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l. INTRODUCTION

1 On 11 November 1991, consultations under Article 15:2 of the Agreement on Implementation
of Article VI of the General Agreement on Tariffs and Trade (hereinafter "the Agreement") were held
between Brazil and the European Community (hereinafter "EC") regarding the provisiona anti-dumping
measure imposed by the EC on cotton yarn from Brazil. Consultations on definitive anti-dumping duties
by the EC on this item were held on 27 October 1993. The consultations failed to result in a mutually
satisfactory solution to the dispute.

2. Brazil requested the Committee on Anti-Dumping Practices (hereinafter "the Committee”) for
conciliation under Article 15:3 of the Agreement (ADP/106) and a special meeting was held for this
purpose on 20 December 1993 (ADP/M/43). There was no mutually satisfactory solution to the dispute
and on 5 April 1994, Brazil requested the establishment of a panel under Article 15:5 of the Agreement
(ADP/121). Thisrequest was considered by the Committee at its regular meeting on 26 April 1994. At
that meeting, the Committee established a Panel as requested by Brazil (ADP/M/44).

3. On 17 June 1994, the Committee was informed by the Chairman in document ADP/125 that the
terms of reference and composition of the Panel were asfollows:

Terms of reference:

"To examine, in the light of the relevant provisions of the Agreement on
Implementation of Article VI of the General Agreement, the matter referred to the
Committee by Brazil in document ADP/121 and to make such findings as will assist the
Committee in making recommendations or in giving rulings."

Composition:

Chairman: Mr. Crawford Falconer

Members: Mr. Mohan Kumar
Mr. Paul O'Connor

4. The Panel heard the parties to the dispute on 12 and 14 September 1994 and 9 and
10 November 1994. A finding regarding one preliminary objection by the EC was submitted by the
Panel to the parties on 9 November 1994. The Panel submitted its complete findings and conclusions to
the parties to the dispute on 12 June 1995.

. FACTUAL ASPECTS

5. On 22 March 1990, the EC published a notice in the Officia Journa of the European
Communities that it was initiating an anti-dumping proceeding against imports of cotton yarn
originating in Brazil, Egypt, India, Thailand and Turkey." The dumping investigation covered the
period from 1 January 1989 to 31 December 1989, and the injury investigation covered the years 1986
to 1989.

6. On 23 September 1991, the EC imposed provisional anti-dumping duties on imports of cotton
yarn originating in Brazil, Egypt and Turkey and terminated the proceeding in respect of India and
Thailand.? Definitive anti-dumping duties were imposed by the EC on 23 March 1992 on cotton yarn

'0.J. 1990, No. C 72

’0.J.1991, L 271/17.
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originating in Brazil and Turkey.®> The duties were not imposed on Egypt because a de minimis
dumping margin was determined for the imports from Egypt.

7. In the case involving Brazil, nine exporters returned completed questionnaire responses to the
EC and those exporters were deemed to be co-operating. Three exporters, Nisshinbo, Renda and
Kanebo, were selected as a sample and a separate dumping cal cul ation was made for each of them. The
dumping calculation for the remaining six co-operating exporters was based on the weighted average
results for the three sampled exporters. Dumping calculation for the non-co-operating exporters was
based on the facts available.

8. During 1989 (i.e. the investigation period for dumping), the official exchange rate between the
cruzado and the United States dollar was temporarily frozen by the Brazilian authorities for January,
February and March. In April, May and June 1989, the cruzado was alowed to depreciate gradually.
For the rest of 1989, the cruzado depreciated more freely against the dollar.

0. In its calculations the EC used the official cruzado to United States dollar exchange rates
published by Fundacao do Ingtituto Brasileiro de Geograpfia e Estatistica (FIBGE), a public
organization linked to the Brazilian Ministry of Planning. The EC made its dumping calculation for the
three sampled exporters by comparing each export transaction with an average monthly normal value
expressed in cruzados; for one company (Kanebo), the EC used actud returnsin cruzado, and for the
other two it used end-of-month official exchange rates for the dumping calculation.

10. For October, November and December 1989, the EC caculated norma values for Nisshinbo
and Kanebo on the basis of costs of production, on the grounds that domestic sales in those months had
not been made in the ordinary course of trade.

[l FINDINGS REQUESTED

11. Brazil requested the Panel to find that the EC, in imposing and maintaining anti-dumping duties
on imports of cotton yarn from Brazil, had violated the following provisions of the Agreement:

() Article 2:4, by failing to consider the particular market situation prevailing in
Brazil;

(i) Article 2:4 by incorrectly determining that certain domestic sales were not
meade in the ordinary course of trade;

(@ii)  Article 2:6, by failing to effect a fair comparison between normal value and
export price;

(iv) Articles 3:1 and 3:2, by not basing the injury findings on "positive evidence",
and not making an obj ective examination of the relevant facts;

(v) Articles 3:2, 3:3 and 3:4, by not giving a reasonable explanation of how the
facts supported the injury determination;

(vi) Articles 3:2, 3:3 and 3:4, by failing to take into account that quotas agreed
under the bilateral textile agreement precluded a finding of injury, especialy in
light of the provisions of Article 13;

%0.J. 1992, L 82/1, Council Regulation (EEC) No. 738/92. The proceedings against India and
Thailand were terminated on the grounds that their import volumes were negligible.
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(vii)  Article 3:2 in combination with Article 8:2, by discriminating against Brazilian
exporters,

(viii)  Article 13, by not giving due consideration to the status of Brazil as a
developing country.

12. Brazil requested the following remedy: (i) a recommendation that Council Regulation (EEC)
No. 738/92 be withdrawn as far asimports of cotton yarn originating in Brazil were concerned; and (ii)
a recommendation that duties paid under Council Regulation (EEC) No. 738/92 (i.e. both provisional
and definitive duties) be repaid.*

13. The EC requested the Panel to recommend that the EC's definitive duty Regulation (EEC) No.
738/92 of 23 March 1992 (hereinafter the "Definitive Determination” or "Definitive Regulation™) had
not violated any provision of the General Agreement and the 1979 Agreement claimed by Brazil.

14. The EC aso raised preliminary objections relating to the coverage of the Pand's terms of
reference and to the scope of factual review by the Panel (see below).

V. PRELIMINARY OBJECTIONS

Introduction

15. The EC raised certain preliminary objections regarding Brazil's submission to the Panel. Firgt,
the EC argued that two "claims' put before the Panel by Brazil were not covered by the terms of
reference of the Panel. The objections pertained to the "claims' concerning: (i) the EC's determination
that domestic sales of Nisshinbo and Kanebo in October to December 1989 were not in the ordinary
course of trade; and (ii) "negative dumping margins' or "zeroing". The EC argued that the Brazilian
submission on both these points were outside the terms of reference of the Panel, and as there was by
now well-established case law on this matter, the EC requested the Pandl to issue preliminary rulings on
these objections and determine that the Brazilian claims on these points were not admissible and/or were
outside the terms of reference of the Panel.

16. Second, the EC raised certain preliminary objections pertaining to the scope of factual review
by the Panel. For "negative dumping margins’, in addition to the preliminary objection mentioned in the
paragraph above, the EC raised a preliminary objection regarding the scope of factua review by the
Panel. Moreover, with regard to the scope of factual review, the EC aso objected to two sets of
estimates of dumping margins that had been submitted by Brazil to the Panel. One set contained data on
dumping margins provided by the EC in its disclosure letter of 4 January 1992, allegedly arranged in a
chronologica order by Brazil. The second set contained two different estimates of dumping margins
presented to the Panel by Brazil on the basis of recalculations using two different exchange rates,
namely, (i) exchange rates indexed to domestic inflation and (ii) lagged exchange rate, i.e the exchange
rate prevailing two months after the shipment. The EC argued that consideration of both these sets of
estimates of dumping margins would require the Panel to go beyond the proper scope of review to be
respected by the Panel and would require the Panel to enter into ade novo review. The EC did not insist
on a preliminary ruling from the Panel on the two issues, but argued that the Panel would exceed its
competence if it were to rule on these points because the task of the Panel was not to re-do the factual
investigation. The EC argued that for a proper review of the EC's determination in this case, the Panel
should examine, as mentioned in Article 8:5 of the Agreement, whether the factual basis of the findings

“This request was a clarification by Brazil of its request contained in its first submission to the Panel,
where Brazil had stated that "Brazil therefore considers that Council Regulation (EEC) No. 738/92
should be withdrawn as far as imports of cotton yarn originating in Brazil are concerned and that duties
paid by Brazilian exporters under that Regulation should be reimbursed.”
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stated in the determination were discernable from the text of the public notice and reasonably supported
those findings.

17. The EC further argued that Brazil's request to the Panel did not cover the EC's determination
imposing provisional anti-dumping dutiesin this case. Thus, whatever the legal findingsin this case, the
validity of the EC's provisona duty Regulation (hereinafter "Provisional Determination™ or
"Provisional Regulation™) could not be affected.

18. Brazil argued that it had not raised new claimsin its submission to the Panel. In support of this
contention, Brazil referred to its submissions to the Committee on Anti-Dumping Practices relating to
consultations, conciliation and request for establishment of a panel in this case (ADP/106, 113 and 121).
Regarding the estimates of dumping margins presented to the Panel, Brazil argued that one set of data
was only a chronologicaly re-arranged data provided by the EC in this case, and the other set was
merely an illustration of how attempts to correct for the situation which arose due to the freezing of the
exchange rate would have resulted in de minimis dumping margins for Brazil. Brazil argued that its
request covered both the Preliminary and Definitive Determinationsin this case.

19. The arguments of the two parties relating to the EC's preliminary objections are provided below
in three sections. The first section summarizes their arguments relating to the preliminary objection by
the EC with regard to the Panel's terms of reference. The second section summarizes their arguments
relating to the scope of a panel's factual review, and the third section summarizes the arguments relating
to whether Brazil's request to the Panel covered the Preliminary Determination also.

@ Arguments relating to the Panel's terms of reference

20. The EC recalled that the terms of reference of the Pandl were:

"To examing, in the light of the relevant provisions of the Agreement on Implementation
of Article VI of the General Agreement, the matter referred to the Committee by Brazl
in document ADP/121 and to make such findings as will assist the Committee in
making recommendations or in giving rulings.”

The EC argued that previous panel Reports had clearly established that "a matter”, including each claim
composing that matter, cannot be examined by a panel under its terms of reference unless that same
matter and clam were within the scope of, and had been identified in, the written statement or
statements referred to in its terms of reference.”

21. The EC argued that the Brazilian exporters raised no objections to "negative dumping margin”
or "zeroing" when the EC imposed provisiona or definitive anti-dumping duties, and raised concerns
regarding cost of production used as norma value for Nisshinbo and Kanebo at the stage of the
imposition of definitive duties® Neither of these claims were raised by Brazil in the consultations and
conciliation that took place in the period up to the establishment of the terms of reference of this Pand,
and were not mentioned in ADP/121. Therefore, the Brazilian submission to the Panel on these points

*United States - Imposition of Countervailing Duties on Imports of Fresh and Chilled Atlantic
Samon From Norway", SCM/153 (adopted on 28.4.1994), paragraphs 208 and 214 (hereinafter
"Salmon CVD"); United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled
Atlantic Salmon from Norway", ADP/87, adopted on 25.4.1994, paragraphs 333 and 335 (hereinafter
"Salmon AD"); "United States - Anti-Dumping Duties on Grey Portland Cement and Cement Clinker
from Mexico", ADP/82, paragraph 5.12 (hereinafter "Cement").

®Recital 14 of the Definitive Regulation.
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clearly exceeded the terms of reference of the Panel, which were based on ADP/121. Taking into
account the established procedura principles of previous panel reports, the Panel should thus refrain
from giving aruling on these items. Making a ruling on these questions would amount to a violation of
paragraph A.1 of the 1989 Improvements to the GATT Dispute Settlement Rules and Procedures,” and
would diminish the rights of the EC under the General Agreement and the Agreement.

22. The EC said that in order to ensure a proper functioning of dispute settlement, it was essential to
distinguish between "the matter”, "a clam" and "an argument”. This distinction contributed to an
effective functioning of the consultation and conciliation stages, while protecting the rights of the
defending party at the panel stage. This was also shown by the particular nature of dispute resolution
under GATT and the Agreement, which required that a mutually satisfactory solution be sought during
consultations and conciliation before resorting to apanel. The EC referred in this context to paragraph 6
of the Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance,
adopted on 28 November 1979 (BISD 265210, hereinafter the "1979 Understanding”), which provided
that contracting parties should attempt to obtain satisfactory adjustment of the matter in accordance with
the provisions of Article XXI11:1 before resorting to Article XXI11:2. The EC argued that pursuant to
Article 15:7 of the Agreement, this understanding applied mutatis mutandis to consultations,
conciliation and dispute settlement under the Agreement.  However, such a mutually satisfactory
solution could not be reached if al the problems were not identified during the consultation/conciliation
stage. The respondent was entitled to be clearly aware of the scope of the dispute by the time the panel
was established. The respondent would be denied the rights of defense, and the purpose of the dispute
settlement rules would be frustrated, if part of the problems were revealed only at the panel stage. This
concern had been addressed by a number of panels which had clarified existing provisions and
developed a number of principles intended to ensure a proper functioning of the dispute settlement
mechanism.

23. The EC said that "the matter" was the part of the origina problem on which consultations were
sought and which remained outstanding at the end of the consultation/conciliation stage. Thus, "the
matter" was the sum of the claims referred to a panel in the document attached to its terms of reference®
The EC did not consider that there was much controversy on the definition of "the matter”" in general or
in the present proceedings.

24. The EC then argued that "a clam” was a specific legal clam (e.g., an infringement of the
Agreement, an error of fact or of interpretation of the facts committed by the investigating authority) in
relation to certain facts. It was alegal reason for, or a ground upon, which a party considered that an
obligation under the Agreement had been violated. Thus, there could be a number of claims relating to
the violation of a particular provision of the Agreement, each one of them being independent of the
others. "An argument" was legal or factual reasoning advanced to support, clarify or explain aclaim, or
to rebut a claim or an argument from the other side. An argument could support one or more claims if
the factual basis upon which the claims were based was the same. The link between an argument and
the matter referred to a panel was not direct. Even though this link could be presumed, it was clearly
established only through the claim.

25. The EC argued that in this dispute, Brazil's allegations relating to negative dumping margin or
"zeroing", and to the determination of normal value for two firms on the basis of costs of production in
the last three months of 1989, constituted "claims" and not "arguments’.? The first anounted to stating

'BISD 365/61

¥Salmon AD, paragraph 342 stated that "this matter consisted of the specific claims stated by Norway
in these documents [ADP/65 and Add.1,i.e. Norway's request for the establishment of the panel] with
respect to the imposition of these duties by the United States."

%In its first submission to the Panel, the EC had presented its preliminary objections against "new
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that through recourse to so-caled "zeroing" (i.e. the use of a particular methodology which treated
negative dumping margins as zero in the calculation of the average dumping margins), the EC had
violated the requirements of Article 2:4 and 2:6 of the Agreement to make adjustments to ensure a fair
and proper comparison.

26. The EC argued that the second allegation, which pertained to the use of constructed normal
value for two of the investigated companies for the last three months of 1989, was "aclaim” relating to
the violation of Article 2:4 of the Agreement. It was not related to the question of taking into account a
particular market situation and thus had no connection with the other claim of Brazil concerning
Article 2:4. Rather, it was based on an aleged methodological mistake in the calculation of costs of
production in comparison to domestic sales price. The EC argued that Brazil had in fact made two
distinct claims under Article 2:4 before the Pandl, i.e., the claim that since domestic sales prices did not
permit a proper and fair comparison, the EC should not have used costs of production but sales to a third
country in order to establish normal value, and the (new) claim that the establishment of normal value
on the basis of cost of production the EC used awrong methodology as regards "financing costs'.

27. The EC argued that pursuant to Salmon AD and Non-Rubber Footwear panel reports, a clam
must at the very least be identified in the document referred to in the terms of reference of a panel in
order to be properly put before that panel. In this case, this meant that each claim had to be made clearly
and separately by the complaining party in document ADP/121. However, nowhere in document
ADP/121 nor in other documents issued during the consultation/conciliation stage was there any trace of
the claims of Brazil regarding which the EC had raised preliminary objections.

28. Therefore, the EC argued that both the alegations to which it had objected were "claims', that
these "claims" were not identified in document ADP/121, and that they were not properly before the
Panel. Therefore, the EC asked the Panel to issue a preliminary ruling that these "clams® were not
covered by the Panel'sterms of reference.

29. Brazil agreed with the EC on the need for certainty and clarity in procedural matters before a
panel, and argued that there was a need to distinguish between a claim and an argument. While new
claims may not be raised in afirst written submission to the Panel, new arguments to support the claims
could be so raised. Brazil argued that the preliminary objections raised by the EC were unfounded
because they failed to make a clear distinction between a claim and an argument. What the EC was
arguing to be "claims' by Brazil were in reality "arguments’ supporting claims. In this regard, Brazil
argued that the EC had itself stated in itsfirst submission that "Brazil is raising new arguments* and that
"These new arguments relate to .." (emphasis added by Brazil)."’ Brazil considered that this language
was effectively an admission by the EC of the true nature of the two points raised. They were arguments

(..continued)

arguments’, and subsequently the EC had clarified that the term "claim” should replace "arguments’ in
that context. In the first submission, the EC had stated as follows. "Before developing its legal
arguments on the substance of al allegations made by Brazil in its first submission the European
Community would like to submit to the panel certain procedural objections. In accordance with the
terms of reference, the "matter” before the panel is the allegations and arguments referred to by Brazil in
document ADP/121. In its first written submission, however, Brazil is raising new arguments which
have not been the subject of consultation and conciliation between the parties, and are not contained in
document ADP/121. These new arguments relate to ... The objection mentioned under (a) above is a
true preliminary objection as to admissibility of certain claims which do not fall within the mandate of
the panel. As the Brazilian submission on these points clearly exceeds the terms of reference of the
panel (see footnote 1 above), the Commission respectfully requests the panel to issue a preliminary
ruling at its first meeting with the parties, determining that the Brazilian claims mentioned under (a)
above are not admissible and/or outside the terms of reference of the panel.” (emphasisin original)

'°Please see the previous footnote for more detail on this point.
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supporting claims that had been made throughout consultation, conciliation and in the request for the
establishment of the panel. As such, they were clearly within the Panel's terms of reference. Brazil
argued that the EC had subsequently also followed the same approach when it had suggested that a
number of references to "arguments' were "typographical” errors and should be "clarified" as"clams’
in order to support its new position. Brazil argued that far from being mere clarification or
typographical corrections, these changes were changes of substance which reflected the EC's attempts to
substantiate its (unfounded) arguments on the question of whether or not the two arguments concerned
were within the Panel's terms of reference.

30. Brazil argued that the importance of the terms of reference was that the parties to the dispute
must have been given an opportunity to reach a mutually satisfactory resolution of the matter, and
sufficient notice must have been given to the defending party and other contracting parties that could be
affected by the pand decision and the outcome of the dispute. Brazil argued that the purpose of
consultation and conciliation was to clarify the facts and arguments in dispute, and to frame the dispute
concerning the matter in terms which a panel may resolve. Brazil considered that both of these
objectives had been met in thiscase. Brazil considered that the EC had been given every opportunity to
reach a mutually satisfactory resolution of the matter, but had consistently shown itself unwilling to do
0.

31 Brazil argued that "the matter" was the sum of the claims referred to in the request for the
establishment of the Pandl, i.e., ADP/121 in this case. An argument and a claim corresponded to an
argument and conclusion in a syllogism. A syllogism consisted of two or more premises (or facts), a
number of connecting statements (or arguments) and one or more conclusions (claims) deduced from the
premises. Therefore, aclaim was a statement about certain facts or legal provisions. On the other hand,
an argument was a logical construction supporting a claim. For example, Brazil was claiming that the
EC breached Article 2:4 of the Agreement because it used costs of production as the basis for
establishing normal value in October, November and December 1989 for the Brazilian exporters
Nisshinbo and Kanebo. In support of that claim, Brazil had argued that the EC should have had regard
to the existence of the frozen exchange rate in selecting the method for determining normal value, and
that the EC incorrectly determined that sales made by those companies in the relevant months were not
made in the ordinary course of trade. Both these arguments led to the same conclusion, i.e. the claim
that, in using costs of production as the basis for establishing normal value, the EC had breached Article
2:4 of the Agreement. Similarly, Brazil argued that it had made a number of argumentsin support of the
clam that the EC should have taken account of distortions arising from the unstable financial
environment prevailing at the time of the investigation, particularly because of the facts of high
domestic inflation and exchange rate freeze. These arguments included that the EC's "zeroing"
methodology led, in these circumstances, to particularly strong distortions in the calculation. Thus,
Brazil argued that all of the factual and legal matters before the Panel in this case were clearly within the
Panel's terms of reference.

32. Brazil disagreed with the EC's statement that the essence of a claim wasthat it was not "related”
to another claim, in the sense that the panel may accept one claim and reject another. Brazil argued that
two arguments may also be "unrelated” in this sense, and thus the method proposed by the EC offered
no reliable way of distinguishing between a claim and an argument. Brazil considered that, in redlity,
the question of the distinction between a claim and an argument was as much a question of fact, as it
could be of law. The key to determining what, in any particular case, may be considered a claim and
what an argument may be found in a consideration of the objectives of the GATT rules on admissibility.
Brazil argued that the objectives of the rules on admissibility had been more than adequately fulfilled in
this case.

33. Brazil argued that its statements contained in documents ADP/106, 113 and 121 showed that the
issues regarding which the EC was presenting preliminary objections were addressed by Brazil during
consultations, conciliation and in its request for the establishment of the Panel. Regarding the EC's
determination of normal value on the basis of cost of production for certain companiesin the last quarter
of 1989, Brazil argued that it had stated in ADP/121 that "Normal value for the remaining sales was
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determined on the basis of cost of production. Brazl considersthat this determination equally infringed
Article 2:4 of the Agreement” (paragraph 18). Paragraph 16 of ADP/113 showed that the same claim
was made by Brazil during conciliation. In that paragraph, Brazil had stated that "Normal value for the
remaining sales was determined on the basis of costs of production. Brazl considers that this
determination also infringed Article 2:4 of the Code." The claim was also raised during consultations,
as shown by paragraph 2 of ADP/106, which referred to Brazil's view that the EC had violated Article
2:4 of the Agreement.

34. Regarding "zeroing", Brazil argued that this claim did not concern the EC's methodology of
discounting negative dumping in general terms, i.e. in non-inflationary and stable exchange rate
environments. Rather, it was concerned with the EC's failure to take into account the particularly
distortive effects of that methodology in the circumstances prevailing in the case under review, namely
high domestic inflation and frozen exchange rates. Brazil argued that this claim was contained in
ADP/121 (paragraphs 13, 19 and 26), which stated that "in order to take account of the distortions
arising from a situation whereby very high inflation on the domestic market was coinciding with a
freeze in exchange rates’, that the EC should have ignored "alleged dumping merely caused by
temporary and unexpected exchange rate fluctuations', and that particularly in respect of exporting
countries experiencing high inflation "the methodology adopted should permit a proper comparison”.
The same claim was made by Brazil during conciliation in ADP/113 (paragraphs 11 and 23), which
stated that "allowance should have been made in order to take into account distortions arising from the
artificial fixing of exchange rates ... or by smply ignoring alleged "dumping” merely caused by
temporary and unexpected exchange rate fluctuations'. Also, paragraph 17 of ADP/113 stated that "the
methodology adopted should permit a proper comparison”. During consultations this claim was raised
in ADP/106, paragraph 2, which clearly referred to the EC's failure to address "the distortions arising
fromthe prevailing exchange rate system’.

35. Brazil argued that in view of the availability of ADP/113 and ADP/121, sufficient notice had
been given to the EC and to other contracting parties of the nature of the matter to be placed before the
Panel.

36. Brazil further argued that the correct legal basis for determining the limits of a panel's ability to
review the factua and lega matters placed before it was the relevant GATT dispute settlement
provisions. In this respect, Brazil recalled that the Agreed Description of the Customary Practice of the
GATT in the Field of Dispute Settlement (Article XXII1:2) provided: "The function of a panel has
normally been to review the facts of a case and the applicability of GATT provisons and to arrive at an
objective assessment of these matters. ... The panel can question both parties on any matter which it
considers relevant to the dispute ... Panels often consult with and seek information from any relevant
source they deem appropriate . ... Pand reports have normally set out findings of fact, the applicability
of relevant provisions, and the basic rationale behind any findings and recommendations that it has
made" (paragraphs 3, 6(iv) and 6(v); emphasisadded by Brazil).

37. Brazil also noted that the Understanding Regarding Notification, Consultation, Dispute
Settlement and Surveillance provided: ".... a panel should make an objective assessment of the matter
before it, including an abjective assessment of the facts of the case and the applicability of and
conformity with the General Agreement” (paragraph 16; emphasis added by Brazil). In this regard,
Brazil noted that paragraph 3 of the 1989 Improvements to the GATT Dispute Settlement Rules and
Procedures the Contracting Parties agreed that the existing rules and procedures of the GATT in the
field of dispute settlement (i.e. those indicated above) shall continue to apply.

38. Brazil further argued that the issues to which the EC was objecting had been before the EC
since before the adoption of provisional measures, and that the attitude of the EC had always been
smply, to dismiss requests by Brazil without consideration. Brazil had not found any resolve on the
part of the EC to facilitate a solution to the problems which had arisen in this case. In this context, Brazil
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referred to the 1966 Decision on Procedures under Article XXIII of the GATT,11 the recitals of which
provide as follows : "Recognizing that the prompt settlement of situations in which a contracting party
considers that any benefits accruing to it Directly or indirectly from the General Agreement are being
impaired by measures taken by another contracting party, is essential to the effective functioning of the
General Agreement and the maintenance of a proper balance between the rights and obligations of all
contracting parties; Recognizing further that the existence of such a situation can cause severe damage
to the trade and economic devel opment of the less-developed contracting parties; and Affirming their
resolve to facilitate the solution of such situations while taking fully into account the need for
safeguarding both the present and potential trade of less-developed contracting parties affected by such
measures; in conducting its examination and having before it all the background information, the panel
shall take due account of all the circumstances and considerations relating to the application of the
measures complained of, and their impact on the trade and economic development of affected
contracting parties’ (emphasis added by Brazil).

39. Brazil considered that it would be more in keeping with the spirit of these provisions if the EC
would address the substance of the two arguments raised by Brazil.

40. The EC noted that Brazil had not made its allegation to the use of "zeroing" in general, but only
its application in the context of an inflationary environment or of a freezing of exchange rate. The EC
considered that these two allegations were distinct claims. The latter claim related to the appraisal of a
factual situation, whereas the former dealt with the use of a methodology ("zeroing") which was applied
in all cases, irrespective of the existence of an inflationary situation. These two claims had no relation
to one another, apart from the fact that they related to the alleged violation of the same provisions of the
Agreement. On that basis, the Panel was free to reject one of them while, at the same time, accepting
the other.

41. Regarding "zeroing", the EC said that the citations by Brazil to relevant parts of the documents
as referring to this alegation” revealed that they al referred exclusively to the claims relating to
whether the freezing of exchange rate led to a particular market situation. In none of these citations did
Brazil make any reference to the methodology (i.e. "zeroing") used by the EC in this case. Brazil could
not now contend that it had a claim relating to "zeroing" in its requests for consultation, conciliation and
in document ADP/121. Moreover, given that the claim on the use of "zeroing" was different from the
those identified in document ADP/121, one could not deduce from the text of that document that the
claim on "zeroing" was implicitly included in the matter. In light of the purpose of consultations and
conciliation, as well as the terms of reference of a panel (i.e. to identify among the issues discussed
those claims which were still outstanding), the EC considered that there could not be any "implicit”
identification of aclaim in the document referred to in the mandate of the Panel.

42. The EC recalled Brazil's statement that paragraph 18 of document ADP/121 identified the claim
pertaining to the use of constructed normal value for two of the investigated companies for the last three
months of 1989. That allegation seemed to be based on the use of the term "cost of production”, which
appeared in that paragraph. However, paragraph 18 related to a totally different claim, i.e. that normal
value should have been based on salesto third countriesinstead of domestic sales or costs of production.

It did not relate at all to the clam which deadt with the issue of using an allegedly incorrect
methodology in the calculation of the costs of production.

43. The EC then addressed the issue of the extent of the obligations of parties to an international
agreement and its consequences on scope of review at ageneral level. The EC argued that it was one of

1B|SD 149/18.

“Paragraph 2 of document ADP/106; paragraphs1l and 23of document ADP/113; and
paragraphs 13, 19 and 26 of ADP/121.
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the basic principles of international law that the liberty of subjects of international law was presumed to
be unlimited, except by obligations stemming from international norms binding on them. This principle
dated back to the very origin of international legal relations and had been expressly confirmed as early
as 1927 by the Permanent Court of International Justice in the "Lotus’ case.® Since international law
did not create competence for parties but rather limited their original freedom through specific
obligations, limits to the liberty of international actors could not be presumed (for example, "Lotus"
case cited above). They must come from international obligations, as interpreted in conformity with
generaly recognized principles of interpretation of international law. Therefore, it was clear that the
liberty for GATT contracting parties to take anti-dumping measures does not result from the GATT, nor
from the Agreement. It pre-existed these agreements. This right was acknowledged in a humber of
provisions of the General Agreement. Article I1:2(b) recognized the right for contracting parties to raise
duties beyond their bound rate when applying anti-dumping measures, and Article VI:1 confirmed the
legitimacy of anti-dumping measures. Therefore, anti-dumping was one of the field of activities of
international subjects where there existed a total freedom to act, unless this freedom was limited by
international obligations. In the present case, if no obligation was created under the Agreement, then the
EC was free to proceed as it wished (provided it did not act contrary to other obligations under
international law), i.e., the above-mentioned principle implied that Brazil's contention according to
which a practice that was not expressly alowed by the Agreement was forbidden could not be accepted
asamatter of international law. The Agreement was not drafted with the view to be comprehensive.

44, The EC argued that the interpretation of the Agreement should be made on the basis of the
generally accepted principles of interpretation of international agreements mentioned in Article 31 of the
Vienna Convention on the Law of Tregties. In other words, either the obligation stemmed from the
actual text of the Agreement, or it could be deduced from that text on the basis of an interpretation made
pursuant to the principles recalled in Article 31. The burden of proof was initially on the investigating
authority to establish the existence of injurious dumping. This burden of proof may be discharged by a
publication of the findings, including a sufficient statement of reasons. Once this had been done, the
obligation to discharge the burden of proof shifted upon the party which found itself aggrieved and
requested the establishment of a panel. If the complaining party clamed that the investigating
authorities of another party had disregarded their obligations under the Agreement, it would have to
establish the existence of the obligations, the extent to which the investigating authorities of the other
party were subject to the aleged obligations, as well as the manner in which they had infringed such
obligations.

45, The EC argued that there was no trace in the Agreement of the obligations which, according to
Brazil, were allegedly borne by the EC in the present case. Moreover, even if it was an obligation under
the Agreement that the investigating authorities take into account all aspects that Brazil was claiming,
such as the particular treatment to be accorded to exchange rate fluctuations (quod non), the Agreement
did not specify any instructions on how such obligations should be fulfilled. Thisimplied that, even if
Brazil were correct about its claims regarding the existence of certain obligations, the EC would remain
free to implement them in the way it found the most appropriate to satisfy the requirements of the
Agreement.

46. The EC argued that the above-mentioned principle had consequences for the work of panels
and, in particular, for the scope of their review. Firstly, the task of panels should be limited to reviewing
the conformity of the measures at issue with the obligations under the Agreement. Secondly, in carrying
out their review of the conformity of the measures with the Agreement, panels were only asked to verify

p.C.1.J. Lotus Judgement, 7 September 1927, Series A. No. 10.

“They referred in this regard to lan Brownlie (1979), Principles of International Law, Oxford, third
edition, page 288 et seq.; Hubert Thierry, Jean Combacau, Serge Sur, Charles Vallée (1984), Droit
International Public, Paris, pages 36 and 233.
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whether the determinations made by the investigating authority were based on an examination of all
relevant facts and that the factual basis for a determination was discernible on the basis of the statement
of reasons. Panels were consequently not asked to make their own independent evaluation of the facts
before the anti-dumping authorities on whether the conditions for imposing anti-dumping duties
contained in the Agreement were fulfilled or otherwise to substitute their own judgement as to the
sufficiency of the particular evidence considered by the investigating authorities. Quite a number of
panel reports had confirmed the above interpretation of the task of panels. Pursuant to this well
established interpretation, the pand could review, on the basis of the reasoned determination, whether
the facts which were taken into account by the investigating authority were all the facts relevant to the
determination it had made. Thus, it was not enough for the investigating authority to mention, in its
statement of reasons, "a sufficient number of accurate facts'. It must be possible to identify, on the basis
of the determinations, whether al relevant facts were considered.

47. The EC argued that panels were only asked to review the conformity of the determinations as
made by the investigating authorities for consistency with the Agreement, and hence it was logically not
within their task to consider whether another (or better) option was available than the one followed by
the investigating authority, provided the latter was consistent with the Agreement. Moreover, the final
consequence of the principle of freedom of subjects of internationa law in the absence of specific
obligations limiting their liberty was that, where the Agreement was silent, investigating authorities
were free to apply their anti-dumping legislation as they thought appropriate. However, given that the
application of this legidation takes place within the context of an international framework on anti-
dumping, the EC considered that there was a minimum aobligation not to nullify the purpose of the
Agreement when making determinations not otherwise subject to particular requirements under the
Agreement. In such circumstances, the Panel was entitled, in the opinion of the EC, to determine
whether the investigating authority had made a manifest error of fact or of interpretation of the facts or
acted arbitrarily so that it nullified, by doing so, the purpose of the Agreement.

48. On the question of the scope of the Panel's review, Brazil argued that the objective of the EC's
arguments was to restrict the Panel's ability to conduct a meaningful assessment of the matter placed
before it by the Parties. Moreover, the Agreement was not silent, and even if it were, it did not follow
that the parties were free to do anything. Contracting parties were required to ensure that they applied
the Agreement in accordance with its general principles and in accordance with other relevant principles
of international law. In Brazil's view the Pandl was fully competent to examine all of the factual and
legal issuesthat have been placed beforeit in this case.

49. Addressing the EC's argument that the Agreement was silent on the question of exchange rates,
and that under internationa law "limits to the liberty of international actors cannot be presumed”
(paragraphs 43 to 45 above), Brazil said that these arguments overlooked the fact that Brazil was not
arguing that the EC should have used one exchange rate or another. Brazil's argument was that the
Agreement imposed certain clear legal obligations, particularly the obligations that there be a fair and
proper comparison between normal value and export price, with special regard to the specia situation of
developing countries. These were clear and objective obligations arising under the Agreement, which
the EC had violated in this case. Brazil's arguments did not therefore require any "presumption” of
obligations arising under the Agreement.

50. Brazil argued that it was not Brazil's view that a practice that was not expressly alowed by the
Agreement was forbidden, nor did Brazil consider that pre-GATT anti-dumping actions were contrary to
international law. These views were not even implied by any of the arguments made by Brazil. Brazil
argued that it had clearly identified the provisions of the Agreement which it considered had been
violated, as well as the factua circumstances of the relevant violations. In so doing, Brazil had more
than discharged the burden of proof which may fall on it, either in the original investigation or during
the course of the panel procedure.

(b Arguments relating to the scope of the Panel's factual review
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51. The EC argued the requirements under Article 8:5 were to set forth the findings and conclusions
reached on all issues of fact and law considered material and the reasons and basis therefor. In view of
this requirement, a proper review of the EC's Definitive Determination in this case meant that the Panel
should examine whether the factual basis of the findings stated in the Determination was discernible
from the text of the public notice and whether such factual basis reasonably supported those findings. In
carrying out its review, however, the Panel should normally not be allowed to conduct a de novo review
of the evidence relied upon by the EC or otherwise to substitute its own judgement as to the sufficiency
of the particular evidence considered by the investigating authorities of the EC. To do so would ignore
the principle that the task of the Pand was not to make its own independent evaluation of the facts
before the EC on whether the conditions for imposing anti-dumping duties contained in the Agreement
were fulfilled, but to review the definitive determination as made by the EC for consistency with the
provisions of the Agreement.” All the Panel needed to do was to satisfy itself that there was a sufficient
reasoning in the EC's final determination as to the connection between the factua basis stated in that
determination and the lega findings contained in it, and that the EC authorities had not relied upon
incorrect factual information in making these findings."®

52. The EC further argued that there were some limits as to what should be mentioned in the
statement of reasons. While there should be sufficient information regarding the elements upon which
the investigating authority reached its findings in order to allow the Panel to undertake an effective
review, investigating authorities were not required by Article 8:5 to mention in the published statement
of reasons each and every argument discussed in the investigation. If it were otherwise, this would
make procedures administratively unmanageable. More important, such a degree of detall was
unnecessary for the purpose of panel review and accordingly was not required by the Agreement.

53. The EC argued that the estimates of dumping margins and certain other documents submitted by
Brazil as annexes to its main submissions to the Panel were of no relevance for the work of the Pandl,
which should base its determinations on the published findings of the investigating authorities. In fact,
the documents submitted by Brazil (in particular "correspondence with the EC authorities") were part of
the record of the case and were reviewed by the investigating authorities in due time in order to make
their determinations. If the Panel were to review these documents with the intention of obtaining more
than a confirmation of the findings contained in the published determinations, this would amount to a
de novo examination, which the Panel was not entitled to carry out.

54. Brazil argued that while anti-dumping determinations must satisfy the requirements stated in
Article 85, that Article did not represent an exhaustive statement of the role of a panel under the GATT
dispute settlement procedures. It was illogical to start from a particular requirement, such as that
contained in Article8:5, and use it as the basis for general propositions about the limits of a pand's
ability and duty to review the factual and legal matters placed before it. Brazil argued that according to
the EC's interpretation, a correctly reasoned determination based on a sufficient number of accurate
facts, would not be reviewable by a panel even in the presence of other facts, not referred to in the
determination, which indicated that the determination violated the Agreement. Such a proposition
(1) was contrary to the relevant GATT dispute settlement provisions; (2) was not supported by the case
law; (3) would allow anti-dumping authorities undue opportunities to insulate their determinations from
review by a panel; (4) would emasculate the GATT dispute settlement procedures in a manner not

“The EC referred to the report of the Panel on "Korea - Anti-dumping duties on imports of
polyacetal resins from the United States’ (hereinafter "Resin”), ADP/92, adopted on 27 April 1993,
paragraphs 226-228.

®The EC referred to the report of the Panel on "Brazil - imposition of provisional and definitive
countervailing duties on milkpowder and certain types of milk from the EEC" (hereinafter
"Milkpowder"), SCM/179, adopted 28 April 1994, paragraph 295.
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intended by the contracting parties; and (5) would amost certainly not be welcomed by the EC itself.

55. Brazil further argued the specific remarks contained in the Panel reports in question concerned
only injury determinations and could not form the basis for the general propositions made by the EC
regarding the limits of a panel's ability to review al legal and factual issues before it. Brazil argued that
in the relevant Panel decisions referred to by the EC, the Panel had in fact concluded that claims at issue
were within its terms of reference. Brazil noted that the authority cited by the EC suggested that aclaim
was covered by a request for the establishment of a panel, "however characterized" in that document.
Furthermore, if the relevant reference in the request for the establishment of a panel could "reasonably
be interpreted” as covering the claim in issue, the claim should be considered as within the panel's terms
of reference’’. Also, the Improvements to the GATT Dispute Settlement Rules and Procedures'®
provided that a request for a panel shall provide "a brief summary of the factual and lega basis of the
complaint”. Brazil considered that these requirements had been met in this case. Thus, the preliminary
objections raised by the EC in relation to the Pandl's terms of reference were unfounded and should be
rejected.

56. Brazil argued that the paragraphs of the Resin panel report that had been referred to by the EC
(i.e. paragraphs 226 to 228; please see reference in footnote 16 above) were concerned with an entirely
different matter, namely the interpretation of Article3:1 of the Agreement, which related to the
determination of injury. Paragraph 226 was a summary of the arguments of the parties and contained no
findings of the pand. It was therefore irrdlevant to the present issue under consideration.
Paragraph 227 was concerned with the United States' claim that the relevant Korean authorities (KTC)
had not carried out an objective assessment of the factors they were required to consider under Article 3
of the Agreement. Under Article3, a number of different factors must be weighed and taken into
consideration before making a determination on injury. In paragraph 227, the report stated that: "The
Panel considered that a review of whether the KTC's determination was based on positive evidence did
not mean that the Panel should substitute its own judgement for that of the KTC as to the relative weight
to be accorded to the facts before the KTC. To do so would ignore that the task of the Panel was not to
make its own independent evaluation of the facts before the KTC to determine whether there was
material injury to the industry in Korea but to review the determination as made by the KTC for
consistency with the Agreement, bearing in mind that in a given case reasonable minds could differ as
to the significance to be attached to certain facts." (emphasis added by Brazil) Thus, Brazil argued that
in its reference to paragraph 227 of the Resin panel report, the EC had not mentioned the fact that this
paragraph was concerned with the weighing of different factors in the context of an injury
determination. Paragraph 227 was certainly not persuasive authority for the far reaching general
propositions put forward by the EC in its preliminary objections.

57. Brazil argued that paragraph 228 of the Resin panel report was also concerned with an entirely
different matter, namely the attempts by Korea to refer to extraneous materials in order to meet the
argument raised by the United States that there were insufficient findings and reasoning in its
determination. Korea could not in this way retroactively cure the breach of Article8:5 of the
Agreement. Paragraph 228 of the report therefore had no bearing on the arguments raised by the EC in
its preliminary objections.

58. Brazil noted that the EC had also referred to paragraph 295 the report of the panel on
Milkpowder, and argued that the cited paragraph dealt with precisely the point raised in paragraph 228
of the Resin panel report. Hence paragraph 295 of the report of the panel on Milkpowder also had no
bearing on the arguments raised by the EC.

"Salmon AD, paragraphs 341 and 345.

1881SD 365/63.
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59. In the light of the above, Brazil considered that the authorities cited by the EC, namely
Article 85 of the Agreement, and the Resin and Milkpowder panel reports, offered no support for the
EC's argument that certain facts contained in Brazil's first written submission may not be considered by
the Panel, and for the far reaching propositions made by the EC concerning the limits of the Panel's
ability to review the factual matters placed before it.

60. Brazil further argued that the facts were not in dispute in this case. The effect of using the
frozen exchange rate had been clear to all parties since well before the imposition of provisiona
measures, and had been repeatedly drawn to the attention of the EC. The EC did not dispute these
effects, but was taking the position that, as a matter of principle, it was not required to take them into
consideration. Therefore, Brazil was not asking the Panel to enter into a reassessment of the facts.

Rather, Brazil was presenting to the Panel its legal arguments that, on the basis of the undisputed facts,
known to both parties and accepted by them, the EC's determinations were not made in conformity with
the Agreement.

61. Brazil argued that the data that it had presented to the Panel should not be called into question,
since these were identical to or based on the figures provided by the EC in its disclosure letter. The
integrity of those data could be easily demonstrated by comparing them with the data in the EC's
disclosurein chronological order.

62. In the light of the above, Brazil considered that it was clear that the Panel was empowered to
consider al of the factual arguments placed beforeit in this case.

63. With respect to the allegations of Brazil according to which the two panels reports cited by the
EC in its first submission would not be relevant because they dealt with the weighing of facts in an
injury determination, the EC argued that the findings of these two panels as regards the standard of
review by a panel were of general applicability for all aspects of anti-dumping procedures (i.e. they were
relevant also for dumping determinations, which involved choices such as, in the determination of
normal value under Article 2:4, the selection between costs of production and salesto third countries).

(© Arguments relating to whether Brazil's request covered the Provisional Determination

64. The EC argued that Brazil's request to the Panel did not cover the EC's determination imposing
provisiona anti-dumping duties in this case, because Brazil had not mentioned the Provisionad
Determination in the paragraphs summarizing its complaint in both its first submission to the Panel as
well asits request for the establishment of the Panel."® Therefore, the EC argued that whatever the legal
findingsin this case, the validity of the EC's Provisional Determination could not be affected.

65. Brazil argued that the scope of the Pand's review extended to both the Provisional
Determination (Regulation 2818/91) and Definitive Determination (Regulation 738/92). In fact,
Regulation 2818/91 was actualy annexed (as Annex 1) to Brazil's first written submission, and that
submission expressly referred to that Regulation. Furthermore, Brazil had also stated in that submission
that "[i]t is Brazl's opinion that the anti-dumping duties imposed are not in conformity with the
provisions of the Agreement ... ", and had referred to "the measures taken by the EC ...". These
statements referred to both Regulation 2818/91 and Regulation 738/92. Furthermore, throughout its first
written submission Brazil referred explicitly to, or used quotations from, Regulation 2818/91, and made
arguments aimed directly at the EC's provisional determinations.?® In addition, the two Regulations were
so inextricably linked, and the claims raised by Brazil so clearly directed at the foundation of the EC's

"In this context, the EC referred to paragraphs 11 and 48 of ADP/121 and to paragraph 13 of Brazil's
first submission to the Panedl.

®Brazil provided references to the relevant portions of its submission.
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methodology, that it was self evident that the EC's determinations in the two Regulations, on the points
which formed the subject matter of Brazil's claim, must stand or fall together.

66. Brazil noted that the EC had referred to paragraph 13 of Braxzil's first submission” to argue that
the Provisional Determination had not been mentioned in that paragraph, and therefore it was not part of
the Brazilian complaint. Brazil argued that in that specific paragraph referred to by the EC, Brazil was
not concerned with defining the scope of its claim because that had already been done. Rather, Brazil
was concerned with identifying the legidative acts that it considered should not be applied to the
Brazilian exporters, and the duties it considered should be repaid. Therefore, in that paragraph, Brazil
had stated its view that Regulation 738/92 should not be applied to the Brazilian exporters, and that all
duties paid under Regulation 738/92 should be reimbursed. Regulation 2818/91 was not mentioned in
that paragraph because it was no longer in force and could not therefore be applied in any event to the
Brazilian exporters. The request for reimbursement included al the amounts secured by way of
provisional anti-dumping duty under Regulation 2818/91, but which were not paid until definitively
collected.”? This was clear from the fact that, in the absence of any definitive measures, provisional
measures would lapse and no duties would be payable. Thus, Regulation 2818/91 was irrelevant to the
points being raised in the paragraph mentioned by the EC and the fact that no reference to it appeared in
that particular paragraph had no bearing on the scope of the Panel's review.

67. Brazil argued that Regulation 2818/91 was expresdy referred to in its request for the
establishment of the Panel. Document ADP/121 at paragraphs 3, 9 and 48 related to both
Regulation 2818/91 and Regulation 738/92. ADP/121 contained numerous arguments aimed directly
against the determinations contained in Regulation 2818/91, which was inextricably linked with
Regulation 738/92, and paragraph 11 of ADP/121 was analogous to the paragraph mentioned by the EC.

68. Brazil argued that paragraph 3 of ADP/113 (i.e. Brazil's request for conciliation under
Article 15:3 of the Agreement) referred explicitly to the Provisional Regulation, and paragraphs 9 and
13 referred to the duties imposed and the anti-dumping "action” as a whole, i.e. to both the provisional
and definitive measures. ADP/113 contained numerous references to the "measures’ and to arguments
aimed directly against the determinations contained in Regulation 2818/91, which was inextricably
linked with Regulation 738/92. At paragraph 46, ADP/113 quoted directly from recital 46 of Regulation
2818/91. Moreover, as stated in paragraph 4 of ADP/113, consultations were held between Brazil and
the EC under Article 15:2 of the Agreement on 14 November 1991. These consultations related only to
the Provisiona Regulation, which had been adopted by the EC on 23 September 1991. They did not
relate to the Definitive Regulation, which was not adopted until 23 March 1992.

69. Brazil argued that, in the light of the above, the argument raised by the EC to the effect that the
scope of the Panel's review was limited to the EC Regulation imposing definitive measures should be
rejected. The Provisional Regulation had been subject to consultation and conciliation and was clearly
identified in Brazil's request for the Establishment of the Panel and in Brazil's first written submission.

70. The EC argued that Brazil had ignored the fact that the provisional duty measures were neither
contested as such in the consultations nor in the conciliation leading to the establishment of this panel.

They did not figure in ADP/121 or in the first submission to the Pandl by Brazil. Moreover, the
references made to the Provisional Determination by Brazil were for the purpose of getting information
only. Brazil had never clearly asked the Pand to find that these measures were taken in violation of the

?!1n paragraph 13 of the first submission to the Panel, Brazil stated that: "Braxzil therefore considers
that Council Regulation (EEC) No. 738/92 should be withdrawn as far as imports of cotton yarn
originating in Brazil are concerned and that duties paid by Brazilian exporters under that Regulation
should be reimbursed.”

% |n this context, Brazil referred to Article 2 of Regulation 738/92.
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Agreement.  Therefore, even if the Panel were to find in favour of Brazil on the definitive duty
regulation (which the EC was sure the Panel could not), it could not recommend reimbursement of
duties for the provisional duty measures.

V. MAIN ARGUMENTS?

V.1 Alleged violation of Article 2:4

€)] Alleged violation of Article 2:4: failure to take into consideration the particular market
situation prevailing in Brazil

Introduction

71. Brazil argued that the EC had violated Article 2:4 of the Agreement because it had failed to take
into consideration the particular market situation that prevailed in Brazil during the investigation period,
and therefore calculated its dumping margin on the basis of a normal vaue that did not provide for a
proper comparison. Brazil argued that the EC should have used sales to third markets as the basis for
normal valuein view of the particular market situation in this case.

72. The EC argued that Brazil was not correctly interpreting the term "particular market situation”
in Article 2:4. This term pertained to only the domestic market situation of the exporting country, and
the EC had met all the requirements under Article 2:4 for selection of the normal value. Therefore, this
claim of Brazil should be rgjected by the Panel.

Arguments by the parties

73. Brazil argued that the phrase "particular market situation” in Article 2:4 included the relevant
stuations external to the domestic market, such as exchange rates, which affect price comparability.
Brazil argued that due to the exchange rate freeze in Brazil during the first quarter of 1989, the
particular market situation in Brazil was such that under Article 2:4, only sales to third countries could
be used as the norma value for determining the dumping margin. Brazil argued that the EC had
violated Article 2:4 by not relying on normal value based on sales to third countries because the other
methodologies for normal value provided under Article 2:4 would not have eiminated the effect of the
distortionsin the market.

74. Brazil argued that at the beginning of the investigation period, Brazil was experiencing a deep
economic criss, including very high inflation. Urgent economic policy measures of a general nature
were therefore needed and were applied in a manner consistent with Brazil's obligations under the IMF,
GATT and the Agreement. In particular, in the first quarter of 1989, the Brazilian Government froze
exchange rates in order to decrease the money supply and thereby control inflation. However, domestic
prices continued to rise, while export earnings converted into Cruzados remained stable. This evidently
led to agross distortion in the comparison between domestic and export prices.

75. Brazil argued that the exchange rate situation for Cruzado affected the dumping calculation for
two reasons, i.e. temporary fluctuation and rapid depreciation of the Cruzado. The temporary exchange
rate freeze generated artificially high dumping margins because the overvalued cruzado during the
exchange rate freeze would tend to produce a higher dumping margin. Brazil said that if this argument
were true, then higher dumping margins would have been found by the EC in the first six months of

ZA number of documents were provided by the two parties as annexes to their submissions to the
Pandl. These included, inter alia, relevant EC determinations, EC's disclosure letter and data, Brazil's
recalculations of dumping margins, CACEX export data, and certain case law from other countries
referred to by Brazil.
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1989 and low or zero dumping margins in the second half of 1989. A consideration of the
chronologically arranged dumping margins showed that dumping margins had this characteristic.*

76. Brazil argued that in a high inflation environment it was often logical for exporters to set export
prices at a level which anticipated depreciation of the domestic currency, particularly if there was a
temporary exchange rates freeze. The exporter had a reasonable expectation that by the time he would
be paid the exchange rate would have returned to its normal level. Brazil argued that in such a situation,
it would be reasonable to use the exchange rate prevailing at a later date, i.e. use alagged exchange rate
(Brazil's and the EC's arguments on this point are mentioned in greater detail in Section V.2).

77. Brazil emphasised that the overriding principle of Articles 2:4 and 2:6 of the Agreement,
reiterated throughout the text of the Agreement, was that the methodology adopted should permit a
proper comparison. Brazil believed that this fundamental principle had been violated in this case.
Brazil argued that to ensure a proper comparison between normal value and export price, the EC should
have taken further steps by acknowledging the particular market situation prevailing in Brazil and basing
normal value on sales to third countries, or adjusting the normal value based on domestic data, or
adjusting the exchange rate used.

78. Brazil argued that the EC's determination in this case was based on the legal rule that in
determining the correct method for establishing norma vaue in the context of Article 2:4, the
investigating authorities may have regard only to the circumstances prevailing on the domestic market.

This rule, whose application resulted in the investigating authorities determining the existence of the
exchange rate freeze was irrelevant to the operation of Article 2:4, was not in conformity with the
Agreement because it was not a correct interpretation of Article 2:4. Article 2:4 was concerned with
"the particular market situation" which was not in any way limited to the domestic market. Moreover,
Article 2:4 was concerned with ensuring a proper comparison. Since this could only be understood as
comparison with the export price, the contracting parties were required to consider in any selection of
normal value whether or not the method of selecting the normal value would permit a proper
comparison with the export price. It followed therefore that where the characteristics of the export
market were such that a proper comparison with the normal value could not be achieved on the basis of
one method provided for in Article 2:4, but could be reached by the use of an aternative method
provided for in that Article, the alternative method wasto be preferred.

79. Brazil argued that Article 2:4 provided that where the particular market situation prevailing in
the exporting country did not permit a proper comparison, the margin of dumping had to be determined
on the basis of a normal vaue other than the domestic price, i.e. on the basis of cost of production, or
sales to third country markets. Brazil argued that during the first half of the investigation period, there
was a particular market situation prevailing in Brazil within the meaning of Article 2:4 of the
Agreement, as aresult of which the establishment of normal value on the basis of domestic sales of the
like product did not, in the exceptional conditions prevailing, permit a proper comparison with export
prices. Despite this, the EC determined normal value during this period on the basis of domestic sales of
the like product, without giving due consideration to the special circumstances prevailing, and thus
infringed Article 2:4.

80. Brazil argued that the rule applied by the EC in this case was not in conformity with the EC's
own legidation and established practice. The EC's anti-dumping Regulation provided that alternative
methods for establishing normal value may be considered where "for any reason” domestic sales did not
form a proper basis for determining the existence of dumping. Furthermore, in its anti- dumping
investigations, the EC considered that if the volume of an exporter's domestic sales of the like product
represented less than 5 per cent of the volume of its export sales, the appropriate method for determining

#Brazil provided to the Panel chronologically arranged data on dumping margins based on the data
supplied by the EC in its disclosure letter.
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normal value was not domestic sales, but costs of production. Hence, the EC itsdf interpreted
Article2:4 as referring to situations outside the domestic market, and as permitting investigating
authorities to have regard to characteristics of the export market in selecting the method for establishing
the normal value.

81. Brazil then addressed the EC's argument in the EC's conciliation statement that the "question of
the exchange rate evolution in relation to domestic inflation is a completely separate matter that has
nothing to do with the determination of whether or not domestic market conditions and price
mechanisms are an appropriate basis for the determination of normal value."* Although Brazil agreed
that the determination of normal value and the comparison of normal value and export prices were
distinct stages in the dumping caculation, Brazil argued that Article 2:4 of the Agreement was
concerned with the selection of the method of establishing normal value and with ensuring a fair
comparison between normal value and export price. It was not possible to make such a comparison
without using an exchange rate, and the selection of the exchange rate, particularly in the light of
domestic inflation, was critical for the comparison. Article 2:4 therefore recognized the link between
the establishment of normal value and evolution of exchange rates. The "particular market situation”
referred to in Article 2:4 included precisely the situation in which the Brazilian exporters found
themselves: high inflation and frozen exchange rates. The Agreement established an obligation to take
into account distortions arising from temporary exchange rate fluctuations, especialy in the context of
proceedings concerning exports from developing countries. If the interpretation of Article 2:4 by the EC
were correct, Article 2:4 should refer to the "particular market situation in the domestic market” and to
the need to ensure "a proper establishment of normal value'. However, neither of these statements were
contained in Article 2:4.

82. Brazil aso recaled that from October to December 1989, the EC determined norma value for
Nisshinbo and Kanebo on the basis of cost of production, on the grounds that domestic sales in those
months had not been made in the ordinary course of trade. Brazil argued that this determination was
inconsistent with Article 2:4 because in this case the nature of the particular market situation (high
inflation combined with a frozen exchange rate) had the effect of making cost of production equally
unreliable as a basis for normal value. The use of cost of production as the basis for normal values for
Nisshinbo and Kanebo for October to December 1989 artificialy inflated the dumping margin for those
companies. Brazil argued that the use of normal value based on saes to third countries would have
eiminated the effect of the distortionsintroduced by the particular market situation.

83. The EC argued that its determination was consistent with the requirements of Article 2:4.

Exchange rates were not the subject of Article 2:4, and the phrase "particular market situation™ included
externa factors only to the extent that they affected domestic sales. No argument had been presented in
this case that external factors had had such an effect. Also, the phrase "particular market situation” in
Article 2:4, interpreted in the light of its object, purpose and context, did not have the meaning
atributed to it by Brazil. There was nothing in the text of Article 2:4 to suggest that the phrase
"particular market situation” was meant to cover high inflation in the domestic market and "freezing" of
currency exchange rate. The drafting history of Article 2:4.,to the extent it existed, did not support
Brazil's claim either. The phrase "particular market situation” clearly referred to domestic sales and to
the prices at which they were made, and it was on these sales and prices that a "particular market
situation” must have an impact before a decision could be made that these prices were unusable. If there
was such an impact, Article 2:4 permitted a comparison either with a comparable price of alike product
when exported to any third country or with the cost of production in the country of origin plus a
reasonable amount for sales, general and administrative expenses and for profits. Even if the domestic
sales were not appropriate as normal value, the Agreement provided a choice, and not an hierarchy,
between two aternative methodologies for determining normal value. The EC's usua practice in the
situation when domestic sales cannot be used as basis for normal value was to resort to the method

»ADP/M/43, paragraph 5.
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based on costs of production, not export pricesto third countries.

84. The EC argued that in the case under consideration the EC based its determined normal value in
accordance with Article 2:1 of the Agreement, i.e. on the comparable prices, in the ordinary course of
trade, for the like products destined for consumption in Brazil. With the exception of Nisshinbo and
Kanebo for which normal value for the last three months of 1989 was constructed using a method based
on the cost of production, these prices were found to be at arm's length between independent parties
under competitive conditionsin a market economy. In this context, the evolution of the exchange rate of
the cruzados against the currency in which exports were made had no direct bearing on the functioning
of the domestic market, where transactions in the ordinary course of trade continued to be carried out in
the domestic currency. It could not, therefore, be claimed that the external developments during the
investigation period had affected the domestic transactions so that they could not be used by the EC to
establish normal value. A high rate of domestic inflation need not necessarily imply that producers of
cotton yarn were discouraged from selling to the domestic market. Since only the proceeds of exportsin
United States dollar were affected by the freezing of the exchange rate (when the exporter had to
convert the proceeds into cruzados), the freeze could not have affected their incentives to sdll in the
local market. Therefore, Brazil could not claim that a "particular market situation” existed which made
the calculation of normal value on the basis of salesin the domestic market unsuitable.

85. The EC further argued that while a particular market situation mostly resulted from the
domestic market itself (e.g. monopoly situation), it could also arise due to an external factor, provided
the external factor affected domestic sales and prices, which were the sales and prices considered by
Article 2:4. Inthe present case, a no time did Brazil or the exporters supply evidence that the particular
situation of the exchange rate of Cruzados affect the sales and price situation on the domestic market.
Therefore, the EC was fully entitled to use either domestic sales or a constructed normal value.

86. The EC argued that Brazil did not appear to argue that the EC had calculated the norma value
incorrectly. Rather, Brazil had stated that: "Clearly during the first half of the investigation period,
there was a particular market situation prevailing in Brazl within the meaning of Article 2:4 of the
Agreement, as a result of which the establishment of normal value on the basis of domestic sales of the
like product did not, in the exceptional conditions prevailing, permit a proper comparison with export
prices.” This showed that Brazil was apparently not distinguishing between the determination of normal
value and its comparison with the export price for the purpose of establishing the dumping margin.
However, the term "particular market situation” referred to in Article 2:4 could not, and was not
intended to, apply to the situation of high inflation and "freezing" of exchange rates for the purpose of
establishing the norma value. The issue of comparison was a matter potentially relevant under
Article 2:6 of the Agreement, but not in the context of Article2:4 thereof. It should be concluded,
therefore, that the alleged violation of Article 2:4 of the Agreement should be rejected as unfounded.

87. The EC disagreed with Brazil's view that limiting the coverage of the words "particular market
stuation” in Article 2:4 would require adding "in the domestic market” in that Article. The EC argued
that it was not necessary to add "in the domestic market" in the text of Article 2:4 because this resulted
from the context of the language "particular market situation” in the sentence (i.e. a few words after a
reference to "domestic market") and from the context of this language in Article2:4. This paragraph
dealt with the determination of normal value and nothing else, in contrast to the determination of export
price which was expressly addressed in Article 2:5. For the same reasons, the inclusion of the terms
"establishment of normal value" was not necessary. The purpose of Article 2:4 was the determination of
an appropriate normal value by selecting among three possibilities: salesat arms length on the domestic
market (preferred, if at al possible); constructed normal value; or exportsto third countriesif domestic
saes cannot be used. Therefore, Brazil's point regarding the drafting of Article 2:4 was not only
redundant but also inappropriate from a systematic interpretation point of view.

88. Regarding consideration of small volume of domestic sales (i.e. 5 per cent) for ascertaining
whether domestic sales could be used as norma vaue, the EC argued that this aspect (i.e. the
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consideration of the volume of domestic products in comparison to the volume of exports) was not as
such a situation outside the domestic market. If the structure of the total sales of a company, i.e. the
ratio between its sales on the domestic market and its export sales, was considered in order to ascertain
the relative importance for a company's sales on its domestic market, a value of less than 5 per cent for
this ratio showed that the quantities sold on the domestic market were so small that they could not be
considered to be representative. Furthermore, even if this practice were to be considered as "a situation
outside the domestic market”, there would still not be any contradiction with the EC's interpretation
because this would be a particular market situation that actually affected domestic sales.

89. The EC argued that the text of Article2:4 established a hierarchy, for the purpose of
establishing normal value, between use of sales in the ordinary course of trade in the domestic market
and the other two methods mentioned in that provision. It did not, however, establish any hierarchy
between the two latter methods (export prices to athird country and cost of production) which could be
used to establish normal value when it was not possible or appropriate to rely on domestic sales prices.
Thus, there could not be any question of the EC having to justify its choice between these two methods.
The EC normally relied on cost of production, and in this case the EC did not use the price of exportsto
third countries for a number of reasons, including the fact that the prices to such third countries were
aso likely to be affected by the freezing of the exchange rates. Most, if not all, export sales of cotton
yarn from Brazil were made in United States dollars. The prices of those exports were equally affected
by the freezing. In such a case, even though the comparison would have been made in the same
currency, sales to third countries would most probably not have permitted a proper comparison. These
imports to third countries could have been also dumped and would hence not be representative of the
normal value of Brazilian cotton yarn. On the contrary, the use of constructed normal value, as applied
in this case, appeared to provide a more representative normal value.

0. Brazil argued that the EC compared broadly stable United States dollar export prices with the
steadily rising Cruzado denominated normal values, through the medium of the artificially fixed cruzado
to United States dollar exchange rates. This was not proper comparison under Article 2:4. Similarly,
costs of production were based on adding together the costs of raw materials, manufacturing overheads
and selling costs, and general and administrative expenses. Similar to the norma value based on
domestic sales, the cost of production was also unreliable in this case because domestic inflation caused
the prices of the components of cost to aso increase. Therefore, neither normal values based on
domestic sales nor normal values based on costs of production permitted a proper comparison with
export price. In the absence of any alowance under Article 2:6, Brazil argued that the norma vaue
should have been based on sales of cotton yarn to athird country.

1. Brazil further argued that the EC had itself acknowledged that the reason for which export
pricesto third countries were not usable in this case was that the prices to such third countries were also
likely to be affected by the freezing of exchange rates. Hence, exchange rates were considered by the
EC to be relevant when considering whether a normal value based on sales to any third country would
permit a proper comparison, but were considered irrelevant when considering whether normal value
based on domestic sales or costs of production would permit a proper comparison. Such a position was
contradictory. As the EC's had itself acknowledged, exchange rates were a relevant factor in the
application of Article 2:4. Brazil argued that far from giving rise to distortions, the use of sales to any
third country would actually have eliminated the distortionsin the calculation.

92. Brazil disagreed with the EC's argument that Article 2:4 could not apply to Stuations
concerning exchange rates. There was
nothing in Article 2:4 which prohibited a
consderation of exchange rates in the
application of that Article, and it was clearly
possible that Article 24 included the
exchange rate situation within the concept of
particular market situation. Moreover, the EC
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had admitted that the phrase "particular
market situation” may cover external factors
(i.e. factors outside the domestic market), but
that these must "affect domestic sales and
prices' before they could be relevant. Brazil
considered that exchange rates were clearly
capable of affecting domestic sales and
prices. For example, exchange rates affect
the cost of imported raw materias. Brazil
therefore concluded that, on the basis of the
EC's own interpretation, exchange rates
would be capable of being arelevant factor in
the application of Article 2:4. However, the
EC had admitted that the investigating
authorities proceeded in this case on the basis
that the exchange rate situation was irrelevant
to determining the basis for establishing
normal value, i.e. the EC did not include the
exchange rate situation within the factors to
be considered under Article 2:4 in the context
of determining the correct basis for
establishing normal value, but eventually
decided that, in al the circumstances, the
most appropriate basis was domestic prices
(and, in certain cases, costs of production).
Therefore, the EC treated the exchange rate
dtuation as completely irrdlevant, even
though the exchange rate situation was clearly
a particular market situation affecting price
comparability within the meaning of Article
2:4.  Accordingly, the EC had reached its
determinations on the basis of an erroneous
interpretation of Article 24, and its
determinations were therefore not in
conformity with the Agreement.

93. Regarding the hierarchy of methodologies established in Article 2:4, Brazil argued that
Article 2:4 imposed an obligation to effect a proper comparison, and if one method of establishing
normal value would lead to a proper comparison, but another would not, the first method was to be
preferred. In this case, Brazil considered that, in the absence of any allowance under Article 2:6, sales
to any third country would have permitted certainly a more proper comparison than costs of production.
However, the EC did not even request the information it would have required in order to base normal
value on sales to any third country, proceeding on the basis only of an entirely unsupported assumption
that such sales "could have been aso dumped". Brazil argued that the steps taken by the EC in this
respect could not be considered as sufficiently reasonable to ensure that its determinations were in
conformity with the obligations imposed by Article 2:4.

9. Regarding the EC's argument that there was nothing in Article 2:4, or in its drafting history, to
suggest that it covered exchange rates, Brazil argued that Article 2:4 clearly stated that it was concerned
with ensuring a "proper comparison”. Since exchange rates were an essential factor in the comparison
between normal value and export price, Brazil considered that these words were a very strong indication
that exchange rates were relevant to the application of Article 2:4.

95. Brazil argued that under Article 2:4, if the normal value was based on domestic sales, these
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sales must be in the ordinary course of trade and permit a proper comparison. Brazil argued that the
EC's interpretation of Article 2:4 ignored the words "proper comparison” atogether by effectively
reading them out of Article 2:4, or reading them to mean something completely different from their
plain and ordinary meaning, i.e. under the EC's interpretation, Article 2:4 just referred to the
requirement that norma value be established without any reference to: (i) ensuring a proper
comparison; or (ii) ensuring that any measures adopted did not constitute an unjustifiable impediment
to international trade; or (iii) ensuring that they were in accordance with Article VI of the GATT.
However, the text of Article 2:4 requiring proper comparison could not be overlooked, and thus Brazil
did not consider that the EC's interpretation of Article 2:4 was correct. If the interpretation of the EC
was correct, then why were the relevant words not repeated in Article 2:5 of the Agreement? Brazil
argued that an interpretation of the Agreement which required words to be ignored or deleted should not

be accepted.

96. Brazil argued that keeping in mind the object of the obligation to ensure a " proper comparison”,
the only possible reading of Article 2:4 was by considering what the normal value had to be compared
with. The only possibility was that it had to be compared with the export price. Thus, Article 2:4
imposed an obligation on the EC to select a method of establishing normal value, which would not only
be in accordance with the other requirements of that Article, but would also permit a proper comparison
with the export price. Inview of this, Brazil argued that the interpretation put forward by Brazil had to
be preferred because it respected the plain and ordinary meaning of the words.

97. Brazil argued that the Anti-Dumping Committee's Decision of 5 May 1980 provided further
confirmation that its interpretation of Article 2:4 was correct. That Decision stated that: "Due
consideration should be given to all cases where, because special economic conditions affect pricesin
the home market, these prices do not provide a commercially realistic basis for dumping calculations®
(emphasis added by Brazil).

98. Regarding the 5 per cent rule, Brazil argued that if a clear and watertight distinction must be
made between Article 2:4 (domestic market) and Article 2:5 (export market), it could not be that the
volume of export was relevant to Article 2:4 but the export market was not. The volume of export sales
was clearly a characteristic outside the domestic market. According to the EC, since it was the ratio
between domestic sales and export sales volume that was analyzed for its 5 per cent rule, somehow this
brought the volume of export sales within the domestic market. However, aratio was a comparison, and
since the EC made a comparison between domestic and export volume in its 5 per cent rule, the export
volume was relevant to the application of Article 2:4. In this respect, Brazil saw no difference between
sales volume and sales value (i.e. export prices), which would have to be compared with normal value
through the medium of an exchangerate. In view of this, Brazil argued that the EC's analysis of Article
2:4 was not logical because it always allowed export volume but never exchange rates to be considered
in the application of that Article. Brazil argued that the link between exchange rates and price
comparability was much stronger and more direct than the link between export volumes and price
comparability. Brazil further argued that the 5 per cent rule was not concerned with the effects of export
volume on domestic sales, but with the effects of export volume in conjunction with domestic volume
on price comparability. This precisely confirmed the interpretation of Article 2:4 set out by Brazil.

99. Brazil argued that the EC took a rigid and isolated interpretation of Articles 2:4, 2:5 and 2:6,
according to which Article 2:4 concerned normal value, Article 2:5 export price and Article 2:6 the
comparison between the two. Brazil agreed with this general interpretation, but argued that there was no
contradiction between, on the one hand, the determination of norma value and export price being
distinct stages in the dumping cal culation and, on the other hand, regard being given to characteristics of
the export market (such as frozen exchange rates) in selecting the method for determining normal value.
The exchange rate freeze had a profound effect on price comparability and Article 2:4 required that this
factor should at least have been considered. Article 2:4 required that the issue of price comparability
also be considered in the context of the selection of the method of establishing normal value. This
followed from the plain and ordinary meaning of the words, and no specia interpretative technique was
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required to reach this conclusion. Brazil argued that no other meaningful interpretation of Article 2:4
was possible. Hence, Article 2:4 should be interpreted teleologically, with "one eye" on the question of
price comparability. There was no contradiction between the view that Article 2:4 was concerned
principally with the establishment of normal value, and the view that Article 2:4 was aso concerned
with certain aspects of price comparability. The question of exchange rates may easily be distinguished
from the question of establishing export price, standing as it did between the two elements of the
calculation. Therefore, the interpretation put forward by Brazil in no way undermines the genera
Structure of Articles 2:4, 2:5 and 2:6.

100. Brazil argued that the EC's own interpretation of Article 2:4 in other respects reflected the
teleological interpretation, rather than the isolated interpretation. Thiswastrue, for example, of the EC's
decision to establish normal value on a monthly basis. This decision was made in the light of problems
of price comparability which only arise when the comparison takes place. In this respect, the EC
purported to select a method for establishing normal value which was intended to ensure a "proper
comparison”. The same was true of the application by the EC of the 5 per cent criterion. Thus, although
Articles 2:4, 2:5 and 2:6 focused on different issues, an interpretation of one must be informed by an
interpretation of the others -- as was the established practice of the EC and other contracting parties.

Brazil argued that this contextual approach was normal in the interpretation of international agreements,
aview that the EC had endorsed in its statement that "it would not be coherent with the general practice
of international law that the GATT or the Agreement be totally isolated from the general body of
international law ..."

101.  Brazil argued that the object and purpose of the Agreement also showed that the EC's method
did not permit a proper comparison between normal value and export price. The object and purpose of
the Agreement was not to penalize countries which had been obliged to apply temporary exchange
control, or to exclude them from their export markets simply because such temporary exchange controls
were applied. On the contrary, in light of the provisions concerning developing countries, special
alowance should be made in such cases. Brazil noted that the first recital of the Agreement provided
that "anti-dumping practices should not constitute an unjustifiable impediment to international trade”.

Brazil wondered how anti-dumping duties could be justified if they were imposed solely on the basis of
margins artificially generated by an exchange rate freeze, especialy when the United States dollar price
remained broadly stable, and when zero or de minimis margins were caculated in the absence of the
exchange rate freeze. Brazil was of the view that ninety days of exchange rate freeze could not justify
five years of duties.

102.  Brazl further argued that even if the Agreement was silent on a particular point, it did not
follow that Contracting Parties enjoyed unlimited discretion in the relevant area. On the contrary, they
were bound to ensure that they exercise their discretion in accordance with the other relevant provisions
and/or principles of the Agreement, the GATT and relevant international law. For example, Article 5:1
of the Agreement required investigations to be initiated on a "written request ... on behalf of the industry
affected”. The Agreement did not elaborate explicitly on the meaning of this phrase. It did not follow,
however, that the contracting parties had unlimited discretion in the application of this provision. On the
contrary, the Panel on Swedish Steel® had ruled that:

"5.9 ... The Pane concluded that "a written request ... on behalf of the industry
affected” implies that such a request must have the authorization or approval of the
industry affected before the initiation of an investigation.

5.10 .... Article 5:1 must be interpreted to require investigating authorities, before
opening an investigation, to satisfy themselves that a written request is made on behalf

»United States - Imposition of Anti-Dumping Duties on Imports of Seamless Stainless Steel Hollow
Products from Sweden", ADP/47, dated 20 August 1990.
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of a domestic industry, defined in accordance with Article 4.

The Pandl noted that the parties to the dispute did not disagree on the existence of this
requirement. .... Rather, the parties seemed to disagree regarding the nature of the
specific procedural steps to be taken by investigating authorities to meet this
requirement. The Panel noted that the Agreement did not provide precise guidance in
this respect and considered that the question of how this requirement was to be met
depended upon the circumstances of each particular case. Rather than attempting to
define any general guidelines, the Panel limited itself to examine whether in the case
before it the relevant authorities of the United States had taken the such steps as could
reasonably be considered sufficient to ensure that the initiation of this investigation
was consistent with their obligation to satisfy themselves that the written request for the
opening of an investigation had been made on behalf of the relevant domestic
industry." (emphasis added by Brazil)

The Panel had then concluded that the relevant steps could not be considered reasonably sufficient, and
recommended the withdrawal of the measures and the repayment of the duties.

103.  Brazl argued that in precisely the same way, Article 2:4 required the EC to select a method of
establishing normal value which would have ensured a "proper comparison”. Brazil argued that the EC
did not appear to disagree that this obligation existed, and that though the Agreement did not elaborate
explicitly on the meaning of the phrase "proper comparison", it did not follow that the EC had unlimited
discretion in the application of this provision. Brazil argued that for the reasons mentioned above, the
steps taken by the EC could not be considered reasonably sufficient to ensure that Article 2:4 was
applied in amanner consistent with this obligation.

104. The EC argued that by disregarding the effect of the exchange rate freeze on the determination
of the norma value (both when normal value had been established on the basis of domestic sales and
when costs of production had been used instead), the EC did not depart from its obligations under the
Agreement. Given that the task of the Panel was to review whether the EC acted in conformity with the
Agreement, not whether an aternative method existed and may have been used instead, the EC
submitted that Brazil's claims in this respect should be rejected.

105. The EC argued that following the generally accepted principles of treaty interpretation, the text,
object purpose and context of Article 2:4 could only mean that for the calculation of normal value, there
was no legal obligation upon the parties to take into account factors like freezing of exchangerates. The
phrase "because of the particular market situation” could only refer to the situation "in the domestic
market of the exporting country”. Therefore, if "sales" (in the domestic market) did not permit a proper
comparison, then Article 2:4 provided two alternatives for the calculation of norma vaue: either
exports to a third country or on the basis of the cost of production.  While the Agreement actually
established a hierarchy between sales in the ordinary course of trade (the preferred method to establish
normal value) on the one hand and sales to third countries or costs of production, on the other hand, no
such hierarchy existed between the latter two options (i.e. sales to third countries and costs of
production). The Agreement did not even suggest circumstances where one would be more appropriate
than the other or would not be applicable.

106. The EC argued that Article 2:4 was concerned only with the calculation of a norma value
which was representative of the situation in the domestic market of the exporting country. This resulted
from the wording of Article 2:4 itself; nowhere did that provision refer to the export market. Thiswas
aso confirmed by the context, which related to the identification of normal value. Moreover, if one
considered the mechanism set up by Article 2:4 to select a representative normal value, it was clear that
the expression "particular market situation” related only to the domestic market of the exporting country.
Article 2:4 provided that sales in the ordinary course of trade on the domestic market should, in
principle, be used. However, two reasons would justify not using those sales: either they did not exist,
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or they would not alow a proper comparison because of the particular market situation. If, as Brazil
contended, "particular market situation” aso included situations whose effect was felt on export
markets, the negotiators would not have included costs of production as an alternative option, because
costs of production would not permit a proper comparison for the same reasons for which sales on the
domestic market could not be used. Alternatively, they would have treated cost of production in the
same way as domestic sales; otherwise, the language of Article 2:4 would be incoherent because it
would not prevent a party from using costs of production to establish normal value, even though a
"situation” which allegedly made domestic sales an unsuitable basis for comparison had the same effect
on cost of production. Thus, the EC considered that Article 2:4 should be interpreted as referring
exclusively to a "particular market situation” having an impact on domestic sales in the country of
export. However, this did not mean that factors external to the domestic market (e.g. commodity prices
on the world market) may not be taken into account. What this interpretation implied was that those
externa factors should have an impact on prices on the domestic market of the exporting country in
order to be taken into account in establishing the appropriate norma value so as to effect a proper
comparison. Therefore, neither language nor the context of Article 2:4, nor other principles of treaty
interpretation, created an obligation for the EC to take into account factors affecting export markets in
selecting the appropriate normal vaue.

107. The EC argued that Brazil had failed to show or to provide any evidence whatsoever that sales
in domestic market for the period of the exchange-rate freezing were not usable. The domestic salesin
Brazil were taking place as normal during that period, since the freezing of the exchange rate applied
only to the conversion of the proceeds of exports to third countries. Domestic sales and their prices
were, therefore, totally unaffected. Thus, Brazil had no right to claim that the EC should have
disregarded these domestic sales.

108. TheEC argued that Brazil was incorrectly interpreting the EC's argument regarding the effect of
exchange rates on use of third country sales as a basis for normal value. Sales to third countries were
different from sales in the domestic market, and the EC's argument was that exchange rates might affect
the first but clearly not the second type of sales. The EC further argued that following the logic of
Brazil's arguments regarding the exchange rate freeze, sales to third countries would have been also
unusable as normal value. Therefore, the only alternative left was to base the calculation on cost of
production, and that was what the EC did for two companies for the last three months of 1989, when it
found domestic sales were made at aloss.

109. The EC argued that Brazil's interpretation of Article 2:4 did not take into account the object,
purpose and, especially, the drafting history of that provision. In equating the freezing of exchange rates
with the term "because of a particular market situation”, Brazil was interpreting the term "proper
comparison” by unduly stretching its meaning to "perfect” comparison. Brazil was then proceeding
backwards by saying that since the EC did not take into account the freezing of the exchange rates it did
not make a proper comparison and thus violated Article 2:4. Hence, Brazil was going as far as to
suggest that the EC was prohibited from using domestic sales in this case and the only option available
to it was to use sales to third countries. Such an interpretation by Brazil was incorrect because the
phrase "particular market situation" could never cover freezing of exchange rates, the obligation to make
a"proper" comparison (not a"perfect” one) may be fulfilled by comparing either salesto third countries
or domestic cost of production, and Article 2:4 did not oblige the parties to employ one or the other of
the above two alternative methods of calculation for the purpose of comparison. The EC argued that
because Brazil had failed to show why sales to third countries should be preferred to domestic sales or
domestic cost of production, the whole of its allegation should be rejected.

(b Violation of Article 2:4: incorrect determination that sales were not made in the ordinary
course of trade

Introduction
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110.  Brazil argued that the EC had violated Article 2:4 by calculating the normal values in October
to December 1989 for two Brazilian companies on the basis of cost of production, because the EC had
incorrectly determined that the domestic sales by these companies were made at aloss.

111.  The EC argued that this claim was a new claim and therefore should not be admitted by the
Panel. The EC further argued that in any case, its determination on the point raised by Brazil in this
context was in conformity with Article 2:4 and that the Brazilian claim was based on an incorrect
argument regarding the calculation of the cost of production.

Arguments by the parties

112.  Brazil recdled that the EC had determined normal value for Nisshinbo and Kanebo in October,
November and December 1989 on the basis of costs of production. This was done on the basis that
sales in the domestic market by those companies in those months were not made in the ordinary course
of trade, in so far as they were made at a loss. Brazil argued that the EC had incorrectly reached its
conclusion in this regard and thus its findings on this point were in violation of Article 2:4 of the
Agreement.

113. Brazil argued that the EC had reached this determination after comparing total costs of
production per unit, including production finance costs, with domestic sales at ex-works level which did
not include costs of credit incurred by the companies as a result of the payment terms granted in the
domestic market. Thus, the EC had included in the total costs of production finance costs incurred
partly as aresult of the domestic payment terms granted, but had simultaneously discounted these costs
from the domestic sales prices.

114.  Brazil argued that working capital finance costs may have been incurred by a company not only
because capital was tied-up in a company during the production process (including the storage of raw
materials and finished products) but aso because a company granted credit terms to its domestic
customers. For both of these reasons a company may need to borrow money, thereby incurring finance
costs. From the wording of the Definitive Regulation, it was Brazil's understanding that the costs of
production used by the EC in determining whether or not domestic sales were profitable included both
these finance cost elements. The method used by the EC was incorrect to the extent that the EC
apparently included al finance costs in the costs of production figure, but excluded credit costs from
domestic sales figures, in comparing the two to reach a determination on profitability. Thus, the EC was
not comparing like with like. Since the rate of interest charged by a company to its customers generally
reflected the rate of interest incurred by the company in borrowing capital until it received payment
from its domestic customers, such a methodology would inevitably lead to an (incorrect) finding that
sales were not profitable. Such a methodology produced a distortion in the calculation, particularly in
an high inflationary environment. Brazil argued that had the EC taken into account the domestic
payment terms, it would have found that the sales in question were in fact profitable and were made in
the ordinary course of trade. Hence, those sales, and not cost of production, should have been used as
the basis for normal value. Brazil argued that if those sales had been used, de minimis or no dumping
margins would have been found for Nisshinbo and Kanebo in the final quarter of 1989. Therefore, the
EC'sfindings on this point violated Article 2:4 of the Agreement.

115. The EC argued that Brazil's claim was founded on a wrong interpretation of the meaning of the
term "production financing costs' as it appeared in Recital 14 of Regulation (EEC) No. 738/92 (i.e. cost
of financing the productive investment plus any cost incurred to finance the actual production and/or
maintain the stocks). The text of that recital showed that those costs, taken in relation to a constructed
normal value at the ex-factory price, could not include costs related to credit to the customers.

Consequently, Brazil's claim was based on an over-inclusive definition of "production financing costs”
which was not supported by the usual meaning of these terms and found no justification in Recital 14 of
the Definitive Determination. Without prejudice to the fact that this claim is not properly before the
Panel, this showed that the claim was also unfounded on the merits and should in any case be rejected
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by the Pandl.

116.  Brazil disagreed with the explanation offered by the EC regarding this point. Brazil argued that
inrecita 14 of the Definitive Determination, the EC stated that "... the cost of production was calculated
by taking into account al cost elements, including production financing costs.” From "all cost
dements' Brazil's understanding was that the EC included all financing costs in its calculation,
including those incurred because credit terms are granted in the domestic market. Brazil therefore
considered that the arguments put forward by the EC on this point should be rejected.

V.2. Violation of Article 2:4 and 2:6: Failure to make adjustments to ensure afair comparison
between normal value and export price

Introduction

117.  Brazil argued that the EC had reached its determination on the basis of alegal rule which could
be stated as follows. in adumping calculation the EC investigating authorities must apply the "official"
exchange rate. This violated the EC's obligations under the Agreement, in particular the obligation to
effect a proper and fair comparison between normal value and export price, as required by Articles2:4
and 2:6 of the Agreement.

118.  Brazil argued that the EC's refusal in the present case to adjust the exchange rates violated a
fundamenta principle of the Agreement, overlooked the well-known phenomenon of "exchange
dumping", was not in conformity with the practice in magjor anti-dumping jurisdictions, had relied on
certain principles such as "monetary neutrality” that were not valid in the context of anti-dumping
proceedings, and the discretion available to the EC under the Agreement had not been exercised. Based
on the data provided by the EC in its disclosure letter, Brazil presented its own calculations of adjusted
dumping margins in support of its argument that if the EC had made appropriate adjustments, then the
dumping margin would have been found to be de minimis.

119. The EC argued that it had met all the requirements of the Agreement, including those specified
in Articles 2:4 and 2:6. The EC argued that the calculation of dumping margins had to be made on the
basis of objective and verifiable information, and not on the basis of arbitrary and subjective aspects.
Accepting Brazil's arguments in this regard would amount to introducing considerable amount of
subjectivity and uncertainty into the system. It would go far beyond the scope of the Agreement, the
possibilities and the competence of the investigating authorities, and the interests of the signatories to
have security and predictability in international trade.

120.  The parties presented arguments relating to: the fundamental principle of the Agreement; the
factual aspects of this case; lack of conformity with practice in magjor anti-dumping jurisdictions; the

aternative estimates presented by Brazil; Brazil's alegation that use of average monthly exchange rates
was not sufficient; theinability to consider method of establishment of official Brazilian exchange rate
and to the principle of "monetary neutrality”; the EC's contention that the adjustments requested were
beyond the scope of the Agreement; the likely effect of the methodology on future proceedings, i.e. the
"floodgates’ argument; treatment of Brazil being contrary to the EC's treatment of other countries in
the case; the importance of the economic situation and a change in the criteria by the EC i.e. "moving
the goalpost”; and, Brazil's allegation that the EC failed to exerciseits discretion.

€)] Arguments relating to the fundamental principle of the Agreement

Introduction

121.  Brazil argued that the EC had failed to meet the fundamental principle of the Agreement,
namely the obligations to conduct a fair comparison between normal value and export price. Given the
special situation arising in Brazil due to the exchange rate freeze, the EC should have made appropriate
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adjustments to the exchange rates in order to make a fair comparison. Instead, the EC based its
comparison on arule that it should use only "official” exchange rates, and this rule prevented the EC
from exercising the required flexibility to adjust the exchange rates in order to take account of the
distortion created by the exchange rate freeze.

122.  TheEC argued that it met all the requirements of the Agreement, including those for conducting
afair comparison. Fair comparison required only that the comparison be made at the same level of trade
and in respect of sales made at as nearly as possible the same time. In this case, the EC had used
monthly exchange rates for comparing norma values with export price and had thus fulfilled the
requirement of fair comparison. Also, the requirement in the Agreement was to conduct a fair
comparison and not necessarily to use the "best" possible method of comparison. The EC had met the
requirement that was specified in the Agreement.

Arguments by the parties

123.  Brazil argued that even if it could be accepted that normal value could have been calculated on
the basis of domestic sales or costs of production, the EC should have made adjustments in order to take
account of temporary distortions and to ensure a fair comparison between normal value and export
prices. Such adjustments could have been made either to the normal value or by the use of an
aternative exchange rate. Since such adjustments were not made by the EC, Brazil considered that the
EC had infringed Article 2:6 of the Agreement.

124.  Brazil recalled that Article 2:6 provided that "[ d] ue allowance shall be made in each case ... for
... other differences affecting price comparability.” Brazil argued that in this case, domestic prices were
steadily increasing in line with inflation while the export prices in United States dollars remained
basicaly stable. The use of a frozen exchange rate in making the price comparison introduced a gross
distortion into the comparison of the relevant data, for which the EC should have made due allowance.
However, the EC investigating authorities had operated in this case on the basis of alega rulethat they
must apply the "official" exchange rate in a dumping calculation. Thisrule was not to be found in the
text of the Agreement, found no support in the object or the drafting history of the Agreement, in past
GATT Panel decisions, in the Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994 (hereinafter "WTO Anti-Dumping Agreement”), or in the practice of the
contracting parties. This rule unduly fettered the investigating authorities ability to make a
determination in accordance with the provisions of the Agreement, even though the Agreement did not
place any such obligation on the contracting party. This rule, which was incorrectly deemed to be
mandatory, meant that no consideration could be given to the question of whether or not the frozen
exchange rate should have been used. Thus, the EC had violated Articles 2:4 and 2:6 of the Agreement,
in particular the obligation to effect a proper and fair comparison between norma value and export
price.

125.  Brazil argued that the contracting parties had consistently recognized the overriding principles
that: (i) a proper and fair comparison had to be made between normal value and export price in the
context of an anti-dumping proceeding; and, (ii) allowance had to be made for temporary exchange
rate distortions where they otherwise led to an unfair comparison between normal value and export
price. The principles of the Agreement established that allowance should be made for differences
affecting price comparability, including temporary fluctuations that would otherwise produce artificially
inflated dumping margins. Where appropriate, exchange rates applicable in a past or future period (i.e.
lagged exchange rates) may be applied or inflation indexed or lagged official exchange rates may be
used. Moreover, negative dumping should be taken into account, particularly where fluctuations arise
as a result of an high inflation environment. In this case, the temporary nature of the distortion in
question (i.e. the fixed exchange rates) represented a radical and unsustainable departure from the
underlying economic environment, which was different from a fluctuation occurring in the context of a
freely floating currency.
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126.  To further support its argument, Brazil referred to the provisions of Article 2.4.1 of the WTO
Anti-Dumping Agreement.”’  Brazil argued that though the WTO Anti-Dumping Agreement was not
yet in force and its provisions therefore were not binding, it was acceptable to have regard to that
Agreement to the extent that it revealed the intention of the contracting parties regarding the way in
which anti-dumping investigations should be conducted. Brazil considered that the provisions of Article
24 of the WTO Anti-Dumping Agreement (the successor to the existing Article 2:6) did not
substantively amend the Agreement but merely clarified the nature of the obligation under the existing
Agreement to effect a fair comparison. Brazil argued that Article 2.4.1 of the WTO Anti-Dumping
Agreement supported its arguments since it made clear that fluctuations in exchange rates shal be
ignored, i.e. shall not be used as the basis for a dumping determination. Furthermore, the new
Agreement made it clear that, faced with an overvalued domestic currency (as was the case in the
proceeding under review), exporters shall be alowed at least sixty days to adjust their export prices. In
this case the exchange rate was frozen for alonger period (i.e., 90 days), and was due to measures taken
by the Brazilian government, publicly expressed to be temporary. The exporters could be absolutely
certain that, within a short period of time, the Cruzado would once again begin to depreciate, i.e. they
could be sure of the temporary nature of the distortion. However, no allowance was even considered by
the EC in the present case.

127.  Brazil argued that the normal level of the exchange rate was not prevailing during the period of
the exchange rate freeze, and the exchange rate did not begin to stabilize until the second half of the
year. It was only in August 1989 that the rate of depreciation of the cruzado (29.36 per cent) aligned
with the domestic rate of inflation (29.34 per cent), an aignment that continued for the remainder of the
year. Though the Brazilian exporters may not have been able to say at any given moment precisely what
the normal level of the exchange rate would be, nor the precise level to which the exchange rate would
move once the effects of the freeze were passed, they would, however, have been well aware that once
the freeze was lifted, the exchange rate would again move in line with domestic inflation. It was
common knowledge that the exchange rate freeze would not last because similar attempts by the
Brazilian authorities to deal with financial instability in Brazil in the preceding years had also not been
successful. Thus, "exchange dumping” occurred in the first part of the year. Brazil argued that there
was a clear and very particular distortion arising in this case, for which the EC should have made
alowance. How such alowance could actually have been made was a matter for the investigating
authorities, acting within the limits of their discretion and taking into account the provisions of the
Agreement. Brazil considered that use of indexed exchange rate would have been one reasonable
method.

128. The EC argued that though Brazil was claiming that the contracting parties had "considered or
recognized" the issue that the use of so-caled "temporary” exchange rates should be avoided and that
"lagged” exchange rates should be used, Brazil had cited no reference to any GATT documents to
support its views.

129. The EC noted that Article 2 of the Agreement provided the rules for the determination of the
dumping margin. However, neither paragraph 4 nor paragraph 6 of Article 2 explicitly mentioned the
need to take into account inflation and currency exchange rates in the calculation of dumping.
Therefore, it was necessary to interpret the provisions aleged by Brazil to have been violated in
accordance with the general rules of treaty interpretation, i.e. in accordance with their ordinary meaning
in the context of the Agreement, and in light of their object and purpose. The drafting history could also
be taken into account as a supplementary means of interpretation.”®

“'Article 2.4.1 provides: "Fluctuations in exchange rates shall be ignored and, in an investigation the
authorities shal alow exporters at least 60 days to have adjusted their export prices to reflect sustained
movements in exchange rates during the period of investigation".

%In support of this argument, the EC referred to Articles 31 and 32 of the 1969 Vienna Convention,
and to the Report of the panel on "USA - Anti-dumping duties on gray portland cement and cement
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130. TheEC argued that there was nothing in the text of Article 2:6 to suggest that high inflation and
"freezing" of exchanges rates should be taken into account when making the comparison. The
alegation of Brazil unduly stretched the language of Article 2:6. The phrase "due alowance shall be
made .." clearly referred to objective differences affecting price comparability due to differences in
conditions and terms of sale, in taxation, physical characteristics, etc, of the products in question. That
phrase did not, and could not be taken to, include subjective and highly volatile and unpredictable
differences, such as those resulting from inflationary environments, exchange rate fluctuations and
currency restrictions resulting from monetary policies of the Parties to the Agreement.

131.  The EC noted that the first sentence of Article 2:6 required that afair comparison be made, and
the definition of the concept of fair comparison was not |eft to the discretion of the parties. Article 2:6,
first sentence, clearly set out the conditions to be satisfied in order to achieve a fair comparison in
conformity with the Agreement, i.e. fair comparison of the two prices (normal value and export price)
required comparison at the same level of trade and in respect of sales made at as nearly as possible the
same time. The Agreement required no more than that. This was confirmed by the introductory
language of Article 2:6, first sentence: "in order to effect a fair comparison” (emphasis added by the
EC). The language "to effect a fair comparison” could not be taken in isolation from the rest of the
sentence. The EC therefore concluded that it had satisfied its obligation to make a fair comparison
under the Agreement by making a comparison at the same level of trade and in respect of sales made at
as nearly as possible the same time.

132. The EC noted that the second sentence of Article 2:6 required that "due allowance shall be
made in each case, on its merits, for the differencesin conditions and terms of sale, for the differencein
taxation and for the other differences affecting price comparability”. Consequently, the situations
foreseen in that sentence clearly indicated that allowances were limited to objective differences and did
not include subjective factors such as exchange rates fluctuations. As a result, Article 2:6, second
sentence, did not require that the exchange rate be taken into account among the "other differences
affecting price comparability”. While the EC considered that the Agreement did not require the
investigating authorities to take into account exchange rate fluctuations or freezing as such, it would be
appropriate to take into account certain effects of exchange rates when fulfilling obligations under the
first sentence of Article 2:6. Thiswas more particularly the case with respect to the obligation to make a
price comparison in respect of sales made at as nearly as possible the same time.

133. The EC argued that the choice of exchange rates was relevant to the fulfilment of the obligation
laid down in the preceding sentence of Article 2:6, i.e., that "prices shall be compared... in respect of
sales made at as nearly as possible the same time." In order to fulfil that obligation, the first and best
choice was clearly the rate of exchange actually obtained by the exporter for the sale concerned. In this
case, the EC established monthly average normal values in order to take into account the particular
market situation existing in Brazil (high inflation) and thus permit a proper comparison between normal
value and export prices (This was, however, strictly a matter relating to Article 2:4 only). The EC then
compared such normal values with export prices in respect of sales made at as nearly as possible the
sametimein order to effect afair comparison under Article 2:6. To convert the proceeds of such export
sales from United States dollar to cruzado when making this comparison, the EC used actual returnsin
cruzado when possible (in this case, for Kanebo); when actual returns were not available, it used end-
of-month official exchange rates.

134. The EC further argued that the drafting history of ArticleVI of the General Agreement
appeared to confirm the view that the intention of the drafters was not to include so-called "exchange
dumping".”® Where the drafters of the General Agreement wished to deal explicitly with the effects of
(..continued)

clinker from Mexicao", ADP/82, paragraph 5.18.

*The EC referred to J. Jackson (1969), The Law of GATT, pages 404-405.
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currency devaluations and exchange rate fluctuations and their effects on the rights and obligations of
the contracting parties, they had done so by inserting such provisions in the text of the GATT (for
example, Articles1:6(a) and (b), Article V11:4(a) to (d), Article VII1:4(d) and the note ad Article VIII of
GATT). The note ad Article VI on multiple currency practices (which referred to Article VI:2) was
another example of a provision that dealt explicitly with the issue but did not cover the problem
addressed by Brazil in the present case. Moreover, the text of Article VI:1, last sub-paragraph, of the
General Agreement had not changed substantially in the 1962 and 1979 Anti-Dumping Codes.® From
the text and drafting history of the Codes commentators had concluded that: "The antidumping Code is
silent as to how an appropriate rate is to be selected, even though it can have enormous impact on the
dumping calculation. The Code imposes no requirements on signatories and offers them no guidance.
Consequently, the law relating to exchange rates in antidumping investigations is entirely a matter for
the municipal law of the Code signatories'® (emphasis added by the EC). The EC argued that the
commentator quoted here had also remarked that in the real world what he called a "proper exchange
rate” could rarely be chosen.®

135. The EC argued that if the language and drafting history did not support a particular
interpretation of Article 2:6 of the Agreement, the examination of the object and purpose of this
provision would be useful in the interpretation of the treaty. The EC noted that Article 2:6 of the
Agreement imposed an obligation upon the signatories to make a fair comparison between the export
price and the normal value. According to the terms of Article 2:6, such fairness required that the
comparison be made "at the same level of trade" and in respect of sales made "at as nearly as possible
the same time". It seemed, therefore, that the object and purpose of Article 2:6 to achieve a fair
comparison would be fulfilled if the rate of exchange actually obtained by the exporter when converting
the proceeds of a given export transaction into his national currency was used in the comparison. The
rate of exchange actually obtained, however, should be a rate obtained for sales made as nearly as
possible at the same time with the sales in the domestic market. Article 2:6 of the Agreement, on the
contrary, did not require the use of deferred or lagged exchange rates. Dumping should be based on
actual information established on the basis of objective and verifiable parameters over a representative
past period, and thus account could not be taken of speculation on future rates or on the changes
resulting from sovereign economic and monetary decisions of the authorities in the country of export.

Accepting Brazil's arguments in this regard would amount to introducing a considerable amount of
subjectivity and uncertainty into the system, going far beyond the scope of the Agreement, the
possibilities and the competence of the investigating authorities, and the interests of the signatories to
have security and predictability in international trade.

136. Therefore, the EC argued that the text, object, purpose and drafting history of Article 2:6 of the
Agreement showed that there was no obligation directing or guiding the signatories as to how an
appropriate exchange rate was to be selected for the purpose of making a fair comparison between the
export price and the domestic price. Hence, the Agreement left thisissue entirely to the domestic law of
the contracting parties. This implied that whatever criteria was used under the domestic law of the
importing country for the purpose of effecting the comparison, the only obligation that was imposed
upon that country by the GATT was to use fair criteria in a transparent and non-discriminatory manner
to al other signatories in comparable situations and not to commit manifest errors in establishing and
appreciating the facts in the process.

*The EC referred to Bellis & Van Bael (1990), Antidumping and other trade protection laws of the
EEC, page 304.

IN.D. Palmeter (1988), "Exchange Rates and Antidumping Determinations’, Journal of World
Trade, Volume 22, page 73.

*ibid., page 76.
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137.  The EC argued that in the present case, asin aimost all cases, it had used the official exchange
rate applicable at the time of sale on atransaction by transaction basis. For anormal value calculated on
ayearly basis, normally the exchange rate applied to the export price was based on a yearly average. In
this case, "in order to permit a proper comparison for export price" the EC had on its own initiative
used an exchange rate based on a monthly basis (instead of yearly basis). Conscious of its obligation to
effect a"fair" comparison, the EC had moved from an yearly to monthly basis, and had applied it in a
transparent and non-discriminatory manner to the two countries (Brazil and Turkey) found to be in a
comparable situation, i.e. both had high inflation in their domestic market.

138. The EC argued that Brazil was not correct in stating that the EC had to apply official exchange
rates in its dumping determinations. The EC had to carry out its investigation on the basis of objective
and verifiable facts. If reliable data could support the fact that a particular exchange rate was actually
used (as was the case with Kanebo), the EC would use such exchangerate in priority to a spot rate. This
was not contradictory with the opinion expressed by the EC that using other than official exchange
rates would amount to an interference in the monetary policy of countries under investigation (see
section (f) below for the arguments of the parties relating to "monetary neutrality”). What the EC used
for Kanebo was the actua return, verifiable in the books of the company. This had nothing to do with
the suggestions made by Brazil, as appraisals based on "lagging" or "indexation" could be highly
subjective and difficult to verify.

139. The EC argued that Brazil was contending that the EC should have used not the officia
exchange rate, but a rate "lagged" on the basis of a subjective reaction (the "anticipation™ by the
exporters) to a "foreseeable fact”" (the "unfreezing” of the exchange rate later on in the year). However,
the EC could not know and verify the existence and the extent of the "anticipation” effect. All it could
know and verify were actual export prices in United States dollars, actual official exchange rates, and
sometimes actual returns in cruzado (where available). Moreover, it was misleading to affirm or to
imply that the development of dumping margins throughout the investigation period reflected the
relationship between domestic inflation and "frozen/unfrozen" exchange rates, because dumping
margins found were much higher than those which one could have expected had the United States
dollar/cruzado exchange rate not been "frozen" for three months, but were instead left to fluctuate and
change in pardlel to domestic inflation. In addition, there were other decisions of the Brazilian
monetary authorities, taken during the investigation period, which could affect Brazilian exports just as
much asthe "freezing" of exchangerate: the devaluations of the external value cruzado in respect of the
United States dollar in January and in June 1989. In terms of impact on the dumping margins, these
decisions had a favourable effect for the exporters but the EC did not take them into account because it
could not do so on the basis of objective and verifiable facts. Indeed, the effect of these devaluations
was aso (like that of the "freezing" of the exchange rate) dependent on the subjective reactions of
individual exporters, and this reaction could only be taken into account when finaly reflected in
changesin actual export prices and actual returnsin domestic currency for those export sales, i.e. once it
was translated into verifiable facts.

140. The EC disagreed with Brazil's argument that Article 2.4.1 of the WTO Anti-Dumping
Agreement merely clarified the nature of the obligation under the existing agreement to effect a fair
comparison. The EC argued that the new Agreement did not clarify but put into the text of Article2.4.1
a completely new provision which, in any case, concerned fluctuations in exchange rates, not freezing
of exchange rates.

141.  The EC argued that the reference by Brazil to Article 2.4.1 of the WTO Agreement on Anti-
Dumping was of no relevance to the present case. That provison was not yet in force nor was it
applicable to the facts of the present case. Also, it did not support the theory Brazil was advancing,
since it stated that "fluctuations in exchange rates shall be ignored”. The "adjustment” required by
Article 2.4.1 of the WTO Anti-Dumping Agreement was applicable only to "sustained movements’
during the investigation period, not to "temporary exchange rate distortions' such as those claimed by
Brazil in this case. Furthermore, the reference by Brazil to Article 2.4.1 of the WTO Anti-Dumping
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Agreement was irrelevant also because that provision alowed for a period of 60 days for exporters to
adjust their prices, not the 180 days that were involved in this case (see section (b) below for more
details on this point).

142.  In response to a question by the Panel, the EC argued that it would not be coherent with the
genera practice of international law that the GATT or the Agreement be totaly isolated from the
genera body of international law and principles and the parties |eft to absolute discretion. In the present
case, the applicable principle of public international law was that of non-interference in the sovereign
authority of Statesto manage their internal affairsin all areas of their competence, including finance and
monetary issues. The EC further argued that the interpretation of GATT in the light of generally
recognized principles of international law was confirmed in the WTO Agreements, for example,
Article 3:2 of the WTO Understanding on Rules and Procedures Governing the Settlement of Disputes.

The Agreement was an international agreement like any other and, accordingly, should be subject to the
same principles, i.e. the interpretation of the Agreement should be based on the internationally
recognized principles contained in Article 31 of the Vienna Convention on the Law of the Treaties
(1969). Moreover, when the Agreement was absolutely silent (as it was in relation to the use of
exchange rates), and in the absence of other principles of international law applicable, signatories should
be subject to the control of manifest error of facts or of interpretation of the facts or of arbitrariness.

143. The EC further argued that the drafting history confirmed the conclusion that the Agreement
was slent on the issue of exchange rates. Therefore, the parties were free to apply the system they
wished, aslong as their practice did not infringe other provisions of the Agreement. This discretion left
to the contracting parties was not unknown or unusual in the system of the GATT or the Agreement or
in international trade law. The EC said that while its norma practice was to use annual average
exchange rates, in this case, it had determined the dumping margin on the basis of monthly exchange
rates in order to address the existence of high inflation. Though the Brazilian economy suffered from
high inflation, this situation was well known and was not confined to the investigation period. Hence, as
far as possible, the EC took account of it by making comparisons of sales made at as nearly as possible
the same time by establishing norma value on a monthly basis, not on the average of the whole
investigation period, aswas normally its practice.

144. The EC argued that on the basis of its arguments presented above, and because in this case
Brazil had the burden of proof which it did not fulfil, it would be concluded that the EC had respected
the single rule that may be relevant - though to a limited extent - for the selection of the exchange rate,
namely the rules that the comparison should take place at as nearly as possibly the same time. The EC
had made a fair comparison between the export price and norma value by using monthly officia
exchange rates. Thus the Panel should reject as unfounded in GATT law and practice Brazil's clams
regarding the calculation of the dumping margin and the alleged violations of Articles 2:4 and 2:6 of the
Agreement.

145.  Brazil argued that there were three clear obligations under Article 2:6: due allowance must be
considered; where necessary, due alowance must be made; and that allowance must result in a fair
comparison. Brazil argued that the rule applied by the EC investigating authorities in this case, i.e. that
the official exchange rate must always be used, was capable of conflicting with these three obligations.
While such a rule may well provide a useful starting point in the great majority of cases and may be
administratively convenient, it could not release the investigating authorities from the three obligations.

146.  Brazil argued that the EC had proceeded on the basis that there was no option but to use the
official exchange rate, and had sought to draw on an alleged principle of international law, of doubtful
relevance based on unspecified legal grounds but certainly not expressed in the Agreement. In so doing,
the EC had set asde the Agreement's most fundamental and express requirement, that of a fair
comparison. This in itself was a violation of Article 2:6. Furthermore, the EC violated Article 2:6

because, in comparing normal value and export price, it made no allowance to take into consideration
the exchange rate situation, even though such an allowance was expressy required by that Article.
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Moreover, the EC violated Article 2:6 because its failure to make due alowance for the exchange rate
Situation led to an unfair comparison between normal value and export price.

147.  Brazil argued that at no time did the EC enter into any discussion of the precise mechanism for
making alowance to take into consideration the exchange rate freeze. Brazil said that there were a
number of options for indexation that the EC could have used. For example, indexation could have been
done only for the period of the exchange rate freeze, or for the period during which the rate of inflation
and the rate of depreciation remained clearly in disequilibrium as aresult of the freeze, or for the year as
awhole; Brazil noted that inflation and depreciation moved in parallel from August 1989 onwards.
Brazil emphasized that its argument was not that the EC should have used a particular indexed exchange
rate, or any particular solution. The Agreement imposed certain very clear legal obligations, particularly
the obligations that there be a fair and proper comparison between normal value and export price, with
special regard to the special situation of developing countries.  These were clear and objective
obligations arising under the Agreement, which had been violated by the EC in this case. The EC
should have taken stepsto ensure afair and proper comparison and should have had special regard to the
Situation of Brazil as a developing country. The use of monthly average exchange rates and monthly
average normal values did not address in any way the specia situation that arose.  The problem was not
high inflation alone, but high inflation in conjunction with the frozen exchange rate. The use of monthly
data did not address this issue. Furthermore, the use of monthly data could produce distortions where,
for any reason, the data (especially domestic prices, costs of production and exchange rate) was out of
step.® In ahigh inflation environment, the EC's practice of treating a negative dumping margin as zero
tended to artificially inflate the final dumping margin calculated. This could lead to a very wide range
of resultsin the dumping margin, both negative and positive, and given the high inflation environment in
this case, the EC's failure to take into account negative dumping inevitably led to a distorted and
artificialy high dumping margin which may be prejudicial for exporters. Thus, far from removing the
key distortion from the calculation, the use of monthly data was actually capable of introducing
additional distortions.

148.  Brazil argued that the purpose of Article 2:6 was stated clearly in the opening sentence, i.e. it
was to effect a fair comparison, and the EC had failed to fulfil this object and purpose in this case.
Brazil argued that it did not follow from the aleged silence of the Agreement on a particular point that
contracting parties enjoyed unlimited freedom in the relevant area.  Hence, though the Agreement was
silent on which exchange rate should be used, this did not mean that contracting parties were free to
select any exchange rate they wished. Rather, they were bound to ensure that their selection of the
exchange rate was in conformity with the Agreement. For example, they were bound to select exchange
rates in a non-discriminatory manner and to have regard to the requirement that a proper and fair
comparison be made. Since the rule applied by the EC made no reference to any of these obligations, it
was an incomplete statement of the EC's obligations under the Agreement.

149. Brazil further argued that where the Agreement was silent on any particular point, the
contracting parties were still bound to ensure that their practice did not conflict with other provisions of
the Agreement, and particularly with the Agreement's fundamental principles. In this respect, Brazil
referred to the comments of the panel in Swedish Stel, in particular to the discussion relating to the
conclusions of that Panel. Brazil argued that the EC itself had recognized this point when it had
admitted that, in selecting an appropriate exchange rate, the GATT imposed an obligation on the
contracting parties to observe the principle of non-discrimination; similarly, the EC had acknowledged
that the GATT imposed an obligation on the investigating authorities to use "fair criterid" in effecting
the comparison, i.e. to ensure that afair comparison is made between normal value and export price. In
precisaly the same way, Brazil considered that, in selecting an appropriate exchange rate, the Agreement
imposed an obligation on the contracting parties to observe the principle that a proper and fair
comparison must be made between normal value and export price.

*Brazil provided an example of thisto the Panel.



ADP/137
Page 39

150. Brazil argued that the EC was artificially restricting the application of the words "fair
comparison”, so that they applied only to the first sentence of Article 2:6. In Brazil's view, this could
not be the correct interpretation of Article 2:6. Allowances granted under the second sentence of
Article2:6 must also ensure that a fair comparison was effected. If they did not, the relevant
determination would not be made in accordance with that Article.

151.  Brazil disagreed with the EC's contention that there was nothing in the text of Article 2:6 to
suggest that it would cover the situation that arose in this case, and that Article 2:6 was restricted to
"objective" differences affecting price comparability. The quaifying word "objective" did not appear
in that Article.  Further, Brazil recalled the EC's view that certain items (such as taxation) were
"objective’. Brazil argued that the EC had not offered any analysis that might distinguish between what
it called objective and subjective differences, but had smply introduced a distinction, not apparent from
Article 2:6 itself, which it applied to one type of difference but not to another.

152.  Brazil argued that the obligation to make a comparison between normal value and export price
a as nearly as possible at the same time was simply one particular aspect of the obligation to effect fair
comparison. Thus, even if it could be argued that comparison was made at as nearly as possible at the
same time, it did not follow that a fair comparison had been made. Brazil argued that the second
sentence of Article 2:6 required alowance to be made, for example, for differences in taxation, and
failure to make such an allowance would clearly infringe Article 2:6 because the resulting comparison
between normal value and export price would not be fair. Yet taxation was not a question of level of
trade or of the timing of the comparison. Also, an ex-factory comparison between different products, in
respect of sales made at as nearly as possible the same time, would clearly not be a fair comparison
within the meaning of Article 2:6. Similarly, an ex-factory comparison between a normal value based on
domestic prices including a sales tax and export prices not including a sales tax, in respect of sales made
a as nearly as possible the same time, would not be afair comparison within the meaning of Article 2:6.
This was why Article 2:6 expresdy provided that: "Due allowance shall be made in each case, on its
merits, for the differences in conditions and terms of sale, for the differences in taxation, and for the
other differences affecting price comparability” (emphasis added by Brazil). Thus, it followed that the
obligation to effect a fair comparison was not exhausted by the obligations to effect the comparison at
the same level of trade and at as nearly as possible the same time.

153.  Brazil argued that norma value expressed in domestic currency was not directly comparable
with an export price expressed in an export currency because the two values were expressed in different
currencies. This was a difference which clearly affected price comparability, and was "objective’
similar to the difference due to taxation.

154.  Brazil argued that the methodology which the EC claimed it adopted to deal with the fact of the
exchange rate freeze (i.e. the use of monthly exchange rates) was in fact adopted for entirely different
reasons. It seemed to be intended to dea with the distortions arising in an inflationary environment
where the domestic currency was also depreciating against the export currency. This was not the
situation in this case where the exchange rate was actually frozen. The EC's use of a monthly reference
period did not therefore in any way address the special situation in which Brazil found itself. The EC
had no regard to the fact of the exchange rate freeze and took no steps to deal with the distortions which
resulted from the freeze.

155. Brazil argued that it was not contending that whenever domestic inflation was not fully
reflected in the depreciation of the domestic currency against the export currency, an allowance should
be made. Neither did it purport to establish in the abstract the circumstances in which such an
allowance may be relevant. Rather Brazil's argument was, in the first place, that the EC should at least
have considered such an alowance and, in the second place, that this specific case involved such clear
and large distortions that some sort of allowance should have been made. The question of how the
allowance might have been calculated was a matter for the EC investigating authorities, provided that it
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resulted in afair comparison. Thiswas clearly abroad term giving rise to a degree of discretion on the
part of the EC. There may well have been several ways in which an allowance could have been made in
order to take into account the distortions which arose. Brazil had offered two methods which it
considered would have been reasonable. The point was, however, that the EC made no alowance
whatsoever, indeed did not even consider the possibility of doing so. That was a violation of
Article 2:6.

156.  Brazil did not agree that if an investigating authority were to follow its suggestions, it would be
required to guess future exchange rate movements (i.e. movements not known at the time of the
investigation). Brazil argued that the investigation period evidently pre-dated the time at which the
investigation was actually carried out, so only past exchange rate movements (which were known with
certainty) were relevant. Furthermore, with regard to the action or adjustment that should have been
made in this case, Brazil did not believe that it would have been necessary to "second guess' past
exchange rate movements. Brazil considered that the very severe nature of the distortion that arose, and
the catastrophic effect that it had on price comparahility, gave rise to an obligation on the part of the EC
to consider the various possible solutions and to use a methodology that would have taken the distortion
into account. There were a number of different options available. Brazil did not consider that these
would have involved any element of "second guessing”. On the contrary, they would have involved the
use of aternative data that was either known or could be known precisely, or which represented, in
Brazil's view, a very fair approximation of the distortion arising. These options included, for example:
using export prices to third countries as the basis for normal value; changing the investigation period so
that it did not cover the period of the exchange rate freeze; using an indexed exchange rate; using a
lagged exchange rate; or using figures deflated to the beginning of the investigation period.

157.  Brazil considered that the EC's position was not supported by the authority which the EC had
cited regarding the choice of an exchange in dumping calculations.® The author cited by the EC had
actually concluded that a system which did not have regard to variations of the order of 5 per cent and
which did not have regard to the practical problems faced by exporters was defective. He had stated
that: "A currency conversion system that ignores exchange rate movements of less than five per cent is
smply not precise enough for a dumping regime that bases affirmative determinations on price
differences of one-tenth that amount” (ibid., page 77), and that "exchange rate movements always cause
uncertainty, and it is important that any regulations adopted provide room to accommodate the
practical problems exportersface. A regulation should avoid penalizing mere "exchange rate dumping".
The decline of export prices in terms of home market currency, or the rise of home market prices in
terms of export market currency, is usually incidental to the pricing policies of exporters. These
phenomena arise from the unintended failure of exporters to respond quickly to complex market forces
beyond their control."** Brazil argued that this case involved exchange rate distortions of the order of
90 per cent, i.e. greatly in excess of 5 per cent, which were ignored by the EC. It was also apparent that
the EC made absolutely no attempt to accommodate the practical problems faced by the exporters.

158.  Brazil argued that the drafting history of Article 2.4.1 of the WTO Anti-Dumping Agreement
made clear that its interpretation of Article 2.4.1, as opposed to the interpretation put forward by the EC,
was correct. An earlier version of Article 2.4.1 read: "... the authorities should ensure that margins of
dumping do not result from movements of exchange rates during the investigation period to which the
exporter or producer could not reasonably be expected to adjust the price of the exported product. The
authorities should ignore the effects on the margins of dumping of temporary exchange rate

¥N.D. Palmeter (1988), "Exchange Rates and Anti-dumping Determinations’, Journal of World
Trade, Volume 22, page 73.

* ibid., page 80, citing W.A. Wares (1977), The Theory of Dumping and American Commercial
Policy, Lexington, Mass.
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fluctuations."*

159. Regarding burden of proof , Brazil said that it had cited specific obligations under the
Agreement that the EC had violated and had provided the factual basis to support its claims.

160. The EC argued that in accordance with its usual practice, it sought to use the actual return in
domestic currencies for export sales. It did so in the case of Kanebo (i.e. it used the actual returnsin
cruzado obtained by the company when converting the proceeds of its exports in United States dollars),
because this information was supplied by the company. For the other companies no such information
was provided, (but that was the informed choice of the companies themselves). The EC did not have an
obligation to extract their actua returns from their export sales, because Article 6:8 of the Agreement
alowed use of information available® In this case, therefore, the EC resorted to end of the month
exchange rates in order to compare it with the normal values for the other companies. The EC did soin
order to fulfil its obligation to compare prices "in respect of sales made at as nearly as possible the same
time".

161. The EC argued that it was only if information on actua returns were not provided by the
respondent, or could not be identified, that the EC had to use other data. In such a case however, given
that anti-dumping proceedings must be based on objective and verifiable information, the EC found it
more appropriate to have recourse to official exchange rates. In this case, the EC, having established
monthly average normal values in order to permit a proper comparison with export prices, resorted then
to end-of-the-month exchange rates in order to compare those normal values with export prices and to
fulfil its obligation under Article 2:6 "to effect afair comparison” through comparing prices "in respect
of salesmade at as nearly as possible the sametime".

162. The EC argued that when GATT negotiators considered that exchange rates had to be taken into
account, they had made express references in the relevant provisions of the General Agreement. In the
absence of any reference to exchange rates in the Agreement, the EC considered that it did not have to
take it into account. Any attempt to have them addressed by investigating authorities would be contrary
to the purpose of the Agreement.

163. TheEC argued that its obligations under Article 2:6 were to effect afair comparison of normal
value and export price. Such fair comparison would be ensured if the two prices were compared at the
same level of trade, and in respect of sales made at as nearly as possible the sametime. The EC argued
that the allowances provided for in the second sentence of Art. 2:6, and in particular the phrase "and for
the other differences affecting price comparability”, did not include freezing of exchange rates. Indeed,
atextua and systematic interpretation of this sentence led to the conclusion that the allowances could
be applied to the condition to compare the prices "at the same level of trade”, but normally not to the
condition to make it "at as nearly as possible the same time". Indeed, al the examples cited in the
second sentence related to the level of trade.

164. TheEC had arrived at that conclusion on the basis of an interpretation that took into account the
text, object and purpose of the Agreement as well as its drafting history. All these criteria pointed
clearly to the fact that the intention of the drafters was to exclude unknown, unpredictable, highly
volatile and subjective criteria when making allowances. Freezing of exchange rates by definition may
affect in an unverifiable, unpredictable and usually very individual manner the exports of the exporters
of a country. In addition there were a number of ways available in the financial markets for the
companies to protect themselves against such effects of monetary decisions of governments. All these

*Brazil referred to the Report of the Acting Chairman of the Informal Group on Anti-Dumping,
MTN.GNG/NG8/W/83/Add.5, 23 July 1990, page 8.

*In this context, the EC referred to Recital 9 of the Provisional Determination.
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made it almost impossible for the investigating authorities to venture into an attempt to find how a
particular exchange rate freezing affected individual exporters.

165. The EC argued that it was quite reasonable to assume that in a country faced with a situation of
hyperinflation, the exporters could not accept the risks of exchange rate volatility and converted the
payments of their exports at whatever spot rate prevailed when they were received. There was therefore
a great amount of uncertainty about the actual behaviour of the exporters when they concluded the
export contracts, the amount of information on future movements of the exchange rates when they
performed them and their attitude when they converted their payments into cruzado. The exports made
during the freeze concerned export contracts concluded at a time when the freeze was not yet in force;
for the exports made during the freeze, it was not certain whether the payments were made while the
freeze was 4till in place. If payments were made during the freeze, they were usually converted into
cruzado at whatever spot rate prevailed when they were received. The EC argued that it could be
concluded that export contracts concluded during the freeze were actualy fulfilled in later months when
the freeze was not in force, so that the exports and receipts of such exports were in principle not affected
by the freezing of the exchange rates.

166. The EC argued that al of Brazil's arguments on the determination of dumping amounted to
saying that the EC should have determined normal value in a different way. However, the real question
was whether the EC has infringed the Agreement by determining normal value and dumping the way it
did. The answer to that question was certainly in the negative, as it had been demonstrated that the EC
had respected the single rule that is relevant for the selection of the exchange rate, namely the rule that
the comparison between export price and normal value must take place at as nearly as possible the same
time. For the rest Brazil had not presented a trace of evidence that the EC had acted in a discriminatory
or arbitrary fashion or had committed manifest errors of fact or in the appreciation of the facts. The EC
argued that Brazil's interpretation was not correct because the text did not require a " perfect” but a"fair"
comparison. Inthiscase, the EC had made a"fair" comparison by acting in the way it did. Onthe basis
of the above-mentioned elements, the EC argued that its dumping determination in the present case was
made in conformity with its obligations under the Agreement and that, consequently, the allegations of
Brazil regarding Article 2:4 and 2:6 should be regjected.

167. Brazil agreed with the EC that Article 2 of the Agreement required a proper and fair, not a
perfect, comparison between normal value and export price, and argued that it was not claiming that a
"perfect” comparison should have been made. Brazil argued that it was simply claiming that a proper
and fair comparison should have been made. That had not happened in this case.

168.  Brazil then argued that there was a distinction between "devaluation exchange dumping" and
the opposite phenomenon "apparent exchange dumping”. "Devauation exchange dumping” occurred
where there was a manipulation of exchange rates in order to achieve a competitive advantage for
exports, and "apparent exchange dumping" occurred when the export price expressed in domestic
currency fell below normal value as a result of distortions in the export currency/domestic currency
exchange rate. The established view of the contracting parties was that the former issue did not fall
under the Agreement concerning anti-dumping. The GATT and other organisations (notably the IMF)
contained other mechanisms which were intended to regulate this aspect of international trade.
Accordingly, investigating authorities had no legal basis or authority for making adjustments in the
context of an anti-dumping proceeding to reflect such events. In any event, contrary to the views
expressed by the EC, there were no competitive devaluations in this case and the EC did not "give' the
benefit of any such eventsto the exporters.

169. Brazl argued that the Agreement contained a number of provisions which, in Brazil's view,
clearly indicated that it covered situations of apparent exchange dumping. Though the Agreement did
not cover devaluation exchange dumping, such dumping was not unregulated; it was subject to a
different international regulatory regime.
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170. Brazil argued that: the exchange rate freeze in the present case had the opposite effect to a
devaluation; Brazil had raised no issue on devaluation exchange dumping in this case; the exchange
rate was not manipulated by the Brazilian authorities®, but the adjustments were made in line with IMF
recommendations and fully in accordance with Brazil's obligations under the GATT; the two
"devaluations' in January and June 1989 which represented a decrease in the prevailing trend of
currency depreciation, were well below the level of inflation, and, in the context of the freeze, could not
be characterized as advantageous for exporters (see the discussion in section (b) below); and the
contracting parties took the view that devaluation exchange dumping was not covered by Article VI of
the General Agreement.*

171.  Brazil argued that this view was supported by the drafting history of the GATT and the
Agreement. This clearly showed that a proposed Article 17(6) would have introduced the concept of
"Dumping by means of Depreciation of Currency".® This concept was rejected by the contracting
parties, as shown by the minutes of the Second Session of the Preparatory Committee of the
United Nations Conference on Trade and Employment.* The Committee had concluded only that
multiple currency practices could constitute dumping by means of a partial depreciation®, but this case
did not involve any multiple currency practice issues.™ On the other hand "apparent” or "technical"
exchange dumping was the opposite phenomena, which arose not because there was a devaluation, but
because the domestic currency was temporarily overvalued. Unless investigating authorities exercised
due care in the conduct of anti-dumping investigations, this could lead to findings of dumping which
could not be justified by underlying macroeconomic considerations* In other words, as had been
illustrated in this case, there could be apparent dumping margins when, in reality, none existed. The
Agreement was clearly not intended to lead to the imposition of protective measures where margins
were calculated solely as a result of such "apparent” dumping. The very first recital of the Agreement
meade clear the contracting parties intention to ensure that "anti-dumping practices should not congtitute
an unjustifiable impediment to international trade".

172.  Brazil recalled that in the panel report on Swedish Steel®, one of the arguments put forward by

%Brazil pointed out that this was acknowledged by the EC in the specia meeting of the Anti-
dumping Committee held on 20 December 1993. (ADP/M/43, paragraph 13).

*Brazil referred to J. Jackson (1969), World Trade and the Law of the GATT, pages 404-405 in
support of this argument.

“In this context, Brazil submitted a copy of the minutes of the fifth meeting of the Technical Sub-
Committee of the Drafting Committee of the Preparatory Committee of the International Conference on
Trade and Employment.

“'Brazil submitted a copy of these minutes to the Panel.
“Brazil referred to the minutes of that meeting, page 12, note 2.

“*0On the meaning of multiple currency practices, Brazil referred to J. Gold (1988), Exchange Ratesin
International Law and Organisation, American Bar Asociation, Section on International Law and
Practice, chapter 7, "Multiple Currency Practices and Discriminatory Currency Arrangements'. For the
position in Brazil during the relevant period, Brazil referred to IMF, Exchange Arrangements and
Exchange Restrictions, Annual Report 1990, Section on Brazil.

“Brazil referred to, for example, Feinberg, (1989), "Exchange Rates and 'Unfair Trade™, The Review
of Economics and Satistics, Volume LXXI, Number 4, at 707, which stated that the exchange rate
fluctuations may lead to a situation where "the prevalence of 'unfair trade' is not exogenous with respect
to broader macroeconomic considerations'

“®op.cit., paragraph 3.50.
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Sweden was that the determination of "technical dumping" made in that case resulted from the steady
depreciation of the export currency against both the domestic currency and the currency of the third
country (Germany), exports to which were used in establishing the normal (or, in United States terms,
the "fair") value. Sweden had argued that the United States investigating authorities should have made
an alowance under Article 2:6 of the Agreement in order to account for the exchange rate movements,
which the exporters had no chance to avoid, since these movements fell within the phrase "other
difference affecting price comparability”. Sweden had aso argued that the exporters could not adjust
their prices when there were such rapid exchange rate changes, during a short period of time, given the
existence of commitments to customers that limited the ability of exporters to change prices at short
notice. Notably, the United States seemed to have agreed that an adjustment could be available in
principle, arguing only that no such claim was made during the proceeding. In the event the Panel did
not find it necessary to rule on the issue.

173.  Brazil argued that the present case did not really concern "apparent exchange dumping” in
genera terms and that the arguments being put forward by Brazil were not the same as the arguments
put forward by, for example, Sweden in Swedish Steel. The Swedish Stedl case involved one currency
(the United States dollar) steadily depreciating against another (the Swedish Krona and German Mark).
The present case involved a very special case of "apparent exchange dumping”, where one exchange
rate was frozen during the investigation period. Brazil considered that this case may be distinguished
from the situation prevailing, for example, in Swedish Steel, in the light of the very large distortion in
the calculation that resulted. In these circumstances, Brazil did not consider that any reasonable
interpretation of Articles 2:4 and 2:6 (especialy in conjunction with Article 13) could possibly lead to
the conclusion that a proper and fair comparison, which had specia regard for Brazil's status as a
developing country, could result from the use of the frozen exchange rate.

174.  Inthelight of the above, Brazil considered that in zeroing negatively dumped transactionsin the
circumstances of this case, the EC violated Articles 2:6 and 13 of the Agreement, in that it did not
ensure afair comparison, did not make due alowance for differences affecting price comparability, and
did not have specia regard for the specia situation in which Brazil, as a developing country, found itself
(more details on the arguments relating to "zeroing" are provided in section (d).

175. The EC argued that it did not see any plausible or credible difference between "devauation
exchange dumping" and "apparent exchange dumping”, especialy as regards their effects upon trade
and the possibility of dumping. A devaluation gave competitive advantage to the exporting country.

However, governments of all countries frequently did not openly and formally devalue their currency,
but let it dide in the financial markets. This could aso have effects on trade similar to a freezing of
exchange rates or a system of applying periodica adjustmentsin the exchange rate. From the economic
and legd point of view, therefore, it did not make any sense to distinguish between "devaluation
exchange dumping" (because devaluation may be brought about aso by informal diding of the currency
guided by the government) and "apparent exchange dumping”. If the GATT and the Agreement did not
cover thefirst case, as admitted by Brazil, it did not make any sense to cover the second one. In case of
formal devaluation or informal diding of a currency administered by the government of a party, the
effects upon trade were much easier to identify and calculate. For example, in case of a 10 per cent
devaluation, this may broadly increase by an equivalent percentage the export returns, in rea terms, of
that country. For the purposes of identifying dumping, therefore, "devaluation exchange dumping”
could have been easier to control under the Agreement than what Brazil caled "apparent exchange
dumping", because in the latter case there was a lot of uncertainty and unpredictability about the effects
of freezing, the period that needed to be allowed to lapse before one could say that the effects of the
freezing had disappeared and aso the technical possibilities which exist in the financial markets for
exporters to hedge against such effects. Still, Brazil admitted that the contracting parties in 1947
intended to exclude the "devaluation" dumping from the GATT, but in its view the "apparent exchange
dumping" could be covered by the Agreement. Brazil was making this allegation despite the fact that
"apparent” dumping presented much more complex and unpredictable economic issues. Accepting
Brazil's arguments on this artificial distinction, therefore, was likely to lead to arbitrary and
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unpredictable results.

176.  Regarding the Swedish Stedl panel report, the EC argued that Brazil had explicitly admitted that
the report did not concern the same factual situation as the one Brazil was claiming to exist in the
present case; the legd issues in the two sSituations were different; and, the pand did not find it
necessary to rule on theissue. The EC argued that that report was the only citation by Brazil to support
its arguments regarding the distinction between "devaluation exchange dumping" and "apparent
exchange dumping".

177.  The EC further argued that the theoretical and unredlistic nature of Brazil's claims was further
compounded by its multiple references to complex economic studies, culminating in statements like
"unless investigating authorities exercise due care in the conduct of antidumping investigations this may
lead to findings of dumping which are not justified by underlying macro-economic considerations’.
However, Brazil had made no effort to define what this standard of "due care" or what the "underlying
macroeconomic considerations' would be, before dumping may be found to exist.

178.  Brazil argued that the Brazilian exports of cotton yarn to the EC radically declined following
the imposition of measures by the EC. The EC's denia of the effect described by Brazil (and the
distinction between the two types of exchange dumping) was difficult to understand, given that it was
widely recognised to exist, as set out in the various documents submitted by Brazil to the Panel. The EC
was addressing only one side of the equation, namely, depreciation. However, the critical point was one
of timing, and the relationship between inflation in the domestic market and exchange depreciation. In
this case, the exporters were caught just at the point (January 1989) where the actions of the Brazilian
government introduced a distortion of the order of 40 per cent into the calculation. That distortion
remained until the exchange rate was unfrozen and the exporters became free to adjust their United
States dollar export prices. Thiswas the problem that the EC should have addressed, but did not do so.

(b Arguments relating to the factual aspects of this case

179. Brazil argued that the distortions in this case occurred as a result of measures taken by the
Brazilian government, publicly expressed to be temporary. The exporters could be absolutely certain
that the cruzado would again begin to depreciate within a short period of time. Thus, the fact that the
exchange rate freeze was in place for 90 days did not detract from its evidently temporary nature. The
temporary exchange rate freeze in the first three months of 1989 should have been taken into account by
the EC and adjustments to the exchange rates should have been made to determine the dumping margin.
Thiswas not done by the EC, which operated on the principle that it had to use only "officia" exchange
rates. Therefore, the EC had violated Articles 2:4 and 2:6 of the Agreement.

180. Brazil said that its understanding was that the United States dollar price of Brazil's exports were
generaly fixed during the period of the exchange rate freeze as a consequence of contracts entered into
prior to that period.”® The terms and provisions set out in these contracts included an agreed United
States dollar amount. Brazil informed that Panel that its understanding was that the exporters did not
use forward markets. Brazil argued that contractua obligations concluded before the exchange rate
freeze explained why during the first quarter of 1989, the Brazilian exporters were obliged to continue
to export, despite the extremely unfavourable terms of trade. In April 1989, the volume of exports by
the three companies verified fell very considerably.

181.  The EC noted that the cruzado depreciated by 14.1 per cent in United States dollar terms on 16
January 1989. The EC argued that this depreciation was excessive in respect of what could be justified
by the inflation rate at that time, and this devaluation arguably obtained a considerable benefit in the

“*The information which Brazil had been able to obtain concerning such contracts was submitted to
the Panel.
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Brazilian export trade. Despite that benefit, the Brazilian exporters were found to be dumping in
January 1989. It appeared aso that for the period of the freeze, the dumping margins found by the EC
by far exceeded the inflation rates in Brazil during that same period. Following small adjustments in
the exchange rate, the Brazilian currency was again devalued by 10.7 per cent in United States dollar
terms on 30 June 1989. This devaluation also seemed to be excessive in relation to domestic inflation
and, not surprisingly, the dumping margins found by the EC fell. But in the calculation of the dumping
margin, the EC again gave the benefit of this devaluation to Brazilian exporters. The EC argued that
circumstances in this case could thus be considered from a perspective different from that provided by
Brazil, namely that dumping was occurring in the normal course of events and that dumping only fell
when devaluations (excessive in relation to inflation) were made in January and June 1989. Hence, the
EC argued that if Brazil's clam was that the freezing of the exchange rate was abnormal, it may
reasonably be argued by the EC that the devaluations may also be considered to be abnormal. The facts
provided at least as much support to the EC's claims as they did to those of Brazil.

182. The EC argued that the commercia banks in Brazil throughout 1988 and 1989 were permitted
to provide forward exchange facilities to exporters, usually for aperiod of up to 180 days. The Brazilian
exporters had the possibility of benefiting from these and a number of other facilities during the period
of the exchange rate freeze. Since 1986, exporters were authorized to open foreign exchange accounts
in United States dollars at the Central Bank of Brazil. In addition, foreign exchange contracts covering
transactions could be closed either prior to the shipment of goods or within 10 working days of
shipment. The foreign exchange proceeds from all exports were sold at freely negotiated rates within
the limits of the official market established by the Central Bank. Export proceeds had to be surrendered,
however, to the Central Bank within 180 days of shipment.

183. The EC argued that, as admitted by Brazil, it was quite possible that exports made during the
first quarter of 1989 were made on the basis of contractual obligations entered into during the final part
of 1988 (i.e. before the freezing was in place). The EC noted that Brazil had argued that payments for
the great majority of transactions were likely in fact to have been made in months following the issue of
invoices, and that exporters may have set their export prices with credit terms that anticipated
depreciation of the cruzado. But subsequently, Brazil had said that its understanding was that the
exporters did not use forward exchange markets. However, in a letter of 14 February 1992, the legal
representative had indicated to the EC that such forward exchange contracts were used by his client.*’

In view of these statements, the EC argued that if the Brazilian government and its exporters could not
make up their minds on whether such hedging possihilities were actually used, it would not be possible
for the EC to do so regarding highly subjective and unpredictable behaviour on the part of the exporters.

184.  Inresponse to a question by the Panel on whether the EC would have used the rate of exchange
in a forex contract if it were available, the EC argued that if the data on the actual rate used for the
transaction in question were available, then actual returns in domestic currency would aso be available
for the export sales considered, and the EC could use that for the purpose of the comparison with normal
value (asit did in this case for Kanebo). However, if data on actual returns were not available or not
reliable, it would not be possible to know the effect of the use of exchange rate facilities.

185. The EC addressed Brazil's argument that the freezing of the exchange rate lasted 90 days in
1989, and this should be considered to be temporary. The EC argued that 90 days could not be taken to
be a temporary fluctuation. Moreover, as admitted by Brazil itself, the abolition of the freeze did not
take place al a once in April 1989, but the exchange rate was apparently alowed gradualy to
depreciate over a period up to June 1989. Moreover, on 30 June 1989, Brazil again devalued the
cruzado by 10.7 percent in United States dollar terms. Therefore, there was considerable uncertainty
regarding the level and effects of the Brazilian authorities intervention for a period ranging from
January to June 1989, i.e. about 180 days, which could not be considered to be temporary by any

“"The EC noted that a copy of this letter had been provided by Brazil to the Panel.
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standard.

186.  Brazil argued that the Brazilian currency had been depreciating since January 1988 against the
United States dollar at more than 15 per cent each month (more than 30 per cent in December 1989).
On 16 January 1989, the cruzado was devalued by 14.1 per cent, and in January 1989 as a whole there
was a depreciation of 30.67 per cent compared to the rate prevailing in December 1988. However, it
was incorrect to view the events of January 1989 as a devaluation because domestic inflation during
January 1989 was 70.28 per cent (i.e. 2.27 per cent per day). Therefore, although the domestic currency
partially depreciated to reflect domestic inflation, it was clearly overvalued in January 1989 as a whole.
Thus, it was wrong to portray the change in exchange rate in January 1989 as some kind of government
sponsored devaluation designed to increase competitiveness on export markets. Indeed a devaluation
produced no competitive advantage in export markets if the proceeds of export sales were not freely
convertible into the domestic currency. In this case, the exporters were obliged to abide by the frozen
exchange rate and far from favouring exporters, the measures taken by the Brazilian Government were
very unfavourable to exporters. Brazil argued that a fair estimate of the extent of the overvaluation in
January 1989 could be the difference between the estimates of inflation and devaluation given above,
i.e. 39.61 per cent. Alternatively, an exchange rate for January 1989 could be derived by indexing the
December 1988 exchange rate to domestic inflation. Moreover, as indicated earlier, the contracting
parties had agreed that there was no place in the context of anti-dumping investigations for any kind of
adjustment in responseto IMF and GATT compatible devaluations. The EC did not therefore "give" any
"benefit" to the exporters by not seeking to make such an adjustment. Also, the EC had in any event
alleged that it was not empowered to make any such adjustment under the Agreement.

187.  Brazil argued that it was not correct that the exporters were free to hold foreign currency abroad
or to chose the time of conversion. In fact, the time during which they could hold foreign currency was
limited. Under regulations applicable in Brazil at the time, the exporters were obliged to convert the
proceeds of their export transactions into cruzado at the frozen rate of exchange within a specified
period (usualy 20 days).

188. Brazil argued that at the time of the freeze (immediately before which the currency was rapidly
depreciating, as it had been doing for some time) the forward exchange markets were not well
developed. This was because the nature of a forward exchange market involved the matching of the
requirements of both buyers and sellers of foreign exchange. Where a currency was moving rapidly in a
single direction the normal functioning of such markets could be seriously disrupted. In such
circumstances the conclusion of a forward exchange contract may depend on the presence of
speculators, of whom there were very few in such volatile conditions. Furthermore, access to the market
was difficult and expensive and required a degree of resources and technical knowledge not readily
available in small companies located in developing countries. Brazil therefore considered that the EC's
view that the exporters should have used such markets was not reasonable, especially in the light of the
requirement imposed by Article 13 that the EC should have had special regard to the situation of Brazil
as adeveloping country. In any event, it appeared that the EC would not have accepted the use of such
exchange rates even if they had been available. Brazil argued that on 14 February 1992 (well before the
imposition of definitive measures by the EC) the legal representative of ABIT wrote to the EC explicitly
requesting that forward exchange rates could be used. However, that request was not accepted by the
EC. It appeared therefore, that whether or not such rates were available, the EC would not have accepted
their use. Hence, the arguments of the EC on this point should be rejected.

189. Regarding the importance attached by the EC to the fact that dumping margins were found in
January 1989, and to the fact that for the period of the freeze the dumping margins calculated exceeded
the rate of domestic inflation, Brazil argued that it was not surprising that dumping margins were found
in January 1989: the currency depreciated by only 30.67 per cent by comparison with December 1988,
whilst inflation rose by 70.28 per cent. Brazil argued that following the apparent reasoning of the EC,
that might lead to an expectation of a dumping margin of 39.61 per cent, but in fact the dumping
margins found were all well below this figure (Nisshinbo 32.04 per cent, Renda 6.43 per cent, Kanebo
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12.11 per cent). Furthermore, Brazil did not agree that the dumping margins found during the period of
the freeze were generaly well in excess of what might be expected given the development of inflation.
Brazil referred to the data that it had provided to the Panel (see section (d) below) to argue that the facts
showed clearly that the dumping margins found were consistently less than what might have been
expected given the divergence between the cumulative rate of inflation and the frozen exchange rate.

190. Brazil argued that the data submitted by it to the Panel fully illustrated the way in which the
FIBGE exchange rates developed during the relevant period, and their relation with the dumping
margins calculated by the EC (arguments relating to this aspect are presented in more detail in section
(d)). For al three Brazilian companies verified, it was clear that from January through May 1989, the
dumping margin steadily increased as the gap between the inflated normal values and the frozen
exchange rate widened. Only when the exchange rate finally stabilised (around June or August) was the
situation normalised, and there was a sudden decrease in dumping margins. There was absence of
dumping margins in June and they were very low at the end of the year. Brazil argued that the margins
calculated for Nisshinbo and Kanebo in November and December 1989 resulted from the (incorrect) use
of costs of production as the basis for normal value, a methodology notorious for producing high
margins. Therefore, the EC was not correct that the facts provided at least as much support to the EC's
clams asthey did to those of Brazil.

191. TheEC argued that areview of the development in 1989 of the average monthly exchange rates
of the Brazilian cruzado against the United States dollar with the development of the Brazilian
wholesale price index showed that, contrary to the allegation by Brazil about a special situation
prevailing between January and April 1989, the differential between inflation and devauation for this
period never exceeded 3.32 per cent. Compared to the average deviation for the rest of this year (1989)
of 3.34 per cent, this deviation seemed absolutely normal. It could be concluded from this that the
monthly variation of the dumping margins could certainly not be caused by a distortion of the exchange
rates and the rate of inflation.

192.  Therefore, the EC argued that if an investigating authority had recourse to "lagged” or indexed
exchange rates, it would be disregarding the behaviour of the exporters and applying a presumption that
freezing of exchange rates must have created dumping margins which could not be attributed to the
operators. In any event, before attempting to correct the difference between the development of the
exchange rates and the domestic inflation, one had to identify whether any such difference existed. If
not, the freedom of the exporters to react to the market situation, which was an important factor in
identifying dumping, would be systematically ignored.

193.  Regarding Brazil's argument that there was a sudden reduction in the dumping margin in June
1989, complete absence of a dumping margin in July 1989, and that margins were very low at the end of
the year, the EC argued that one explanation of such an aleged drop in the dumping margin could aso
result from the fact that the export prices during the third and fourth trimester of 1989 increased by 14
per cent and 16 per cent on average (first trimester = 100). However, Brazil did not even consider this
possible explanation.

194.  Brazil argued that the overvalued domestic currency produced an upward pressure on export
prices expressed in United States dollars. This did appear to have led to some increases in the
United States dollar export price during the investigation period (although Brazil had not been able to
confirm this point). The EC, however, offered no clear analysis on this question, nor did the
Determinations imposing the measures contain any reasoning on this issue. The figures mentioned by
the EC were not supported with any explanation. It was not clear what kind of average had been
calculated, and in which currency or at what level of trade had the calculations been made. Nor was it
clear for which company (or companies) and for what product categories the figures corresponded to.

All of these factors resulted in material differencesin the relevant prices. If they had not been taken into
account by the EC (as seemed to be the case), the figures cited were meaningless and should be rejected.
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195. Brazil argued that in any event, to the extent that there may have been increases in the
United States dollar export prices, this was entirely consistent with the arguments presented by Brazil,
and indeed supported them. The distortion introduced in January 1989 could only be removed in the
long term by a combination of the releasing of the frozen exchange rate and some readjustment of export
prices by the Brazilian exporters. Indeed, practice in the jurisdictions of other contracting parties was to
look for positive efforts by exporters to adjust their prices in the medium to long term as one of the
criteriafor deciding whether or not to grant an allowance to take into account exchange rate movements.
To the extent that such an adjustment could be identified in this case, it further supported the argument
that an allowance should have been granted by the EC.

196. Brazil argued that the devauation of June 1989 must be seen in the context of the freeze
imposed during 1989. During the 6 months to December 1988, the currency depreciated by 216.59 per
cent, whilst during the first 6 months of 1989, as a result of the controls imposed, it depreciated by only
51.9 per cent. It was self evident that once controls on the currency were lifted, inflationary pressure
would once again cause it to depreciate. The important distinction was between releasing the brake on
depreciation on the one hand, and accelerating depreciation on the other. In any event, inflation in June
1989 was 24.83 per cent. In this context, a devaluation of 10.7 per cent on 30 June 1989 was clearly not
"excessive'. Hence it was not correct to portray the June 1989 change as a devaluation designed to
increase competitiveness on export markets. Furthermore, in any event, because of its rule that officia
exchange rates were to be used in the investigation, the EC was not at liberty to make any adjustment in
relation to the circumstances described.

197. The EC noted Brazil's statement that its currency depreciated by 216.59 per cent during the six
months to December 1988, whilst during the first six months of 1989 it depreciated by only 51.9 per
cent. The EC said that from this data, one could argue that such an enormous amount of depreciation
had given its exporters in any case such a competitive benefit to practice dumping that the freezing of
the exchange rates, for the three months of 1989, was in any way unable to take it away. This also
highlighted the fictitious distinction operated by Brazil between "devaluation exchange dumping” and
"apparent exchange dumping” (arguments relating to these two concepts are given in section (a)).

(© Arguments relating to lack of conformity with practice in major anti-dumping jurisdictions

198.  Brazil argued that the principles of the Agreement mentioned above were fully supported by the
existing practices of the main anti-dumping jurisdictions, e.g. the United States, Australia, Canada and
the EC. Sincethe early 1970's, the United States had recognized the importance of assessing the impact
of exchange rate fluctuations in anti-dumping investigations, i.e., when the assessment revealed that
exchange dumping had occurred, duties were not imposed.”® Austraia considered the impact of
exchange rates not only during the determination of the dumping margin, but also during the material
injury determination. In this respect, short term dumping resulting from temporary exchange rate
fluctuations was considered too insubstantial to cause material injury. The effects of exchange dumping
were considered no stronger than the effects of other variable factors with which industries were
accustomed to dealing in the normal course of a constantly changing business environment.*

199. Brazil argued that the Canadian provisions relating to exchange rate conversions were less
developed. The general rule was that conversion should be carried out on the date of sale. However, the
Canadian authorities recognized that special considerations applied in the case of "unstable economies’,
"rapidly devauating currency" and "fluctuating currency exchange rates'. The Canadian authorities did

“®Inthis context, Brazil referred to the United States regulation 19 C.F.R S353.56, and to the case law
as provided by Melamine Chemicalsv. U.S.

“In this regard, Brazil referred to the Customs Act S269TAH(1) and to the case law provided by the
case Powerlift (Nissan) Pty Ltd v. Minister for Small Business, Construction and Customs
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not share the view, taken in this case by the EC, that such factors should simply be ignored. Brazil
further argued that even the EC's position in this case was contrary to its own well-established practice.

200. Inview of the preceding considerations, Brazil argued that the determination of dumping by the
EC in this case violated its obligations under the Agreement because the EC ignored the exchange rate
fluctuationsin this case.

201. The EC argued that since the Agreement left the issue of exchange rates used in determination
of dumping entirely to the domestic law of the Parties to the Agreement, citing the practice on thisissue
of other major Agreement jurisdictions was of no relevance in deciding whether the method used by the
EC in this case respected the requirements of Article 2:6 of the Agreement. Whatever criteria the
domestic law of the importing country was using for the purpose of effecting the comparison, the only
obligation imposed upon that country by the GATT was to use fair criteria in a transparent and non-
discriminatory manner to all other signatory countries in comparable situations and not to commit
manifest or arbitrary errors in establishing and appreciating the facts in the process. Both the GATT
and the Agreement contained no specific provision on this issue and left it entirely to the domestic law
of the signatories. Moreover, none of the examples cited by Brazil supported Brazil's claims. The cases
cited only called for "flexibility" and for a case-by-case approach. But none of them required the use of
unofficial "lagged" exchange rates for a period of 180 days. Also, Brazil's statement that the EC simply
ignored exchange rate fluctuations was not correct because the recourse to monthly exchange rates in
circumstances justifying such recourse was expressy designed to take those circumstances into account.

202.  Inresponseto a question by the Panel, the EC argued that Brazil did not claim that the practice
of the parties referred to by Brazil constituted subsequent practice within the meaning of Article 31.3(b)
of the Vienna Convention on the Law of Treaties. Rather, Brazil had simply stated that the principles
stated by it in the submission were "fully supported by the existing practices of the main anti-dumping
jurisdictions.” Thus, it was clear that Brazil was giving examples of practices of the parties and did not
claim that there had been any subsequent practice resulting in a particular interpretation or modification
of the Agreement. In addition, the EC had used the same practice asin the present case severa timesin
the past against Brazil without it ever complaining about the method of comparison used.

203. The EC argued that even if one were to admit that Brazil claimed that there was a subsequent
practice, the conditions for having such a practice accepted here were not met. Article 31 of the Vienna
Convention provided that in the interpretation of treaties, there shall be taken into account, together with
the context "any subsequent practice in the application of the treaty which establishes the agreement of
the parties regarding its interpretation”. Article 31.3(b) hence required that the practice be one
developed in the application of the treaty (practice of non-parties was not relevant) but also that the
practice be an agreed practice. Furthermore, it must be agreed by all the parties to the treaty. Thiswas
confirmed by authors who considered that a practice must be concordant, common and consistent and
could not in general "be established by one isolated fact or act or even by several individua
applications’.™ In the present case, Brazil had mentioned only four Parties to the Agreement, which
were far from being smilar nor did they reach a sufficient degree of consistency. In any event, the EC
did not subscribe to the practices followed by the other Parties referred to by Brazil. Also, the principle
of subsequent practice in the sense of Article 31 of the Vienna Convention had been raised severa times
in the past in dispute settlement proceedings under the General Agreement, including by the EC, but it
had never been accepted by the Panels.>* For all these reasons, the practice of those countries was of no
relevance to the interpretation of the Agreement.

gy |an Sinclair (1984), The Vienna Convention on the Law of Treaties, Second Edition, page 137,
emphasis added by the EC.

*'The EC referred to panel reports on "Japanese measures on imports of leather”, BISD 315/94
(panel report adopted on 16 May 1984), and "EEC - Member States import regimes for bananas’,
DS32/R.
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204.  Brazil disagreed with the EC's argument that the practice of the contracting parties was of no
relevance to this case . Brazil argued that, for example, the EC's own Regulations on anti-dumping
explicitly stated that: "Whereas, in applying these rules it is essential, in order to maintain the balance
of rights and obligations which these Agreements sought to establish, that the Community take account
of their interpretation by the Community's major trading partners, as reflected in legidation or
established practice" (emphasis added by Brazil). This balance was absent from the EC's
determinations in this case. Brazil then referred to the following text of the United States Federa
Appellate Court in Melamine versus United States case: "The purpose of thisregulation is clear. Anti-
dumping investigations are meant to determine whether prices of merchandise sold in the United Sates
are at lessthan "fair value'. When exchange rates are fluctuating substantially, a given dollar price of
a product in the United Sates could change technically from fair to "unfair" literally from day to day,
even if the foreign price of the product denominated in the foreign currency, also remained constant.
This result is not called for by the language or purpose of the Act. It would be unrealistic to expect
business to change prices instantaneoudly to take account of fluctuating exchange rates. So too, weekly
price changes could create substantial confusion and inconvenience for the customers of that business.
The regulation, then, allows a reasonable period in which the business may take sustained exchange
rate fluctuations into account. The regulation further instructs that temporary fluctuations should not
be the sole basis for determination of less than fair value sales. Businesses are to be given time to
assess whether one currency has truly appreciated against another before changing their pricing
practices ... The purpose of the anti-dumping law, as its name implies, is to discourage the practice of
selling in the United Sates at LTFV* by the imposition of appropriately increased duties. That purpose
would be ill-served by application of a mechanical formula to find LTFV, and thus a violation of the
anti-dumping laws, where none existed. A finding of the LTFV sales based on a margin resulting solely
from a factor beyond the control of the exporter would be unreal, unreasonable, and unfair." (emphasis
added by Brazil)

205.  Brazil further argued that while the discussion of indexed and lagged exchange rates and of the
practice in other major anti-dumping jurisdictions were not essential for the above finding to be made,
they were clearly useful in that they demonstrated that perfectly reasonable methods were available by
which the EC could have taken the relevant distortion out of the calculation, and ensured that a proper
and fair comparison was made. Brazil argued that though the interpretations given by other contracting
parties did not represent binding legal precedent, neither did the reports of previous panels (especialy if
not yet adopted by the contracting parties), to which the EC had made several references in its
submission. However, Brazil considered that it was acceptable, even desirable, to have regard to the
practices of such authorities in assessing the reasonableness of a particular interpretation of the
Agreement.

206.  Brazil then argued that on the basis of the arguments advanced by the EC, the EC apparently
considered the practice of the United States on exchange rates in the context of anti-dumping
proceedings to be in contravention of this principle.

207. The EC argued that it had not stated or considered that the practice of the United States on
exchange rates infringed the Agreement on the point of a consideration of exchange rate. The argument
of the EC was a different one, namely that the Agreement was silent on the issue of exchange rates.

Therefore, each Member was free to apply its own practice on thisissue. The EC aso disagreed with
Brazil's alegation that the practice of the EC in this case was not in conformity with the EC's own
legidation and established practice. The EC argued that there was nothing in the practice of the EC
which was contrary to its legislation. Moreover, the practice was in conformity with its legislation as
interpreted by its highest Court (the European Court of Justice; hereinafter "ECJ") as: "Inthat regard it
should be pointed out that the purpose of defining a dumping margin is to correct the effect which

%" essthan fair value".
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imports of products from non-members countries at dumped prices actually had on the corresponding
Community industry. That effect can only be assessed in the light of the official exchange rate on the
basis of which international trade transactions are taking place."*® Following this practice, the EC
applied in this case, asin other cases, the official exchange rate on the basis of which international trade
transactions are taking place.

208. The EC argued that the investigating authority had to base its determinations on objective and
verifiable facts. Officia exchange rates were, within the framework of an anti-dumping procedure,
objective and reliable facts. This was the reason for which the ECJ ruled that the effect on imports of
products from non-member countries at dumped prices could "only be assessed in the light of the official
exchange rates on the basis of which international transactions take place”.* Allowing investigating
authorities to use any form of exchange rates, such as consumer purchasing-power parities as it was
argued in the case before the ECJ, would open the door to subjective judgement and risks of
discrimination. Consequently, the investigating authorities were under an obligation to use officia
exchange rates if recourse to exchange rates had to be made. This did not mean, however, that, if the
respondent could provide reliable data on the actua returns on its sales to third countries, the
investigating authorities would be precluded from using such returns. The obligation imposed by the
ECJ applied where the investigating authority had to resort to exchange rates.

209. Brazil argued that the EC chose to use different methodologies in the two cases, which
contradicted the EC's argument that it was constrained by the "principle of monetary neutrality” to use
the exchange rate that it did. In redlity, there appeared to be a degree of flexibility in the general
practice of the EC - aflexibility which was clearly lacking in this case.

(d Argumentsrelating to the alternative estimates presented by Brazil

Introduction

210.  Brazil submitted to the Panel alternative estimates regarding dumping margins that had been
calculated by the EC in this case. The data submitted by Brazil were (1) a chronologica re-ordering of
the estimates made by the EC in this case; (2) estimates of the dumping margins with exchange rates
indexed to the inflation rate; and (3) estimates of dumping margins with lagged exchange rates, i.e.
exchange rates with alag of two months. Brazil argued that these estimates showed clearly that if the
EC had made the required adjustments, Brazilian exports would have been determined to have de
minimis dumping margins.

211.  Brazil argued that in a high inflation environment, distortions could occur if an average annua
normal value was compared with export prices converted using spot exchange rates. Transactions at the
beginning of the year would tend to generate very high dumping margins and those at the end of the year
would tend to generate very high negative dumping margins. Though the EC purported to reduce the
risk of such distortions by calculating monthly average norma values and using monthly average
exchange rates, they were not entirely diminated. As a result, from one month to the next, it was
common to find large variations in dumping margins in a high inflation environment. In these
circumstances the EC's practice of treating a negative dumping margin as zero tended to artificially
inflate the final dumping margin calculated, and thus had a particularly prejudicia effect. Inview of the
special situation of exchange rate freeze and high inflation in this case, had the EC not relied on its
methodology of treating negative dumping as zero, then the dumping margins would have been even
lower than those shown by the estimates provided by Brazil to the Panel.

*3Case 255/84. Nachi Fujikoshi, (1987) ECR, page 1986, paragraph 53.

>ibid., page 1986, paragraph 53.
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212.  The EC argued that if the Panel were to assess the estimates presented by Brazil then it would
be conducting a de novo review. This would exceed the mandate of the Panel. Also, the EC said that
the criteria for judging the EC's action was whether it had met the requirements of the Agreement, and
not whether a "better" calculation method could have been used. The EC argued that it had met all the
requirements of the Agreement in this case. Moreover, the EC presented the Panel with its own
estimates of dumping margins which it had calculated using indexed exchange rates, and argued on the
basis of those estimates that the results would not have changed if the EC had used the methodology
suggested by Brazil, and in some instances the margin of dumping would have been even higher than
those calculated by the EC inits investigation.

213. The EC argued that Brazil was introducing a new concept of "negative dumping” that did not
exist under the Agreement. Under the Agreement, there was either dumping or no dumping. The EC
also argued that the dumping margins calculated on the basis of its methodology provided a fair
estimate of the incidence of dumping and showed the propensity of the exporter to dump.

214.  The arguments below are presented in two sub-sections, the first of which relates to the
estimates presented by Brazil and the second relates to the arguments regarding negative dumping.

) Estimates of dumping margins presented by Brazil

215.  Brazil argued that when converting an export price into a domestic currency for the purposes of
comparison with anormal value expressed in domestic currency, an important question was the relevant
date that should be used for determining the exchange rate to be applied. Generally accepted practice
was that the exchange rate prevailing on the date on which the materia terms of the sale were agreed
should be used. That was usually the date of invoice or of shipment, rather than payment. The accrued
amount was posted in the exporter's sales account on the date on which the sale was agreed, using the
then prevailing exchange rate. Gain or loss resulting from exchange rate movements between accrual
and payment was posted in an exchange rate gain/loss account. By way of exception, where the
exporter had concluded a forward exchange contract directly related to the export transaction, the
exchange rate of that contract could be used. Brazil argued that this approach would relate primarily to
low inflation environments. In a high inflation environment it was often logical for exporters to set
export prices at a level which anticipated depreciation of the domestic currency. This effect was
particularly acute where exchange rates had been temporarily frozen (asin this case): the exporter had a
reasonable expectation that by the time he would be paid (for example, in two months time) the
exchange rate would have returned to its normal level. In such a case it would be reasonable to use the
exchangerate prevailing at alater date than the date of sale, i.e. to use alagged exchange rate.

216. Brazil said that the data supplied by the EC in its disclosure letter was not arranged
chronologicaly. Brazil provided the Pandl with a chronological ordering of this data, in a manner that
the monthly sub-totals were also shown. Brazil argued that the data confirmed that the temporary
exchange rate freeze generated artificially high dumping margins, i.e. there was exchange dumping in
thiscase. The dumping marginsin thefirst part of the year were high and they were low or de minimis
in the second part of the year. Brazil argued that, given the high inflation environment in this case, the
EC's failure to take into account negative dumping inevitably led to a distorted and artificially high
dumping marginsin this case.

217.  Brazil presented to the Panel recalculated margins that would have resulted from the use of an
exchange rate indexed to domestic inflation and an exchange rate prevailing two months after the
shipment to argue that if the EC had made such adjustments, the dumping margins would have been de
minimis. Brazil submitted to the Panel the following estimates of average dumping margins (in per
cent) for Nisshinbo, Renda, Kanebo, and other cooperating exporters. those calculated by the EC
(12.08, 6.99, 15.84 and 12.89 respectively); those calculated by Brazil on the basis of indexed exchange
rates (0.97, 0.85, 2.45 and 1.68 respectively); and those calculated by Brazil on the basis of lagged
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exchange rates (0.97, 0.76, 0.3 and 0.59 respectively).”® Brazil argued that the margins would be even
lower if the (incorrect) use of cost of production as the basis of establishing norma value in October,
November and December 1989 for Nisshinbo and Kanebo was replaced by domestic sales of these
companies as the basis for normal values. Brazil recalled that certain countries had been eliminated
from the proceedings by the EC on the grounds of de minimis dumping margins, namely, India
(dumping margins ranging from 0.1 to 9.5 per cent and weighted average of 1.8 per cent), Thailand 0.1
to 7.9 per cent), and Egypt (0 to 0.4 per cent and weighted average of 0.1 per cent). Brazil argued that in
view of the treatment of the other countries which were eliminated from the proceedings, the correctly
calculated dumping margins for Brazil would have smilarly led to a termination of the case for the
Brazilian exporters without the adoption of the measures.

218. The EC first recalled its procedura objection to the calculations provided by Brazil to the
Panel, and considered that the issue of aleged use of erroneous statistics was a typica example of a
request by a party to have the investigation reviewed de novo by the Panel. The EC then argued that
calculation methods used by Brazil were nowhere provided for in the Agreement and were not used by
the EC in this case. A caculation method based on indexed or lagged exchange rates was bound to
provide a biased and unacceptable comparison of the normal value with the export price and was
contrary to the provisions of the Agreement. Therefore, the EC suggested to the Panel to dismiss as
totally irrelevant the allegations of Brazil resulting from such an aternative cal cul ation method.

219. Regarding the chronologically arranged data, the EC argued that it only showed that the
dumping margins were higher when the exchange rate was held high by the freeze. This merely
reflected the factual situation, and Brazil had not explained why this violated the Agreement. The EC
also observed that during the period of the freeze, the three investigated companies did not appear to
have been affected to the same degree by the freezing of the exchange rates. Nisshinbo's dumping
margin in February to May 1989 was as high as that of Rendas but the latter's annual dumping margin
was amost half of that of Nisshinbo. On the other hand, Kanebo's dumping margin during the same
period of February to May 1989 was much lower (almost half) of that of the other two companies, but
still its annual dumping margin was found to be almost as high as that of Nisshinbo. Moveover, during
the first three months of 1989, the three companies were exporting increasingly higher quantities of
cotton yarn, which were also higher in terms of CIF value. This indicated that there was not only
"exchange rate" dumping, as Brazil argued, but real dumping practices were aso involved. Moreover,
the EC argued that the dumping margins of the three companies in January 1989 diverged grestly,
despite the 14.1 per cent devaluation made on 16 January 1989, and continued to be high in May and
June 1989 despite the abolition of the freezing of the exchange ratesin April 1989. On the other hand,
the dumping margins fell substantially or were completely eliminated in July 1989, most probably after
the 10.7 per cent devaluation made on 30 June 1989. Thus, viewed individualy, the dumping margins,
quantities and value of the three companies during the entire investigation period exhibited certain
features which were not only easily reconcilable with Brazil's claims, but which may be said to dso
support the EC's arguments. Furthermore, the chronologically arranged data provided by Brazil did not
help answer the question before the Panel, which was whether the method used by the EC to calculate
dumping marginsin this case was in conformity with the Agreement or not.

220. The EC argued that the recalculations of the margins provided by Brazil were inaccurate:

(2) Brazil had suggested that the exchange rate for December 1988 should, inter alia, have been used.

However, December 1988 was outside the investigation period, and a methodology which required the
use of data outside the investigation period undermined the certainty and objective verifiability of the
investigation itself. Furthermore, the exchange rate used by Brazil for January 1989 did not represent
the average rate for that month but probably the highest applicable for that month; (2) For one of the
three companies investigated, the data did not reflect the data actually used by the EC. For Kanebo the

*These estimates were provided to the Panel along with detailed data on the different transactions
considered by the EC in its calculations of the dumping margins.
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EC used the actua returns in cruzados obtained by the company when converting the proceeds of its
export sales in United States dollar. Thus, the whole of Brazil's argument on the more appropriate
nature of "lagged" or "indexed" exchange rates fell atogether. For the other two companies, the EC
could not use the same kind of data, because they were not made available to the EC, either through
inability or unwillingness on the part of the companies. Thus, the EC, having established monthly
average normal values, resorted to monthly exchange ratesin order to compare those normal values with
export prices. Furthermore, even though the EC was of the opinion that monthly average exchange rates
would have been fully appropriate and in conformity with the Agreement, in this particular case it
resorted to end-of-month official rates, which aready contained an element of "lagging" when compared
with the date of the actual exchange transactions. In these circumstances, it was hardly surprising that
dumping margins for Kanebo were consistently higher than those calculated for the other companies.

221.  With respect to lagged exchange rates, the EC wondered why two months should be better than
three months or two weeks. The choice of making adjustments of exchange rates or of using lagged
exchange rates created an additional layer of discretion. Given the wide varieties of factors to be taken
into account in attempting to make monetary adjustments, exercise of such discretion was not required
by the Agreement. In any event, an investigation could only be based on objective and verifiable facts,
which alone would satisfy the need to assure fair and predictable treatment of all parties concerned.

222.  Brazil disagreed with the EC's statement that the exporters were not "affected to the same
degree” by the exchange rate freeze. Brazil argued that normally one would not expect the dumping
calculation to produce the same absolute result for the three companies given their entirely independent
cost and pricing structures, and the uneven distribution of their sales volumes over the year. However, a
consideration of their experience showed a remarkable and striking correlation for the three, totally
independent, sets of figures. Most notable were (1) the steady increase from January to May 1989; (2)
the sudden reduction in June 1989; and (3) the complete absence of a dumping margin in July 1989.

223.  Brazil argued that the data provided by it to the Panel showed a clear correlation between "a
change in the factual situation” during the investigation period and its "consequences'. From this,
Brazil believed that the "consequences' illustrated (the trend in dumping margins) did not flow from
factors peculiar to particular companies (such as changes in pricing policy). The "consequences' flowed
from factors common to the three companies concerned, i.e. the business environment is which they
were operating. The "change in the factual situation” which led to the trends illustrated was the
exchange rate freeze and high domestic inflation. Brazil argued that it had demonstrated this not only by
a careful theoretical explanation of the exact effects of the distortion in the context of the dumping
calculation, but also in practice by showing how these effects are apparent from the disclosure data
provided by the EC.

224,  Brazil claimed that the EC was not entitled to ssimply ignore and refuse to consider the problems
arising in this case. Brazil requested the Panel to consider whether or not a reasonable assessment of the
facts before the EC authorities could have led to the conclusion that a proper and fair comparison had
been made between normal value and export price, without any account having been taken of the
exchange rate freeze. Brazil argued that the objective answer to that question must be that no
reasonable assessment could reach the conclusion that a proper and fair comparison was made. Brazil
considered that such afinding would be sufficient to dispose of the case.

225.  Regarding the EC's argument that Brazil had used data from outside the investigation period
(i.e. data based on January 1988 had been used), Brazil argued that the December 1988 rate of
exchange was not essential to its arguments. Brazil was not arguing that indexing should have occurred,
only that steps should have been taken to deal with the distortion that arose. There were a number of
other ways, apart from indexing, in which Brazil considered this could reasonably have been done.
Further, Brazil argued that there was no verifiability problem in relation to exchange rates that it had
used. Data for December 1988 could be verified as easily as data for January 1989, since both came
from the same source, i.e. the Brazilian officia agency FIBGE.
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226.  Brazil argued that the disclosure by the EC that it had used actual returns from Kanebo and end-
of-month exchange rates for Nisshinbo and Renda did not affect the chronologically ordered data
provided by Brazil to the Panel, because that data was exactly the data on the basis of which the EC had
reached its determination. The clear correlation (independently for each of the three verified companies)
between the exchange rate freeze and the unrealistically high dumping margins found by the EC was not
affected in any way. For Kanebo, Brazil had recalculated the margins and presented the estimates to
the Panel by extracting the relevant data from Kanebo's questionnaire response and applying the
appropriate exchange rate. Brazil argued that the figures still showed that the resulting margin would
have been de minimis in the case of the lagged calculation, and would have been even smaler in the
case of the indexed calculation.

227.  Brazil further argued that the alleged use of the "actual returns’ for Kanebo did not in any way
undermine its arguments because the subject exports during the first quarter of 1989 were made on the
basis of contractual obligations entered into during the fina part of 1988 (i.e. before the freeze was in
place). In addition, the exporters were not free to hold export earnings indefinitely, but were under an
obligation to convert such earning into cruzado using the frozen exchange rate. Finally, there was no
realistic prospect for the exporters to resort to a futures market in this case. Thus, the question of what
the exporter's actual returns were had no bearing on Brazil's argument that in this case with a distortion,
aproper and fair comparison between normal value and export price was not made.

228.  The EC said that to verify the estimates presented by Brazil to the Panel, it had calculated two
types of estimates of dumping margins. Onewas by using an exchange rate indexed to inflation for the
first three months only (leaving the calculation for the other months of the reference period asin the EC
origina caculation), and second was by using an exchange rate indexed to inflation for the entire
reference period. The actual exchange rates and inflation rates used by the EC were taken from the
details used in the calculation of the revised estimates (using indexed and lagged exchange rates) of
dumping margins provided by Brazil to the Panel. The EC argued that the results obtained by it were
very different from those shown by Brazil.

229. TheEC argued that if an indexed exchange rate were used for only the first three months of the
investigation period (January to March 1989), there was actually areduction of only about 0.4 per cent
of the total dumping margin for al the companies concerned. The use of an indexed exchange rate for
the whole investigation period on the other hand, led to increases of between 0.9 per cent and 1.4 per
cent of the dumping margins for Nisshinbo, Kanebo and the other exporters. In both instances,
however, the dumping margins of the companies remained high, and did not become de minimis. The
EC did not understand how and by means of what type of data Brazil had arrived at the conclusions that
if indexed exchange rates were used the dumping margins for the companies would have been 0.97 per
cent for Nisshinbo, 0.85 per cent for Renda, 2.45 per cent for Kanebo and 1.68 per cent for the other co-
operating companies. The calculations of the EC showed that the dumping margins were respectively:
12.99 per cent, 6.65 per cent, 17.24 per cent, and 13.78 per cent.

230.  Thus, the EC argued that Brazil had failed to supply any real evidence or had supplied incorrect
information to the Panel to support its allegation that if indexed exchange rates were used by the EC
substantial dumping margins would not have been found. The EC recalled that Brazil had itself
indicated to the Pand that it could accept a recalculation based on indexing of the exchange rate for the
first 3 months of 1989 only, or indexing it for the whole reference period. This was precisely what the
EC had done in the calculations above, but till the dumping margins remained almost the same. It
followed that the whole factual basis of Brazil's contentions was baseless.

231.  The EC then recalled that according to Brazil, a possible way of achieving a proper and fair
comparison was to use the domestic rate of inflation to deflate all normal values, expressing them at 1
January 1989 levels and using an exchange rate prevailing in January 1989 as the basis for comparison
with export prices. The EC provided to the Pand its calculations of dumping margins based on that
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suggestion, i.e. by eliminating the influence of inflation on export prices and normal values. Except for
adjusting normal values and CIF values of each month in cruzado to the price levels of January 1989 by
dividing them with an inflation index for each month on the basis of January 1989 = 1, al other
information was the same as that used in the previous calculations and provided by Brazil to the Panel.
The results of these caculations showed that the average dumping margin for the three companies
concerned increased from 12.8 per cent to 19.4 per cent.

232.  The EC argued that by submitting the above factua information to the Pandl the EC had not
changed its position on the principle that panels under the dispute settlement system of the Agreement
were not required nor equipped to undertake a de novo review of the facts as made by the investigating
authorities. The EC was still of the same view, and requested the Panel to confirm the above principle.
In this case, the EC had exceptionally agreed to supply thisinformation to the Panel in order to show the
incorrect and baseless allegations of Brazil on the facts and legal issues. But this should not constitute a
precedent.

233. The _EC dso pointed out to the Pandl that in another anti-dumping case concerning ferro-silicon
from Brazil, the exporters had provided the EC with different exchange rates from those given by the
exporters and Brazil in the cotton yarn case for the same year (i.e. 1989).>

234.  Brazil argued that all of the data provided to the Panel by Brazil had been presented in atotally
transparent and verifiable way. Though the EC was now stating that it did not understand how the
calculations had been made, it had never asked for clarification of the figuresor of any of the numerous
and lengthy explanations aready given by Brazil. In Brazil's view the relevant data was clear.

235. Regarding the EC's point that the data presented by Brazil were not verifiable, Brazil argued
that the Directorate-Genera 1l of the EC (responsible for economic and monetary affairs) maintained
records on globa exchange rates, and it was the EC's practice to refer to such rates for the purposes of
its anti-dumping investigations. Such data may either be obtained directly from the relevant central
bank or other agency, or be taken from public documents, such as newspapers, where they are regularly
published. Brazil did not therefore agree that there was any issue of verifiability in this case. Indeed, as
stated by the EC at recital 9 of the Provisional Determination, the EC sought and verified all information
it considered necessary for its determination.

236. Brazil said that it was difficult to comment on either the source or accuracy of data allegedly
used by the EC in the course of other EC anti-dumping proceedings, especially because, as far as Brazil
was aware, such data had never been published by the EC in its determinations, and the EC offered no
documents or explanation clarifying the circumstances in which such data may or may not have been
used by the EC. However, Brazil confirmed that the data submitted to the Panel by the EC on the
exchange rates that the EC used in the calculation in the cotton yarn case corresponded to the exchange
rates in the EC's disclosure letter. With regard to the exchange rates allegedly used by the EC in the
ferro-silicon proceedings, Brazil argued that the EC had given no further indication of what these might
be. There appeared to be areasonable possibility that these may be average monthly exchange rates, as
stated by the EC to be the case at recital 17 of Council Regulation (EEC) No 1115/91. However, Brazil
noted that the basis on which the EC gave data for the first 8 months of 1989 in that case was not clear
because recital 11 of that document stated that the investigation period covered the period 1 September
1989 to 30 April 1990.

237.  Brazil argued that the calculations presented by the EC to the Panel should be rejected for at
least two fundamental reasons. One, the EC had ignored domestic inflation in January 1989.
January 1989 was the critical month in the calculations, for it was in that month that the exchange rate

®EC 0.J. L 111, dated 3 May 1991, page 1. The EC provided the Panel with the two different
exchanges rates that were provided in the two cases.
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was frozen at alevel showing depreciation of only 30.67 per cent, when monthly inflation was 70.28 per
cent. The difference between these figures, i.e. 39.61 per cent, gave rise to the gross distortion in the
dumping calculation. Two, the EC had made a simple month-by-month comparison, instead of a
cumulative comparison made by Brazil. The EC's calculation assumed that from one month to the next,
exporters should have made huge adjustments to their export prices in order to avoid a finding of
dumping. However, the exporters were constrained by fixed contracts and, in any event, could not hope
to adjust their prices by such a large amount within such a short space of time. In this respect, Brazil
recalled that Article 2.4.1 of the Uruguay Round Agreement on the Interpretation of Article VI of the
GATT 1994 referred to a period of at least two months for adjustment of prices by exporters.

238.  Brazil further argued that the data presented by the EC were not transparent and no clear and
precise explanation was offered of how the calculation had actually been made. The caculation
appeared to have been made on a monthly basis for al companies together and for al types together.

On these three points, the EC's recalculation departed radically from the method used in the EC's
calculations that were contained in its disclosure letter. The latter were made separately for each
company, for each type and on a transaction by transaction basis. For this reason aone, the new figures
presented by the EC should be rejected.

239.  Furthermore, Brazil argued that even the most smple verification showed that the figures
presented by the EC to the Panel were not the same as those contained in the EC's disclosure letter. For
example, the total quantity figures for exports in kilograms given in the EC's disclosure letter for
January 1989 were as follows: Kanebo (19,440); Nisshinbo (75,025); Renda (54,979); Total (149,444).

Y et the figure presented by the EC were completely different (350,674). Similar other checks produced
the same result, and the data presented by the EC contained obvious internal inconsistencies. How was
it, for example, that columns 9 and 12 of the data presented by the EC to the Panel showed identical
monthly dumping margins and indexed monthly dumping margins? Did the "indexation” carried out by
the EC have no effect whatsoever on the dumping margin? If so, why were the total figures (12. 8 per
cent and 19.4 per cent) different? There was therefore some fundamental error or lack of clarity in the
figures provided by the EC, and hence they should be rejected.

(i) Arguments relating to "negative dumping" or "zeroing"

240.  Brazil argued that the margins would have been further reduced if the EC would have taken
account of the fact that the inflationary environment resulted in large differences in dumping margins
from one transaction to another. If the EC would have made due allowance for negative dumping, then
the overal margins calculated would have been zero. Brazil contended that the dumping margins
calculated by the EC resulted solely from the temporary exchange rate distortion which the EC failed to
take into consideration.

241.  Brazil argued that the phenomena of "exchange" dumping was well documented, and had long
been the subject of consideration by the contracting parties. Exchange dumping occurs when the export
price expressed in domestic currency falls below normal value as a result of distortions in the export
currency/domestic currency exchange rate. The issue of exchange dumping was at the boundary
between the international regulation of trade (under the GATT) and international monetary regulation
(under IMF). In this respect, there was a crucia distinction between a sustained exchange rate
disequilibrium and a temporary exchange rate distortion. The contracting parties had historically taken
the view (though not unanimously) that sustained disequilibria fell within the sphere of international
monetary regulation. Such factors would not generally be taken into consideration in the context of an
anti-dumping proceeding. On the other hand, the contracting parties had consistently recognized the
overriding principle that afair comparison had to be made between normal value and export pricein the
context of an anti-dumping proceeding, and that allowance had to be made for temporary exchange rate
distortions where they would otherwise lead to an unfair comparison between normal value and export
price.

242.  Brazil argued that it was not challenging the EC's zeroing methodology in general terms, but
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only in terms of the application of that methodology resulting in distorted estimates of dumping margins
in the special situation of thiscase. Thus, even if the EC's zeroing methodology could be defended in
genera terms, it could not be defended in cases where very large variations in positive and negative
dumping margins occurred, the only plausible explanation for which was distortions in the financia
environment. In this case the EC apparently failed to have any regard whatsoever to its own reasons for
applying the zeroing methodology, but smply applied the methodology in a mechanical way without
regard to the fact that the special situation prevailing made its use wholly inappropriate.

243.  Brazil argued that in inflationary circumstances, it was the established practice of the EC to
calculate monthly normal value and to use monthly average exchange rates (as it did in this case) in
order to reduce the distortions which may arise. For the same reason, in other cases, the EC had made
the comparison between normal value and export price in the export currency. Hence, Brazil argued,
the EC recognized the link between domestic inflation, exchange rates and the method of establishing
normal value, i.e. the need to avoid artificial dumping findings generated by exchange rate distortions,
and the EC practice implicitly acknowledged the principle that exchange dumping should not lead to
unnecessary protective measures.

244, In the event that the EC's preliminary objections relating to "negative dumping” or “zeroing"
were not accepted by the Panel, the EC requested the Panel to consider the following points. The EC
argued that in its system, whenever export transactions of an exporter found to dump were shown to
have been made at prices above normal value, those transactions were regarded as instances where no
dumping occurred. The absolute volume of these transactions were included in the determination of the
average weighted dumping margin for the exporter, with the dumping margin corresponding to these
transactions being treated as zero. This method was fair to the exporters since it took account of their
overal behaviour, i.e. the proportion of their export sales that were dumped and those that were not

dumped.

245.  The EC argued that the Agreement imposed no obligation upon the Parties to take into account
the so-called "exchange rate dumping”. The concept of "negative dumping” or "exchange dumping"
appeared nowherein the GATT or the Agreement, and there was no reference to sales made at or above
normal value. Therefore, at the level of principle, the arguments of Brazil on this point should be
rgjected. The EC argued that, in redity, there was no such thing as "exchange dumping”, or at least
such a notion was not relevant under the provisions of both the Agreement and EC law applying and
implementing the Agreement. There was either dumping, calculated in conformity with the obligations
imposed by the Agreement, or there was no dumping. The definition of dumping in the Agreement
required that the export price be less than the comparable price of the like product destined for domestic
consumption (Article 2:1). Hence, to establish dumping one had to first and foremost consider export
transactions made at prices below norma value. As the Agreement was intended to regulate the
application of legitimate trade legidlations, the purpose of anti-dumping would be nullified if an exporter
were alowed to offset sales at dumped prices by sales made above normal value. The EC's computation
involved a weighing of the transactions, and therefore also of the exchange rates applied to such
transactions, even where there was no dumping. This was above and beyond the obligations and
requirements imposed by the Agreement, and therefore could not be a violation of the Agreement.

246.  The EC argued that even if one accepted Brazil's contention regarding the so-called "exchange
dumping" (quod non), and thus recalculate the dumping using one of the methodologies suggested by
Brazil, a substantial part of the dumping margin found by the EC would remain. However, the method
suggested by Brazil was inappropriate, because it would not account for important factors which impact
on trade in the product under investigation. Trying to grant alowances for all such factors would mean
embarking in a highly speculative exercise, with an unacceptable loss of certainty and predictability of
anti-dumping proceedings.

247.  Brazil did not agree with the EC's view that there was no such thing as exchange dumping, and
argued that exchange rates had a profound effect on dumping calculations. Brazil argued that the effect
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of exchange rate changes on export prices occurs on a lagged basis, and that many perceived dumping
cases may, in fact, be caused by the effects of currency fluctuations.>” Braxzil further argued that an
investigating authority did not enjoy absolute discretion in the application of exchange rates in the
context of an anti-dumping proceeding. While the Agreement and EC law may not explicitly mention
exchange dumping, they did require that exchange rates be applied in a manner which was consistent
with the provisons of the Agreement, notably the requirement that there be a proper and fair
comparison between normal value and export price.

248. Brazil argued that while a number of factors influenced currency fluctuations, domestic
inflation was by far the most important factor. Brazil considered that, ceteris paribus, there was a close
corrdation between the rate of domestic inflation and the rate of depreciation of a freely floating
currency againgt other currencies (taking into consideration the rates of inflation associated with those
other currencies).

249.  Brazil argued that the EC was not correct in stating that if margins were recalculated using one
of the alternative methodologies proposed by Brazil, at least a part of the dumping margin would still
remain. Brazil claimed that the EC had provided no data in support of such a contention. On the other
hand, Brazil had provided estimates to support its contention that alternative methodol ogies would result
in de minimis dumping margins.

250.  Brazil argued that though it had not challenged the EC's zeroing methodology in general terms,
this decision should not be taken as any indication on the part of Brazil that it agreed in any way with
the EC's genera zeroing methodology. Brazil was concerned with the distortion arising as a result of
the application of the zeroing methodology in a volatile financial environment, such as that prevailing
during the investigation period in this case. Brazil noted that the particular concern of the EC for its
genera use of the zeroing methodology was to counter the possibility of "manoeuvres' on the part of
exporters. An example of this was found in the judgement of the Court of Justice of the European
Communities in a case involving anti-dumping measures on mini-bearings from Japan: "The
transaction-by-transaction method is the only method capable of dealing with certain manoeuvres in
which dumping is disguised by charging different prices, some above the normal value, and some below
it. The application of the weighted average method in such a situation would not meet the purpose of the
anti-dumping proceeding, since that method would in essence mask sales at dumping prices by those at
what are known as "negative" dumping prices, and would thus in no way eiminate the injury suffered
by the Community industry concerned."*®

251.  Brazil argued that a wide range of dumping margins were found for the Brazilian companiesin
this case: for Renda these varied from 59.06 per cent (10 February) to -29.96 per cent (20 December), a
range of 89.02 per cent; for Kanebo the variation was between 59.93 per cent (22 May) to - 15.90 per
cent (28 July) , arange of 75.83 per cent; and for Nisshinbo, the variation was between 70.30 per cent (8
May) and - 19.80 per cent (24 June), a range of 90.10 per cent. Brazil asked whether these large
variations arose due to "manoeuvring” on the part of the Brazilian exporters? Such an allegation had
never been formally made, and measures adopted by the EC contained no reasoning on this point. Also,
was the EC suggesting that variations of this order of magnitude could be explained on the basis of
alleged attempts on the part of the Brazilian exporters to successfully penetrate the EC market with
dumped products? Brazil argued that such reasoning would not be credible. In redlity, and quite

*'In this context, Brazil referred to the conclusion in Raafat and Salehizadeh (1994), "Dumping : The
Influence of Currency Movements', Journal of World Trade, page 187.

*®NTN Toyo Bearing Company Limited and others v Council of the European Communities Case
240184, ECR [1987] 111 1849, at paragraph 23 of the judgement. Brazil provided the Panel with a copy
of thisjudgement.
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obvioudly, the variations found by the EC in this case were not caused by "manoeuvring” on the part of
the Brazilian exporters. They were caused by severe distortions in the financia environment.

252.  Brazil argued that there were three main reasons for large variations to occur. The first was due
to the result of the frozen exchange rate itself. It was notable that the highest margins were all found in
the first half of the year, whilst the lowest margins were all found towards the second half of the year.
The second reason was that the uneven distribution of domestic transactions within one month could
have a very significant effect on the norma value. The third factor which tended to generate large
variations was the use of very short reference periods in a financially unstable environment. Although
the use of monthly average norma values was intended to eliminate certain distortions that may
otherwise arise it also had another effect. Since one month was a relatively short period of time, it was
very difficult to make a meaningful match between monthly domestic prices, costs of production and
export prices. It was common for a production process (from purchase of raw materials to sale of
finished goods) to span more than one month. Furthermore, domestic and export pricing decisions were
often made in a non-synchronized manner, often for periods in excess of one month, and often in
relation to sales that would not be shipped, invoiced or paid for until alater month. If these figures got
out of step in a high inflationary environment the result was large variations in the positive and negative
margins found and a distorted calculation. Since the EC gave no credit for negative dumping, large
variations of this nature had a particularly prejudicial impact on the dumping calculation.

(e Brazil's alegation that use of average monthly exchange rates was not sufficient

253. Brazil recalled that in recital 14 of the Definitive Determination, the EC stated that "Given the
high inflationary situation prevailing in [Brazl] ... the Commission established normal value on a
monthly basis in order to permit a proper comparison for export price.” Brazil argued that in the
special circumstances of this case, the practice adopted by the EC (i.e. the use of monthly exchange rates
in arriving at normal value) was insufficient to deal with the distortions which arose. The EC should
have therefore taken further measures to ensure a fair comparison between norma value and export
price. However, the EC had refused, as a matter of principle, to do so. Thus, the EC's position in this
case was contradictory: monthly average calculations were used because, in principle, the EC
considered that exchange dumping should be avoided; however, the use of adjusted exchange rates was
rejected by the EC because, in principle, the existence of exchange dumping was considered irrelevant.
Thus, the position adopted by the EC was motivated by expediency and not by principle. Brazil argued
that the data presented by it to the Panel showed that such methodology was insufficient to deal with the
temporary exchange rate distortions that were present. In the situation in this case, the EC should have
granted further allowances.

254.  Brazil argued that the EC's argument on Article 2:6 appeared to consist of two steps. First, that
the comparison be made between sales made "at as nearly as possible the same time" exhausted
(together with the requirement that the comparison be made at the same level of trade) the requirement
that a fair comparison be made. As argued above in section (a), Brazil did not agree with this
interpretation of Article 2:6. Second, the EC had argued that by calculating normal value on a monthly
average basis, and by using a monthly exchange rate, the requirement that the comparison be made
between sales made "at as nearly as possible at the same time" was met. However, high inflation in
conjunction with a freely depreciating exchange rate normally meant that domestic prices and export
prices (expressed in domestic currency) both increase over time and run approximately parallel to each
other. For example, domestic prices could increase steadily from 10 to 50 units of domestic currency
over the year (as aresult of domestic inflation), export prices in the export currency could remain fixed,
and export prices expressed in domestic currency could increase from 12 to 60 units of domestic
currency over the year (as a result of the depreciation of the domestic currency against the export
currency). Prima facie, there was no dumping in this situation but a dumping margin would be found if
there was an exchange rate freeze.

255.  Brazil further argued that the EC's practice was to compare each individual export transaction



ADP/137

Page 62

with an average normal value. If an average normal value was compared with each individua export
transaction using spot exchange rates in the example above, it was clear that there would be dumping at
the beginning of the year, and no dumping at the end of the year. The result was a finding of dumping,
where none in fact existed, since the EC's methodology gave no credit for negatively dumped
transactions and treated these margins as equa to zero (this was the so-caled methodology of
"zeroing"). One way to try and reduce the distortions arising was to also use an annual average exchange
rate, thus also levelling the export price curve, expressed in domestic currency. However, this approach
assumed an even distribution of domestic (and to a lesser extent export) transactions during the year,
and did not take into account other factors which may influence pricing changes during the investigation
period. The use of monthly average normal values in conjunction with monthly exchange rates was
intended to address some of these problems. However, because the reference period was short in the
case of monthly averages, this method could aso have the effect of producing more distortions where
the two sides of the cal culation were not correctly synchronised.

256.  Brazil argued that it was clear from the above analysis that the methodology which the EC
claimed it adopted to deal with the fact of the exchange rate freeze was in fact adopted for entirely
different reasons. It was intended to deal with the distortions arising in a high inflationary environment
where the domestic currency was a so depreciating against the export currency. This was not the casein
this proceeding. In this proceeding the exchange rate was actually frozen. The EC's use of a monthly
reference period did not therefore in any way address the specia situation in which Brazil found itself.
Thus the EC had no regard to the fact of the exchange rate freeze and took no steps to deal with the
distortions which resulted from the freeze.

257.  The EC noted that Brazil was admitting that the use of monthly average norma values in
conjunction with monthly exchange rates was intended to address some of the problems that arisein a
determination of dumping margin. In this case, though the EC was not under a legal obligation (and
contrary to its normal practice), it had used end of the month exchange rates or an exchange rate used on
actual returns by the exporters. Such exchange rates were the closest rates in time to the export
transactions the EC could have used in the circumstances of this case.

258. The EC argued that even Brazil had not contested that the use of monthly, instead of yearly,
exchange rates permitted a fairer comparison. In fact, the EC had several times in the past applied the
official monthly average exchange rate in its comparison of export price and normal vaue vis-avis
Brazil, but Brazil had not complained about the fairness or conformity of this method with the
provisions of the Agreement.> In fact, Brazil's argument did not appear to be that the exchange rate used
by the EC was incorrect, but only that it was "insufficient". Indeed, al Brazil could probably ask for
from the EC would be for it to use not monthly exchange rates, but possibly daily or weekly rates.

However, Brazil has instead claimed that the EC should have used "adjusted or lagged” unofficial
exchange rates. The EC further argued that Brazil had not specified how far away in time such rates
should be or who should choose them. In fact there could not be an agreement between parties on such
issues, because they involved a high degree of arbitrariness and unpredictability, which also damaged
the certainty and security required for the correct application of the Agreement. Under those
circumstances, the EC was absolutely convinced that it had made a "fair" comparison of the normal
value with the export price.

**The EC cited the following cases to support its contention: the Commission's Decision of 15
February 1983 accepting undertakings given in connection with the anti-dumping proceedings
concerning imports of fibre building board originating in Brazil (O.J. L 47, of 19 February 1983, page
30, at second preambular paragraph on page 31); Council Regulation (EEC) No. 1115/91 of 29 April
1991 imposing definitive anti-dumping duties in connection with the review of anti-dumping measures
concerning imports of ferro-silicon originating in Brazil (O.JL 111 of 3 May 1991, page 1 at

paragraph 17).
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259. The EC argued that a claim for using "lagged" unofficial monthly exchange rates should be
rejected for two reasons. Firgt, it had no foundation in Article 2:6 or in the other provisions of the
Agreement or of the General Agreement. Second, it was not the Panel's task to judge whether the EC
could have used exchange rates which were "better" or "more convenient” in Brazil's view, but whether,
in using monthly exchange rates, the EC did not allow a comparison at as nearly as possible the same
time, thus frustrating a fair comparison. Article 2 of the Agreement required a fair, not a perfect,
comparison between export price and normal value, and fair in Article 2:6 in this respect meant "as
nearly as possible the same time as for the sale transactions'.  In view of the fact that the EC used
monthly normal valuesto take account of the Brazilian inflation rate, end-of-month exchange rates were
considered to be sufficiently close to the requirement to make a comparison at as nearly as possible the
same time to make sure that any unfavourable effect on the exporter from the conversion of the export
price to the domestic price would be excluded.

260. The EC recadled its arguments (presented above) that it could be reasonably argued that the
devaluations were abnormal. Thus, in consideration of al the facts, the EC argued that the monthly
official exchange rates gave afair and proper representative picture of the period asawhole.

261. The EC argued that when exporters concluded the export contract, there was a great deal of
uncertainty about their behaviour. Therefore, in accordance with its usual practice, the EC sought the
actua returns in domestic currency for export sales. In this case, it used the actual returns in cruzados
obtained by Kanebo when converting the proceeds of its exports in United States dollars because the
information was supplied by that company. Such information was not provided by the other two
companies that were verified (as aresult of informed choice on the part of those companies), and the EC
used official exchange rates for them. In fact, for these two, the EC resorted to the end-of-the-month
official rates, which aready contained an element of lagging when compared to the date of the actua
exchange transactions.  Thus, having established monthly average normal values in order to permit a
proper comparison with export prices, the EC resorted to end-of-the-month exchange rates to compare
those normal values with export prices and to fulfil its obligation under Article 2:6 "to effect a fair
comparison” through comparing prices "in respect of sales made at as nearly as possible the same
time".

262.  Inresponseto aquestion by the Panel, the EC stated that it had requested the companies subject
to investigation to supply the date of the export transactions in question, and used the dates actually
supplied by the companies, which appeared in Annex | to the disclosure letter. For Kanebo, the date
appeared to be that of the exchange rate contract, for the other two, it was the invoice date. These dates
were considered acceptable by the EC, for Kanebo because actual returns in cruzado were used, and for
the othg,)r two because normal EC practice was to use the date of the invoice or the date of the bill of
lading.

263.  Brazil argued that all three Brazilian companies had cooperated in the investigation as shown by
recital 19 of the Provisional Determination, which stated that: "The Commission sought and verified all
the information it deemed necessary for the purposes of making a preliminary determination of dumping
and consequent injury, for the parties which agreed to cooperate. To this end it carried out inspections
at the premises of ... [Nisshinbo, Renda and Kanebo]" (emphasis added by Brazil). The exporters
were therefore considered as fully cooperating, and all necessary data was deemed sought and verified.
Neither the Provisional nor the Definitive Regulation contained any reasoning whatsoever which would
support the contrary.

®The EC informed the Panel that in the present case, export prices for Renda and Nisshinbo had
been converted into Brazilian cruzado after deduction of the adjustments. There was, however, no
mathematical difference between this and the application of exchange rate to the export price during the
process of establishing an adjusted export price.



ADP/137

Page 64

264.  Brazil argued that the facts of the case showed that devaluations could not be considered
abnormal. Rather, the fixed exchange rates were implemented at a time when the inflation rate was far
higher than the rate of devaluation, and therefore, Brazil's arguments in relation to the effect of the fixed
exchange rates remained unchanged. The EC's use of monthly exchange rates did not in any way
address the special situation in which Brazil found itself. The EC had no regard to the fact of the
exchange rate freeze and took no stepsto deal with the distortions which resulted from the freeze.

265.  Regarding the EC's argument that the use of end-of-month exchange rates aready involved an
"element of lagging”, Brazil argued that the use of end-of-month exchange rates would have had no
material impact on the arguments presented by Brazil. The end-of-month exchange rates for the critical
period of the exchange rate freeze did not materially differ from the monthly average exchange rates,
precisaly because the exchange rate during this period was frozen. The comparison between the end-of -
month and average exchange rates was as follows : January (1.0 and 0.9); February (1.0 and 1.0); March
(2.0 and 1.0); and April (1.032 and 1.017). Thus, from the factua point of view, such an "element of
lagging" during the critical period of the freeze would not have materially reduced the distortions
arising. Furthermore, payments for the great majority of transactions were likely to have been made in
months following the issue of invoices. The alleged "lagging” effect identified by the EC would not
therefore have approached to any significant degree the adjustment that would need to have been made
for the exchange rate distortions to be eliminated.

266.  Brazil argued that from the legal point of view, the EC appeared to suggest that the use of these
end-of-month rates by the EC was intentional. However, this argument seriously contradicted the whole
basis of the EC's defence that it could not consider the alternatives put forward by Brazil because it was
bound by the "international law principle of respect for monetary sovereignty” to use the "officia"
exchange rate, without any flexibility. If the EC's claim was that it did try to introduce an "element of
lagging” into the calculation, the whole basis of the EC's reasoning in the Provisiona and (especialy)
the Definitive Regulations was contradicted. Furthermore, if the purpose of the EC's alleged use of an
"element of lagging" was to address the distortions which were present, it clearly failed to achieve this
objective. If this option was available (as it apparently was), the EC should have properly considered
how the option could be applied to remove the distortion and the Determinations should have contained
some reasoning on this point. Also, if the EC considered the "element of lagging” allegedly used an
acceptable exercise of discretion, it should also consider the lagging argued for by Brazil as acceptable.

267.  Brazil argued that while the EC had stated before the Panel that for one company (Kanebo) it
used "actual returns’ and for two companies (Nisshinbo and Rend) it used end-of-month exchange rates
(and not monthly average exchange rates), in the Provisional Determination (at recital 17), the EC had
stated that : "As regards Brazl and Turkey, for the reasons explained in recital 14, the Commission
considered it more appropriate to use an exchange rate based on a monthly average" (emphasis added
by Brazil). This position was confirmed in the Definitive Determination (recitals 25 to 29) and in the
EC's disclosure letter (at point 2 (b), page 2). This point had also been earlier re-iterated by the EC
before the Panel. The consequences of this change of position by the EC was effectively an admission
that the Provisional and Definitive Determinations contained a serious misstatement of fact on the key
question of exchange rates, and that when the measures were imposed, the EC did not properly consider
or have regard to the exchange rate problem which arose, even though this was a critical element in the
determination. Brazil considered that this confirmed the arguments made by Brazil throughout this
proceeding.

268.  Brazil argued that since the Provisional and Definitive Determinations did not state accurately
the factual basis on which the EC reached its determinations, all of the arguments and reasoning
contained in those Determinations which were based on this incorrect statement of fact were vitiated.
Given the absolutely central importance of the exchange rate in the determination, Brazil submitted that,
on this basis done, the EC's determinations could not be considered to have been made in accordance
with the EC's obligations under the Agreement, particularly Article 8:5 of the Agreement, which
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provided that : "Public notice shall be given of any preliminary or final finding whether affirmative or
negative and of the revocation of a finding. In the case of affirmative finding each such notice shall set
forth the findings and conclusions reached on all issues of fact and law considered material by the
investigating authorities, and the reasons and basis therefor” (emphasis added by Brazil).

269. Regarding Brazil's argument that the EC had changed position on the use of exchange rates
from monthly average to end-of-month rates, the EC argued that Brazil had admitted that the dumping
margin that would have resulted for Nisshinbo and Kanebo were not affected in any way by the two
methodologies. Thus, the EC considered that this argument of Brazil was irrelevant for the purposes of
this proceeding before the Panel.

270. The EC explained that it did not argue that the companies for which it did not use actua
exchange rates (i.e. Nisshinbo and Renda), did not cooperate in the investigation. The EC argued that a
distinction had to be made between non-cooperation and the non-submission of information which it
would have been in the interest of the company to supply but for which non-submission was not
regarded as constituting non-cooperation. There was non-cooperation if necessary information
required by the investigating authority® was not supplied. On the contrary, if a respondent did not
supply any information which was not considered as strictly necessary by the investigating authority (for
instance, because other sources of information were publicly available), even though it would be in the
interest of the company to submit it, this company could still be considered as cooperating. The
respondent companies were aware of the fact that, lacking that information, the EC would use
information publicly available on the issue, in this case official exchange rates. The use of official
exchange rates in this case was consequently not related to non-cooperation of the companies
concerned, and did not contain any element of sanction for non-cooperation. It was based on the
obligation to establish determinations on objective and verifiable facts. In the present case, when
information on actual returns was not available, the only alternative information objectively available
was official exchange rates.

271.  Regarding the "element of lagging" which end-of-month rates contained, the EC argued that it
was obvious that such rates were more likely to contain an "element of lagging" than beginning of the
month or monthly average rates. Moreover, the EC remained convinced that the use of official
exchange rates on a monthly basis was fully appropriate in circumstances such as those present in this
case, and fully consistent with the Agreement. The argument about the end-of-the month rates having
some lagged effect was also put forward to show that Brazil was incorrect in arguing that the EC used
an excessively rigid method which led to absurd consegquences.

®Within the meaning of Article 6:8 and of paragraph 11.1 of the Recommendation Concerning Best
Information Available in Terms of Article 6:8 adopted by the Committee on 8 May 1984 (ADP/21).
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()] Arguments relating to the inability to consider method of establishment of official Brazilian
exchange rate and to the principle of "monetary neutrality"

272. Brazil recalled that in recital 28 of the Definitive Determination, the EC had stated that "the
establishment, by the competent authorities of the exchange rate of a third country's currency is a
decision which cannot be subject to appreciation by the Community institutions in the framework of an
anti-dumping proceeding.” Brazil argued that by choosing an exchange rate different from the officia
rate, the EC would not have encroached or commented upon Brazil's economic policy. In any event, the
EC had been expressly requested by the Brazilian authorities to consider an adjustment.®” Brazil also
argued that the EC frequently used exchange rates in anti-dumping proceedings provided to it by its
Department responsible for monetary and economic policy (DG II) even when those rates were not
identical to the officia rates published in the exporting country. Moreover, the EC was not being asked
to consider an alternative source or method of calculation for the official exchange rate, but to apply the
official FIBGE exchange rate in a manner which ensured a fair comparison between normal value and
export prices.

273. Brazil dsorecalled that in recital 28 of the Definitive Determination, the EC had stated that "to
adjust this exchange rate for the purposes of dumping cal culations would be inappropriate and contrary
to the principle of neutrality as regards the monetary aspects of an anti-dumping case". Brazil argued
that no reference was made to such a principle in the Agreement and the legal basis of the EC's
statement in this regard was unclear. If the principle was aleged to be the irrelevance of "exchange
dumping" in an anti-dumping proceeding, the EC's statement was incorrect. The overriding requirement
for afair comparison necessarily required temporary exchange rate distortions to be taken into account
where appropriate. Further, to the extent such a principle may exist, it could be complied with by basing
normal value on sales to third countries, by making the necessary adjustments to normal value based on
domestic sales or cost of production, by ignoring "exchange dumping" caused by temporary and
unexpected exchange rate fluctuations, or by using an adjusted exchange rate. Thus, by not making the
required adjustments or choosing the appropriate basis for normal value, the EC had violated
Articles 2:4 and 2:6 of the Agreement.

274.  The EC argued that neither GATT nor the Agreement addressed the monetary aspects of
dumping. While the issue may not have been raised at the time of GATT negotiations in the context of
the Bretton Woods system, the absence of incluson of monetary aspects into the Agreement
demonstrated the clear intent of the negotiators to leave monetary aspects of dumping out of the scope
of the Agreement. Moreover, the Agreement required an objective examination of facts based on
sufficient and/or positive evidence. On that basis, two options were available to the Parties to the
Agreement: either taking into account monetary aspects in their practice on a unilateral basis with the
substantial risk of departing from the obligation of objective examination, or considering that monetary
aspects should be treated as externdlities, i.e. as given for the investigating authorities (which would aso
bein conformity with the need to ascertain factual basis for the imposition of anti-dumping duties). The
latter option was, in addition, in conformity with the international principle of sovereignty of States on
monetary issues. The EC was not entitled to make assumptions on the merits of the monetary policy of
third countries and should consequently refrain from doing anything of that kind within the framework
of an anti-dumping procedure by "indexing" exchange rates. Therefore, the EC considered that a
neutrality vis-a-vis monetary aspects was best respected by using official exchange rates, which had in
addition the advantage of being established in total disregard of the existence of anti-dumping
procedures. If the EC were to adjust exchange rates in one case, it would have to do it in every case. It
was not certain that other countries would accept or suggest, like Brazil, the use of a different exchange
rate than the one they officialy set. Moreover, this would aso imply adjustments in cases of
undervalued currencies, if one were to be fair to the complainants. In any event, the choice of the

®?Recital 27 of the Definitive Determination.
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adjusted rate would always be subject to contention by respondent or complainants.

275.  The EC argued that its standard practice was to use official exchange rates set by the competent
authorities of the signatories. This practice was consistent with the provisions of the Agreement, it had
been applied in the past by the EC against several third countries, including Brazil, without them ever
complaining about it, and it was also in line with the general principle of public international law of
non-interference in the sovereign authority of States to manage their internal affairsin all areas of their
competence. The absence of a specific provision in the Agreement on the use of exchange rates showed
that the States did not wish to surrender their sovereign rights, including the right to decide the exchange
rate of their currency. The EC argued that its practice fully respected all the above-mentioned
principles, and therefore it was not clear in what respect it had violated the provisions of the Agreement
by not using in its comparison "unofficia” or "lagged" exchange rates.

276.  Brazil noted that the EC had cited no authority to support its arguments relating to the principle
of monetary neutrality and to the non-interference in the sovereign authority of States to manage their
affairsin al areas of their competence. Brazil argued that to the extent that the principles were rel evant,
they could not be used to justify administrative practices which led to no proper and fair comparison
between normal value and export price.

277.  Brazil argued that the EC's position hinged on an alleged "international principle of sovereignty
of States on monetary issues’, but the EC had provided no sources to support it and had offered no
explanation for the extent of this alleged principle. Brazil doubted whether it existed in a form that had
any direct bearing on the issues arising in this case.

278.  Brazil argued that the EC had not offered any explanation of how, in practice, use of an indexed
or lagged rate would have interfered with Brazil's sovereignty over its internal monetary affairs. Brazil
considered that no such interference would have been present. The EC was not being requested in any
way to make "assumptions on the merits of the monetary policy” of Brazil. The EC was simply being
requested to make a technical adjustment to the calculation in order to ensure a proper and fair
comparison.

279.  Brazil further argued that the EC had not offered any explanation of what the consegquences of
this principle were alleged to be. Did it mean that only the official exchange rate could be used? If so, it
did not appear to rule out lagging of the official rate. On the other hand, if the EC considered that this
principle effectively prevented lagging, how did the EC explain the fact that (contrary to what was
stated in the Regulations) the EC itself apparently introduced an "element of lagging” in this case.

280. Brazil disagreed with the EC's view that it was the clear intent of the negotiators to leave
monetary aspects of dumping out of the scope of the Agreement. Rather, the intent of the negotiators
was to exclude depreciation exchange dumping from the scope of the Agreement. It was absolutely
wrong to infer from this specific fact the genera statement that "monetary aspects of dumping” were
outside the scope of the Agreement. In any event, even if such a principle could be relevant to the
interpretation of the Agreement, Brazil did not consider that it could be applied in away to frustrate the
fundamental objective of the Agreement, i.e. the requirement that there be a proper and fair comparison
between normal value and export price.

281. Brazil argued that even if such a principle could be said to exist, to have been potentialy
infringed and to be of sufficient weight to prevail against other provisions of the Agreement, it would
have ceased to apply once the Brazilian authorities expressy requested the EC to make the necessary
adjustment. Such a request had been made by letter on 23 October 1991, five months before the
imposition of definitive duties. In these circumstances, Brazil considered that the reasoning put forward
by the EC could not be sustained and should be rejected. Brazil argued that the real reason behind the
position adopted by the EC was the entirely unfounded view that if the EC were to adjust exchange rates
in one caseg, it would have to do it in every case (thisissue is discussed in more detail in section (h)).
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282. The EC argued that in the specific case of the choice of exchange rates for the purpose of the
comparison, it could not be argued that if the Brazilian Government requested the EC to disregard the
official exchange rate set by the Brazilian authorities then the EC was free to do so. Obvioudly, this
would have eliminated any question of fair treatment of the Brazilian exporters in this particular case,
but would have posed immediately the question of fair treatment of the injured EC industry.
Furthermore, it was in the long-term interest of exporters in anti-dumping cases to have a minimum of
predictability in relation to a factual question, such as exchange rates, which experience showed was
characterised by avery high degree of volatility. Consistent resort to official exchange rate was the only
method which could assure exporters subject to an anti-dumping investigation of at least a minimum
degree of certainty as to whether they werein fact dumping or not.

(9 Arguments relating to the EC's contention that the adjustments requested were beyond the scope
of the Agreement

283.  Brazl recalled that in its statement during the conciliation meeting of the Committee, the EC
had stated that the adjustments requested would be "unduly stretching" the provisions of the Agreement,
introducing new concepts for price determination” and would be "far beyond the scope’ of the
Agreement.®® Brazil argued that where such adjustments were necessary to ensure a fair comparison
between normal value and export prices, they were clearly within the scope of (and required by) the
Agreement. Brazil recalled in this context its statements regarding the practice of the contracting parties
and Article 2.4.1 of the 1994 Agreement (mentioned above in section (@), and that Article 2:6 of the
Agreement expressly mentioned "differences in taxation" as one of the factors affecting price
comparability for which adjustments should be made. Brazil argued that taxes were typical economic
measures imposed by a Government and were therefore comparable, in this respect, to the fixing of
exchange rates. It was not unreasonable to see frozen exchange rates in this case as a kind of
government tax on exports, because exporters were obliged to exchange their foreign exchange a a
reduced value (40 per cent lower) due to the excess of domestic inflation over the depreciation. Taxes
and exchange rate freezes may both be considered as government measure entirely outside the control of
exporters. Therefore, it seemed contradictory to make an allowance for taxes but to dismiss all
possibility of any allowance in the case of afrozen exchangerate. By not making the adjustments to the
exchange rates, the EC had violated Article 2:6 of the Agreement.

284. The EC argued that taken literally, an "exchange rate" was not a difference, but a factua
stuation. Therefore the fixed "exchangerate” applied by Brazil in this case was not a difference nor did
it lead to any different treatment since cotton yarn producers could sell at any price they wished abroad.
They were also free to convert the proceeds of their sales abroad into cruzados at any moment they
wished to, or they were free to keep the proceeds in their account abroad or to hedge against risks of
exchange rates variation. Hence, there was no difference in the sense of Article 2:6, for instance, like
the obvious "difference” which resulted from a country applying different tax rates, which was an
objective and verifiable difference where the individual exporter had no freedom of choice as to whether
to comply with it or not.

285.  Brazil disagreed with the EC's argument that an exchange rate was not a "difference” within the
meaning of Article 2:6, but a "factual situation”, and argued that a sales tax was aso a factual situation
but not a "difference" in that sense. Nevertheless, Article 2:6 required an alowance to be made where
domestic sales were subject to a sales tax because of the difference between the way in which the
normal value was expressed including sales tax and the way in which the export price was expressed

not including sales tax. This difference affected price comparability, and therefore, in making the
comparison, an allowance had to be granted. Brazil argued that in the case before the Panel aso there
was clearly a difference between the way in which normal value was expressed and the way in which

®ADP/113, paragraphs 5, 6 and 7.
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export price was expressed. Normal value was expressed in cruzado and export price was expressed in
United States dollars.  This was an objective difference which affected price comparability. Therefore,
in making the comparison (i.e. in applying an exchange rate), investigating authorities were required to
make due allowance for this difference. Use of the frozen exchange rate by the EC in this case did not
take into account the objective difference that were present. The EC should therefore at least have
considered making due allowance to take into account the distortions which arose. Brazil had suggested
anumber of ways in which this could have been done.

286. The EC argued that its interpretation of the obligations under Article 2:6 was that exchange
rates did not come under the second sentence of that Article. They were relevant in the context of the
obligations imposed by the first sentence, and for the reasons aready mentioned above, these
obligations had been met by the EC in this case.

(hy Arguments relating to the likely effect of the methodology on future proceedings, i.e. the
"floodgates’ argument

287.  Brazil argued that the position adopted by the EC appeared to be a concern that if Brazilian
arguments were taken into consideration in this case there would be an opening of the floodgates, i.e.
there would be endless wrangling about the correct exchange rates in future proceedings. However, it
was not Brazil's postion that any difference affecting price comparability should be taken into
consideration, but that differences affecting price comparability arising from temporary exchange rate
fluctuations should be taken into consideration. Also, Brazil's argument was not that the rate of inflation
must always be fully reflected in the rate of depreciation for the officia exchange rate to be used.
Brazil's argument was that when a clear temporary exchange distortion occurred, this should be taken
into consideration. For this, it was necessary to calculate an aternative or adjusted exchange rate for the
period concerned, and there were a number of reasonable ways, including indexing to inflation, for
doing so. The practice in the main dumping jurisdictions showed that there were a number of options
available for authorities to deal with temporary exchange rate fluctuations, which could be tightly
defined and circumscribed. Therefore, any administrative concerns of the EC in this case were ill
founded. In any event, the EC should not rely on concerns about administrative workability as a basis
for flouting akey principle of the Agreement, namely, the requirement for afair comparison.

288. The EC disagreed with Brazil's argument that the EC practice on this issue was motivated by
reasons of expediency and administrative convenience. The EC argued that there was nothing in the EC
practice, in this or any other case, to suggest that the EC was acting on the basis claimed by Brazil. The
mere fact that the investigation period in this case exceeded the normal period of one year (Recital 11 of
Provisional Determination) may be an indication of the seriousness with which the EC had handled this
case.

289. The EC argued that it was not sacrificing fairness in this case in order to increase certainty and
predictability in other cases. The EC was concerned with certainty and predictability in all cases,
including this one. A purpose of the Agreement was protection of the domestic industry from unfair
trade, and under domestic law the investigating authorities must pay attention to and respect the rights
and interests of al the parties involved in the administrative and judicia proceedings.

290. The EC then addressed Brazil's argument that the EC was free to use an exchange rate different
from the Brazilian official exchange rate, and said that Brazil had failed to explain what this other
exchange rate would consist of, by whom it would be fixed, and how such "freedom” to use a different
exchange rate amounted to an infringement of the Agreement. Brazil's approach in this regard was
short-sighted and disregarded the long-term interest of ingtilling into the system of the Agreement
certainty, fairness, predictability, and conformity with the generally accepted principles of international
law. The need to "second guess' the exchange rate to be used, and the arbitrary manner in which such a
choice would be made, would not conform to the desired principles of international law.
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291. Brazil shared the concernsreferred to by the EC, but argued that these concerns were stated in
a manner which reflected the EC's position as a contracting party that predominantly had recourse to
anti-dumping measures, as opposed to a contracting party that predominantly found its exporters subject
to anti-dumping measures. Brazil considered that the EC's statements on this point did not represent a
well balanced view, in that the EC considerably overstated the extent to which Brazil's claim might lead
to the results referred to. An exchange rate freeze which undervalued a currency could not be sustained
for any significant period. Moreover, a situation with undervaluation, as a matter of law, would be
irrelevant in the context of an anti-dumping proceeding. Thus, as a matter of fact and law, the only type
of situation with which one could be concerned was the situation present in this case: a temporary
exchange rate freeze which overvalued the domestic currency.

292.  Brazil agreed that it was desirable to restrict the elements of subjectivity under the Agreement
in order to prevent its abusive or creative application by contracting parties. However, the element of
"subjectivity" involved in the method of assessment would not be more than that present in numerous
other provisions of the Agreement, i.e. though the investigating authorities determination on this point

would involve an €ement of discretion, this was not different from the case for numerous other
provisions of the Agreement. Moreover, if the investigating authorities exercise their discretion in
accordance with the provisions of the Agreement, the discretion would have been properly exercised by
them. That would represent the established manner in which the Agreement was currently applied, and
would add nothing new. Furthermore, and most importantly, it could only ever be exercised in favour of
the exporters concerned, who would almost certainly always be from devel oping countries experiencing
special problems with inflation. As far as verification of the relevant parameters was concerned, since
these would be determined by the investigating authorities themselves, no difficulty in verifying them
would arise. At no time would the investigating authorities be required to second guess future exchange
rate movements. The investigating authorities would not at any time be required to take into
consideration future "highly volatile and unpredictable differences”.

293.  Brazil argued that it was taking a long term view of the need for a proper, fair and effective
functioning of the Agreement. This view was apparently shared by the contracting parties when they
clarified the correct interpretation of the 1979 Agreement in Article 2.4.1 of the Anti-dumping
Agreement concluded under the Uruguay Round. Brazil was concerned in this case with a very real and
well documented problem: apparent exchange dumping. This problem needed to be addressed and
clarified in order to ensure a healthy and functional operation of the Agreement. This was a view that
was apparently shared by the contracting parties (including the EC), who had offered further
clarification of thisissuein the Uruguay Round Agreement

294.  The EC argued that Uruguay Round Agreement was not relevant to the present case. The EC
argued that it had met all the requirements of the Agreement. The procedural requirements of the
Agreement, including those of Art. 2:4 and 2:6 were not dictated by the interests of the investigating
authorities but of all private partiesinvolved in the proceedings.

) Arguments relating to trestment of Brazil being contrary to the treatment of other countries in
the case

295.  Brazil argued that the EC contradicted itself within the proceedings of this case which,
inter alia, also included Egypt. In the Definitive Determination, the EC stated that: "With regard to the
rate of exchange used for the calculation of the cost of imported cotton, the Commission found that the
claim of the Egyptian producers/exporters was justified. Consequently the cost was re-calculated and
this modification led to a decrease of normal value" (recital 20). Therefore, in the case of Egypt, the
EC was prepared to accept a modified exchange rate. The lack of acceptance of exchange rate
adjustment for Brazil therefore was discriminatory.

296. The EC argued that the "special" exchange rate in force for raw cotton transactions mentioned
in Recitals 17 and 20 of the Definitive Determination was the "official” exchange rate set by the
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Egyptian authorities for import of raw cotton into Egypt. Brazil could not, therefore, claim that it had
been discriminated against, because in both instances the EC used "officia” exchange rates fixed by the
responsible authorities of the two countries.

() Arguments relating to the importance of the economic situation and a change in the criteria by
the ECi.e. "moving the goalpost”

297. Brazil recdled that in recital 17 of the Provisiona Determination, the EC had stated that "the
Brazilian exporters were not able, during the preliminary investigation, to produce any arguments that
the official exchange rates did not correspond to a realistic economic situation. Therefore, the request
for an adjustment of the export price has been rejected at this stage of the proceeding”. Thus, Brazil
argued that the EC strongly implied that if evidence had been available that the official exchange rate
did not correspond to arealistic economic situation, the adjustment would have been granted. However,
by the time of the Definitive Determination the EC had dropped this argument even though the exporters
had irrefutably established that the use of unadjusted official exchange rate in this proceeding would
have been economicaly unredlistic. Without giving the exporters the opportunity to present further
arguments, the EC switched to the position that it could not consider the adjustment at all, this was
effectively "moving the goalposts'. Brazil argued that if economic reality was a relevant factor in
determining whether or not to use an official exchange rate, the EC should have stated whether or not it
considered the use of the official exchange rate in this proceeding to be economically redlistic. Brazil
said that if economic reality was not a relevant factor, then the EC should confirm that the Provisional
Determination was incorrect on this point.

298. Brazil also said that if economic reality was a relevant factor in determining whether or not to
use an officia exchange rate, the EC should state whether or not it considered the use of the exchange
rate in this proceeding to be economicaly redlistic, especially in the light of the data presented by
Brazil.

299. The EC argued that the exporters had ample opportunity to present their arguments at both
stages leading to the imposition of provisional and definitive duties. Recital 17 of the Provisiond
Determination and recitals 26-28 of the Definitive Determination demonstrated that in both instances
the Brazilian exporters were making the same type of allegations to the EC authorities. Moreover, the
replies of the latter were the same in both instances. Therefore, it was not reasonable to claim that the
EC had changed standards by "moving the goaposts'. The fact was that Brazil was contesting the
validity of the Definitive Determination with the Agreement, and it had failed to provide any convincing
arguments or data, both at the time of the investigation and now before the Panel, to demonstrate that the
EC's recourse to "official" exchange rates in its determination is unlawful. The EC argued that it had
met all the requirements of the Agreement in this case.
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(K) Brazil's alegation that the EC failed to exercise its discretion

300. Brazil argued that there was an important distinction between failing to effectively exercise a
discretionary power and exercising it incorrectly. The Agreement established an obligation for anti-
dumping authorises to ensure a fair comparison between normal value and export price, and this
included the obligation to take into account distortions arisng from temporary exchange rate
fluctuations, especially in the context of proceedings concerning exports from developing countries.
Anti-dumping authorities exercised discretion in how they fulfil these duties. Brazil argued that in this
proceeding, the EC effectively failed to exercise its discretion by taking the view that the existence of
"exchange dumping” was simply irrelevant to its determinations, even in relation to a developing
country. According to the EC, the exchange rates at issue could not be the "subject of appreciation”. In
taking this position, the EC had infringed the Agreement. Such infringement in itself was sufficient for
a recommendation of withdrawal of the measures, without it being necessary to reach any conclusions
on the facts of the case. However, should it be considered that the EC did exercise its discretion, Brazil
additionally believed that, given the facts, the course of action taken by the EC was so clearly erroneous,
that it also infringed the Agreement. The position taken by the EC in this case effectively nullified the
two most important principles applicable to this proceeding: the requirement that a fair comparison be
made between normal value and export price and the requirement that special account be taken of the
position of developing countries.

301. The EC argued that Brazil's claim did not add anything materialy new to the previous
arguments. They were based on the false assumption that the requirement "to ensure afair comparison”
included the obligation to take into account distortions arisng from temporary exchange rate
fluctuations. This argument had been dealt with above. The EC also argued that it had met the
requirements of Article13 of the Agreement, i.e. the provison which addressed the situation of
developing countries.

V.3. Determination of Injury

Introduction

302.  Brazil claimed that the EC had violated Articles 3:1, 3:2, 3:3, 3:4 and 8:2 of the Agreement in
so far as. (i) the injury findings were not based on positive evidence and the EC authorities did not
make an objective examination of the relevant facts; (ii) the EC authorities did not give a reasonable
explanation of how the facts supported the injury determination; (iii) the Brazilian exporters were
discriminated against in the injury findings, and, (iv) the quotas agreed under the bilateral textile
agreement precluded afinding of injury.

303. The EC argued that its determination had not violated Articles 3:1 to 3:4 and 8:2 of the
Agreement.* The EC argued Article 8:2 did not relate to a determination of injury, but only to the
imposition of an anti-dumping duty. Further, in view of the text of Article 3 (which pertained to injury
determination) and the application of the standards of review mentioned above (section 1V), the
investigating authority had a very broad discretion in determining the relative importance of each factor.
Thus, the Panel could reach the conclusion that the provisions of Article 3 had been infringed only if
the Panel were to consider that the EC did not take into account all relevant facts (which was not argued
by Brazil in this respect) or, given the degree of discretion left by the Agreement, made a manifest error
ininterpreting the facts beforeit. The EC argued that Brazil had merely stated in its submission that the
facts before the investigating authority did not support the determinations made. Brazil had not claimed

®With respect to the injury determination in the present case, the EC referred the Panel to its
Provisiona and Definitive Determinations (respectively recitals 26 to 46 and 35 to 51).
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that the EC had made amanifest error of fact or of interpretation of facts, and it could not be considered
as having discharged its burden of proof before the Panel. The EC argued that Brazil did not seem to
contend that all relevant facts were not taken into consideration. Rather, Brazil's arguments seemed to
pertain to the relative weight given to each of the relevant facts.

@ Violation of Articles 3:1 and 3:2: Injury findings not based on positive evidence, and failure to
make an obj ective examination of the relevant facts

Introduction

304.  Brazil argued that Article 3:1 imposed an obligation on the investigating authorities to make the
injury determination on the basis of "positive evidence" and "an objective examination”. Article 3:2
was amore detailed specification of that obligation. Brazil argued that the EC had violated Articles 3:1
and 3:2 in this case because it did not use the appropriate evidence. Brazil argued that the EC should
have used Cacex statistics™ for its injury determination because they were the most accurate source of
data, and were the data on which the EC itself appeared to rely on in the case of the EC/Brazil bilateral
agreement on textiles under the MFA. Instead, the EC had used Eurostat statistics®, which were less
accurate and had been shown to be inaccurate in the past. The Eurostat statistics reported a higher
import volume from Brazil compared to the Cacex data.

305. The EC argued that there was no evidence to show that the Eurostat statistics were not accurate.

The Eurostat statistics were normally verified by the EC authorities, and showed data on imports that
had entered into the EC. On the other hand, Cacex data were on exports from Brazil (and not imports
into the EC). The EC argued that the determination of injury focused on import data and not on export
data, and there could be various reasons for the data on exports and imports for any particular product
within a particular time to be different. Also, Brazil's alegation regarding inaccuracy of Eurostat data
was based on one other case which involved a different situation, i.e. in a case where product
classification had resulted in an error which had been pointed out by the respondents themselves. Inthe
present case, no such error had been pointed out, and the product categories were not such that errors of
misclassification were likely to occur.

Arguments of the parties

306. Brazil argued that the data on the volume of EC imports of Brazilian cotton yarn used by the EC
initsinjury analysis were based on Eurostat statistics which reported a considerably higher figure than
the official Brazilian export statistics (Cacex). Cacex data were gathered under a strict system imposed
by the bilatera textile agreement which Brazil had concluded with the EC in the framework of the
MFA. They were based on origin statements issued in Brazil after shipment, and the proof of the
shipment was the bill of lading. Thus, Brazil was in a position to accurately monitor all exports of
cotton yarn to the EC. Furthermore, these imports were also checked by the EC authorities when the
goods were imported, and the EC had never challenged these statistics. On the other hand, Eurostat data
were merely the result of adding up import data gathered by the customs authorities of each individual
EC member State. Inaccuracies often occurred in this data and this had been acknowledged by the EC.

307.  Brazil argued that evidence and arguments presented to the EC during the proceedings showed
that Cacex figures were more accurate and reliable in this case. Indeed, if Eurostat figures were correct,
Brazil would have exceeded its import quota under the bilateral textile agreement in both 1987 and
1988. The hilateral textiles agreement provided for immediate notification to the Brazilian authorities

®Cacex statistics are the official statistics on trade collected by Brazilian authorities.

®Eurostat statistics are the official statistics on trade collected by the EC, which is collected by
adding up the statistical returns from the Customs authorities of the member States.
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by the EC if quotas were exceeded, but no such notification was made to Brazil. Thus, the EC had itself
considered the Cacex figures as being more reliable than Eurostat figures. Brazil argued that the use of
the correct Brazilian Cacex figures would have shown that, similar to a number of developing countries
involved in this case, the market share of Brazilian cotton yarn in the EC market was de minimis.
Hence, termination of the proceedings against Brazil without the imposition of measures would have
been the only justified outcome.

308.  Brazil aso argued that there was a marked contrast between the EC's adherence to the official
FIBGE exchange rates (i.e. the officia exchange rates mentioned in section V.2) and its outright
rejection of the official Cacex statistics.

309. The EC recdled that the Brazilian exporters had aso clamed before the investigating
authorities of the EC that Cacex data were more reliable. However, the investigating authorities had
considered that the import statistics of Eurostat were more reliable than Brazil's export data, because
they represented the volume of imports cleared at the EC frontier and on which customs duties had been
collected. It was the EC's practice to use Eurostat figures in verifying the quantities imported into the
EC because these were official figures provided by the customs services of the member States and they
were the only statistics which showed the quantity of goods which were "introduced into the commerce”
of the EC, within the meaning of Article2:1 of the Agreement. Therefore, the Eurostat statistics
indicated the volume which had been proven to have entered for consumption into the EC market, and
upon which the arguments relating to injury had been based. On the other hand, Brazil's export data
consisted of records of goods being exported from Brazil, but with no proof that the goods had actually
entered into the EC. The bill of lading was not, as claimed by Brazil, irrefutable evidence that the goods
actually reached the destination mentioned on it, as it was not uncommon practice that goods at sea
changed both ownership and country of destination.

310. TheEC argued that it was not that the EC always relied on the Eurostat figures or that it always
disregarded any other potential source of information on the volume of imports. For instance, when the
relevant EC Combined Nomenclature (CN) code had a wider coverage than the product under
investigation (and provided that there was complete cooperation from the exporters), the volume of
exports could be assessed on the basis of information contained in the questionnaire responses.
However, other sources may be resorted to only if it was proven that Eurostat data could not be used and
that dternative reliable information was available. The EC argued that it had never "itself considered
the Cacex figures as being more reliable than Eurostat”, and had never acknowledged inaccuracies as
regards imports of cotton yarn from Brazil in the years in question. The EC aso said that it had not
made any statement before the Panel or during the investigation that would support Brazil's argument
that "it resulted from the evidence and arguments presented to the EC during the proceeding that in this
case, Cacex figureswere morereliable”.

311. Regarding Brazil's argument that if Eurostat data were accurate then Brazil would have
"exceeded" its import quotas under the bilateral textile agreement in 1987 and 1988, the EC argued that
Brazil was ignoring that its bilateral textiles agreement with the EC contained so-called "flexibilities”
provisions, which permitted the exporting country to make advance use of up to 5 per cent and carry
over up to 7 per cent for each category of products under quota for each quota year. Since these
provisions had been frequently resorted to by exporting countries, it was important to consider whether
the total quantities actually imported during the period of application of the agreement did not exceed
the quantities allowed for during the agreement'stotal period of application taken together.

312.  Brazil argued that it had not alleged that the EC had made any statement that the Cacex data
was more accurate than the Eurostat data. Brazil smply considered that all the evidence supported the
view that the Cacex figures were more accurate than the Eurostat figures. Brazil argued that if the
Eurostat figures were accurate (and were considered accurate by the relevant EC authorities), then the
quotas agreed under the bilateral agreement would have been exceeded. If this were the case, certain
provisions of the bilateral agreement would have come into operation. However, this did not occur and
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therefore Brazil inferred that, in the context of the bilateral agreement, the EC was itself proceeding on
the basis that the Cacex figures, not the Eurostat figures, were accurate.

313. The EC recaled that the bilateral agreement between the EC and Brazil laid down quotas for
the years 1987 to 1991, which overlapped with the period taken into account for determination of injury
(1986 to 1989). The EC argued that the quantities allowed to be imported by the agreement were
98.145tonnes in 1987 to 1989, and the quantities actually imported during that period were
97.907 tonnes on the basis of the Eurostat statistics.®” These figures were very close to one another and
did not show any excess of imports for the period under consideration. Therefore, it was natural that the
EC had not notified or complained to the Brazilian authorities for what Brazil was claiming as excessive
imports in 1987 and 1988, since these imports were within the overall limits allowed by the bilateral
textiles agreement. The EC therefore asked the Pandl to reject as unfounded Brazil's argument that its
market share of cotton yarn in the EC was de minimis.

314.  Brazil argued that Article 6(1) of the bilateral agreement permitted the advance use of part of
the following year's quota, equivalent to up to 5 per cent of the current year's quota. Article 6(3)
permitted the transfer into Group |, category 1 (into which cotton yarn fals) from categories 2 and 3 of
up to afurther 2 per cent. The 7 per cent carryover provision of Article 6(2) could not be used, since the
1987 quota (32,165 tonnes) would have been fully used (Eurostat gave afigure of 35,430 tonnes). These
Articles could not therefore form the basis for an increase in the quota sufficient to support the argument
being put forward by the EC. In any event, these provisions could not have been used without prior
notification by the Brazilian authorities (Article 6(5) of the bilateral agreement). No such notifications
were given. It followed that the Eurostat figures clearly suggested that the quota was exceeded in 1988,
even taking into consideration the various flexibility provisions referred to by the EC. However, no
consultations were initiated by the EC under Article 7 of the bilateral agreement. Furthermore, no
consultations were requested by the EC under Article 8(5) of the bilateral agreement (which dealt with
discrepancies in statistics). Brazil inferred from this fact that, in redlity, the EC operated the bilateral
agreement by reference to the Cacex figures, not the Eurostat figures. In Brazil's view, therefore, there
was a clear contradiction between, on the one hand, the EC's insistence that the Eurostat figures were
correct in the context of this anti-dumping proceeding, and its apparent reliance on the Cacex figuresin
the context of the bilateral agreement. Brazil did not consider that recitals 37 to 38 of the Definitive
Determination offered further clarification in this regard.

315.  Brazil argued that while the EC was correct in noting that the total Eurostat figure of import
volume of cotton yarn for the years 1987, 1988 and 1989 was less than the total quota for those years,
this was not relevant to the argument being made by Brazil. The situation noted by the EC occurred
only because exports fell dramatically in 1989, most probably as a result of the exchange rate freeze.
What was relevant was the position in, for example, 1988. The quota in 1988 was 32,712 tonnes, the
Cacex figure for that year was 26,736 tonnes, whilst Eurostat's figure was 35,430 tonnes. The position
was similar in relation to 1987, where the Eurostat figures suggest that the quota was exceeded by 10.14
per cent.

316.  Brazil argued that if the EC's argument that goods recorded as leaving Brazil for the EC may
have subsequently been diverted to another destination were correct, then Cacex figures would be higher
than Eurostat figures. However, in fact, the relevant Cacex figures were lower than the relevant
Eurodstat figures. Furthermore, even an argument that some goods recorded as leaving Brazil for other
destinationsin fact arrived in the EC would be incorrect because cotton yarn originating in Brazil could
not be imported to the EC under the bilateral agreement unless accompanied by the correct documents
issued by the Brazilian authorities. The Brazilian authorities applied stringent administrative procedures
on its exports of cotton yarn to the EC and penalized the incorrect completion of bills of lading. The EC

®These statistics do not include the rolling effects of the provisions on flexiilities for the years
1986, 1990 and 1991.
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also penalized incorrect import declarations. These penalties varied across member States, and included
fines, confiscation of goods and, in some cases, imprisonment.

317.  Brazil argued that the most likely explanation for the discrepancies was the misclassification of
goods by Eurostat, either according to the customs heading, or according to the country of origin. This
had occurred in another case which involved Turkey, and had been acknowledged by the EC.*® Braxzil
argued that in that case, as a result of the correction to the data, the dumping duty applied to most
Turkish exporters was reduced from 52.1 per cent to 10.1 per cent. The inaccuracy of the Eurostat
figures was brought to the attention of the EC investigating authorities by ABIT on 28 October 1991 but
the EC took no steps to request the member States to verify the accuracy of the Eurostat figures, as it
had done in other anti-dumping proceedings when reasonable doubt existed concerning the accuracy of
Eurostat data. This failure to verify was aso afailure on the part of the EC to take the steps necessary
to have special regard to the position of Brazil as a devel oping country.

318.  Brazil further argued that in this case, the EC was reluctant to allow exceptions to the general
rule that findings should be based on Eurostat data in the context of an anti-dumping proceeding. This
was a rule easy to administer and could generally be applied in a non-discriminatory way. However,
Brazil considered that such considerations could not prevail when it was demonstrated beyond
reasonable doubt, as was done in this case, that the Eurostat figures were inaccurate. At the very leadt,
the EC should have taken the usual steps to verify the accuracy of the data. This was al the more
important in this case, since the figures had a critical impact on the injury analysis carried out by the EC.

319. The EC argued that Brazil was making an incorrect assumption in stating that the most likely
explanation for the alleged discrepancies was the misclassification of goods by Eurostat either according
to the customs heading, or according to the country of origin. In the case referred to and quoted by
Brazil (polyester yarn from Turkey), the respondent had taken active steps to have specific customs
declarations corrected for identified quantities. In the request for reclassification of certain exportsfiled
with the United Kingdom authorities, the respondents in that case had provided positive information,
and not mere assumptions or statements, that the Eurostat figures were not reliable. No such action was
taken by the exporting companies or their counsel in the present case. Given the alleged importance of
this aspect for the exporters, one could assume that if they had had serious evidence of mis
classifications, they would have submitted them to the EC customs authorities. In this respect, the EC
argued that the responsibility for correct classification of imported products was not with the national
customs authorities or with Eurostat; rather, it was with the importer when filling in the customs
declaration relating to a particular shipment.

320. TheEC argued that in the polyester yarn case cited by Brazil as evidence of error in the Eurostat
data, the procedure only covered yarns made of polyester staple fibres. The EC explained that the CN
distinguished between man-made fibres and filament, and also between synthetic and artificial fibres.

Moreover, within the synthetic fibres category (like polyester fibres) the CN identified four different
sub-categories. As aresult, there was a larger risk that misclassification occurred in the polyester yarn

®Brazil referred to the Commission Regulation (EEC) No. 2904/91 of 27 September 1991, Official
Journal of the European Communities No. L 276/7, recital 32, which stated that "The Association of
Exportersin Turkey expressed serious doubts concerning the accuracy of Eurogtat statistics used for the
establishment of the country-wide dumping margin for Turkey. Upon request, the national customs
authorities concerned carried out an investigation, the outcome of which isthat a substantial proportion
of the imports recorded in Eurostat under the CN codes corresponding to the yarns concerned
originating in Turkey, have been misclassified, as they should have been entered under a CN code
heading not covered by the proceeding. The result of this misclassification is that the coverage of
exports by the investigated exporters in Turkey increases considerably and, therefore, the Commission
considers that the highest dumping margin found for an investigated exporter is an appropriate basis
for estimating the country-wide dumping margin for this country."
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case than in the present case. In the present case, the risks of misclassification were very limited
because (i) the product concerned was easy to identify and, hence, to classify; and (ii) the scope of
investigation covered two complete CN codes (CN 5205 and 5206) with no sub-heading excluded in
contrast to the product coverage in the polyester yarn case. Since the present case concerned al cotton
yarns, misclassification would have no impact on the global import figures. Moreover, in the absence of
positive evidence of misclassification, the EC had no reasons, on the basis of its practice (including
polyester yarn from Turkey), to seek verification of import data.

321. The EC argued that Eurostat data were based on the declaration filed by the importers. Strict
customs requirements, in the form of export and import licences were a so applied by the EC authorities
together with case-by-case customs verifications, which made Eurostat import data highly reliable.
Moreover, customs authorities of the members States were required to regularly check import figures
and correct them if necessary. The EC said that the product under investigation was subject to a
bilateral export agreement concluded within the framework of the MFA. This agreement provided for
very complete and strict means of control of the quantities imported (including for the product under
investigation in the present case). Protocol A to the bilateral agreement provided that import licences
were granted only on presentation of the original of the corresponding export licences (Article 11:1);
exports of Brazilian origin which were not covered by Brazilian export licences issued in accordance
with the provisions of Protocol A may be refused (Article 12:2). Moreover, each Brazilian export
licence could only cover one of the categories of products made subject to quantitative limits
(Article6:2). As aresult, each shipment had to be accompanied by the relevant export licence which
could only cover a particular category of products. This system also implied that the nature and content
of each shipment presented to customs was normally checked on a case-by-case basis to ensure the
correspondence between the import licence, the export licence and the shipment, thus making mistakes
on classification and quantities almost impossible.

322. TheEC argued that Eurostat data in this case were based on these verified customs declarations.
Moreover, in order to ensure that no reporting mistakes dipped in, Eurostat services in Luxembourg
used monthly reports from customs authorities. These reports included volumes and values. Eurostat
regularly controlled the data by calculating a monthly unit value for imports of a particular product from
a particular origin and comparing this value with the unit value calculated on the same basis for the
previous month. If, depending on the product, differences of a certain magnitude were identified,
national customs authorities were requested to proceed to verifications. In the present case, the Eurostat
services did not notice discrepancies. Under the Agreement, the EC had no obligation to accept a
request from a complainant or a respondent unless it was satisfied that such a request was sufficiently
justified on its merits.

323. The EC drew adistinction between internal verification of Eurostat data through, inter alia, the
method described above and the verification of data apparently required by Brazil, i.e. verification of
customs documents by national authorities, which was done when active steps were taken by the
importer and a specific request to this effect was made on the basis of positive evidence. In the present
case, in contrast with what had occurred in the polyester yarn (Turkey) case, no exporter had asked for
such averification.

324. TheEC argued that al the evidence submitted by Brazil supporting its allegation of inaccuracy
of the Eurostat figures consisted of saying that there was most probably a problem, because Brazilian
export figures did not match Eurostat data. Brazil had however not provided evidence that the Brazilian
datawere more reliable. The EC further argued that the Cacex figures with respect to the product under
investigation, while being different from the Eurostat figures, were also different from the export data
notified by Brazil to the United Nations. For instance, for the year 1989 (the investigation period), the
Eurostat figures for imports from Brazil into the EC were 26,863 tonnes. Brazil claimed that the Cacex
export figures were 22,201 tonnes. However, the export figures for the same product notified by Brazil
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to the United Nations (SITC 65133 and 65134, which corresponded to CN 5205 and 5206)% for the
same year showed a quantity of 24,293 tonnes. Thus, the EC had serious doubts that the Cacex figures
were reliable and should have been used instead of the Eurostat figures. The EC said that the difference
between the Eurostat figures and the United Nations SITC figures could be explained by the fact that the
product coverage of CN 5205 and 5206 was a bit broader than that of SITC 65133 and 65134.

325. The EC further argued that Brazil's allegations regarding the use of Cacex figures demonstrated
only that the EC had not taken advantage of the enforcement provisions available under the bilateral
agreement for a particular year (as the system was based on a global quota for the implementation of the
agreement allocated on a yearly basis). This did not prove that the EC had relied on Cacex figures for
the administration of the quotas. Brazil's alegation that the EC actually managed the quotas under the
bilateral agreement on the basis of Cacex data was purely an assumption, based on incorrect factual
statements. The EC argued that when the purpose of an investigation was to identify the quantities of a
particular good entering the territory of the investigating authority, it was a priori more logical and
reliable to take into account the statistics recording imports than those recording exports. The fact that
Cacex figures were lower was not incompatible with the fact that imports for a given period were higher
than exports for the same period, inter alia, for two reasons. The first was that goods could transit
through a third country and be stocked there for some time before being exported to their final
destination. The second was that Eurostat figures recorded goods put into free circulation in the EC. It
may bein the interest of the importer to stock the goods in a customs warehouse for some time and clear
them through customs only when they needed to be delivered. In such cases, import statistics could
include quantities which were recorded on export statistics before the investigation period. Thiswasall
the more possible if one kept in mind the fact that under the bilateral agreement, export and import
licences had arelatively long period of vaidity.”

326. The EC argued that it was not correct that with the exports for a given year exceeding the
annual quota, the enforcement mechanisms available to the EC under the bilateral agreement would
have been triggered. The quota was set for a particular implementation period under the bilateral
agreement and the fact that exports exceeded an annua allocation of the quota was not as such a
judtification for initiating consultations if requests for flexibility had been made; the EC noted that
Brazil had itself agreed that the total quota was not exceeded for the years 1987 to 1989. Therefore, no
reaction of the EC was necessary. Also, it was not correct that Brazil had never notified its intention to
take advantage of the flexibility provisions. Brazil had actually asked for flexibility several times, and
the EC had evidence of numerous such requests.””  The EC argued that as this was the main point on the
basis of which Brazil alleged that the EC had used Cacex figures (instead of Eurostat figures) to
administer the bilateral agreement, the argument of Brazil in this respect should be rejected as factually
incorrect.

327.  The EC argued that given that the Agreement did not contain any specific obligation asto what
figures should be used by the investigating authority and given that the EC's obligation in this respect
was limited to aglobal obligation to base its findings on objective and verifiable facts, the EC was of the
opinion that the Panel should limit its review on this issue to whether the EC made a manifest error of
facts or of appreciation of the facts. None of the arguments raised by Brazil on thisissue established the
existence of such an error. For those reasons, the EC considered that this claim of Brazil should be
dismissed.

®United Nations SITC is the short-form for "United Nations Standard International Trade
Classification”. It has been revised three times and the three revised versions are denoted SITC Rev.1,
SITC Rev.2 and SITC Rev.3.

"The EC referred to Articles 9 and 11:1 of Protocol A to the bilateral agreement in this context.

"The EC provided the Panel with copies of such requests.
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328.  Brazil argued that the notifications provided by the EC appeared to relate largely to regional
(i.e. within the EC) flexibility. The arguments raised by Brazil related to globa flexibility. In this
respect, it was notable that the EC had made no attempt to demonstrate how the documents provided by
it might actually have affected the relevant global figures. The key point being made by Brazil was that
even taking into account the relevant flexibility provisions, the EC had offered no explanation of how
the Eurostat figures might be reached.

329.  Brazil did not agree with the EC's argument that the difference between the Eurostat figures and
the United Nations SITC figures could be explained by the fact that the product coverage of CN 5205
and 5206 was a hit broader than that of SITC 65133 and 65134. Brazil clamed that the product
coverage of SITC 65133 and 65134 was similar, if not identical, to that of CN 5205 and 5206."

330. With regard to the figures alegedly provided by Brazil to the United Nations, Brazil stated that
the basis on which products were classified under the United Nations system had been revised three
times. This could be seen from the document provided by the EC to the Panel, which was headed "Rev
3", i.e. thethird revision. The basis of the second revision could be seen in the final column of the same
document headed "Rev 2". Obvioudy such reclassification could give rise to changes in the relevant
figures. It was therefore quite possible that the United Nations figures referred to a different
classification base than the CN figures, and therefore they were different in comparison to the Cacex
figures aswell asto those provided by the EC in this case.

331. Brazil also noted that figures provided by the EC to the GATT integrated data base, which
served as reference for market access negotiations in the Uruguay Round, were different from Eurostat
figures. According to Eurostat figures, EC imports of cotton yarn from Brazil in 1988 were of
35,430 tonnes, while the corresponding figure according to the data provided by the EC to the GATT
integrated data base amounted to 28,544 tonnes.

(b) Violation of Articles3:2, 3:3 and 3:4: Lack of an acceptable explanation of how the facts
supported the injury determination

Introduction

332.  Brazil argued that on the one hand the EC authorities determined that there was a decrease of
imports of cotton yarn from Brazil both in absolute and relative terms, but on the other hand that price
undercutting of these imports was the lowest among the countries that were investigated, and that export
prices of cotton yarns from Brazil increased during 1989. However, the EC had failed to explain how it
had taken these findingsinto account in its determination of injury. Brazil did not consider that the facts
stated in the injury analysis reasonably supported the determination that exports from Brazil caused
injury to the EC industry. Therefore, Brazil argued that the EC had violated Articles 3:2, 3:3 and 3:4 in
its determination in this case.

333. TheEC argued that its determination had not violated Articles 3:2, 3:3 and 3:4 inthiscase. The

"?Brazil stated that the product coverage of SITC 65133 and 65134 was. "Fils de cotton (autres que
lesfils a coudre), conditionnée pour la vente au détail, contenant au moins 85 p. 100 en poids de cotton,
non conditionnés pour lavente au détail" and "Fils de cotton (autres que les fils a coudre), conditionnée
pour lavente au détail, contenant moins de 85 p. 100 en poids de cotton, non conditionnés pour la vente
au détail.". The product coverage of CN 5205 and 5206 was. "Cotton yarn (other than sewing thread),
containing 85 % or more by weight of cotton, not put up for retail sale" and "Cotton yarn (other than
sewing thread), containing less than 85 % by weight of cotton, not put up for retail sale.”
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EC argued that under Article 3:2, as confirmed by a number of panel reports”™, the investigating
authority was only required to consider whether there had been a significant increase in the volume of
imports and whether there had been a significant price undercutting or price suppression. The EC had
met these requirements and those specified under Articles 3:3 and 3:4. The EC also argued that both
Articles 3:2 and 3:3 provided that "no one or several of these factors can necessarily give decisive
guidance'. Thus, affirmative injury determinations could be made even if one or more of the factors
which had to be taken into consideration did not lead to such a conclusion. The EC also recalled its
arguments regarding the standard of review by the Panel. In light of the above, the EC argued that the
Panel should rglect Brazil's claims regarding lack of an acceptable explanation of how the facts
supported the injury determination.

Arguments of the parties

334. Brazil argued that the facts stated in an injury analysis must reasonably support the
determination that was reached. Brazil argued that in this case, the EC's imports from Brazil had the
lowest level of price undercutting, their volume was decreasing (both in absolute and relative terms),
and the US$ prices of the Brazilian exports were comparatively stable and even increasing in 1989.
Brazil argued that the EC had failed to explain how it had taken these findings into account in its
determination of injury. The facts stated in the injury analysis did not reasonably support the
determination that exports from Brazil, as opposed to those from the countries excluded from the
proceeding, caused injury to the EC industry.

335.  Brazil argued that Article 3:4 of the Agreement provided that "injury caused by other factors
must not be attributed to the dumped imports’. In this regard, Brazil noted that the EC had determined
that "the investigation did not reveal any factors other than the dumped imports which caused material
injury to the EC industry”. However, the findings showed the existence of other causes of injury,
particularly the existence of numerous non-dumped imports which undercut the EC producers prices. In
this respect, Brazil considered that the EC failed to reasonably explain how the facts supported itsinjury
determinations.

336. The EC argued that if Brazil's complaint was that the EC did not give sufficient explanation of
how the facts supported the injury determination (or that the EC had insufficiently explained its
reasoning), this had nothing to do with Article 3, but related to Article 8:5. However, given that Brazil
had not raised any claim on the basis of Article 8:5, thiswould be at this stage a new claim that should
be disregarded by the Panel, and certainly not redefined by the Panel on its own initiative. If, on the
contrary, Brazil was satisfied with the degree of information contained in the statement of reasons but
disagreed with the conclusions reached on the basis of the facts of the case, the EC accepted that this
was an issue to be reviewed on the basis of Article 3.

337. The EC argued that in both the Provisional Determination (recitals 26, 29-30 and 32) and the
Definitive Determination (recitals 35 to 42), the EC had explained that the Brazilian market share was
significant and Brazilian products were in competition with other imports and the like product produced
in the EC. Regarding Article 3:2, the EC argued that the consideration of whether there had been an
increase in the volume of imports was made on a cumulated basis. The cumulated market share of
Brazil and Turkey was 9.6 per cent in 1986, 9.3 per cent in 1987, 9.8 per cent in 1988 and 8.7 per cent in
1989 (Definitive Duty Regulation, recital 41). Even though this market share slightly decreased over the
reference period (1986-1989), it remained significantly high over the period. With regard to the effect
of dumped imports on prices, the EC found significant price undercutting on the part of Brazilian
exporters. between 2.6 per cent and 7.5 per cent (Provisional Determination, recital 32). The findings
of the EC on price undercutting were confirmed by the Council (Definitive Determination, recital 42).

Price depression and price undercutting on the EC market were considered as resulting from the low

"*See: e.g. Salmon CVD, paragraph 259; and Salmon AD, paragraph 493.
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prices of dumped imports (Definitive Determination, recital 47). Thus, the EC had considered the two
aspects of Article 3:2, i.e. volume of imports and price of dumped imports, and found that there was
price undercutting

338.  Regarding Article 3:3, the EC argued that it had evaluated the relevant economic factors for the
EC industry, i.e. production and capacity utilization, sales and market share, prices (which were found to
have significantly declined in 1988 and 1989), investments (which did show some increased
productivity), profitability (which was found to have decreased between 1986 and 1989), and plant
closures and job losses (Provisional Determination, recital 40). These findings were confirmed by the
Definitive Determination, in particular the sharp decline of selling prices, financial losses (especidly in
1988 and 1989), lack of return on investment, closure of alarge number of plants and a substantial loss
of jobs (recital 43). The EC argued that, as stated in the Definitive Determination (recital 45), the
relevant economic factors of injury must not be evaluated in isolation since no one or several of them
can necessarily give decisive guidance. Each of them had to be analysed in close conjunction with the
others. On that basis, the EC considered that the negative factors (such as losses, plant closure and lost
jobs) outweighed other factors such as EC producers output and market share, which could have been
evidence of aless negative situation.

339. The EC argued that Brazil had not offered any evidence to support its allegations regarding its
claim that "the findings clearly showed the existence of numerous non-dumped imports which undercut
the EC producers prices'. The EC argued that the Definitive Determination showed that the EC had
examined a number of other relevant economic factors, such as a sharp decline of selling prices
(recital 45), financial losses and lack of return in investment (recitals 44 and 45), and closure of plants
and substantial loss of jobs (recital 45). With respect to other factors of Article 3:4, the EC had made a
determination that they had not contributed to the injury suffered by the EC industry (for example in
recital 44 of the Provisonal Determination and 51 of the Definitive Determination). Furthermore, the
exporters concerned had made a number of other allegations in the course of the investigation trying to
show that reasons other than dumped imports were causing the injury to the EC industry. The EC had
replied in detail to all these claims in recital 48 of its Definitive Determination, and those reasons
reinforced the view that injury had indeed been caused by the dumped imports from Brazil (and
Turkey). In addition, the impact of imports from other sources was assessed in recital 44 of the
Provisional Determination. It was concluded that only one other country (Switzerland) exported cotton
yarn to the EC in considerable volume during that period, but that these exports had not caused market
disruption nor was there evidence of any dumping or injury caused by imports from this country.
Furthermore, the market share of other countries exporting cotton yarn to the EC in the period in
question was aways substantially below 1 per cent.

340. The EC argued that Brazil had merely stated in its submission that the facts before the
investigating authority did not support the determinations made. It did not claim however that the EC
had made a manifest error of fact or of interpretation of facts. As a result, Brazil could not be
considered as having discharged its burden of proof before the Panel with respect to thisclaim.

341. Brazil argued that the situation in this case represented a violation of both Article 3 and
Article 85 of the Agreement. This was not a new claim by Brazil, but one which had been made by
Brazil throughout the proceeding. Brazil argued that its claim was both that the facts of the case could
not support the findings reached by the EC, and that the regulations imposing the anti-dumping
measures did not state the findings and conclusions reached on all issues of fact and law in a manner
that conformed with Article 8:5. Thus, the facts stated in the Provisiona and Definitive Determinations
did not sufficiently support the conclusions reached. In Brazil's view, although Article 8:5 might not be
referred to explicitly in its first written submission to the Panel, the fact that this argument was being
made by Brazil was clear from the following sentence of Brazil's first written submission, which stated
that: "In this respect, Brazl considers the EC failed to reasonably explain how the facts supported its
injury determinations.” Brazil did not therefore agree with the suggestion by the EC that the
clarification and devel opment of Brazil's arguments on this point could be classified asanew "claim”.
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342. The EC reiterated its arguments regarding the sufficiency of explanation of how the facts
supported the determination. The EC aso argued that the Definitive Determination did not commit a
manifest error in the appreciation of these facts by stating:

"... the Commission had concluded that the investigation had not revealed any factors
other than the dumped imports from Brazl, Egypt and Turkey (which were causing
injury). This conclusion was based mainly on the fact that the loss of profitability and
the other negative economic circumstances had coincided with the continuing price
depression and price undercutting of the Community market, owing to the low prices of
dumped imports." (recital 47).

343. The EC argued that Brazil had not provided any proof to establish that this passage of the
Definitive Determination was a manifestly erroneous interpretation of the facts before the investigating
authorities or that there was no support for the conclusion that dumped imports from Brazil were
causing material injury, particularly in view of the last sentence of Article 3:2 that "no one or several of
these factors can necessarily give decisive guidance”.

344. TheEC argued that it had respected the provisions of Articles 3:2, 3:3 and 3:4 of the Agreement
by clearly establishing in the Definitive Determination that the injury caused to its industry was caused
by the dumped imports and not by other factors. By continuing to base itself on export and consumption
statistics, Brazil was repeating the arguments already made by its exporters during the investigation. As
argued above by the EC, those arguments were not correct. Brazil had offered no new evidence to
support its claims, and seemed to ignore the fact that the last sentence of Articles 3:2 and 3:3 explicitly
indicated that none of the factors mentioned there (for example, price undercutting) could give decisive
guidance. Further, the EC argued that there was no valid reason to disregard Eurostat figures in the
absence of positive evidence that they were erroneous. The market share and volume of exports of
Brazil could therefore be based legitimately on Eurostat figures. The EC aso reiterated its other
arguments mentioned above to support its claim that it had not violated Articles 3:2, 3:3 and 3:4 in this
case.

(© Violation of Article3.2 in combination with Article8.2: Discrimination against Brazilian
exportersin the injury findings

Introduction

345.  Brazil argued that in conducting its injury analysis, the EC had discriminated against Brazil in
comparison to other countries which were also subject to the same investigation, and therefore had
violated Article 3:2 in combination with Article 8:2. Brazil argued that though 18.36 per cent of the
Brazilian sampled exports were determined by the EC to be not dumped, the EC still treated al the
imports from Brazil as dumped imports in its determination of injury. This was different from the
treatment of imports from two other countries subject to the investigation (India and Thailand), for
which the EC had considered only dumped imports. The imports from those countries were excluded
from the investigation on the grounds that they were de minimis. Brazil argued that its exportsto the EC
should have been considered de minimis in the same manner as for those two other countries, a result
particularly valid if only the dumped imports from Brazil were taken into account. Brazil also argued
that the EC had used an official exchange rate for Brazil but a different, i.e. non-official, exchange rate
for Egypt, whose dumping margin was found to be de minimis after resorting to the non-officia
exchange rates.

346. The EC argued that its determination was not inconsistent with the requirements of Articles 3:2
or 8:2 of the Agreement. The EC argued that Brazil had not been discriminated against under the
Agreement. Countries which had very low import shares were excluded from the investigation under
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Article 5:3 of the Agreement because they had negligible import shares. The exchange rate used for the
imports from Egypt was an official rate, and thus there was no discrimination against Brazil even on
that account. Furthermore, the EC argued that Article 8:2, which was being cited by Brazil in support of
its claim regarding discrimination, applied only in the process of collection of duties and not in the
determination of injury. Therefore, the EC argued that Brazil's claims regarding Articles3:2 in
combination with 8:2 should be rejected by the Panel.

Arguments by the parties

347. The arguments of the parties are organized in three sections, which respectively cover the
following issues. relevance of Article 8:2 in respect of Brazil's claim; alleged discriminatory treatment
of imports from Brazil; and, alleged discrimination with respect to the exchange rate used by the EC.

) Arguments relating to the relevance of Article 8:2

348.  Brazil argued that the fundamental GATT principle of non-discrimination contained in Article |
of the General Agreement was embodied in Article 8:2 of the Agreement which stated that "when an
anti-dumping duty is imposed in respect of any product, such anti-dumping duty shall be collected (...)
on a non-discriminatory basis on imports of such product from all sources found to be dumped and
causing injury" (emphasis added by Brazil). Brazil considered that this general principle of non-
discrimination applied in the context of the application of al provisions of the Agreement. As a
consequence, any decision to exclude a country from a proceeding on the grounds that the volume of its
exports were de minimis, i.e to impose and collect duties, must be taken in a non-discriminatory manner.
Brazil argued that the EC had not fulfilled this requirement because it discriminated against imports
from Brazil in this case, and therefore violated Articles 3:2 in combination with Article 8:2.

349. The EC argued that Brazil's interpretation of Article 8:2 appeared to be over-inclusive when
compared with the interpretation warranted by the internationally accepted principles of interpretation
found in Article 31.1 of the Vienna Convention on the Law of Treaties. Firstly, Article 8:1 was
concerned with the conditions for the imposition of duties. This was confirmed by the wording of
Article 8:1 which imposed a prerequisite that "all requirements for the imposition [ of any anti-dumping
duty] have been fulfilled". Therefore, interpreting Article 8:2 as relating to the imposition of duties
would make Article 8:1 redundant. Secondly, asfar as Article 8.2 was concerned, this provision clearly
referred to collection of duties. Interpreted according to its ordinary meaning and in its context (i.e.
including paragraph 1), this provision clearly dealt with non-discrimination among countries found to be
dumping and causing injury at the stage of the collection of duties, not during the process of making a
determination on whether to impose these duties. The wording on which Brazil was relying in order to
claim that no discrimination should take place at the time of the imposition of anti-dumping duties stated
that no discrimination should apply among those sources of products found to be dumped and causing
injury by the investigating authority. The words "found to" had to be interpreted as meaning that this
provision applied only to the collection of the duties. The issue of the determination of dumped imports
was addressed in other provisions of the Agreement.

350. The EC argued that its position was not that an investigating authority should be free to
discriminate between exporting countries. The EC considered that the Agreement contained an
obligation not to discriminate between two parties in the same situation. This principle was implicit in
Article 8:1, where it was required that all the requirements for the imposition of anti-dumping duties be
fulfilled before measures could be imposed. Article 8:2 recalled this principle for a situation where the
respondents were in the same situation, i.e. they had all been found to be dumping and causing injury.
However, parties which were not in the same factual situation did not have to be treated identically. In
the present case, Brazil had not shown that discrimination took place at the level of the imposition of
duties. Only Brazil, not India or Thailand, was found to be causing injury by the investigating authority
(more detail on thisissueis given in section (b) below).
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351. The EC argued that "exclusion” of exporters from an investigation on de minimis grounds was
done in conformity with Article 5:3 of the Agreement, which read, in the relevant part: "There should
be immediate termination in cases where the margin of dumping or the volume of dumped imports,
actual or potential, or the injury is negligible." Thiswas a specification of the more general obligation
imposed by Article 5:3 that "An application shall be rejected and an investigation shall be terminated
promptly as soon as the authorities concerned are satisfied that there is not sufficient evidence of either
dumping or of injury to justify proceeding with the case." In the present case, the EC had argued that
"the effects of dumped imports of cotton yarn, originating in the countries concerned and taken in
isolation, have to be consdered as causing material injury to EC industry" and that "given the
negligible market shares held by the exports at dumped prices from India and Thailand, ... these exports
have not significantly contributed to the injury suffered by the Community industry.” ™

352.  Brazil argued that to the extent that the legal basis for the decision to exclude certain countries
from the proceeding in this case was based on Article 5:3 of the Agreement, Brazil considered that
Article 5:3 must be also applied in a non-discriminatory way. To the extent that the EC had failed to do
this, Brazil argued that the EC had violated the obligation imposed by Article 5:3 of the Agreement.

353.  Brazil argued that even if Article 8 were interpreted as referring to the imposition of duties in
Article 8:1, and Article 8:2 to only the collection of duties, it did not follow that discrimination was
permissible in the context of a Decision not to impose duties on the grounds that imports from a certain
country were de minimis. Discrimination was prohibited by Article | of the GATT in both the
imposition and the collection of duties.

354. Brazil recalled that the text of Article 8:2 stated "[w] hen an anti-dumping duty is imposed in
respect of any product, such anti-dumping duty shall be collected in the appropriate amounts in each
case, on a non-discriminatory basis on imports of such products from all sources found to be dumped
and causing injury ..." (emphasis added by Brazil). Brazil argued that this text showed that the
intention of the parties was that duties should be both imposed and collected in a non-discriminatory
manner. |If Article 8:2 were concerned solely with collection as opposed to imposition, the words
underlined would not make sense. They would be expected to read instead "from all sources on which
duties have been imposed’. The wording of Article 8:1 was smply intended to clarify that the
authorities of the importing country may decide whether or not to impose duties, i.e. they were not
automatically bound to do so. However, it was clear that they must reach that decision in a non-
discriminatory manner. The particular provisions of Article 8 cannot be interpreted in such away so as
to override the general principle of non-discrimination contained in Article | of the GATT. Brazil argued
that Article 8:2 applied to all of the determinations on the basis of which a decision had been reached on
whether or not to impose measures. It was a particular expression of non-discrimination established by
Article| of the General Agreement.

355. The EC argued that Brazil's arguments in relation to Articles 5:3 and 8 were exclusively based
on the premise that the Cacex figures should have been used instead of the Eurostat figures. Asthe EC
had demonstrated that there was no reason for doing so, the question of a discrimination was not valid.
In the present case, the Indian and Thai market shares during the investigation period (1989) were
respectively 0.7 and 0.1 per cent, whereas the market share of Brazilian imports in 1989 were 2.25 per
cent. Thus, Brazil was not in the same situation as these two other countries. There was consequently
no question of discrimination, neither under Article 5:3, as the volume of Brazilian dumped exports
were much higher that the volume of Indian and Thai dumped exports during the investigation period,
nor under Article 8, as both India and Thailand were found not to be causing injury (Recital 46 of the
Provisional Duty Regulation) and consequently did not have to be subject to the imposition of the anti-
dumping measures.

"Recital 46 of the Provisional Determination. The EC also referred in this context to recital 55 of
the Provisional Determination.
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(i) Alleged discriminatory treatment of imports from Brazil

356.  Brazil recaled the statement in the Definitive Determination that the injury analysis of imports
from two countries, India and Thailand, was based on the volume of "dumped imports'. In contrast, the
injury analysis of imports from Brazil was based on all imports, whether or not dumped. The same
applied to the market share analysis. Brazil argued that the Definitive Determination was unclear on
whether the EC was taking al imports or only dumped imports into consideration and it had failed to
explain how "dumped imports' from other countries had been calculated. Brazil further argued that the
practice of the EC authorities to either "cumulate” or consider de minimis a given amount of dumped
imports had to be conducted in a non-discriminatory manner. By not doing so, the EC had violated
Article 3:2 in combination with Article 8:2.

357. Recdling that the EC authorities had concluded that imports from other countries did not
significantly contribute to injury and that price undercutting was deemed to be the main factor causing
injury, Brazil argued that imports from Brazil had the same effect on the EC industry as imports from
the countries with alower market share, because although imports from those countries accounted for a
dightly higher market share, price undercutting by those imports was much higher. Brazil argued that
the EC authorities had failed to explain reasonably why the other imports were excluded, while imports
from Brazil were included in the injury analysis.

358.  Brazil argued that the EC's own disclosure letter had shown that 18.36 per cent of the verified
imports from Brazil were not dumped. Despite this, the EC had treated all of its imports from Brazil as
dumped imports. This was shown in recital 29 of the Provisional Determination which referred to the
volume of "dumped imports’ for Brazil, Egypt and Turkey, and by recital 41 of the Definitive
Determination which maintained this approach in relation to Brazil and Turkey. Even a consideration of
the data made it clear that, in relation to Brazil, the EC did not deduct from the Eurostat figures an
amount to reflect the quantities (or percentage) of cotton yarn that the EC's investigation had shown not
to be dumped.” Had this been done, the 1989 Eurostat figure would have been reduced by at least
845.644 tonnes for Brazil, i.e. by 18.36 per cent or the percentage of verified exports found not be
dumped. This was apart from any amounts from Turkey, and (in relation to the provisiona findings)
Egypt, that were found not to be dumped.

359.  Brazil noted that the EC did not "cumulate” India and Thailand because of their small market
share of "dumped" imports (0.1 per cent and 0.7 per cent, respectively). Brazil argued that the Brazilian
cotton yarn imports into the EC were as marginal as those from at least one of the other countries, and
therefore should also have been considered de minimis. This was even more true if it was considered
that the import and market share figures relating to Brazil were based on total imports and not on
"dumped” imports. If only "dumped" imports had been considered, Brazil's market share would have
been lower.

360. Brazil argued that the analysis of the volume of imports from India and Thailand was conducted
by the EC in a different manner in comparison to the volume of imports from Brazil, Turkey and (in
relation to the provisional determination), Egypt.”® The volume of "dumped" imports reported by the
EC for India and Thailand were substantially below the volume of imports reported by Eurostat, and the
only explanation for this difference was that, in the case of India and Thailand, the EC did deduct from
the Eurostat figures the quantities (or, most probably, the percentage) of cotton yarn that the EC's
investigation had shown not to be dumped. Therefore, the EC's determination on the relevance of the

™Brazil provided the Eurostat data to the Panel to support its argument on this point.

"®To support this argument, Brazil presented to the Panel some estimates based on Eurostat and the
Provisiona and Definitive Determinations.
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volume of importsto the injury analysiswas clearly discriminatory, and hence in violation of Article | of
the GATT.

361. Brazil argued that the practical consequences of the approach adopted by the EC were serious.
Had the EC used the accurate Cacex figures and reduced this amount by the percentage of imports found
not to be dumped (i.e. by 18.36 per cent), as was apparently done for the excluded countries, the market
share calculated for Brazil in 1989 would have been 1.53 per cent. It was the EC's well established
practice that market shares of this order should be considered de minimis.” Brazil argued that this was
also confirmed by the Uruguay Round Anti-Dumping Agreement which referred to a market share of
less than 3 per cent.

362. The EC argued that there was no evidence that any imports from Brazil were not dumped. In
view of the large number of exporters involved, the EC had used sampling in this case for al countries
except Thailand.” In the case of Thailand, only two companies had cooperated and therefore there was
no necessity for selection.” The Brazilian trade association was informed of the methodology and had
raised no objection. The EC had found dumping in the case of al Brazilian exporters who were visited
in order to verify their data. The EC applied a weighted-average of their dumping margin to those
cooperating producers which were not subject to verification, and applied a residua duty to non-
cooperating exporters. In these circumstances Brazil could not claim that there was a difference
between "dumped imports' and "al imports’. Their volume was exactly the same.

363. The EC argued that the Agreement required that a causal link be established between the
products exported by "al sources found to be dumped’ and injury. It was necessary therefore to
establish an average dumping margin for each exporter. The EC did this by caculating a weighted
margin where the individua margin of dumping found was weighted by the volume of the
corresponding transaction and all other transactions had aweight of zero because no dumping was found
for those transactions. This made it possible to establish the impact of the dumping practised by the
exporter on his price behaviour, as it was this price behaviour that may have a negative impact (i.e.
cause injury) on the domestic industry. This method, which was consistent with the object and purpose
of the Agreement, resulted in imposition of duties (which apply to future imports, and therefore affect
the overall price behaviour of the exporter in the future) on the basis of the overall price behaviour of
the exporter in the past. The other key feature of this method was that it allowed the setting of duties at
alevel which took account of the exporter's propensity to dump, because the average dumping margins
for the exporters concerned were lower as there were fewer transactions in respect of which a margin of
dumping was found: thus, duties were correspondingly lower in proportion to how less often the
exporter practised dumping. This reflected accurately the link between the injury caused by the
"dumped imports' and the duty which aimed at removing that injury. Without this averaging method,
there would be absurd consequences, which would not be in conformity with the object and purpose of
the Agreement, i.e. dumping margins (and therefore duties) would be higher and assuming that the
dumping margin remained the same, the fewer the transactions where a dumping margin was found the
higher the duty would be, because the margins would no longer be "diluted” by the other export sales by
that exporter.

364. TheEC argued that since all imports from Brazil were determined to be dumped on the basis of
sampling, and given that all the three companies subject to verification were found to be dumping, the

"In this context, Brazil mentioned certain cases and provided extracts of these cases to the Panel.
These cases were: Titanium mill products (1.8 %); Styrene monomer (1.5 %); Standard wood particle
board (1.4 %); and Audio cassettes (1.5 % to 1.6 %).

"®Recital 8 of Provisional Determination, and recitals 11 and 12 of Definitive Determination.

 Provisional Determination, Recital 8, paragraph 3.
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issue was not one of discrimination. The issue was to determine whether the EC applied its sampling
methodology inconsistently with the Agreement, and whether the EC was entitled to agree with the
exporters concerned on a particular sampling technique and to apply the results of the investigation
conducted on that basisto all imports from Brazil. The EC recalled that the Agreement was silent on the
use of sampling techniques. Previous pand reports had confirmed that there was no basis in the
Agreement upon which to review the use of sampling methodologies applied by Parties® They
concluded that a review of the sampling methodology had to examine whether the methodology could
be considered to be sufficient to serve its stated purpose. Consequently, it seemed that previous panels
had considered that their review of sampling methodologies should be limited. In view of the standards
of review described above, the EC suggested that the Panel should examine whether in applying its
methodology, the EC made a manifest error of facts, of interpretation of facts, or acted arbitrarily vis-a&
vis Brazilian exporters. The EC recalled that the role of a panel was not to identify whether the EC
could have applied a better methodology, but whether, in the present case, the EC acted consistently
with its abligations under the Agreement. Brazil had not claimed that the sampling methodology was
contrary to the Agreement, nor had it provided elements supporting the fact that, in applying the
sampling methodology, the EC had acted arbitrarily or made a manifest error of fact or of appreciation
of facts. The absence of arbitrary action or manifest error (or appreciation) of fact by the EC could be
amost irrebutably presumed from the fact that respondents had been consulted and had agreed to the
use of the sampling methodology applied by the investigating authority in the present case. Therefore,
the arguments of Brazil should be rejected.

365.  For the reasons mentioned above, the EC argued that it took into account all imports, whether
dumped or non-dumped, in its analysis of the volume to be considered for injury purposes. As shown
by Recital 27 of the Provisiona Determination, Indian and Thai exports were excluded from cumulation
on the basis of a de minimis total market share. If one considered the total imports from India and
Thailand during 1989, their market shares were respectively 1 per cent and 0.5 per cent. Hence, both
satisfied the de minimis threshold applied by the EC in cases involving several respondent countries. In
Recital 30 the investigating authority, as regards India and Thailand, took into account the market share
of dumped imports only, but that Recital addressed a totally different issue than that of cumulation.
Nonetheless, the total market share was in any case low enough to justify the exclusion of India and
Thailand on the basis of a de minimis market share. As a result, if Brazil claimed that the figures
mentioned in Recita 30 referred only to dumped imports, this was correct and the EC did not deny it.
However, if Brazil claimed that the EC relied on market shares of dumped imports from India and
Thailand to exclude them from the determinations, this clearly was not correct. The total market shares
of these two countries were clearly de minimis. Therefore, their exclusion on the basis of de minimis
total market share was fully justified.

366. The EC argued that Brazil was not correct in arguing that its market share was de minimis. On
the basis of the EC's verified data on import volume and total EC consumption, Brazil's market share
was found to be 2.25 per cent in 1989 and, therefore, way above the market share of 0.7 per cent for
India and 0.1 per cent for Thailand (recital 39 of the Definitive Determination). For that reason, even
admitting that Brazil's price undercutting was dightly lower than that found for India and Thailand,
cumulation of Brazil's imports with those of Turkey was amply justified on the basis of an overall
appreciation of volume and price levels, as required by Article 3:2 of the Agreement. For the same
reasons, the exclusion of India and Thailand was also justified because of their de minimis market share.
Therefore, there was no discrimination asto the identification of a de minimis market share.

367. The EC further argued that given the market share held by Brazil, the question whether total
imports or only dumped imports should have been taken into account was totaly irrelevant for the
determination by the Panel. However, even if one were to agree to the figures submitted by Brazil, its
market share would still be 1.53 per cent. This market share was far above the percentage usually

®For example, Salmon AD, paragraph 413.
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considered by the EC as de minimis in investigations involving more than one country. For that matter,
it was also well above the total market shares held by India and Thailand respectively. Therefore, the
outcome of the case would not have been affected whether total imports or dumped imports only were
taken into account.

368. Addressing Brazil's argument that the EC should have considered Brazil's market share as de
minimis pursuant to its allegedly "well established practice”, the EC argued that there was no provision
in the Agreement defining what should be considered as a de minimis market share. Consequently, any
practice of the EC with regard to the definition of a de minimis market share was only a unilatera
practice and the Agreement did not contain any obligation to invariably follow a particular practice
which it did not otherwise mandate. In this regard, the inclusion of a de minimis percentage in the WTO
Agreement was of no relevance for the interpretation of the Agreement. It was clear from Article 18:3
of the WTO Agreement that the provisions of that agreement should not apply to existing measures.
That provision confirmed a fortiori that, given that the situation resulting from the new rules will be
totally different, it was not possible to draw any conclusion for the application of the Agreement from
the options taken in the WTO Agreement. Moreover, Article 5.8 of the WTO Agreement referred to 3
per cent of the imports of the like products, which was in any event lower, if not much lower, than a 3
per cent share of the market. Finaly, the cases referred to by Brazil related to different circumstances
than those prevailing in the present case. Most of them were relatively old cases dating back to 1985 or
1987. Inthe Styrene Monomer case, the EC did not expressly state that the market share of exports was
de minimis. In addition, there was no evidence of price undercutting or price depression, which was
most probably the main reason why the investigation was terminated. In Standard Wood Particle Board
case, the EC did not expressy describe the market share of the exporting countries concerned as de
minimis. Indeed, other factors contributed to the conclusion that there was no material injury, including
factors relating to the EC industry. With respect to the Audio-Cassettes case, it should be noted that
even in the presence of a market share of 1.5 to 1.61 per cent, provisional measures were imposed on
imports from Hong Kong. Definitive duties were not imposed not only because of the relatively small
market share, but also because of the absence of brand recognition of Hong Kong products on the EC
market.*" The EC argued that it had amuch more developed "well established practice” of considering a
market share as de minimisonly if it isbelow 1 per cent. Moreover, the relevance of market share was
part of aglobal analysis and, pursuant to the Agreement, it was not necessarily a decisive guidance.

369. Brazil argued that the disclosure letter from the EC had itself stated that 18.36 per cent of the
verified exports from Brazil were found to be non-dumped. Therefore, Brazil argued that the EC was
not correct in stating that the volume of dumped import and al imports from Brazil were exactly the
same.

370.  Brazil argued that it was not in a different position by comparison with other countries that were
investigated. Recital 9 of the Provisional Determination showed that many cooperating companiesin al
countries subject to investigation were not verified and, accordingly, sampling was used in all of the
countries subject to the investigation. In the case of India and Thailand, the volume of imports into the
EC used in the injury analysis was substantially below the figure provided in Eurostat. The only
possible explanations for this were that non-dumped imports of verified companies were deducted from
the Eurostat total, or imports of non-verified companies were considered as not dumped, or a percentage
of imports from non-verified companies were considered not dumped, such percentage being the
percentage of imports from verified companies found not to be dumped. Thus, the volume of imports
used in the injury anaysis for these countries was based on dumped imports. In the case of Brazil,
however, the volume of imports used in the injury analysis was based on all imports, whether or not
dumped. Thiswas clearly discriminatory.

371. The EC argued that if imports were excluded from an investigation because their volume was

8 Definitive Duty Regulation, O.J. L119/35, recital 34.
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negligible this was because they could not be considered as contributing to the injury in any significant
manner. The EC reiterated its arguments that the factual situation was that Indian and Thai imports had
a negligible market share and could therefore be excluded from the determination of injury. In contrast,
Brazil's market share was much higher. In view of the arguments given above, the EC argued that its
consideration of imports from Brazil in the determination of injury did not violate Article 3, 5 or 8 in
this case.

(@ii)  Alleged discrimination with respect to the exchange rate used

372. Asmentioned in section V.2 above, Brazil argued that the EC had discriminated against Brazil
in comparison to Egypt by not considering the possibility of using non-official exchange rates for Brazil
but actually using non-official exchange rates for Egypt.

373.  The EC argued that in the case of Egypt, the cost of cotton imported from third countries
(invoiced in US dollars) was recalculated on the basis of the special exchange rate in force, i.e. the
official rate set by the Egyptian authorities for raw cotton transactions (recitals17 and 20 of the
Definitive Determination). The reason for doing so was the unreliability of raw cotton prices on the
Egyptian market (recital 13 of the Provisona Determination), and had nothing to do with the
developing status of Egypt. The treatment on this issue of Brazil and Egypt was identical, since both
cases the official exchange rates were applied. Therefore, there was no question of any discrimination
applied against Brazil.

374. The EC argued that the weighted average of the dumping margins for Egyptian companies
investigated was 0.1 per cent ad valorem, and was thus considered to be de minimis (recital 31 (ii) of the
Definitive Regulation). If the factual situation was that the conditions for the application of Article5:3
were met, as they were in this case, then ipso facto there could not be any question of a violation of the
obligation of non-discrimination imposed by Article8:2. The latter, in fact, applied in respect of
"products fromall sources found to be dumped and causing injury”, whereas in the present case imports
from India and Thailand were found not to have caused injury (because of their negligible market
shares), and imports from Egypt were found not to be dumped (because of the de minimis margin found)

(d Violation of Articles3:2, 3:3 and 3:4: Quotas agreed under the bilateral textile agreement
precluded afinding of injury

Introduction

375.  Brazil argued that the Multifibre Arrangement (MFA) effectively modified the Anti-Dumping
Agreement with respect to products which were subject to the MFA. Thus, Brazil argued that in this
case the EC had violated Articles 3:2 to 3:4 of the Agreement because it determined injury from, and
consequently imposed anti-dumping duties on, imports from Brazil that were subject to import quotas
under the Multifibre Arrangement (MFA). Furthermore, any issue of trade disruption on account of
these products should have been settled under the MFA.

376.  The EC argued that the Anti-Dumping Agreement was separate from the MFA, and the EC had
not violated either of these two legal agreements in this case. There was no constraint imposed on anti-
dumping actions by the MFA against products that were shown to be dumped and causing injury under
the Anti-Dumping Agreement. The anti-dumping measures taken by the EC in this case were in
conformity with the Anti-Dumping Agreement, and therefore, this claim of Brazil should be regjected.

Arguments by the parties

377. Brazil said that trade in textiles (including cotton yarn) between the EC and Brazil was
regulated by bilateral agreements negotiated under the MFA (Multi-Fibre Arrangement). The quotas
and monitoring provisions laid down under the MFA and bilateral agreements had been established to
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take the fullest possible account of the serious economic and social problems affecting the textile
industry in both importing and exporting countries, and in particular, to eliminate real risks of market
disruption on baoth the textile market of the EC and the textile trade in Brazil. Any trade disruption
should be settled within the framework of the special procedure set up by the relevant agreement.
Article9.1 of the MFA expressly provided that: "In view of the safeguards provided for in this
Arrangement, the participating countries shall, as far as possible, refrain from taking additional trade
measures which may have the effect of nullifying the objectives of this Arrangement.” Nowhere in the
Definitive Determination had the EC offered any reason explaining why it was not possible to refrain
from taking additional measures in this case. The EC simply stated that quantitative restrictions could
not prevent injury resulting from unfair trading practices such as dumped imports at very low prices.
Accordingly, Brazil considered that the EC's position on this point was contrary to the provisions of the
Anti-Dumping Agreement.

378.  Brazil argued that the bilatera agreement between the EC and Brazil effectively modified
Article 3:2 of the Agreement, in so far as it applied to anti-dumping investigations conducted by the EC
in respect of products exported from Brazil that fell under the bilateral agreement. Brazil argued that the
volume of non-dumped imports could not be taken as a factor indicating injury in an anti-dumping
proceeding, as long as the volume of those imports were within a quota agreed in the framework of the
MFA. Such imports had to have the additional characteristic that they must be dumped, before they
could be taken into consideration in the context of the injury analysis. However, in this case, the EC
reached its determination on the basis that the entire volume of imports from Brazil was dumped. This
violated Article 3:2 because the EC had itself determined that at least 845,644 Kg , i.e. 18.36 per cent, of
the sampled imports were not dumped. In this situation, the only reasonable assumption would have
been that at least the same percentage of total imports were not dumped.

379.  TheEC argued that this argument was raised inadmissibly in the present proceedings, because it
related to an alleged violation of an agreement other than the one this Panel was established to examine.
The MFA had its own dispute settlement procedures. Further, in recital 49 of the Definitive
Determination the EC had explained that while quantitative restrictions, such as MFA quotas, protected
the EC industry from excessive volumes of imports, they did not prevent injury resulting from unfair
trade practices, such as dumped imports at very low prices even within the quotas allowed to be
imported. Moreover, Article9.1 of the MFA did not prevent anti-dumping action being taken when
justified, because it was a best-endeavour clause that stated "... shall, as far as possible, refrain ...".
Therefore, there was no question of a breach of the Agreement or of the MFA.

380. The EC argued that the principle according to which a Panel should only review the conformity
of measures with provisions of the agreement under which it had been set up was well established. For
instance, the temptation to invoke provisions of GATT before a panel established by the Committee on
Anti-Dumping Practices was prevented by footnote 14 to Article 15 of the Agreement, which provided
that: "[i]f disputes arise between Parties relating to rights and obligations under this Agreement,
Parties should complete the dispute settlement procedures under the Agreement before availing
themselves of any rights which they have under the GATT." The EC argued that this text implied that a
party was not entitled to invoke a provision of GATT before a panel established under the Agreement.
If this was the case regarding GATT, whose Article VI was further elaborated by the Agreement, a
fortiori it should not be possible for a party to both the MFA and the Agreement to invoke a provision of
the MFA before a panel established under the Agreement. Moreover, if it was a provision of the MFA
which was allegedly violated, the issue had to be subject to dispute settlement under the MFA. Further,
the EC argued that by making such allegations, Brazil was anticipating the integrated dispute settlement
mechanism introduced by the WTO Agreement. If such asystem had aready existed under GATT 1947
and the Tokyo Round Agreements, the Uruguay Round negotiators would not have found it necessary to
expressy organizeit in the Understanding on Dispute Settlement.

381. The EC argued that the rules for the application of successive tredties relating to the same
subject matter were spelt out in Article 30 of the Vienna Convention on the Law of Treaties. It was
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possible for two or more parties to a multilateral agreement to enter into a treaty later in time while the
earlier treaty remained in force. In such a case, the provisions of the earlier treaty would apply between
the parties to the later treaty only to the extent that those provisions were compatible with those of the
later treaty. Thisimplied not only that the two treaties should be related to the same subject matter but
also that the provisions of the earlier treaty should be affected in some way by the provisions of the later
treaty. The EC argued that the MFA or the bilateral textile agreement between the EC and Brazil on the
one hand, and the Anti-Dumping Agreement on the other hand did not relate to the same subject matter.
The former dealt with the establishment of quantitative restrictionsin the field of textiles, the latter was
concerned with the administration of alegitimate unfair trade practices instrument.

382. The EC further argued that even if, through an extensive and unwarranted interpretation of the
terms, the Pandl were to consider that the agreements related to the same "subject matter”, the EC
considered that neither the MFA nor the bilateral agreement between the EC and Brazil actually affected
the rights and abligations of the Parties to the Anti-Dumping Agreement. There was consequently no
question of applying the latter in a manner compatible with these agreements. Article 9.1 of the MFA
only created a "best efforts’ commitment. The commitment under Article9.1 of the MFA was not
elaborated further, either by other provisions of the MFA or by the bilateral agreement between the EC
and Brazil. The bilateral agreement between Brazil and the EC was silent on the use of anti-dumping
measures. Moreover, Article 1:1 of the bilateral agreement between the EC and Brazil provided that the
provisions of the Geneva Arrangement (the MFA) applied to trade in textile products between the
parties "subject to the provisions of this arrangement”; Articles1:2 and 3 of that agreement prohibited
quantitative safeguard measures or measures having equivalent effect to quantitative restrictions.
However, apart from this specific prohibition, the bilateral agreement did not prevent any recourse to
other trade measures, including anti-dumping measures. Also, the principles of interpretation did not
permit to identify any precise circumstance where the parties would be mandated to refrain from having
recourse to anti-dumping measures.

383.  Brazil did not agree with the EC's comments regarding the link between the Agreement and the
MFA. Brazil argued that there was a relationship between the Agreement and the MFA, which was
relevant to the determinations made in this case. This had been disregarded by the EC.

V.4. Violation of Article 13: Failureto give due consideration to the status of Brazil as a developing
country

Introduction

384.  Brazil recalled that Article 13 stated that: "It is recognized that special regard must be given by
devel oped countries to the special situation of devel oping countries when considering the application of
anti-dumping measures under the Code. Possibilities of constructive remedies provided for by this
Code shall be explored before applying anti-dumping duties where they would affect the essential
interests of devel oping countries.”

385.  Brazil claimed that the EC had violated Article 13 because it did not give special consideration
to the position of Brazil as a developing country and also failed to properly consider the constructive
remedies put forward by the Brazilian exporters. In particular, the EC had violated Article 13 because it
did not have proper regard to the relevance of the exchange rate freeze to the application of Article 2:4,
any possibility of an allowance to take the exchange rate freeze into account in the context of Article 2:6
of the Agreement, the existence of the MFA, the importance of cotton yarn to Brazil's economy, the
commercia redlities of the difficult situation in which the Brazilian exporters found themselves, the
long-term implications for Brazil's export sector (notably its cotton yarn and other textiles exports), and
the possibility of finding a constructive solution which would not involve the imposition of measures.

386. Brazil argued that the EC's dismissal of the ABIT's submission concerning the existence of the
exchange rate freeze in the application of Article 2:6 was a clear breach of that Article, as well as a
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breach of Article 13. This was because: the frozen exchange rate was clearly a "specia situation"
affecting Brazil in its capacity as a developing country; the EC failed to have "regard" to this special
situation, in the sense that there was no meaningful assessment of the merits of the submission made by
ABIT, i.e. they were simply dismissed as irrelevant; the EC failed to have "regard” to the special
situation, in the sense that it took no steps to take it into account and provided no adequate explanation
for its failure to do so; the EC failed to have "specia" regard to the specia situation, in that it took no
steps to take into account the frozen exchange rate, and did not alter its normal practice; and the
measures taken by the EC affected the essential interests of Brazil, yet the EC did not pro-actively
explore the possihilities for finding a constructive remedy in the context of the application of Article
2:6.

387. The EC argued that it had met all the requirements of Article 13. The EC gave due
consideration to the status of Brazil as a developing country at the time of considering the application of
anti-dumping measures. Article 13 did not cover the issue of the calculation of the dumping margin,
which had to be based on the facts of the case. Article 13 only applied a the stage when the
investigating authority was considering the application of the anti-dumping measure. The EC had
considered the possibility of the undertaking offered by Brazil but had not accepted it for the reasons
mentioned in section M of the definitive determination and referred to earlier in section V.3 of this
report.

Arguments by the parties

388.  Thearguments by the parties are presented in the following sub-sections:  arguments relating to
the first sentence of Article 13; arguments relating to the second sentence of Article 13; arguments
relating to the coverage of Article 13; arguments relating to discrimination; and, arguments relating to
the alleged refusal of the EC to consider its obligation arising from the MFA.

@ Arguments relating to the first sentence of Article 13

389.  Brazil recalled that the measures taken by the Brazilian authorities were publicly stated to be
temporary, and it was clear to the Brazilian exporters that within a short period the cruzado would be
alowed to continue depreciating. The temporary freeze was not a sustained change in the exchange
rate. Commercial logic dictated that the exporters maintain their position in the export market and wait
for the exchange rate to "catch up". Indeed, many of the exporters were bound to honour long terms
contracts denominated in United States dollars. As expected, after three months, the Brazilian
authorities unfroze the exchange rate. It was notable that during this period nothing changed from the
point of view of the EC industry, i.e. the Brazilian export price remained basically the same in terms of
the United States dollar.  Nonetheless, contractual obligations concluded before the exchange rate
freeze explained why during the first quarter of 1989 the Brazilian exporters were obliged to continue to
export, despite the extremely unfavourable terms of trade. In April 1989, the volume of exports by the
three companies verified fell very considerably. The EC could have taken this situation into account in
the context of its obligations under Article 13 to have specia regard to the situation of developing
countries, but the EC refused to do so. According to the logic adopted by the EC, in order to avoid a
finding of dumping, the exporters would have had to breach long terms contacts and temporarily
increase massively their United States dollar export price to a point at which they would have been
eliminated from the market.

390. Brazil argued that it was not commercially viable to constantly move in and out of an export
market : the disruption to customers' sources of supply means that the export market will never really get
off the ground.  For countries with high inflation which periodicaly needed to tighten exchange
controls (i.e. most developing countries), the EC's methodology was pre-programmed so that a finding
of dumping was almost inevitable. The price at which the exporters would have had to sell to escape a
finding of dumping based on the EC's methodology would have eliminated them from the market. Thus,
the EC's position amounted to saying that cotton yarn producers could sell at any price they wished
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abroad, but in the circumstances prevailing it would have been impossible for them to avoid a finding of
dumping. In the light of the EC's investigations, the price they would eventually have to pay for this
"freedom™ would be effective excluson from the EC market for at least 5 years as a consequence of
imposition of anti-dumping duties. Brazil argued that the EC's approach on this point directly
contradicted the requirement clearly stated in Article 13 of the Agreement that special consideration be
given to the position of devel oping countries.

391. Brazil argued that the phrase "situation of developing countries’ envisaged by Article 13
encompassed situations which were connected to the status of a particular country as a developing
country: a situation where the exports were raw material or semi-processed products, which were of
strategic importance to the exporting country's economic development, and where there was financia
instability (such as high inflation and a weak currency). Temporary measures taken to try and reduce
that instability clearly fell within the meaning of Article 13. In this respect, Brazil noted that the
Agreement referred to the: "particular trade, development and financial needs of developing countries’
(emphasis added by Brazil)

392.  Brazil argued that the presence of a "special situation” within the meaning of Article 13 in this
case was aso shown by the Decision of 5 May 1980 by the Committee on Anti-dumping Practices
(hereinafter "the 1980 Decision"), which stated that: "In developing countries, governments play a
large role in promoting economic growth and devel opment in accordance with their national priorities,
and their economic regimes for the export sector can be different from those relating to their domestic
sectors resulting inter alia in different cost structures. This Agreement is not intended to prevent
developing countries from adopting measures in this context, including measures in the export sector,
as long as they are used in a manner which is consistent with the provisions of the General Agreement
on Tariffs and Trade, as applicable to those countries’ (emphasis added by Brazil). Brazil considered
that a special situation within the meaning of Article 13 was present in this case.

393.  Brazil argued that the special situation prevailing in this case was brought to the attention of the
EC in writing on several occasions. However, the rule adopted by the EC in this case expresdy
prohibited the investigating authorities from having regard to the special situation prevailing. The
Definitive Determination stated that the frozen exchange rate could not be "the subject of appreciation”.
Thus, Brazil considered that there was no proper "regard" of its specia situation, in the sense that there
was no meaningful review by the EC authorities of the arguments presented by ABIT and the Brazilian
authorities. The EC authorities ssmply proceeded on the basis that all these arguments were irrelevant.
They failed entirely to weigh the arguments presented. Therefore, Brazil considered that the obligation
imposed by Article 13 was not complied with.

394. Brazil argued that the word "regard" in Article 13 required that at least the relevant
circumstances must be looked at by the investigating authority, and where it was established that there
was a "specia stuation” for the developing country, the investigating authorities must review this
stuation. This placed an obligation on the investigating authority to have regard to the facts reasonably
available to it. These facts included at least those apparent from the complaint, from the responses to
the questionnaires, from the submission by the exporters or EC producers, and from information
submitted by other interested parties. The obligation required at least that: (1) the representatives of
the investigating authority take due consideration of the submissions made orally and in writing; (2) the
investigating authorities acknowledge receipt of and respond to relevant written submissions; (3) the
public determinations of the investigating authorities refer to relevant written submissions, and (4) the
public determinations of the investigating authorities be properly reasoned with regard to the facts
submitted in writing, i.e. that the relevant facts reasonably support the determinations of the
investigating authority. Brazil argued that a breach of Article 13 would be established where it could be
demonstrated that an investigating authority failed to have "regard" to the special situation of a
developing country.

395.  Brazil argued that the word "regard” had a second, additional, meaning, i.e. it not only required
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the investigating authorities to look at the special situation prevailing, it required them to go further. It
required them to pay attention to, take into account and, where appropriate, adapt their determinations to
the special situation prevailing. Thus, faced with such a special situation that materially affected the
determination, it would not be enough. for the investigating authority to state simply that it had read and
considered the arguments submitted, but rejected them. There must be some coherent and valid
reasoning to support arejection of such submissions by interested parties. Therefore, even if it could be
said that, in this case, the EC investigating authorities had regard to the arguments raised by ABIT in the
first sense outlined above, i.e. that they looked at these arguments, it could not be said that they had
regard to them in the second sense. The fact of the exchange rate freeze was not taken into account by
the investigating authorities in any way, and no coherent and valid reasoning was given to support this
determination. The frozen exchange rate was smply held to be not susceptible to appreciation.
Therefore, in this additional sense, Brazil considered that the EC did not make its determination in
accordance with the provisions of the Agreement.

396. Regarding the meaning of "specia", Brazil argued that Article 13 did not refer simply to the
situation of developing countries, but to the special situation of developing countries. Furthermore, it
required investigating authorities not just to have regard to the situation of developing countries, but to
have specid regard. Thus, the obligation imposed on the investigating authorities by Article 13 was
more onerous than that imposed by certain other provisions of the Agreement. For example, Article 3 of
the Agreement required that the investigating authorities must have regard to the volume of dumped
imports in an injury determination. Brazil considered that the obligation contained in Article 13 of the
Agreement should be read as a stronger one than that contained in Article 3, since it required that the
investigating authorities should have specia regard to the situation of developing countries. Therefore,
where a special situation existed, an investigating authority which did not depart from its standard
practice would, prima facie, have failed to have special regard to that situation.

397. Inview of this, Brazil argued that the EC's use of a monthly average normal value and monthly
average exchange rates could not be characterized as having "special regard” to the "special situation”,
because monthly average exchange rates and/or monthly average normal values were often used by the
EC in anti-dumping cases, for reasons other than the existence of high inflation, and aso in
investigations against developed countries. There was therefore nothing “"special” about this
methodology. Furthermore, the use of monthly average normal values and exchange rates evidently in
no way addressed the specia situation present in this case, namely the existence of the exchange rate
freeze.

398. The EC noted that the first sentence of Article 13 started with the phrase "it is recognized” (in
the French version "il est reconnu"), which seemed already to quaify any obligation which may be
contained in the sentence. It would appear that this sentence was only the introduction of the actual
obligation found in the second sentence of Article 13. Otherwise the negotiators could have used the
word "shal". Moreover, the verb "to recognize" was used in a number of instances in the General
Agreement and the Codes with respect to statements of principle. For instance, in Article XV1:3 of the
GATT theword "recognize” was used with respect to a general consideration on the potentially harmful
effects of export subsidies, while the actua obligation was stated in the following paragraph.
Article XVIII:1, paragraphs 1, 2, 3, 5, 8 showed a similar situation and a smilar feature was also found
in Article XXVIIlbis. The same word was used in Article11:1 of the 1979 Subsidies Code to
acknowledge the positive role of subsidies. On that basis, the EC was of the view that the words "it is
recognized" was evidence of the intention of the negotiators to consider the first sentence of Article 13
as a statement of principle, while the actua obligation in that Article was laid down in the second
sentence.

399. The EC recognized that in the phrase "special regard”, the term "specia” was attached to the
word "regard’. However, the word "regard” could not be interpreted as meaning more than "consider”,
or, as Brazil had stated, "look at". Put in its context (i.e. at the time the investigating authority
considered imposing measures), it meant that the investigating authorities should be ready to review the
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application of anti-dumping duties or to accept undertakings.

400. The EC argued that the text of Article 13 was clear that special regard had to be given to "the
special situation of developing countries® (emphasis added by the EC). It did not state "to special
stuations in developing countries'. What was referred to was the situation of developing countries in
genera, not a particular event or characteristic of the economy of the country under investigation. The
"specia situation” was therefore the global one of being "developing”, as opposed to "developed”. In
the light of other provisions relating to developing countries such as the provisions of Part IV of the
General Agreement, this particular situation could be considered as covering such situations as
dependency on exportation of a limited range of primary products, lack of diversification of the
economy or difficulty to gain access to export markets.

401. The EC further argued that the situation of a developing country could be illustrated by
referring to elements which had been recognized, i.e. in Part IV of GATT, to be features peculiar to
developing countries. In this respect, dependency on exports of a limited range of primary products,
lack of diversification of the economy, difficulty to gain access to export markets are factors which can
be found in developing countries, but normally not in developed countries. This was very different
from the situation which Brazil defined to be a special one. High inflation was not a characteristic of
developing countries® The situation described by Brazil was one which could be found in both
developed and developing countries. Brazil's interpretation of Article 13 was that one specia factual
Situation in a developing country should trigger any special regard. Accepting this interpretation would
result in discrimination between developing countries on the basis of their comparative situation, a result
obvioudly in contradiction with the purpose of Article 13.

402. The EC argued that interpreting the "freezing" of exchange rates to be a "specia Situation”
relevant under Article 13 was contrary to the text of Article 13, aswell as with the object and purpose of
that provision. Article 13 was designed to give effect, within the Agreement, to the more genera
principle of special and differential treatment in favour of developing countries in the multilateral
system. According to this principle, such treatment justified derogations from the general rules because
developing countries were by definition in a specia situation by virtue of the very fact of being "not yet
developed". Thus, while the text of Article 13 contained express limitation as to the scope of the
obligations it lays down (considering whether and which measures are appropriate), it did not contain
any limitation as to the factual situation to which it applied.

403. The EC argued that no matter how "special" the situation of an exporting country, a
determination of dumping must be based on objective and verifiable (and verified) facts. It was only
once the investigation had been carried out that special regard must be given to the specia situation of
developing countries. In addition, it was clear that Article 13 did not create any further obligation on the
EC than a "best endeavour”. Furthermore, there was nothing specia to developing countries in what
Brazil did in respect of exchange rates. Such measures could have been taken by any country, whether
developed or not and the fact that a developing country adopted such measures does not per se make
them "specia”.

404.  The EC further argued that if the developing country status of the exporting country had an
impact on the factual situation of the exporters concerned, this would be reflected in the investigation,
but only because of the factual situation (for example, due to the particular cost structure), and not
because of that country'slegal status under the GATT and the Agreement. The EC argued that this was
also confirmed by paragraph 1(ii) of the 1980 Decision, which provided for the possibility of taking into
account factual elements encountered exclusively or predominantly in devel oping countries.

% In this context, the EC referred to the situation of some western European countries in the 1970s
and the early 1980s.
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405.  Brazil agreed with the EC's view that the status of a developing country may be relevant in the
context of Article 2:6 to the extent that it impacted on the factual situation of the exporters, but argued
that the exchange rate freeze had a direct impact on the factual situation of the exporters: it led to a
gross distortion in the comparison between normal value and export price. It should therefore have been
taken into account in the determination.

406. Brazil disagreed with the EC's suggestion that reference to the status of Brazil as a developing
country would mean that the application of Article 2:6 could not be based on objective and verifiable
facts. Brazil argued that the exchange rate (and inflation) were both easily verifiable, and the adjustment
sought by Brazil was based on facts far more objective than those which the EC apparently understood
Article 13 to refer to. The EC apparently saw Article 13 as coming into play only once the dumping
and injury calculations had been completed. It was a kind of "amnesty" effectively given at the sole
discretion of the investigating contracting party. Brazil asked how the discretion was to be exercised,
and stated that presumably all developing countries had to be treated in a non-discriminatory manner.
Brazil asked whether this meant that undertakings applied to al or none within the same proceeding,
and also asked what steps would be taken if one country's essential interests were affected but another's
were not affected. Brazil aso asked what would be done in parallel proceedings (or those proximate in
time) for the same (or similar) products. In view of the situations highlighted by its questions, Brazil did
not see the EC's approach as likely to lead to an "objective and verifiable" application of Article 13.
Brazil argued that the distortion that arose in this case was clear. It could and should have been dealt
with in an objective and verifiable way by applying Articles 2:4 or 2:6 in the manner advocated by
Brazil.

407.  Further addressing the EC's reference to "objective and verifiable" facts, Brazil argued that the
principle concern of the contracting parties in this respect was to avoid the abusive application of the
Agreement. Brazil argued that it was not advocating an interpretation of the Agreement that could
possibly lead to a subjective or abusive application. The kind of adjustment at issue could only ever
operate to the advantage of exporters, and this was exactly the sort of tangible adjustment or "special
regard" envisaged by Article 13.

408. The EC argued that exchange rate fluctuations or "freezing" were not special to the developing
status of Brazil, and that the method used by it in this case permitted a fair comparison under
Article 2:6, namely that the comparison be made "in respect of sales made at as nearly as possible the
sametime'. In fulfilling its obligations under Article 2, the EC was under no obligation to have regard
to a "freezing" of exchange rates in the manner advocated by Brazil, irrespective of the "specialty” or
not of such a"freezing". Also, it was under no obligation to have regard to Article 13 in this specific
context, asits obligations under Article 13 were fulfilled el sewhere in the proceedings.

409. The EC argued that if one were to accept Brazil's interpretation of "special Situation of
developing countries' this would correspond to a particular factual (economic) situation in which a
developing country found itself at a given point in time and in the context of specific circumstances,
such as those of an anti-dumping investigation. The logical consequence of this was that an
investigating authority could legitimately examine such afactual situation, and conclude that it was not
"specid" in terms of Article13. This was obvioudy contrary to the object and purpose of Article 13
and of the specia and differentia treatment of developing countries. Consideration of the speciality of
the situation of a developing country was due in al cases. What was not due in all cases was non-
application of anti-dumping measures, or of measures other than anti-dumping duties. In this respect,
Article 13 laid down an abligation to "consider” and "explore".

410. The EC further argued that the "special regard ... to the specia situation of developing
countries’ referred to in Article 13 of the Agreement could not be taken to mean that no measures at all,
or ineffective measures, should be taken once the existence of dumping and injury caused by developing
countries had been established.
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(b) Arguments relating to the second sentence of Article 13

411. Brazil recalled the second sentence of Article 13 and argued that the EC had violated the
requirement in that sentence because it had failed to properly consider the constructive remedies put
forward by the Brazilian exporters. Brazil argued that ABIT and the Brazilian authorities had made a
number of constructive suggestions to the EC concerning the allowance that could be made to take into
consideration the exchange rate freeze, and the EC was also approached in connection with the
possibility of an undertaking being offered by the Brazilian exporters.  However, the EC did not
consider the suggestions and proposals made in this case.

412.  Brazil argued that the correct interpretation of the second sentence of Article 13 was that the
obligation for "congtructive remedies provided for by this Code" should be explored before the
imposition of duties, and that it required investigating authorities to have regard to the problems arising
in investigations involving developing countries throughout a proceeding. Where these problems arose,
there was an additional obligation imposed on the investigating authorities to pro-actively and
constructively seek a solution. However, the EC did not do so in this case and therefore violated
Article 13.

413. The EC argued that the condition for the obligation to explore constructive remedies in the
second sentence of Article 13 wasthat the (not "an™ or "any") essential interests of developing countries
be affected by anti-dumping duties. Hence, the situation foreseen by the second sentence of Article 13
was aserious one: it addressed aglobal thresat to the essential interests of developing countries. The EC
argued that such a stuation could exist, for instance, if anti-dumping duties were imposed by the
country which was amost the only purchaser of a product on which the economy of a developing
country was totally dependent. While cotton yarn was probably an important industry in certain regions
of Brazil, it could not be claimed that Brazil relied almost exclusively on cotton yarn for its balance of
payments, nor that the EC market was its amost exclusive export outlet.

414.  The EC further argued that in any event, a second important aspect of the second sentence of
Article 13 was that "constructive remedies’ had to be found in the Agreement. In other words, they
could only consist of price undertakings under Article 7. Moreover, the obligation imposed by the
second sentence of Article 13 was only one of exploring possibilities of constructive remedies. There
was consequently an obligation to consider the question (obligation de moyens); there was however no
obligation to reach an agreement on a constructive remedy (obligation de résultat). The EC argued that
it had satisfied these obligations, as could be seen from section M (Undertakings) of the Definitive
Regulation. Not only the status of developing country of Brazil had been considered, but also the
possibility of constructive remedies provided under the Agreement had been studied, even though no
agreement could be found on the form of the undertaking proposed by the Brazilian exporters.

415. The EC argued that in all cases involving developing countries, its norma practice was to
explore the possibility of undertakings, rather than to resort to outright imposition of anti-dumping
duties. Such undertakings, however, must meet the conditions of Article 10 of Regulation 2423/88,
which implemented into EC law the provisions of Article7 of the Agreement. In this particular case,
the Brazilian exporters had offered voluntary quantitative export restrictions, but they were not accepted
because the EC was not satisfied that such an undertaking would eliminate the injurious effects of the
dumping (section M of the Definitive Regulation, third and fourth subparagraphs). More specificaly,
the decision not to accept this offer of an undertaking was based on considerations of general policy and
on the circumstances of this particular case. In genera, the EC was wary of quantitative undertakings,
because of the greater risk of trade distortion and trade diversion that they carried. Thus, any such
undertakings would be the exception rather than the rule, and any offer of this kind would be scrutinized
with particular attention. In this case, however, the key reason for not accepting the offer was that it
appeared insufficient to fulfil the purpose of anti-dumping measures, i.e. to remove the injurious effects
of dumping, in the light of the fact that the main element of the injury finding vis-a-vis Brazil was the
pressure exerted by those imports on pricesin the EC.
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416. Regarding the timing of the application of Article 13, the EC argued that the basis for the
argument in the second sentence of Article 13 was clear by reading the word "they" in "where they
would affect" as referring to "anti-dumping duties’. This was the only possible interpretation of this
provision in view of the terms of this provision (see also section (c) below).

417.  Brazil argued that Article 7 of the Agreement, which dealt with price undertakings, may be
taken as an important example of an Article of the Agreement where the investigating authorities must
have regard to the possibility of constructive remedies. However, Brazil did not consider that the second
sentence of Article 13 may be read as referring only to Article 7. There was nothing in the second
sentence of Article 13 which may be taken as limiting it in that way. Had that been the intention of the
Parties, it would have been a smple matter to refer explicitly to Article 7 in Article 13. The Parties had
included numerous cross references in the Agreement83, but did not include such across referencein the
second sentence of Article 13 (see also section (c) below).

418. The EC argued that there was no need for Article 13 to spell out the provisions of the
Agreement to which it applied. The plain meaning of the text of Article 13 was obvious. It only applied
at the time anti-dumping measures were to be applied. Brazil was unduly stretching the meaning of the
term "consideration.” No such "consideration” of the application of anti-dumping measures, whether it
concerned developing countries or not, could possibly take place before a certain factual basis for such
measures had been established (see also section (c) below).

419.  Inresponseto aquestion by the Panel, the EC said that there was no explicit reference, either in
the Provisional Determination or in the Definitive Determination to the effect that the status of Brazil as
a developing country had been considered. Thiswas for the following reasons. First, al the countries
under investigation were developing countries. Given the nature of the obligations under Article 13, this
consideration was implicit. Second, this argument was not expressly raised by the respondents which
explains also why it was not reported in the determination. Indeed, the arguments raised by the
respondents with respect to exchange rates had no relation with the status of Brazil as a developing
country. Third, the most concrete obligation of the investigating authority under Article 13 was that of
exploring constructive remedies as provided for by the Agreement. As a matter of fact, al that an
investigating authority could do to implement its obligation of giving specia regard was to consider
either not applying duties or consider acceptance of undertakings. In the present case, the EC had
considered the proposals for undertakings. Hence, the EC effectively explored the possibilities of
constructive remedies, in application of Article 13, second sentence.

(© Arguments relating to the coverage of Article 13

420.  Regarding the phrase "when considering the application of anti-dumping measures under this
Code" in the first sentence, Brazil argued that the provisional (and definitive) measures taken by the EC
in this case had to be understood as "the application of anti-dumping measures’ within the meaning of
Article 13 of the Agreement.**  Brazil noted that the EC member State Customs authorities applied anti-

®Brazil mentioned the followi ng Articlesin support of this contention: 2:6 to 2:5; 4:2t0 4:1; 4:210 7,
4:3t04:1; 441035, 5:2t0 10:3; 6:2t0 6:3; 6:6 10 5; 7:210 5; 8:3t0 2; 10:1t0o 5:1; 10:4to 8; 11:1 to
8:1; 11:1t0 10:1; 15:3t0 15:2; 15:3t0 10:1; 15:5t0 15:3; and 15:7 to 15:1 - 15:6.

¥Brazil referred to recital 54 of the Commission Regulation (EEC) No 2818/91 (the "Provisiona
Regulation") which stated that: "the rate of duty to be applied to each producer/exporter ... " (emphasis
added by Brazil). Similarly, Article 4 of the Provisional Regulation provided that: "This Regulation....
shall apply for aperiod of four months .... " (emphasis added by Brazil).
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dumping measures from the date on which anti-dumping measures were stated to be in force® and
argued that the phrase "when considering the application of anti-dumping measures under this Code"
meant that the obligation to have special regard to the special situation of developing countries arose
during the period when the investigating authority was considering the application of measures, i.e.
before the application of measures actually occurred. There was nothing in Article 13 of the Agreement
that would support the view that the obligation only came into operation once a determination on
dumping and injury had been made. Therefore, in the absence of any other limitation, it applied
throughout the proceeding and at least up to the imposition of measures. Thus, Article 13 was relevant
to the application of Article 2, and particularly Articles 2:4 and 2:6, of the Agreement.

421.  Brazil argued that the recital showing the genera objectives of the Agreement aso supported
this contention; the recital stated that Parties were "[t]aking into account the particular trade,
development and financial needs of developing countries’. This matter of genera principle was of
genera relevance to the application of the Agreement, particularly so in the case of the Agreement,
since the recitals were remarkably short. Hence, these matters mentioned in the recitals were of specia
importance to the Parties, i.e. they were the key principles of general application on the basis of which
the Agreement was constructed.

422.  Brazil argued that the position of Article 13 in the Agreement also supported the view that it
was of general application. If Article 13 was intended to deal with an additiona substantive
requirement that needed to be met before the imposition of measures, of the same nature as the
requirements that there be determinations of dumping and material injury, then one would expect to find
it a Article 4 of the Agreement, i.e. immediately following Articles 2 and 3, which dealt with the
substantive determinations on dumping and injury that must be made before measures are imposed.
Article 13 was the final Article in Part | of the Agreement (Parts Il and Il containing respectively
institutional and final provisions). This supported the view that it should be read as a provision of
genera application to the other provisions of the Agreement. Also, the general nature of the obligations
imposed by Article 13 supported the view that it should be considered as of genera application in the
context of the interpretation of other provisons of the Agreement. The EC's own Anti-dumping
Regulation did not interpret Article 13 as imposing a discrete obligation, to be applied in isolation from
other provisions of the Agreement.

423.  Brazil argued that the provisions of Part IV of the GATT also supported the interpretation of the
principle contained in Article 13 as of general application to other provisions of the Agreement. For
example, Article XXXV 1:1(e) of the GATT provided that: "internationa trade .... should be governed by
.... rules and procedures - and measures in conformity with such rules and procedures .... consistent with
the objectives set forth in this Article® Those objectives contained numerous references to the need to
have specia regard to the situation of developing countries. Furthermore, Article XXXVI required
"positive" and "conscious and purposeful efforts’ to give effect to these principles and objectives "to the
fullest extent possible” (Article XXXVII).

424.  Brazil argued that in its Decision of 5 May 1980, the Committee on Anti-Dumping Practices
had recognized that the correct interpretation of Article 13 was that it was of general application to other
provisions of the Agreement. In that Decision the Committee considered Article 13 relevant in the
context of determining the correct method for establishing normal value, i.e. to the application of Article
2:4 of the Agreement. That Decision could not have been reached on the basis that Article 13 imposed a
discrete and isolated obligation that only applied after the determination of dumping and-injury. On the
contrary, the decision explicitly recognized the relevance of Article 13 a an early stage of the
investigation, namely the determination of the method for establishing normal value. The Committee
could only have reached that decision on the basis that Article 13 was of genera application to other
provisions of the Agreement, including Article 2:6.

®Usually on the day of publication in the EC's Official Journal, or on the following day.
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425.  Furthermore, Brazil argued that Part IV of the GATT applied to Article VI of the GATT. In that
respect, Brazil noted that Article 1 of the Agreement expresdy stated that: "The imposition of an anti-
dumping duty is a measure to be taken only under the circumstances provided for in Article VI of the
General Agreement ... "

426.  From the above analysis, Brazil argued that the obligations imposed by Article 13 of the
Agreement were of genera application, in the sense that they were relevant in the context of the
interpretation and application of al provisions of the Agreement.

427.  The EC argued that Brazil was expanding the obligation of Article 13 beyond the stage at which
the Agreement set it, i.e. the time where the application of anti-dumping duties was considered. This
was supported by the terms of Article 13, taken in their ordinary meaning and in their context.

428.  The EC argued that the central word in the language of the first sentence was "measures’. The
use of the term "measures’ clearly limited the obligation of the EC to the stage following the conclusion
of the investigation, either preliminary or final. This was confirmed, for example, by the title of
Article 10, which referred to provisional measures. The first sentence of Article 10:1 confirmed the fact
that this obligation would only arise at the end of the investigation. The first sentence of Article 10:2
defined what provisional measures may consist of (a provisiona duty or a security). If the negotiators
had wanted to include also earlier stages of the procedure, they would have used a more genera wording
such as "action”, as they did, for instance, in the title of Article12. Therefore, the obligation of
Article 13, first sentence, was applicable to the EC only once the investigation was completed and the
EC was about to apply ("considering the application of") measures on the basis of the results of the
investigation and not during the investigation of dumping or injury.

429. The EC argued that there was no relationship between Article 13 and other provisions in the
Agreement, such as Article 2:6. Article 13 expressly and exclusively referred to the application of anti-
dumping measures (first sentence) or, more specifically, of anti-dumping duties (second sentence).
Article 2:6 was concerned instead with an important aspect of the calculation of the dumping margin.
Such a calculation, in the system of GATT and the Agreement could only be based on an analysis of
objective and verifiable facts, and any consideration of the status of a country under GATT and the
Agreement could not have any impact on such a factual determination. At the stage of considering the
application of measures, and even more so when considering the application of measures or the
application of aparticular kind of measure (i.e. duties), it may be appropriate to have regard to the status
of the country of export.

430. The EC argued that the Committee on Anti-Dumping Practices Decision of 5 May 1980 did not
concern the application of Article 13 to the entire Agreement, but the interpretation and application of
the Agreement in its entirety, in the light of considerations similar to those on which Article 13 is based.

Moreover, the situations contemplated by the Decision were totally different from those arising in this
case. This meant that the Decision had to be read and interpreted on its merits, and not in the light of
Article 13, or vice versa.

431. The EC argued that the 1980 Decision was not concerned with an interpretation of Article 13.
The initial text of paragraph 1 made it clear that the Decision interpreted the Agreement as a whole "in
relation to developing countries.” It merely referred to Article 13 to say that the Committee was
"cognizant” of the commitment in Article 13, i.e., that the Committee "knows" of that commitment.
This appeared even clearer if one looked at the content of the Decision, which dealt with all sorts of
matter, including administrative problems in adapting domestic legidation and administrative structures
to the Agreement, as well astechnical assistance to developing countries.

432. The EC argued that at most one could argue that the 1980 Decision had been taken for the same
reasons for which Article 13 had been inserted in the Agreement, i.e., because developing countries
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werein a"specia situation”. In that context, paragraph 1 (ii) of the 1980 Decision was another special
and differential treatment provision, which did concern the comparison in Article 2 of the Agreement,
but did not establish a link between Articles2 and 13. Article2 had to be interpreted, as far as
developing countries were concerned, inter alia, in the light of paragraph 1 (ii), but not of Article 13.

433.  Brazil argued that if Article 13 were to be interpreted in the manner proposed by the EC, it
represented no benefit to developing countries and was completely redundant. This was because
Article 8:1 of the Agreement aready provided that the decision to impose duties and the level of duties
were matters to be decided at the discretion of the authorities of the importing country. What did Article
13 add to this provision if the interpretation put forward by the EC was correct ? Brazil considered that
provisions of the Agreement should not be interpreted in a way which rendered them effectively empty
of meaning.

434.  Brazil then argued that while the EC was contending that there was no relationship between
Article 13 and Article 2:6, the EC did appear to accept that there was a link between Article 13 and
some other provisions of the Agreement (such as mentioned in the context of the arguments relating to
the second sentence); presumably the provisions were those which, according to the EC, concerned the
"application” of measures. However, the EC had offered no explanation of which provisions were
linked to Article 13. Brazil argued that if Article 13 was supposed to be limited in the manner claimed
by the EC, it should have contained a cross-reference to other Articles. Therefore, it would be wrong
to infer a specific cross reference were none existed, and the second sentence of Article 13 may be
understood as a particular, but by no means an exhaustive statement of the obligation arising under the
first sentence of Article 13.

(d Arguments relating to discrimination

435.  Brazil noted that it was the only developing country involved in this proceeding which was
subject to anti-dumping duties, and that due consideration had been given to the developing status of
other countries involved in this proceeding to the extent that they had been excluded from the
proceeding on the grounds of de minimisimports or, after recalculation of the dumping margin by taking
into account special exchange rates, on the ground of de minimis dumping margin.  However,
arguments and evidence put forward by Brazil had consistently been ignored or neglected by the EC
authorities. Thus, Brazil considered that the EC had not only failed to fulfil its obligations under
Article 13 of the Agreement but had also clearly discriminated against Brazil as compared to other
developing countries involved in this proceeding.

436. The EC argued that it had infringed neither Article 13 (either the first or the second sentence)
nor the 1980 Decision in thiscase. Brazil could not continue to claim that a freeze of the exchange rate
for 90 days (which in fact lasted 180 days if the gradual eimination of the freeze by the Brazilian
authorities was also counted) amounted to a temporary fluctuation. In addition, as mentioned earlier
(section V.2), dumping was occurring even if one were to follow Brazil's arguments and discount the
effect of the freezing of exchange rates. Moreover, there was no evidence to suggest that Brazil had
been discriminated compared to the other developing countries. The market share of imports from
Brazil was not de minimis, while thiswas found to be so for the other developing countries. These other
countries were excluded from the proceedings on that ground and not because of their developing
country status. To do otherwise would have infringed the provisions of the Agreement.
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(e Arguments relating to the alleged refusal of the EC to consider its obligation arising from the
MFA

437. Brazil argued that Article 13 of the Agreement and Article 6:1 of the MFA were both
expressions of the general principles set out in Part IV of the General Agreement. Therefore, the EC
should have had regard to the MFA in determining whether or not the volume of dumped imports could
be a factor in a determination of injury, particularly in view of Brazil's status as a developing country.
Thus, the EC refused to have regard to Brazil's status as a developing country in so far as it took
additional trade measures despite the existence of MFA quantitative restrictions and failed to consider
the de minimis nature of Brazil's market share.

438. The EC recdlled its arguments made with regard to the relevance of the MFA in the context of
injury determination.

VI. FINDINGS

V1.1  Prdiminary objections of the EC that (1) claims raised by Brazil were outside the terms of
reference of the Pand; (2) arguments raised by Brazil that required the Panel to exceed the

scope of review

438. The EC raised preliminary objections to certain of the claims and arguments made by Brazil.
The preliminary objections were distinguished viz that, (1) clams raised by Brazil were outside the
terms of reference of the Panel, and (2) that certain arguments raised by Brazil required the Pand to
exceed its scope of review.

D Claimsraised by Brazil were outside the terms of reference of the Panel

439. The EC argued that the terms of reference were defined by the document prepared by Brazil
requesting that the Committee establish a panel to examine the "matter" (document ADP/121)®*. The
scope of the "matter” was defined as the sum of claims contained in that document. Therefore, if Brazil
sought to raise any claims which were not identified in the document requesting the establishment of a
panel, such claims were outside the terms of reference of the Panel.

440. The EC argued that Brazil had sought to raise two "claims® which had not been identified in the
document requesting the establishment of apanel. The claimsthat the EC argued were outside the terms
of reference of the Panel were (i) the allegation that the EC violated Article 2:4 of the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade by making an "incorrect
determination that sales were not made in the ordinary course of trade”, and (ii) Brazil's dlegations in
relation to the EC's consideration of "negative dumping”. The EC, however, conceded that not all
arguments made in support of claims identified in the document requesting the establishment of a panel
had to be identified in the document requesting the establishment of a panel.

) The EC violated Article 2:4 of the Agreement on Implementation of ArticleV1 of the
Genera Agreement on Tariffs and Trade by making an "incorrect determination that
sales were not made in the ordinary course of trade'

441. The EC raised a preliminary objection with regard to the "claim" by Brazil that the EC violated
Article 2:4 of the Agreement by making an "incorrect determination that sales were not made in the
ordinary course of trade’. The EC argued that the "clam" had not been raised by Brazil in the

®The document requesting the establishment of the Panel, hereinafter referred to as"ADP/121".
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consultations and conciliation stages of the dispute, nor mentioned in ADP/121 and therefore that the
"claim" was not within the terms of reference of the Panel. The EC referred to several panel reportsin
support of its preliminary objection.®”

442.  In response, Brazil argued that the contention described by the EC as a "clam" was an
argument. Brazil argued that its point that the EC had violated Article 2:4 "by incorrectly determining
that sales were not made in the ordinary course of trade" was within the terms of reference of the Panel
as it was to be found in paragraph 18 of ADP/121. Brazil also noted that the point was to be found in
paragraph 16 of ADP/113 and paragraph 2 of ADP/106 (respectively, the documents requesting
conciliation and consultation under Article 15 of the Agreement). Brazil argued therefore that the
aleged "claim" was clearly within the terms of reference of the Panel.

443.  Brazil argued that in this case the Panel should find that ADP/121 expressly included the point,
and dternatively, that the relevant test for the Panel was whether ADP/121 could reasonably be
interpreted as covering the point. Brazil further argued that the point was raised in consultation when in
paragraph 2 of document ADP/106 Brazil stated that the EC had breached Article 2:4 by "failing to
consider the particular market situation prevailing in Brazil". Brazil also argued that in any event,
ADP/121 and document ADP/113 had provided sufficient notice to the EC or could be reasonably
interpreted as covering the issue.

444.  The Panel examined first whether the point that the EC violated Article 2:4 of the Agreement
by making an "incorrect determination that sales were not made in the ordinary course of trade" could be
properly characterized as a claim. The Panel considered that a clam was the specification of the
particular legal and factual basis upon which it was alleged that a provision of the Agreement had been
breached.

445.  The Pand considered, further, that depending on the circumstances, there could be more than
one legal basis for alleging a breach of the same provision of the Agreement and that, accordingly, a
claim in respect of one of these would not also constitute a claim in respect of the other. A separate and
distinct claim would be required.

446.  ThePanel considered that the absence of sales of the like product in the ordinary course of trade
in the domestic market of the exporting country was a particular legaly defined situation under
Article 2:4 of the Agreement which obliges investigating authorities to determine normal value on the
basis of either a constructed value® or a comparable price of the like product when exported to any third
country.

447.  The Panel considered that the point that the EC violated Article 2:4 of the Agreement by
making an "incorrect determination that certain domestic sales were not made in the ordinary course of
trade” referred to the legally defined situation in paragraph 446 above which was a particular legal and
factual basis upon which a breach of the Agreement had been alleged. Therefore, the Panel concluded

¥The Panel on United Sates - Countervailing duties on Imports of Atlantic Salmon from Norway,
(edopted 27 April 1994, SCM/153, paragraphs 208-214); Panel on United States - Anti-dumping duties
on Imports of Atlantic Salmon from Norway (adopted 26 April 1994, ADP/87, paragraphs 333-335); the
Panel on United Sates - Anti-dumping duties on imports of Gray Portland Cement and Cement Clinker
from Mexico (ADP/82, paragraph 5.12); Panel on United Sates - Denial of Most-Favoured Nation
Treatment as to Non-Rubber Footwear from Brazl (adopted 19 June 1992, BISD 385128, paragraphs
6.1-6.2).

¥The phrase "constructed value" is intended to refer to the concept in Article 2:4 of "the cost of
production in the country of origin plus a reasonable amount for administrative, selling and any other
costs and for profits'.
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that Brazil's point that the EC had violated Article 2:4 of the Agreement by making an "incorrect
determination that certain domestic sales were not made in the ordinary course of trade" was a separate
and distinct claim.

448.  The Panel noted that, with regard to Article 2:4, in the course of presentation of its case to the
Panel Brazil had made two alternative clams, as follows:

"...the EC ... hasviolated the following provisions of the Agreement:
- Article 2:4, by failing to consider the particular market situation prevailing in
Brazil.

- Article 2:4, by incorrectly determining that certain domestic sales were not
made in the ordinary course of trade ...".

449.  The Panel then examined whether the latter claim, which was the subject of a preliminary
objection by the EC, was within its terms of reference.

450.  Inconsidering both parties arguments, the Panel decided that for a claim to be before the Pand,
the claim must be within the terms of reference. In this case, the terms of reference are:

"To examine, in the light of the relevant provisions of the Agreement on
Implementation of Article VI of the General Agreement, the matter referred to the
Committee by Brazil in document ADP/121 and to make such findings as will assist
the Committee in making recommendations or in giving rulings."

The Panel decided therefore that for a claim to be before the Panel it would have to be specified in the
document requesting establishment of a panel, that document defining the "matter" referred to the
Committee by Brazil.

451. The Panel then examined the document requesting the establishment of a panel to determine
whether the claim that the EC violated Article2:4 of the Agreement by making an "incorrect
determination that certain domestic sales were not made in the ordinary course of trade" was specified
therein.

452.  Inthisregard, the Panel noted that Brazil relied on the first two sentences in paragraph 18 of the
document requesting the establishment of a panel to argue that the document stated the claim in issue.
The Panel therefore examined paragraph 18 of ADP/121 where Brazil claimed that:

"Normal value for the remaining sales was determined on the basis of cost of
production. Brazil considers that this determination equally infringed Article 2:4 of the
Agreement. Even though, in the event of a particular market situation, Article2:4 in
principle offers the possibility to establish norma value on the basis of cost of
production, in this proceeding the nature of the particular market situation had the
effect of making equally unreliable, as abasisfor normal value, both domestic sales and
cost of production. As a matter of fact, where the particular market situation, as was
the case of this proceeding, consists of a combination of high domestic inflation and a
freeze of exchange rates, any determination based on domestic data will result in a
gross distortion making it impossible to carry out a proper comparison.”

453.  The Panel noted, first, that the express wording in neither paragraph 18 nor any other paragraph
of the document requesting the establishment of a panel made any reference to the EC having made an
"incorrect determination that certain domestic saleswere not in the ordinary course of trade". The Panel
noted, further, that in paragraph 18 of the document requesting the establishment of a panel Brazil
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claimed that "the nature of the particular market situation had the effect of making equally unreliable, as
a basis for normal value, both domestic sales and cost of production” (emphasis added by the Panel).
Thiswas confirmed by the express wording of the claims summarized in paragraph 10 of the document
requesting the establishment of a panel, where Brazil specified that its claim under Article 2:4 was that
the EC had breached that Article "by failing to consider the particular market situation prevailing in
Brazil" (emphasis added by the Pandl).

454.  The Pane found therefore that Brazil's claim that the EC had made an "incorrect determination
that certain domestic sales were not in the ordinary course of trade" was not expressly referred to
anywhere in ADP/121, and accordingly dismissed Brazil's argument on this point.

455.  The Panel noted Brazil's dternative argument that even if not expressy mentioned in the text of
ADP/121, the claim "can reasonably be interpreted” as being covered by that document.

456. The Panel considered that it was not sufficient that a contention simply "can reasonably be
interpreted” as amounting to a claim, as that implied that there could be indeterminacy or ambiguity
regarding the ambit of a clam. Thiswould, in the view of the Panel, run counter to the fundamental
purpose of the terms of reference, which was to give advance notice to the defendant and to third parties
of the claim at issue. This purpose could only be effectively served if there was no ambiguity regarding
the ambit of the clam at issue. The Pand considered that, in order to ensure this, a claim had to be
expressly referred to in ADP/121 in order to be within its terms of reference. The Panel accordingly
also dismissed Brazil's argument on this point.

457.  The Panel therefore found that the claim that the EC had made an "incorrect determination that
certain domestic sales were not in the ordinary course of trade" was not within the Panel's terms of
reference.

(i) "negative dumping” margins

458. The EC objected to Brazil's contention that in a high inflation environment distortions could
occur if an average normal value was compared with individual export prices and if no due allowance,
pursuant to the second sentence of Article 2:6, was made for "negative’ dumping margins (i.e. those
cases in which the export price was higher than the average normal value). The EC argued that this was
a "clam" that had not been identified in ADP/121. Brazil had argued that this contention was an
argument rather than a claim, and aternatively that it was a claim that had been raised in the document
requesting the establishment of a panel.

459.  ThePanel recalled its view expressed in paragraph 444 above that a claim was the specification
of the particular legal and factual basis upon which it was alleged that a provision of the Agreement had
been breached.

460. The Pand noted that in ADP/121, Brazil had claimed that the EC had failed to make
adjustments that would take into account distortions arising from high domestic inflation combined with
fixed exchange rates in comparing normal value and export price. The EC had not made any
preliminary objection in relation to that claim.

461. The Panel also recalled that the EC had noted that the terms of reference were defined by the
document requesting the establishment of a panel to examine the "matter”. The scope of the "matter”
was defined as the sum of the claimsin that document. Therefore, any claims which were not identified
in ADP/121 were outside the terms of reference of the Panel. The EC had conceded that all arguments
made in support of claims identified in ADP/121 were not required to be identified in ADP/121. The

EC had noted that an "argument” was legal or factual reasoning advanced to support, clarify or explain a
claim, or to rebut a claim or an argument.
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462. The Panel noted that Brazil had asserted that due to the high inflation environment, the
methodology used by the EC (which practice Brazil argued artificialy inflated dumping margins), led to
adistorted and artificially high dumping margin. Brazil asserted that the dumping margins would have
been eliminated if the EC had accepted that the high inflation environment resulted in large differences
in the dumping margin from one transaction to another and had made due alowance for "negative
dumping”. The Panel aso recaled that in ADP/121, Brazil had observed that in "a Situation where it
was impossible for exporters to avoid a dumping finding because of the methodology used by the EC",
the EC should have used either third country sales as the basis of normal value or should have made due
allowances to take account of distortions in the comparison arising from Brazil's economic policy.

463. The Panel was of the view that the reference in ADP/121 to "the methodology used by the EC
that made it impossible for exporters to avoid a dumping finding" was a reference to the EC's practice of
so called "zeroing". That reference was developed into an argument that the dumping margins would
have been eliminated if the EC had accepted that the high inflation environment resulted in large
differences in the dumping margin from one transaction to another, and if the EC had aso made due
alowance for "negative dumping”. The Panel was of the view that Brazil's assertion was legal or factual
reasoning advanced to support its claim that the EC had acted inconsistently with Article 2:6 second
sentence when it failed to make due allowances to eliminate distortions arising from high domestic
inflation combined with fixed exchange rates when comparing normal value and export price.
Accordingly, the Panel dismissed this preliminary objection by the EC.

2 Arguments raised by Brazil that required the Panel to exceed its scope of review

464. The EC argued that the Pand's review of the EC's Determination should be limited to
examination of the Determination in order to determine whether the requirements of Article 8:5 had
been complied with. The Panel should not conduct a de novo review of the evidence relied on by the
EC nor should the Panel substitute its own judgement as to the sufficiency of the evidence relied on by
the investigating authorities.

465. The Panel noted that the evidence specifically objected to by the EC was (i) a spreadsheet
which allegedly contained chronologically arranged data copied from the EC's disclosure letter to the
Brazilian exporters, which spreadsheet had been submitted in support of Brazil's claim of breach of
Article 2:6; and (ii) a spreadsheet which set out "dumping margins' recalculated by Brazil.

466. Inlight of the Panel's resolution of Brazil's claim concerning Article 2:6 of the Agreement, (see
paragraphs 484-502 below) it was not necessary for the Panel to determine these preliminary objections
by the EC.

V1.2  Breach of Article 2:4 - failure to properly consider the particular market situation prevailing in
Brazil

467.  The Panel then proceeded to examine Brazil's claim in relation to the EC's determinations of
normal value. Brazil claimed that the EC had failed to properly consider the particular market situation
prevailing in Brazil and had thereby acted inconsistently with Article 2:4. Brazil advanced several
arguments in support of itsclaim.

468.  Brazil noted that in early 1989, due to very high inflation, the Brazilian Government froze the
exchange rate at one Cr$ to one US$ in an attempt to decrease the money supply and to control inflation.
The exchange rate freeze continued for a period of three months. During this period domestic inflation
continued. Receipts from export sales (which were paid in US$), when converted into Cr$, remained
stable. Following the unfreezing of the exchange rate, the Cr$ depreciated. Brazil argued that this
combination of afixed exchange rate and domestic inflation led to a gross distortion in the comparison
between domestic prices (when used as the basis of normal value) and export prices, and thisresulted in
an inflated dumping margin.
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469.  Brazil contended that when the EC determined normal value based on domestic sales prices, the
EC had acted inconsistently with the Agreement. The EC had based normal value on domestic sales
prices because the EC had misinterpreted the phrase "particular market situation” in Article 2:4 to mean
circumstances having an impact only on the sales in the domestic market of the exporting country. On
the basis of that interpretation of the phrase "particular market situation” the EC had determined that the
exchange rate freeze was irrelevant to the determination of normal value. Brazil argued the phrase
"particular market situation” in Article 2:4 was not limited to the situation in the domestic market, but
included external factors. Brazil further argued that Article 2:4 was also concerned with ensuring a
"proper comparison” with the export price. Brazil was of the view that in selecting the method for
establishing normal value, Parties to the Agreement were required to have regard to the question of
whether the method selected would permit a proper comparison with the export price. Brazil considered
that it was not the object and purpose of the Agreement to apply anti-dumping duties in situations where
dumping margins were found solely because of the effect of exchange rate freezes. Brazil said that
athough the ascertainment of normal value and export price were distinct stages in a dumping
investigation, there was till an obligation to consider the circumstances of the export market when
determining amethod for ascertainment of normal value.

470.  Brazil noted that the EC's customary practice was to take circumstances on the export market
into account. For instance, the EC examined whether the domestic sales represented less than five per
cent of the volume of export salesfor the purpose of determining whether domestic sales would permit a
proper comparison with export price. Brazil said, therefore, that the EC was inconsistent with its own
practice by not considering the circumstances of the export market when determining normal value in
this case.

471.  In relation to the instances in which the EC had used constructed normal values for Brazilian
exporters, Brazil argued that the requirement of "proper comparison” in Article 2:4 also applied to the
choice between constructed normal value or third country sales as alternative methods for establishing
normal value. Where the external factors were such that a proper comparison with a normal value could
not be achieved on the basis of one of the alternative methods set down in Article 2:4, but a proper
comparison could be obtained by the use of the other method provided for in that Article, that other
method must be used. Brazil said that where the EC had used constructed normal values in this
investigation and had then compared those normal values with the export prices it had breached
Article 2:4 as this comparison did not " permit a proper comparison”.

472.  Inresponse, the EC noted that Article 2 provided that the first method for establishing normal
value was on the basis of actual domestic sales. The EC argued that Article 2:4 provided that if the
"particular market situation” had such an impact on the domestic sales that the domestic sales were not
suitable for use as the basis of normal value, one of two equa aternative methods (i.e. constructed
normal value or third country sales) could then be used. The EC noted that Brazil had not disputed that
the domestic sales used as the basis of normal value were in the ordinary course of trade. It had instead
said that the "particular market situation” in Article 2:4 prevented those sales being used as the basis of
normal value. The EC argued that the phrase "particular market situation™ in Article 2:4, interpreted in
light of its object, purpose and context, did not have the meaning attributed to it by Brazil. Article 2:4
was concerned with the establishing of normal value in certain cases. The phrase "particular market
Situation” was not intended to cover both high inflation in the domestic market and "freezing" of the
exchange rate. Moreover, a Situation occurring outside Brazil could not be considered to be a " particular
market situation” under Article 2:4 unless it had an impact on sales made within Brazil. Therefore, the
freezing of Brazil's exchange rate would be relevant to the determination of normal value only if the
freezing was shown to have had an impact on domestic sales. In this case the evolution of the exchange
rate had no direct bearing on the functioning of the domestic market, where transactions were carried
out in the domestic currency.

473.  The EC further argued that the Agreement required that the normal value and the export price
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must first be determined and then be compared. That requirement made clear that the determination of
normal value and export price were distinct and separate steps. The EC said that the fact that
determination of normal value and export price were distinct and separate steps supported its assertion
that a situation having an impact only on the export market (and the export price), need not be taken into
account when determining normal value.

474.  Regarding Brazil's argument that the EC took into account the volume of export sales as a factor
affecting normal values, the EC argued that when it examined whether the domestic sales represented
less than five per cent of export sales, it did so to determine whether the volume of sales within the
domestic market was so low that the prices were not representative of normal value. If the volume of
sales was at a very low level, that low volume would affect domestic sales, and would therefore make
those salesin the domestic market unsuitable as the basis of normal value.

475. The EC argued if the negotiators of the Agreement had intended that circumstances having an
effect on the export market aone could create a "particular market situation”, the negotiators would
have made clear that in such a situation third country sales should be used as the basis of normal values.
This was because the use of a constructed normal value would not eliminate the effect of such external
factorsin the export market on the domestic market.

476.  The Pand noted that Article 2:1 set out the primary method for determination of the margin of
dumping. Article 2:1 provided, in relevant part, that:

" ... aproduct isto be considered as being dumped ... if the export price of the product
... Isless than the comparable price, in the ordinary course of trade, for the like product
when destined for consumption in the exporting country."

Article 2:4 further provided that:

"When there are no sales of the like product in the ordinary course of trade in the
domestic market of the exporting country or when, because of the particular market
Situation, such sales do not permit a proper comparison, the margin of dumping shall be
determined by comparison with a comparable price of the like product when exported
to any third country ... or with the cost of production in the country of origin plus a
reasonable amount for administrative, selling and any other costs and for profit ...".

The Panel noted that Article 2:4 provided alternative methods for determining the margin of dumping.
Examination of Articles 21 and 2:4 together revealed that to determine normal value® the
investigating authorities should first examine the sales in the domestic market, in order to establish
whether there were sales of the like product in the ordinary course of trade. Article 2:4 required the
investigating authorities to use either constructed normal value or third country sales as the basis of
normal value if there were no sales in the ordinary course of trade, or if the particular market situation
was such that the sales concerned would not permit a proper comparison.

477.  Thefirst type of situation requiring that either constructed normal value or third country sales
be used as the basis of normal value arose when there were no sales of the like product in the domestic
market in the ordinary course of trade in the domestic market. In that first Situation, the investigating
authorities were only required to examine the domestic market in order to establish whether salesin the
ordinary course of trade had taken place in the domestic market. The second type of situation

#The Panel noted that in the First Report of the Group of Experts adopted 13 May 1959 (85/145, 146
a paragraph 7,) the Group had used the phrase "domestic market price" as a synonym for "normal
vaue'; " ... [tlhe Group first considered the problem of the determination of the norma value or
domestic market price in the exporting or producing country ...".
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contemplated by Article 2:4 was where sales had taken place in the domestic market in the ordinary
course of trade, but, due to the prevailing particular market situation, the use of those sales would not
permit a proper comparison.

478.  The Panel noted that it was the second Situation that was relevant for this claim. The Panel
further noted that recourse to use of constructed value or third country sales in this latter situation was
governed by whether or not the sales concerned would permit a proper comparison, due to the particular
market situation. In the Panel's view, the wording of Article 2:4 made it clear that the test for having
any such recourse was not whether or not a "particular market situation" existed per se. A "particular
market situation” was only relevant insofar as it had the effect of rendering the sales themselves unfit to
permit a proper comparison. In the Panel's view, therefore, Article 2:4 specified that there must be
something intrinsic to the nature of the sales themselves that dictates they cannot permit a proper
comparison.

479.  Even assuming arguendo that an exchange rate was relevant under Article 2:4, it would be
necessary, in the Panel's view, to establish that it affects the domestic sales themselves in such a way
that they would not permit a proper comparison. Brazil had asserted that exchange rates were capable of
affecting domestic sales and prices, because for example, the cost of raw materials could be affected by
fluctuations in the exchange rate. In particular, domestic sales and prices could be affected if imported
raw materials were used in domestic production. However, Brazil had not argued that the cost of raw
materials used in manufacture of cotton yarn were in fact so affected. For the Panel to engage in such
an exercise, it would have to exceed its scope of review. The Panel noted also that Brazil had not
specified its claim in the form of any argument showing that the prices used as a basis of normal value
were themselves so affected by the combination of high domestic inflation and a fixed exchange rate
such that those sales did not permit a proper comparison. Accordingly, the Panel concluded on the basis
of Brazil's submission, that this did not demonstrate that the EC had acted inconsistently with the
requirements of Article 2:4.

480. The Pandl recalled that Brazil had also argued that if domestic sales were used as the basis of
normal value without either an alowance being made pursuant to Article 2:6 for the distorting effect of
the exchange rate, or third country sales being used as the basis of normal value, those domestic sales
would "not permit a proper comparison” with export prices (under Article 2:4). The Panel understood
Brazil's other argument to be that the term "proper comparison™ was modified by the requirement that
due allowances be made under Article 2:6 and that the EC should have used third country sales as the
basis of normal value.

481.  Inthe Pand's view, the obligation in Article 2:6 became operative only after selection of either
constructed normal value or third country sales as the basis from which it was then possible to proceed
to the determination of the comparable price. The wording of Article 2:6 second sentence dictates this
view: "due alowance" can only be made in respect of a basis that has aready been established. The
words "due alowance" in Article 2:6 made clear that the requirements of the second sentence could not
apply to the choice of the basis itself of a comparable price, which is strictly governed by the
requirements of Article 2:4.

482.  The Panel noted that Brazil had also argued that the EC's decision to construct certain normal
values was aso in breach of Article 2:4, because the EC had failed to comply with the phrase"... permit
aproper comparison” when deciding whether to use a constructed normal value or third country sales as
the basis for normal value. The Panel understood Brazil's argument in this respect to mean that for the
EC to comply with the phrase "permit a proper comparison”, it had to use third country sales asthe basis
of normal value. Inthe Pand'sview, Article 2:4 provides for two methods that parties can have recourse
to in case where there were no domestic salesin the ordinary course of trade or because of the particular
market situation such sales would not permit a proper comparison, i.e. third country sales or constructed
normal values. Article2:4 establishes no legal hierarchy between the two aternative methods.

Consequently, taking into account that Brazil contests the EC's recourse to one of the two methods, the
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Panel concluded that there was no basis for Brazil's argument. As a further consegquence the Panel did
not need to determine whether the term "proper comparison” was modified by the requirement in
Article 2:6 to make due allowances. The Panel considered that it had disposed of Brazil's argument.

483.  Accordingly, in light of its conclusions in paragraphs 477-482 the Panel dismissed Brazil's
claim that the EC had failed to properly consider the particular market situation prevailing in Brazil and
had thereby acted inconsistently with Article 2:4.

V1.3 Violation of Article 2:6 - Falure to take into account distortions arising from high domestic
inflation combined with fixed exchange rates in comparing normal value and export price

484.  Brazil claimed that the EC had violated Article 2:6 of the Agreement because it had failed to
take into account distortions arising from high domestic inflation combined with frozen exchange rates
in comparing normal value and export price. Brazil advanced several arguments in support of its claim.

485.  Brazil argued that the EC had acted in a manner inconsistent with Article 2:6 of the Agreement
because it had failed to make due allowance for differences affecting price comparability arising out of a
combination of high inflation and an exchange rate freeze in Brazil. Brazil said that during the first
three months of 1989, the Brazilian Government had frozen the exchange rateat 1 Cr$to 1 US$. At the
end of March 1989 the freeze had been lifted, and the Cr$ had depreciated. Brazil argued that in the
circumstances of this case, the use of the official exchange rate by the EC in comparing normal value
and export price, introduced a gross distortion into the comparison of normal value with export price.
The EC had failed to make adjustments to take account of those gross distortions. Brazil said that
appropriate adjustments could have been made to the normal value by the use of an aternative (indexed
or lagged) exchange rate to the officia exchange rate selected by the EC, or by many other methods. In
failing to make due allowance pursuant to Article 2:6 to eliminate these distortions, the EC had failed to
give effect to the object and purpose of Article 2:6, to effect a fair comparison. In response to an
argument by the EC, Brazil argued that the object and purpose of Article 2:6, to effect afair comparison,
was not discharged by meeting the requirements of the first sentence of that Article. Brazil argued that
allowances for the other differences affecting price comparability were also required to give effect to the
object and purpose of Article 2:6 to effect a fair comparison. If a difference affecting price
comparability was not the subject of an alowance, Article 2:6 would be breached.

486. Brazil dso argued that the EC's practice of so-called "zeroing" in this case was inconsistent with
Article 2:6 in that the EC had failed to make due alowance for a difference affecting price
comparability. Brazil was of the view that the application of the EC's so-called "zeroing" methodology
was always unfair to an exporter. Brazil was not arguing against zeroing per se. Rather, Brazil argued
that in this case the large variations in dumping margins found by the EC were due to severe distortions
in the Brazilian financial environment. In the circumstances of a volatile financia environment, so-
called "zeroing" produced a distortion which should have been the subject of a due alowance.

487.  The EC argued that the first sentence of Article 2:6 defined how a fair comparison was to be
effected. If normal value and export price were compared at the same level of trade and in respect of
salesmade at as nearly as possible at the same time, then afair comparison would be achieved.

488. The EC considered that the Agreement did not require the investigating authorities to take into
account exchange rate fluctuations or freezing as such. In this case, it was considered appropriate to
take into account certain effects of exchange rates when fulfilling the obligations created under the first
sentence of Article 2:6. This was more particularly the case with respect to the obligation to make a
price comparison in respect of sales made at as nearly as possible the same time. The EC first had
sought to use actual returns received by exporters. Actua returns were used in the case of one exporter
from Brazil. When information on actual returns was not provided by the exporter, or could not be
identified, official exchange rates were used. The EC applied end-of-month official exchange rates to
the monthly average norma values, mindful of the requirement to compare prices at as nearly as
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possible the same time.

489. The EC further argued that allowances required to be made under the second sentence of
Article 2:6 were limited to objective differences, and would not include differences in exchange rates.

These were subjective differences. Consequently, Article 2:6 did not require that exchange rate
fluctuations be the subject of alowances as "other differences affecting price comparability".

490. The EC argued that the so-called "zeroing" related to a process of averaging the determined
dumping margins for each exporter. There was no obligation under the Agreement to take account of
so-caled "negative dumping margins'. Investigating authorities were only required to consider sales
which were at |ess than normal value.

491. ThePanel recalled that Article 2:6 relevantly provides that,

"In order to effect afair comparison between the export price and the domestic price in
the exporting country ... the two prices shall be compared at the same level of trade,
normally at the ex-factory level, and in respect of sales made at as nearly as possible at
the same time. Due alowance shal be made in each case, on its merits, for the
differences in conditions and terms of sale, for the differences in taxation, and for the
other differences affecting price comparability.”

492.  Intheview of the Panel the argument of Brazil was that the requirement to make due alowance
for differences affecting price comparability had to be interpreted in light of the object and purpose of
Article 2:6, which was to effect a fair comparison. However, Brazil had not made any independent
arguments designed to establish that apart from the requirements of the first sentence, and the
allowances required by the second sentence of Article 2:6, there was a further requirement that any
comparison of normal value and export price must be "fair". The Panel was of the view that although
the object and purpose of Article 2:6 isto effect afair comparison, the wording of Article 2:6 "[i]n order
to effect afair comparison” made clear that if the requirements of that Article were met, any comparison
thus undertaken was deemed to be "fair". The Pandl, therefore, considered that its task was to determine
whether the action of the EC, in the circumstances of this case, had resulted in a breach of the
requirement of the second sentence of Article 2:6, to make due alowances for differences affecting
price comparability, in relation to (1) the EC's alleged failure to make due allowances for the effect of
the exchange rate freeze combined with high inflation, and (2) the EC's alleged failure to make due
alowance for the effects of the application of its so-called "zeroing" methodol ogy.

D The EC's dleged failure to make due allowances for the effect of the exchange rate freeze
combined with high inflation

493.  Brazil claimed that the EC had violated the second sentence of Article 2:6 of the Agreement
because it had failed to take into account distortions arising from high domestic inflation combined with
fixed exchange rates in comparing normal value and export price. Brazil argued that in the
circumstances of this case, the use of the officia exchange rate introduced a gross distortion into the
comparison of normal value with export price. According to Brazil, the EC, by not making alowances
to eliminate the effect of those gross distortions, had failed to comply with the requirements of the
second sentence of Article 2:6.

494.  Brazil claimed in essence that the EC had violated the second sentence of Article 2:6, by failing
to make due alowance for the effect of the exchange rate freeze. In the view of the Panel, the
requirement to make due allowances applies only to "differences affecting price comparability”. This
required that only relevant differences in the factors that affected price determination in the respective
markets should be taken into account. The objective of Article 2:6 second sentence is, thus, to establish
two accurate prices, the amount of which is expressed in the respective currency of each market and is
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independent of and prior to the application of the exchange rate. The exchange rate in itself is not a
difference affecting price comparability. It is amere instrument for trandating into a common currency
prices that have previoudy been rendered comparable in accordance with the second sentence of
Article 2:6. In the view of the Panel, an exchange rate's function is to make it possible to subsequently
effect an actual comparison on a common basis as provided under the other relevant provisions of the
Agreement. Furthermore, the use of an accurate exchange rate was not, in the Panel's view, a matter of
making an "alowance" for a "difference’. In the Panel's view the application of an exchange rate did
not amount to the making of a compensatory adjustment in accordance with the ordinary meaning of the
word "alowance". Application of an exchange rate to those pricesis not a matter of making allowance
for a difference but would indeed obviate the need to do so precisely because its purpose and effect
would eliminate any such difference. Consequently, the Panel dismissed Brazil's argument that the
exchange rate freeze was required to be the subject of a due alowance under the second sentence of
Article 2:6.

495. The Panel recalled that Brazil had aso argued that notwithstanding the EC's use of actua
returns or official exchange rates, Article 2:6 second sentence required that the EC make due allowances
to eliminate the distortions present in the comparison of normal value with export price which arose
because the exchange rate had evolved differently to the exporters expectations. For the reasons stated
in paragraph 494 above, the Panel also dismissed this argument by Brazil.

496. The Pand recalled that Brazil had argued that the provisions of Article 2.4.1 of the Agreement
on Implementation of Article VI of the GATT 1994 were relevant to interpretation of Article 2:6 of the
Agreement on Implementation of Article VI of the GATT 1947. However the Panel did not agree that
analysis of Article 2.4.1 was of assistance in the interpretation of Article 2:6. The Panel recalled that its
terms of reference were to:

"examine, in light of the relevant provisions of the Agreement on Implementation of
Article VI of the General Agreement, the matter referred to the Committee by Brazil in
document ADP/121 and to make such findings as will assist the Committee in making
recommendations on giving rulings.”

The Agreement mentioned in the terms of reference was the Agreement on Implementation of Article VI
of the General Agreement 1947. In the view of the Panel the Agreement on Implementation of
Article VI of the GATT 1994 does not fall under any of the categories specified in Articles 30-32 of the
Vienna Convention on the Law of Treaties and is, consequently, irrelevant for the interpretation of the
Agreement on Implementation of Article V1 of the GATT 1947 for the purposes of resolving the present
dispute. Accordingly, the Panel dismissed this argument by Brazil.

497.  In addition, Brazil had argued that the practices of Australia, Canada and the United States in
relation to exchange rates were relevant to interpretation of the obligations contained in Article 2:6. The
Panel did not agree. The practices of three of the total signatories to an Agreement did not congtitute
subsequent practice in the application of the treaty in accordance with Article 31(3)(b) of the Vienna
Convention on the Law of Treaties. Accordingly, the Panel dismissed this argument by Brazil.

()] The EC's dleged failure to make due allowance for the effects of the application of its so-called
"zeroing" methodol ogy

498.  Brazil argued that in an environment of high inflation the EC's so-called "zeroing" methodology
had an especialy prejudicia effect on the calculation of the dumping margin. Brazil argued that in a
high inflation environment, high positive and negative dumping margins would occur. As the EC's so-
called "zeroing" methodology gave no "credit" for negative dumping, the result was a particularly
prejudicia effect on the dumping margin. Brazil argued that even if so-caled "zeroing" could be
defended in most circumstances, it could not be defended in cases where due to high inflation very high
fluctuations in positive and negative dumping margins occurred. Brazil argued that the EC's failure to
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make a due allowance to take account of the effect of the EC's so-called "zeroing" methodology when
applied to Brazil's inflationary circumstances resulted in the EC acting inconsistently with Article 2:6.

499.  The Panel understood Brazil's argument in relation to so-called "zeroing” to be that the EC was
under an obligation to make a due alowance for a difference affecting price comparability, because
application of the EC's system of averaging would tend to produce an exaggerated dumping margin.
The Panel understood that the averaging practice operated as follows. The EC established an average
normal value for each exporter. It then compared the export price for individual export transactions
during that period to that average norma value. When the comparison revealed that the export price
was less than the norma value, the EC considered that the exported goods were dumped. When the
comparison of the average normal value and the export price reveaed that the export price was equal to
or greater than the normal value the EC considered that dumping did not occur. After comparison of all
export transactions with the average normal value the EC then calculated a weighted average margin of
dumping for the exporter by totalling the amount of dumping for the individual export transactions and
dividing thistotal by the c.i.f. value of all the export sales of that exporter.

500. The Panel noted that the first sentence of Article 2:6 concerned the actual comparison of prices
a the same level of trade and in respect of sales made at as nearly as possible the same time. The Panel
considered that the second sentence of Article 2:6 concerned allowances to be made for the relevant
differences in the factors that affected price determination in the respective markets sufficient to ensure
the required comparability of prices. The Panel took the view that the second sentence of Article 2:6
required that allowances necessary to ensure price comparability be made prior to the actual comparison
of the prices, in order to eiminate differences which could affect the subsequent comparison.

501. The Panel considered that "zeroing” did not arise at the point at which the actual determination
of the relevant prices was undertaken pursuant to the second sentence of Article 2:6. In the Panel's
view, "zeroing" was undertaken subsequently to the making of allowances necessary to ensure price
comparability in accordance with the obligation contained in second sentence of Article 2:6. It related
to the subsequent stage of actual comparison of prices; a stage which was not governed by the second
sentence of Article 2:6. Therefore, the Panel dismissed Brazil's argument that the EC failed to make due
allowances for the effects of its so-called "zeroing" methodol ogy.

502.  Based onitsconclusionsin paragraphs 499, 500 and 501 the Panel dismissed Brazil's claim that
the EC had violated Article 2:6 of the Agreement because it had failed to take into account distortions
arising from high domestic inflation combined with frozen exchange rates in comparing norma value
and export price.

V1.4  Articles 3:1 and 3:2, not basing the injury findings on positive evidence, and not making an
objective examination of the relevant facts

503. The Panel then turned to examine Brazil's claim that the EC had breached its obligations under
Articles 3:1 and 3:2 by not basing its findings of injury on positive evidence and not making an
objective examination of the relevant facts. The Panel noted that Brazil had made several argumentsin
support of itsclaim.

504. Brazil argued that the data used by the EC (hereinafter referred to as "Eurostat”)® as evidence
of import volume was unreliable, and thereby did not represent positive evidence of import volume.

Brazil made two arguments in support of its claim. The first argument was that in the course of the anti-
dumping investigation "... on imports of certain polyester yarns (man made staple fibres) originating in
Taiwan, Indonesia, India, the People's Republic of China and Turkey, (published in EEC Regulation no.
830/1992), ("the polyester yarns case") Eurostat data had been shown to be unreliable. Brazil's second

“Eurostat data on imports is compiled from member states Customs import data.
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argument was that Brazilian export data (hereinafter referred to as "Cacex"), compiled under strict
surveillance pursuant to the Arrangement Regarding International Trade in Textiles” showed a much
lower volume of exports to the EC than Eurostat data during the years under investigation. Brazil
argued therefore that if Eurostat data had been reliable, Brazil's imports into the EC would have
breached Brazil's quota under the MFA in 1987 and 1988. Brazil observed that the MFA treaty's
"flexibilities’ provisions (which permitted a country to exceed its quota) could not be used unless
notifications were made. Brazil argued that it had not made such notifications, nor could it have used
the "flexibilities" provisions, as its imports would have exceeded the amount permitted under the
"flexibilities’ provisions. The EC had not complained that Brazil had exceeded its MFA quota. Brazil
argued, therefore, that the EC must have implicitly accepted that the Cacex data was more reliable.
Therefore, Cacex data must have been more reliable than Eurostat.

505.  Brazil made a consequent argument that if Cacex data had been used as the basis of import
volume, Brazil would have been found to have had de minimis import volume. Accordingly, the only
appropriate outcome would have been termination of the investigation in respect of Brazil.

506. The EC argued that Brazil's arguments in relation to the use of the Eurostat data congtituted a
request for a de novo review of part of the investigation, because Brazil's argument required an
assessment of the reliability of two sets of data. It further submitted that the polyester yarns case was
distinguished from the present case. The polyester yarns case concerned a product which was capable
of being classified under four different tariff sub-headings, but the investigation did not cover all the
goods in the four different tariff sub-headings. In that case some imports (not covered by the
investigation) had been misclassified into tariff sub-headings covered by the investigation. In this case
all cotton yarn imports were covered by the investigation, and therefore a similar type of error could not
occur. Moreover, in the polyester yarns case the exporters had presented proof which established that
Eurostat data was unreliable, whereas in this case the Brazilian exporters had merely made
unsubstantiated assertions concerning Eurostat data.

507. The EC aso argued that Eurostat data was inherently more reliable than Cacex data, as Eurostat
datawas import data, based on goods entered for consumption into the EC. Cacex data was export data
based on bills of lading, which was at best proof of exportation, and not proof of the goods having
arrived at the declared final destination. Another possible explanation for differences in the two figures
was that goods could have been stocked in a third country or warehouse prior to being entered into the
EC for consumption. The EC argued that in any event, the accuracy of Eurostat data was regularly
verified. Monthly reports of the volumes and values of imports were checked by comparison of a
monthly unit value of a particular product from a particular origin with the unit value calculated on the
same basis for the previous month. If substantial differences between the two sets of monthly data
emerged, Customs authorities were automaticaly alerted and verifications of the entries were
conducted. In the case of cotton yarn from Brazil no such discrepancies emerged. The EC aso noted
that no submissions had been made during the investigation to show that a similar type of error had
occurred.

508. The EC further argued that if Brazil's exports had exceeded the MFA, no inference could be
drawn from the EC not asserting its rights under the MFA. The EC argued that in any event, Brazil had
used the MFA's "flexibilities' provisions permitting it to "carry over" quota excesses and anticipate the
following years entitlements, and tendered to the Panel documents it described as notifications of the
use of the "flexihilities' provisions. The EC argued that Brazil's imports did not exceed the allowable
amounts under the MFA. The Panel noted that Brazil had responded to the Panel that the documents
submitted to the Pandl by the EC as proof of the use of the "flexibilities" provisions related largely to

*'The Arrangement Regarding International Trade in Textiles is colloquially known as the Multifibre
Agreement, or "MFA". Hereinafter in this report the Panel refers to the Arrangement Regarding
International Tradein Textilesasthe "MFA".
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regiona, i.e. within the EC, flexibility. Brazil said that the documents tendered by the EC did not
contradict its arguments.

509. The Panel noted that the claim by Brazil related to Eurostat data used by the EC as the basis of
import volume. Brazil claimed that the EC had not based its findings of import volume on positive
evidence and had not conducted an objective examination of the relevant facts.

510. The Panel understood that Brazil's argument was that Eurostat data should not have been used
because it was unrdiable. Brazil argued that the EC should have based its findings of import volume
from Brazil on Cacex export data. If the EC had used Cacex data a lower volume of imports would
have been found. A consequence of using Cacex data would have been that the lower volume of
imports would have been found to be de minimis and this would have required Brazilian imports to be
excluded from the investigation. The Panel recalled that Brazil had stated that "... all the evidence
supports the view that the Cacex figures are more accurate than the use of Eurostat figures...". Brazil
claimed that the failure by the EC to base its findings on positive evidence and an objective examination
entailed aso a breach of Article 3:2. The Pand understood this to mean that as the requirement of
positive evidence had not been complied with, the EC could not have properly made findings
concerning "effects’ of the dumped imports pursuant to Article 3:2. The Pand examined Brazil's claim
on that basis.

511. ThePand's starting point was to examine Article 3:1, which relevantly provides,

"A determination of injury for purposes of Article VI of the Genera Agreement shall
be based on positive evidence and involve an objective examination of both (a) the
volume of the dumped imports...".

512. The Panel noted that al the arguments made by Brazil concerned the accuracy of the Eurostat
data. The Panel therefore examined whether Brazil had established that the Eurostat data was unreliable
or incorrect. The Panel considered that if a finding of injury was based on incorrect facts it would not
be based on "positive evidence'. The phrase "positive evidence” required at |east that the evidence upon
which afinding of injury was based must not be incorrect.

513.  The Panel noted that Brazil's arguments concerning the incorrectness of Eurostat data related to
differences between Cacex and Eurostat data. Cacex data was export data. Eurostat data was import

data. Articles 3:1 and 3:2 required the investigating authorities to consider the effects of the dumped
imports. Nowhere in Article 3 were investigating authorities required to consider exports. The Panel
did not rule out that export data could be a relevant consideration for doubting the accuracy of import
data; this however, could not happen in the absence of other evidence. The Pand noted that Brazil
failed to provide any basis for considering that the import data was inaccurate other than the mere
existence of its own export data which differed from the import data of the EC. Accordingly, the Panel
dismissed Brazil's arguments based merely on the differences between Eurostat import data and Cacex
export data. The Panel noted that Brazil had made submissions to the EC regarding the accuracy of its
import data. In recital 38 of the Definitive Regulation the EC appeared to have examined those
submissions. In the absence of further arguments by Brazil the Panel concluded that it had not been
established that the EC had failed to conduct an objective examination in this respect.

514. The Panel recaled that Brazil had argued that the EC had implicitly accepted the accuracy of
Cacex data because the EC had not chosen to enforce its rights pursuant to the MFA. Even if Brazil
was correct, the EC's decision not to complain about Brazil exceeding the quota did not prove that
Eurostat data was incorrect. The Panel noted that the EC in fact argued that Brazil had not exceeded the
quotas because it had utilized the "flexibilities' provisons of the MFA. In any case, the Panel
considered that it could not be smply presumed that the reason for the EC deciding not to exercise its
rights under the MFA was that it did so because it accepted the export data of Brazil. In the absence of
any specific arguments necessary to establish the latter argument the Panel dismissed Brazil's argument.
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515. The Panel noted that Brazil had also argued that in the polyester yarns investigation Eurostat
data had been determined to be inaccurate. The Panel first noted that the EC had explained that the
polyester yarns case concerned only certain types of yarn, and that types of yarn not covered by the
investigation had mistakenly been classified to the same tariff items as the product under investigation.

In the cotton yarn case, all types of cotton yarn were covered by the investigation, which removed the
risk of the same type of error occurring. Brazil had not argued againgt this explanation by the EC. I,
therefore, appeared to the Panel that the argument raised by Brazil based on the errors encountered in
the polyester yarns case was not relevant to this case.

516. Following its conclusions in paragraphs 512-515, the Panel considered that it had disposed of
Brazil's clam. Accordingly, the Panel concluded that Brazil had failed to establish that the EC had
breached its obligationsin Articles 3:1 and 3:2 to base its findings of injury on positive evidence and to
make an obj ective examination of al relevant facts and dismissed Brazil's claim.

V1.5 Violation of Article 3:2, 3:3 and 3:4 - "... thefacts stated in an injury analysis must reasonably
support the determination that is reached"”

517. Brazil clamed that the EC had violated Articles 3:2, 3:3 and 3:4, because the facts stated in an
injury analysis must reasonably support the determination that is reached, and the EC's decision was not
in conformity with that requirement.

518. The Panel noted that Brazil particularised its claim as that the EC had found Brazil's imports of
cotton yarn to be causing injury despite the Brazilian imports of cotton yarn having the lowest level of
price undercutting, a finding of a decrease in the volume of Brazilian imports of cotton yarn (in absolute
and relative terms), and the fact that the export price in US$ of Brazilian exports was comparatively
stable, and actually increased in 1989. Brazil argued that the EC had made a manifestly erroneous
interpretation of the facts, in that these facts precluded a finding of material injury caused by Brazilian
imports.

519. Brazil aso argued that when the EC had conducted its analysis of a causal link between
Brazilian dumped imports and the injury suffered by the EC industry, the EC had violated Article 3:4
because it had failed to reasonably explain how other causes of injury, particularly numerous non-
dumped imports from countries not under investigation had been taken into account. Brazil noted that
the EC had determined that the investigation did not reveal any factors other than the dumped imports
which caused materia injury to the Community industry. Brazil noted that the EC's findings clearly
showed the existence of numerous non-dumped imports from countries not under investigation which
undercut the Community producer's prices.

520. TheEC argued that Articles 3:2 and 3:3 permitted affirmative injury findings to be made even if
not all the factors required to be considered were found to be present. The EC argued that it had
considered al the factorsthat it was required to by Articles 3:2 and 3:3. The EC referred the Panel to its
findings concerning the volume and price effects of Brazilian imports, the injury suffered by the EC
industry, and its finding of a causal link between the Brazilian imports and the injury suffered by the EC
industry. The EC further noted that Brazil had characterised this claim as a failure to make an objective
examination of the relevant facts. Irrespective of how Brazil's claim could be characterized the EC
argued that its findings properly explained itsinjury determination.

521. The Pand firstly noted that Brazil's claim was not based on Article 3:1 of the Agreement.
Brazil particularized its claim asfollows: Brazil had the lowest level of price undercutting, that dumped
imports had decreased in volume (in absolute and relative terms), that Brazil's export prices were stable
during the investigation period, and that the EC's findings clearly showed the existence of numerous
non-dumped imports from other countries not under investigation which undercut the Community
producers prices.
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522.  Inthe Pand's view Brazil's arguments did not suggest that the EC had not considered al those
mattersit was legally required to. Rather, Brazil argued that the facts stated in the injury finding did not
reasonably support the injury finding.

523.  Therefore, the Panel next proceeded to analyse Brazil's arguments.

524.  Brazil argued that Brazilian imports had the lowest level of price undercutting, and because of
that the facts stated in the injury analysis did not reasonably support the finding made. The Panel noted
that in the Provisional Determination (recital 32) the EC found price undercutting for Brazilian imports
of between 2.6 and 7.5 per cent. This was confirmed in the Definitive Determination (recital 42). The
Panel noted that in recital 47 of the Definitive Determination the EC had found price depression and
price undercutting on the EC market caused by the dumped imports. The Panel recalled that Brazil had
not argued that the EC's findings of price depression and price undercutting were not properly reached.

In the Panel's view Brazil had argued that, as its imports had the lowest level of undercutting, the EC
was effectively precluded from finding that Brazil's imports caused injury. The Panel observed that
Article 3:4 made clear that it should be read in conjunction with Articles 3:2 and 3:3. Articles3:2, 3:3
and 3:4 revedled that in determining whether the dumped imports had caused material injury the
investigating authorities were required to examine whether "effects’ as defined in Articles 3:2 and 3:3
were present. The Panel aso noted that Articles 3:2 and 3:3 provided that no "one or severa of these
factors can necessarily give decisive guidance.” The Panel considered that the provisions made clear
that not al of the types of effects described in Articles 3:2 and 3:3 need to be present in order for a
finding to be made that the dumped imports caused material injury pursuant to Article 3:4. The Panel
was of the view that provided that "effects’ (whether volume or price effects, or both) as provided for
in Article 3:2 and relevant economic factors showing that industry was suffering material injury as
provided in Article 3:3, were present, and those "effects’ were found to have caused the materia injury
suffered by the local industry per Article 3:4, the investigating authorities were properly entitled to make
a finding that the dumped imports had caused material injury. From examination of Articles3:2 and
3:4, it appeared clear to the Panel that a finding of an increase in volume of dumped imports by the
investigating authorities was not necessary for them to make a finding of materia injury caused by
dumped imports. In addition, the Panel could not derive from its interpretation of Article 3:4 a
requirement that if imports from a particular source had the lowest level of price effects a finding of
injury in relation to those imports was precluded. The Panel concluded that whether or not Brazilian
imports had increased in volume and whether or not Brazilian imports had the lowest level of price
"effects’ pursuant to Article 3:2 did not establish that the EC's finding was inconsistent with the
Agreement. Therefore, the Panel decided to dismiss Brazil's argument.

525.  The Pane then turned to Brazil's argument that its dumped imports had decreased in volume,
and due to that the injury finding was not reasonably supported by the facts. The Pandl recalled that in
paragraph 524 it had noted that Articles 3:2 and 3:3 provided that no "one or severa of these factors
can necessarily give decisive guidance'. In recita 29 of the Provisional Determination the EC
determined that there had been an overall increase in the volume of cumulated dumped imports (from
Brazil, Turkey and Egypt) of 8 per cent over the period 1986-1989. The EC found (in recital 30) that
the market share of the cumulated dumped imports increased from 11.4 per cent in 1986 to 12.1 per cent
in 1989. In the Definitive Determination, the EC had eliminated Egyptian cotton yarn from the
cumulated imports. Following the elimination of Egyptian imports, in recital 41 of the Definitive
Regulation the EC had found that the market share of the remaining cumulated dumped imports was 9.6
per cent in 1986 decreasing to 8.7 per cent in 1989. The Panel was of the view that provided that one
"factor" or type of price effect was established it was not necessary that an increase in volume aso be
found before the investigating authority could establish whether the dumped imports had caused
materia injury to the EC industry. Equally therefore, it also followed from the Panel's analysis of
Articles 3:2, 3:3 and 3:4 that the presence of a decrease in volume did not of itself preclude a finding
that the dumped imports had caused material injury to the EC industry. Accordingly, the Panel decided
to dismiss this argument by Brazil. However, the Panel noted that in responding to a question by the
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Panel the EC had stated "Regarding the volume to be considered for injury purposes, the Community
took into account all imports, whether dumped or non-dumped, for the reasons mentioned above".
Articles 3:2 and 3:4 of the Agreement required that the investigating authorities examine the volume and
effects of the "dumped" imports. The Panel noted that the EC stated in its response that it had, for the
purposes of itsinjury analysis, taken into account the effects of all imports from Brazil, whether dumped
or non-dumped. As Brazil had not made a claim that the EC had thereby acted inconsistently with the
Agreement, the Panel could not pronounce itself on any such claim.

526. The Pandl next turned to Brazil's argument that Brazil's export prices were stable during the
investigation period, and because of that the facts stated in the injury analysis did not reasonably support
the finding made. The Panel recalled that in recital 51 of the Definitive Determination the EC had
based its finding of injury caused by the dumped imports on price undercutting. The Panel considered
that stable prices could be consistent with the establishment of price effects in accordance with
Article 3:2 based on price undercutting. Recalling its reasoning in paragraph 524 above, the Panel
considered that Brazil's argument was not inconsistent with a finding of material injury caused by the
price undercutting. Accordingly, the Panel also dismissed this argument by Brazil.

527.  The Panel next turned to Brazil's argument that the EC's findings clearly showed the existence
of numerous non-dumped imports from countries not under investigation which undercut the
Community producers prices, and due to the existence of those non-dumped imports a finding of injury
was not reasonably supported by the facts.

528. The Panel recalled that Article 3:4 of the Agreement set out the legal requirements for
consideration of a causal link between materia injury and the dumped imports, including whether "other
factors' were responsible for the material injury suffered by the domestic industry. The Panel noted that
the second sentence of Article 3:4 provided that

"...[t]here may be other factors’ which at the same time are injuring the industry, and
the injuries caused by other factors must not be attributed to the dumped imports.”

Footnote 5 provided "[s]uch factors include, inter alia, the volume and prices of imports not sold at
dumping prices...". Therefore, the second sentence required that if there were other imports being sold
a non-dumped prices, which were injuring the industry, the injury caused by the dumped imports
should not be attributed to those imports.

529. Inrecital 44 of the Provisiona Determination the EC had found that there was no evidence of
any significant market disruption relating to imports from the only other significant importer not subject
to the investigation (Switzerland). The Panel recalled that in this context, Brazil had also not argued
that there were sources of non-dumped imports other than those identified by the EC, nor had it argued
that Brazil was not responsible for the injury attributed to it by the EC. The Panel noted that in recital
46 of the Provisiona Determination the EC had concluded that the material injury suffered by the EC
industry was not caused by any "other factors', and was only caused by the dumped imports.

530. From examination of recitals 44 and 46 of the Provisional Determination it appeared clear to the
Panel that the EC had examined whether injury suffered by the EC industry had been caused by "other
factors', as required by Article3:4. The Panel, therefore, dismissed Brazil's argument related to
numerous non-dumped imports.

531. In light of its conclusions in paragraphs 524, 525, 526, 529 and 530, the Panel dismissed
Brazil's claim that the EC had violated Articles 3:2, 3:3 and 3:4.
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V1.6 Articles3:2, 3:3 and 3:4 - Quotas agreed under the MFA precluded afinding of injury

532.  Brazl clamed that the Arrangement Regarding International Trade in Textiles precluded a
finding of injury under Articles 3:2, 3:3 and 3:4.

533.  Brazil argued that the obligations under the MFA were required to be taken into account by the
EC in conducting its injury investigation pursuant to Article 3 of the Anti-Dumping Agreement. The
Definitive Determination did not explain why it was not possible to refrain from taking anti-dumping
measures in this case, as required by Article 9:1 of the MFA. The EC had not had proper regard to the
textile quotas under the MFA when conducting its injury investigation. The EC had merely stated that
quantitative restrictions could not prevent injury arising from dumped imports at low prices. Brazil,
therefore, argued that the EC's injury investigation failed to have regard to the obligations under the
MFA, and consequently the EC had violated the obligations imposed by Article 3 of the Anti-Dumping
Agreement.

534. Brazil further argued that the MFA modified Articles 3:2, 3:3 and 3:4 of the Anti-Dumping
Agreement, insofar as it applied to anti-dumping investigations conducted by the EC in respect of
products exported from Brazil falling under the Bilateral Agreement. Brazil argued that trade in textiles
between Brazil and the EC was regulated by bilateral agreements negotiated under the MFA. Brazil
referred the Panel to Article 9:1 of the MFA which provided:

"In view of the safeguards provided for in these Arrangements, the participating
countries shall, as far as possible, refrain from taking additional trade measures which
may have the effect of nullifying the objectives of this Arrangement.”

Brazil therefore argued that any trade disruption arising from trade in textiles should be settled within
the framework of the special procedures provided in the MFA.

535. TheEC argued that Brazil's first argument was inadmissible to the present proceedings. This
was because the argument related to an alleged violation of an agreement other than the Anti-Dumping
Agreement, and because the MFA had its own dispute settlement procedures, which was the proper
forum for an allegation of a breach of the MFA. The EC also argued that Article 9:1 did not preclude a
finding of injury, it merely imposed a "best efforts' obligation, when it provided that investigating
authorities should "as far as possible, refrain” from taking anti-dumping action. The EC also argued that
in any case it had fulfilled the relevant obligations of the MFA. This was because in recital 49 of the
Definitive Determination, the EC had determined that although the MFA quotas protected the EC
industry from excessive volumes of imports, they did not protect the EC industry from dumped imports
a very low prices.

536. TheEC aso noted that footnote 14 to Article 15 of the Anti-Dumping Agreement provides;

"[i]f disputes arise between Parties relating to rights and obligations under this
Agreement, Parties should complete the dispute settlement procedures under this
Agreement before availing themselves of any rights which they have under the GATT."

The EC argued that a fortiori it should also not be possible for a party to both the MFA and the Anti-
Dumping Agreement to invoke a provision of the MFA before a panel under the Anti-Dumping
Agreement. A clam of breach of the MFA should be determined under the dispute settlement
provisions of the MFA.

537.  Concerning the second argument made by Brazil, the EC argued that the MFA did not modify
the Anti-Dumping Agreement. The EC argued that Article 30 of the Vienna Convention on the Law of
Treaties dealt with the application of successive treaties relating to the same subject matter. Article 30
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provided that in the case of treaties relating to the same subject matter, the provisions of an earlier treaty
apply between the parties to the earlier and later treaty, only to the extent that the provisions of the
earlier treaty were compatible with the later treaty. The EC argued that an essential precondition for
application of Article 30 was that the two treaties should relate to the same subject matter, not merely
that the earlier treaty should be affected in some way by the provisions of the later treaty. In this case
the two treaties did not relate to the same subject matter. Therefore, the MFA did not modify the Anti-
Dumping Agreement.

538. The Panel noted that in support of its clam, Brazil had argued, firstly, that the MFA's
obligations should have been taken into account by the EC when analysing injury to the EC industry,
and, secondly, that the MFA modified the requirements of Articles 3:2, 3:3 and 3:4 of the Anti-Dumping
Agreement. The Pand proceeded to deal with the first argument.

539. ThePane recalled that it had been established by the Committee in order to:

"examine, in the light of the relevant provisions of the Agreement on Implementation of
Article VI of the General Agreement, the matter referred to the Committee by Brazil in
document ADP/121 and to make such findings as will assist the Committee in making
recommendations or in giving rulings'.

The Panel noted that Brazil aleged that the EC failed to have regard to obligations under the MFA in
conducting itsinjury investigation. Brazil's argument, therefore, depended upon an interpretation of the
MFA and itsabligations. The Panel recalled that it was established to examine the matter referred to the
Committee by Brazil in light of the relevant provisions of the Anti-Dumping Agreement. As this
argument in support of Brazil's claim depended on examining the matter referred to the Committee by
Brazil in light of obligations under the MFA, it appeared that it was, therefore, not within the Panel's
terms of reference to determine whether obligations under the MFA were required to be taken into
account by the EC. The Panel, therefore, decided that the argument by Brazil that the EC failed to have
regard to obligations under the MFA was outside its terms of reference.

540.  Brazil had also argued that the MFA modified the requirements of Articles 3:2, 3:3 and 3:4 of
the Anti-Dumping Agreement. The Panel noted that Article 30 of the Vienna Convention on the Law of
Treaties dealt with the application of successive tredaties relating to the same subject matter. A
precondition for the application of Article 30 of the Vienna Convention on the Law of Treaties was that
the two treaties relate to the same subject matter. The Panel was of the view that when Article 9:1 of
the MFA spoke of "additional trade measures' it included anti-dumping measures. For the purposes of
analysing this argument by Brazil, the Panel assumed (but did not find it necessary to decide) that the
Anti-Dumping Agreement and the MFA were treaties "relating to the same subject-matter”.

541. The Pand was of the view that Article 30 of the Vienna Convention on the Law of Treaties
assumes that obligations created by successive tregties relating to the same subject matter would be
incompatible obligations. Article 9:1 of the MFA provides:

"In view of the safeguards provided for in this Arrangement the participating countries
shall, as far as possible, refrain from taking additional trade measures which may have
the effect of nullifying the objectives of this Arrangement.”

From examination of this Article, the Panel noted that the obligation contained therein was not
mandatory in nature. It did not establish a prohibition on the use of other "trade measures'. 1t smply
provided that because of the safeguards established by the MFA (i.e. quantitative restrictions),
participating countries shall as far as possible refrain from taking additional trade measures which may
have the effect of nullifying the objectives of the MFA. Accordingly, Article 9:1 of the MFA did not as
amatter of law prohibit the taking of additional trade measures.
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542.  The Panel recalled that Brazil's claim was that the MFA precluded a finding of injury under
Articles 3:2, 3:3 and 3:4. The Pandl noted that Articles 3:2, 3:3 and 3:4 dedt with the determination of
injury. Article 3:2 dealt with the establishment of the volume or price effects of the dumped imports,
Article 3:3 dedlt with the state of the industry in the importing country, and Article 3:4 dedt with the
establishment of a causal link between the effect of the dumped imports and the injury suffered by the
domestic industry. The Panel recalled that in paragraph 524 of this report it had determined that it was
not necessary that both price and volume effects be established in relation to the dumped imports. The
establishment of either price or volume effects was sufficient for a finding that the dumped imports had
effects pursuant to Article 3:2.

543. The Panel noted that in recital 32 of the Provisional Determination the EC had found that the
dumped imports from Brazil had undercut the prices of the Community industry. That finding was
confirmed in recital 42 of the Definitive Determination. The EC had, therefore, determined that the
imports of cotton yarn from Brazil had had a price effect pursuant to Article 3:2 of the Agreement on
Implementation of Article VI of the GATT 1947. The EC had not determined that the imports of cotton
yarn from Brazil had had volume effects pursuant to Article 3:2.

544.  The Pand, therefore, dismissed Brazil's argument that the EC was precluded from making a
determination of injury with respect to products falling within volume quotas under the MFA. In view
of its conclusions reached above, the Panel dismissed Brazil's clam that the EC had breached
Articles 3:2, 3:3 and 3:4 of the Agreement, because the MFA precluded afinding of injury.

VI.7  Article 3:2 in combination with Article 8:2 - Discrimination against Brazilian imports

545. The Panel then turned to examine Brazil's claim that the EC had violated Article 3:2 in
combination with Article 8:2 because it had discriminated against products imported into the EC from
Brazil. In support of its claim Brazil made severa arguments.

546.  Brazil argued that the EC had treated Brazil differently from "other exporters®, and had thereby
discriminated against Brazil. Brazil said that the EC had sampled Brazil's imports but had considered all
Brazil's imports to be dumped, despite the EC having established that 18.36 per cent of Brazil's imports
were not dumped. Although other exporters (particularly India and Thailand) import volumes were
sampled, the EC had deducted the non-dumped imports from total import volumes for the other
exporters, but had not done so for Brazilian imports into the EC. On the basis of those adjusted total
import volumes, India and Thailand were considered to be of de minimis import volume, because their
imports could not have significantly contributed to injury.  Accordingly, the EC had not added the
volume of India and Thailand's imports to those of the other importers subject to the investigation
(including Brazil) for the purpose of conducting a cumulative analysis of the effect of al the dumped
imports on the EC industry.

547. Brazil argued that if it had been treated in the same manner as India and Thailand, its imports
would not have been cumulated, because Brazil's import volume would have been within the EC's usua
threshold for de minimis volume. Therefore, if it had been treated in the same manner as India and
Thailand, Brazil's imports would have been excluded from the investigation as being of de minimis
volume. Brazil also argued that the price effects of the imports excluded from the investigation were
more significant than the price effects of the Brazilian imports.

548.  Brazil argued that in so discriminating against Brazil, the EC had violated an obligation arising
from Article 8:2 that duties should be both imposed and collected in a non-discriminatory manner. In
support of its argument that Article 8:2 was the source of such an obligation, Brazil argued further that
the obligation contained in Article 8:2 to not discriminate was not limited to the collection of duties, and
applied to the decision to impose duties.

549.  Brazil also contended that it also followed from the arguments set out in paragraphs 546 and
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547 that the Panel should conclude that the EC's determination was in violation of Article | of the
GATT, asit was discriminatory.

550. Brazil also argued that decisions whether imports from a particular country were of negligible
volume (pursuant to Article 5:3), were required to be taken in a non-discriminatory manner. Likewise
the EC was required to apply its cumulation criteriain a non-discriminatory manner.

551. The EC argued that Article 8:2 did not support the contentions made by Brazil. A correct
interpretation of Article 8:2 revealed that Article 8:2 applied to the collection of duties. A decision to
collect duties occurred subsequent to a decision to impose duties. Article 8:1 was the provision in
Article 8 concerned with the imposition of duties. Article 8:1 would be redundant if Article 8:2 was
interpreted as referring to the entire process of investigation. The EC noted that implicit in the
Agreement was an obligation to not discriminate between two parties in the same situation, but argued
that such an obligation did not arise from Article 8:2. Therefore, Brazil could not clam (even if
discrimination had occurred, which the EC denied), that Article 8:2 had been breached.

552.  The EC aso noted that because of the large number of exporters from Brazil, Egypt, India and
Turkey, sampling was used to determine whether dumping was occurring. The decision to use sampling
had been accepted by all exporters from Brazil that were sampled. All exporters from Brazil that were
visited for purposes of verification were found to have been dumping. The weighted average of those
co-operating and verified Brazilian exporter's dumping margins was applied to co-operating Brazilian
exporters who were not visited for verification. A residua duty was applied to non-co-operating
Brazilian exporters. On the basis of that methodology, all the imports from Brazil were considered to
have been dumped. The EC noted that the United Sates - Imposition of Anti-Dumping Duties on
Imports of Fresh and Chilled Atlantic Salmon from Norway™ Panel (hereinafter referred to as "the
Salmon Panel") stated that sampling was permitted under the Agreement provided that the methodology
could be considered to be sufficient to serve its stated purpose. The EC argued that as Brazilian
exporters accepted the sampling methodology, Brazil was not in the same position as Thailand, whose
imports had not been sampled during the investigation. Consequently Brazil could not claim that the
EC's decision to sample exports from Brazil was discriminatory.

553. The EC also stated that the total exports from India and Thailand held respectively a 1 per cent
and 0.5 per cent market share in the EC. Indian and Tha exporters were excluded from cumulation
because the dumped exports from those countries were determined to be of such alow volume that they
had not significantly contributed to injury. Theinjury analysis was conducted on the basis of al imports
from those countries. India and Thailand were excluded from the investigation due to the low total
volume of their (dumped and non-dumped) imports. Even if the non-dumped imports had been
deducted from the total volume of Brazil's imports, Brazil's imports could not have been considered to
be de minimis. This was because market share of Brazil's exports to the EC (based on Eurostat data)
was 2.25 per cent. Even if Cacex data had been used, and Brazil's imports had been adjusted to eliminate
the non-dumped imports, Brazil's EC market share would have till been 1.53 per cent, which was above
the EC's usual threshold for cumulation. Therefore, Brazil's imports would still have been cumulated.

Consequently, on this basis also Brazil could not claim that it had been discriminated against.

554.  The Panel noted that the lega basis of Brazil's claim regarding discrimination depended on
whether Article 8:2 was the source of an obligation of non-discrimination in relation to both the
investigation leading to imposition and the collection of anti-dumping duties. Accordingly, the Panel
then turned to interpret Article 8:2 to determine whether Article 8:2 was the source of such an
obligation.

%United Sates - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic
Salmon from Norway - ADP/87; adopted 26 April 1994 paragraph 413.
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555.  The Panel noted that Article 8:2 of the Agreement relevantly provides:

"When an anti-dumping duty is imposed in respect of any product, such anti-dumping
duty shall be collected in the appropriate amounts in each case, on a non-discriminatory
basis on imports of such product from al sources found to be dumped and causing
injury, except as to imports from those sources, from which price undertakings under
the terms of this Code have been accepted.”

The Panel then turned to examine the ordinary meaning of Article 8:2. The Panel considered that the
ordinary meaning of Article 8:2 made clear that the provision was concerned with the collection of duty.
The Article stated "[w]hen an anti-dumping duty is imposed in respect of any product, such anti-
dumping duty shall be collected in the appropriate amounts in each case" (emphasis added). The
highlighted words indicated that the obligation contained in Article 8:2, to collect duty in a non-
discriminatory manner, only arose once a decision to impose duty existed. This was clear because
without a decision to impose duty, no duty could be collected. The words "on a non-discriminatory
basis on imports ... found to be dumped and causing injury ..." (emphasis added), also made clear that
the investigating authorities must have concluded that the goods were dumped and causing injury, prior
to its decision to impose duty.  The ordinary meaning of Article 8:2, therefore, made clear that the
obligationin Article 8:2 applied only after adecision to impose duties had been taken.

556.  Thiswas confirmed by the context of Article 8:2. The Panel noted that Article 8:1 provides

"The decision whether or not to impose an anti-dumping duty in cases where al the
requirements for the imposition have been fulfilled and the decison whether the
amount of the anti-dumping duty to be imposed shall be the full margin of dumping or
less, are decisions to be made by the authorities of the importing country or customs
territory. It is desirable that the imposition be permissive in al countries or customs
territories Parties to this Agreement, and that the duty be less than the margin, if such
lesser duty would be adequate to remove the injury to the domestic industry” (emphasis
added).

557.  ThePane considered that Article 8:1 was concerned with two kinds of decisions. The first was
the taking of a decision whether to impose an anti-dumping duty after al conditions for the imposition
had been fulfilled ("[t]he decision whether or not to impose..."). The second type of decision was at
what level the anti-dumping duty should be set (i.e. "... whether the amount of the anti dumping duty
shall be the full margin or less ..."). The ordinary meaning of Article 8:2 in the context of Article8:1
revealed that after decisions had been taken to impose a duty (per Article 8:1), and to set the level of the
duty (per Article 8:1), Article 8:2 came into effect to require that such duties should be collected in a
non-discriminatory manner. Therefore, Articles 8:1 and 8:2 were concerned with different types of
decisions taken at different points in time. This confirmed that the obligation contained in Article 8:2
not to discriminate only arose at the time of the collection of the anti-dumping duty, the decision
whether to impose duty and the correct amount of the duty having been taken in accordance with Article
81

558.  Based on the ordinary meaning of Article 8:2 in its context, as set out in paragraphs 555 and
557 the Panel concluded that the obligation of non-discrimination contained in Article 8:2 arose only at
the stage of collection of duties. The Pandl, therefore, concluded that Article 8:2 was not the source of
an obligation to the effect that the decison whether to impose duties should be taken in a non-
discriminatory manner, as argued by Brazil. The obligation not to discriminate contained in Article 8:2
was limited to the collection of duties. The Panel concluded, therefore, that the ordinary meaning of
Article 8:2 inits context, did not support the interpretation argued for by Brazil.

559.  The Pane noted that Brazil's claim was described in the document constituting the terms of
reference of the Panel as being "Violation of Article 3:2 in combination with Article 8:2 :
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Discrimination against Brazilian exporters in the injury findings' (emphasis added). It appeared to the
Panel that Article 3:2 was mentioned in the claim because Brazil considered that the EC had practised
discrimination at the time it had examined the "effects’ of the dumped imports. However, no specific
arguments had been made by Brazil that Article 3:2 in itself contained a prohibition on discrimination.

Because Brazil's arguments in relation to the alegedly discriminatory behaviour of the EC were
contingent on the Pandl interpreting 3:2 in combination with Article 8:2 as expressing an obligation of
non-discrimination in relation to both the imposition and the collection of anti-dumping duties, there
was no basis for the Panel to examine® whether the EC had discriminated against Brazilian imports
during the conduct of its investigation.

560. The Panel next proceeded to examine Brazil's contention that the EC's injury determination was
clearly discriminatory, and, therefore, in violation of Article | of the GATT. The Panel recalled that in
its preliminary ruling® it had dismissed a claim made by Brazil because that claim was not within the
Panel's terms of reference. The Panel noted that Brazil's contention that the EC's injury determination
was clearly discriminatory, and, therefore, in violation of Article | of the GATT did not concern a
provision of the Anti-Dumping Agreement. Rather, Brazil's contention concerned a provision of the
GATT. The Pand considered that its earlier definition of a claim was equally applicable to a clam
relating to aprovision of the GATT.

561. The Panel proceeded to examine whether Brazil's contention that the EC's injury determination

was clearly discriminatory, and therefore in violation of Article | of the GATT was a clam. The Panel
considered that Brazil's contention, athough relying on the same arguments as its claim concerning
breach of Articles 3:2 and 8:2, was a distinct claim, as it concerned a legal and factual allegation of a
breach of a provision of the GATT. The Panel then proceeded to examine whether this clam was
within its terms of reference.

562.  Noting that in its preliminary ruling the Panel had determined that for a claim to be within the
Panel's terms of reference it had to be included in the document constituting the terms of reference of the
Panel, the Panel examined that document to seeif the claim appeared therein. The Panel concluded that
athough in that document Brazil had claimed that Article 8:2 embodied a fundamental GATT principle
of non-discrimination, Brazil had particularised its complaint as being of a breach of Article8:2 (in
combination with Article 3:2) alone. Brazil had not anywhere in the document constituting the terms of
reference of the Panel made a claim of a breach of Article | of the GATT. As the claim was not
mentioned within the document congtituting the terms of reference of the Panel, the Pandl concluded
that this claim was not within its terms of reference.

563.  The Pand then recalled Brazil's argument concerning Article 5:3. The Panel noted that it did
not appear that Brazil had made any claim before the Panel that Article 5:3 had been breached. It
instead appeared that Brazil had been advancing the argument to support its contention of a broad
ranging obligation not to discriminate. If the argument was properly characterised as congtituting a
clam, the Panel noted that such a claim did not appear in the document constituting the terms of
reference of the Panel. Again recalling its ruling at the second meeting of the parties on one of the
preliminary objections of the EC, and its reasoning and conclusion concerning Brazil's claim of abreach
of Articlel of the GATT, the Panel observed that if the Panel had interpreted Brazil's various statements
concerning Article 5:3 as congtituting a claim, the Panel would have determined that such a claim was
not within its terms of reference.

564.  Recalling its conclusionsin paragraphs 558, 562 and 563 the Panel dismissed Brazil's claim that
the EC had acted inconsistently with Article 3:2 in combination with Article 8:2 of the Agreement when

%See paragraph 525 supra.

%'See paragraph 457 supra.
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it had conducted itsinjury analysis.

V1.8 Article 13 - the EC had breached Article 13 of the Agreement by not giving "special regard” to
the "speciad stuation" of Brazil and not exploring the possibility of constructive remedies
proposed by Brazilian exporters

565. The Panel turned to the claim of Brazil that the EC had breached Article 13 of the Agreement
by not giving "special regard” to the "special situation” of Brazil and not exploring the possibility of
constructive remedies proposed by Brazilian exporters. Brazil made several arguments in support of its
clam.

566.  Brazil argued that Article 13 imposed two obligations. The first obligation was to have special
regard to the specia situation of developing countries when considering the application of measures
under the Agreement. The second obligation was to explore constructive remedies.

567. Brazil argued that the first obligation required interpretation of three concepts contained in
Article13. The first was Article 13's use of the phrase "specia regard’. In this context the phrase
"specia regard” required investigating authorities to examine information submitted to them, to
acknowledge the receipt of and to respond to submissions, to consider those submissions, to note those
submissions in the public statement of reasons of the investigating authorities, and to provide a properly
reasoned public statement of reasons. Unless al of those requirements were complied with the
obligation to have "special regard® would be breached. In this case the EC's adherence to an
administrative "rule" to apply only official exchange rates had prevented the EC from giving "special
regard” consistent with Brazil'sinterpretation of the phrase.

568. Brazil argued that the phrase "specia situation of developing countries’ meant situations
connected to the status of Brazil as a developing country. As such a country, it was notable that Brazil
was in such a special situation when it was recalled that cotton yarn was a product of particular strategic
importance to Brazil, and that Brazil was faced with an economic crisisin 1989.

569.  Brazil argued that the word "specia” in the phrase "specia regard” in Article 13 made clear that
the result of the treatment of developing countries should be "specid™. Also, the EC's use of monthly
average normal values did not sufficiently address the "specia situation” in which Brazil found itself.

570.  Brazil asserted that the second obligation created by Article 13 was to explore possibilities of
constructive remedies before applying anti-dumping duties. Brazil said that the words "[p]ossibilities of
constructive remedies ... shall be explored ..." created an obligation to seek out a solution other than the
imposition of anti-dumping duties. Brazil also argued that the words "... constructive remedies provided
for by this Code ..." were not intended to be limited to a reference to undertakings alone. Undertakings
were only one of the kinds of constructive remedies provided for by the Agreement. If the drafters of
the Agreement had intended to limit the words"... provided for by this Code ..." to undertakings aone,
a cross reference to Article 7 (which dealt with undertakings) would have been inserted.  Suitable
constructive remedies in this case would have been the adjustments or allowances in relation to the
normal values and export prices requested by the exportersin this case.

571. Brazil aso argued that the words "... when considering the application of anti-dumping
measures..." did not mean that the obligation under Article 13 only arose immediately prior to the
imposition of anti-dumping duties. In the circumstances of this case Brazilian imports had been subject
to securities since the time of the Provisona Determination. Therefore, the words "... when
considering the application of anti-dumping measures ..." should be interpreted to mean at any stage
during the investigation process.

572.  Therefore, Article 13 interrelated with all the other provisions of the Agreement. Because it
was clear that Article 13 was not an obligation only arising subsequent to a final determination of
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dumping causing material injury, it applied throughout the conduct of an anti-dumping investigation.
The third recital of the preamble to the Agreement specified that "[t]aking into account "the particular
trade, development and financia needs of developing countries...” were to be taken into account during
an investigation. Brazil adso argued that the positioning of Article 13, at the end of Part | of the
Agreement, was consistent with Article 13 being a statement of general principle.

573.  Brazil dso argued that the "Decisions by the Committee on Anti-Dumping Practices taken on
5May 1980" (ADP/2) made clear that Article 13 applied to other provisions of the Agreement. Brazil
argued that the decision expressly recognised that Article 13 applied to the determination of the method
for establishing normal value, the making of allowances and adjustments to normal value and export
price, and to the determination of injury.

574. If it was accepted that Article 13 created a broad obligation that applied throughout the
investigation process, Brazil argued that in applying the terms of Article 2:6, without having "specia
regard” to the "specia situation” of Brazil, the EC had again breached Article 13. This was because the
EC failed to give meaningful regard to the special situation of the exchange rate freeze in deciding what
due alowances to make. The EC had aso failed to adequately explain its failure to take the exchange
rate freeze into account. The failure to make adjustments, and to explain why it had not done so had
affected the essential trade interests of Brazil.

575.  Brazil argued that, pursuant to Article 13 of the Agreement, the EC was obliged to have regard
to the MFA, in combination with the principles of Part IV of the GATT. In this context Brazil noted
that Part IV of the GATT 1947 required that developed country contracting parties give effect to the
principles and objectives stated in Article XXXVI in their dealings with less developed country
contracting parties.

576. The EC argued that if Article 13 was interpreted consistently with Article 31:1 of the Vienna
Convention on the Law of Treaties, in good faith in accordance with its ordinary meaning of the
provision in its context and in light of its abject and purpose, the first sentence of Article 13 made clear
that it was merely introductory of the second sentence. The introduction to the first sentence "[i]t is
recognized..." (in the French text "il est reconnu...") qualified any obligation that could be inferred from
the remainder of the sentence.

577.  The EC argued that the requirement that "special regard”’ could not be interpreted as meaning
more than "consider™. In its context the phrase meant nothing more than that the investigating
authorities should be prepared to review whether anti-dumping duties should be imposed, or to consider
the acceptance of undertakings, at the time of imposition of anti-dumping measures.

578. The EC argued that the phrase "...specia situation of developing countries..." referred to the
situation of developing countries in general, not to a particular event in a developing country under
investigation. The phrase only included situations which arose because the economy of the country was
developing, not any situation which arose in a developing country.

579. The EC argued that any obligation contained in the first sentence of Article 13 only arose at the
time of consideration of imposition of measures. The word "measures’ clearly limited the obligation to
the stage following conclusion of an investigation. Article 10 of the Agreement referred to "Provisional
measures'. Thefirst sentence of Article 10:1 confirmed that the obligation under Article 13 only arose
after an investigation. Article 10:2 defined what provisional measures could consist of. Therefore, the
obligation of Article 13 first sentence only applied once an investigation was completed, prior to
imposition of anti-dumping duty, and not at the stage of investigation of dumping or injury. The second
obligation contained in the second sentence only arose when the essential interests of a developing
country could be affected by the imposition of anti-dumping duties. Such a situation could arise if
dumping duties were imposed by the only purchaser of the only exported product of a developing
country. Whilst cotton yarn was an important product for regions of Brazil, cotton yarn was not Brazil's
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exclusive source of foreign exchange, nor was the EC its only purchaser.

580. The EC also argued that Article 13 provided that "constructive remedies’ must be remedies
provided by the Agreement. Therefore "constructive remedies’ could only include price undertakings.
In addition, the obligation was to consider only the possibility of entering into undertakings. There was
no obligation to enter into an undertaking, and the EC had indeed considered the possibility of entering
into undertakings. Consequently, it had discharged its obligations under Article 13.

581. The EC argued that the 5 May 1980 decision of the Committee (ADP/2) was not concerned
with the interpretation of Article 13. The Committee had merely noted that Article 13 created
obligations, when it stated that it was "cognizant" or aware of the obligations in Article 13. The
decision interpreted the Agreement as awhole. The precise terms of the decision aso made this clear,
asthe decision dealt with such matters as administrative difficulties in adapting domestic legislation and
domestic structures to the Agreement, and the provision of technical assistance. Sub-paragraph 1(ii)
was an example of a specia and differential treatment provision. It deat with the comparison or
normal value and export price under Article 2 of the Agreement, but did not establish a link between
Articles 2 and 13. This meant that Article 2 should be interpreted in light of paragraph 1(ii) of the
decision, but not in light of Article 13.

582.  The Panel noted that Brazil's claim rested on the interpretation of Article 13 of the Agreement.
The parties to the dispute had disagreed on the nature and scope of the obligations contained in
Article 13. The Panel noted that Article 13 provides asfollows:

"It is recognized that special regard must be given by developed countries to the special
situation of developing countries when considering the application of anti-dumping
measures under this Code. Possibilities of constructive remedies provided for by this
Code shall be explored before applying anti-dumping duties where they would affect
the essential interests of developing countries.”

The Panel was of the view that Article 13 should be interpreted as a whole. In the view of the Pand,
assuming arguendo that an obligation was imposed by the first sentence of Article 13, its wording
contained no operative language delineating the extent of the obligation. Such language was only to be
found in the second sentence of Article 13 whereby it is stipulated that "possibilities of constructive
remedies provided for by this Code shall be explored before applying anti-dumping duties where they
would affect the essential interests of developing countries'.

583. The Panel noted that a precondition for the obligation in the second sentence was that the
application of anti-dumping measures "would affect the essential interests of developing countries’.
Brazil had argued that cotton yarn was a strategic industry for Brazil, and that, therefore, application of
anti-dumping duties would be of immense importance to its economy. The Panel was of the view that
"essential interests’ was defined by its context, like the phrase "special situation of developing
countries’ in the first sentence of Article 13. The Panel considered that the essential interests of a
developing country which could be affected by the imposition of anti-dumping duties could include a
strategic industry dependent on export trade. If cotton yarn was such an industry in Brazil, the essential
precondition to the activation of the particular obligation contained in the second sentence of Article 13
was satisfied.

584. The Panel noted that if the application of anti-dumping measures "would affect the essential
interests of developing countries’, the obligation that then arose was to explore the "possibilities’ of
"constructive remedies’. It was clear from the words "[p]ossibilities’ and "explored" that the
investigating authorities were not required to adopt constructive remedies merely because they were
proposed.

585. The Panel was of the view that Article 1 of the Agreement provided the context for Article 13.
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Article1 provided that anti-dumping duties could not be applied prior to determination of dumping,
material injury and a causal link between the two. In addition, the words "where they would affect the
essential interests of developing countries® establish the condition under which this obligation becomes
operative. Clearly this condition could only be ascertained subsequent to the determination of the
amount of the anti-dumping duty to be applied in order to know whether the imposition of the anti-
dumping duty would affect the essential interests of developing countries. This made clear that the
second sentence of Article13 gave rise to an obligation to consider the possibility of adopting
constructive remedies after determination of dumping, materia injury and a causal link between the two.
The Panel recalled that Brazil had argued that suitable constructive remedies in this case would have
been the adjustments or alowances to the normal values and export prices requested by the exportersin
this case. The adjustments or allowances mentioned by Brazil had been adjustments or allowances to
the normal value and export price. Such adjustments or alowances were not consistent with the
interpretation that "constructive remedies’ should be remedies provided for by the Agreement which
could resolve an anti-dumping investigation in which it had already been established that imports were
dumped, that material injury had been suffered by the domestic industry and that there was a causal link
between the two. Those adjustments or allowances mentioned by Brazil were only relevant to the stage
of investigation of dumping or injury, whereas the "constructive remedies’ in the context of Article 13
only applied once an investigation was completed. Accordingly, such adjustments or allowances would
not be "constructive remedies provided for by this Code'. Equaly, a determination of negligible
margins of dumping or low volume of market share, was required, pursuant to Article 5:3, to be made at
a stage of the investigation process prior to the time at which parties were obliged to consider the
possibility of constructive remedies; consequently, they should not be considered as "constructive
remedies provided for by this Code" either.

586. The Panel noted that Brazil had argued that paragraph 1 of the "Decisions by the Committee on
Anti-Dumping Practices taken on 5 May 1980" (ADP/2) operated to apply the obligation contained in
Article 13 to other Articles of the Agreement. The Panel, therefore, proceeded to explore whether
paragraph 1 of the 5 May 1980 decision of the Committee had the effect of atering any of the
obligations contained in Article 13 so that Article 13 applied to other Articles of the Agreement. For the
purposes of the following analysis, irrespective of the legal status of the decision, the Panel proceeded to
examine whether paragraph 1 of the decision was in conflict with Article 13.

587.  ThePanel noted that paragraph 1 of the decision relevantly provides,

"1 The Committee, cognizant of the commitment in Article 13 of the Agreement
on Implementation of Article VI of the General Agreement on Tariffs and
Trade that specia regard must be given by developed countries to the special
Stuation of developing countries when considering the application of anti-
dumping measures under the Agreementtakes the following decision
concerning the application and interpretation of the Agreement in relation to
developing countries:

(i) In the case of imports from a developing country, the fact that the
export price may be lower that the comparable price for the like
product when destined for domestic consumption in the exporting
country does not per se justify an investigation or the determination of
dumping unless the other factors mentioned in Article 5:1 are also
present. Due consideration should be given to all cases where, because
special economic conditions effect prices in the home market, these
prices do not provide a commercially redistic basis for dumping
calculations. In such cases the norma value for the purposes of
ascertaining whether the goods are being dumped shall be determined
by methods such as a comparison of the export price with the
comparable price of the like product when exported to any third
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country or with the cost of production of the exported goods in the
country of origin plus a reasonable amount for administrative, selling
and other costs and for profits.”

The Pandl noted that the determination of whether the decision operated as an agreement regarding the
interpretation of Article 13, which thereby implied alink between Article 13 and other provisions of the
Agreement rested on the interpretation of the word "cognizant". The Panel considered that the word
"cognizant” in this context meant that the obligation noted in the first sentence of Article 13 was being
recollected, which was thereafter set out in the first paragraph of the decision. Immediately following
the restatement of the first sentence of Article 13, first paragraph of the Committeg's decision
interpreting the Agreement was set out in sub-paragraphs (i)-(iv). In this context, the word "cognizant"
did not suggest that the decision operated as an amendment to Article 13. The word "cognizant” meant
that recalling the first sentence of Article 13, and mindful of that sentence, the Committee had made a
statement interpreting the Agreement. The Panel was of the view that paragraph 1 of the Committee's
decision did not alter or amend Article 13 of the Agreement. Rather, it acknowledged the existence of
Article 13, and then set out four sub-paragraphs concerning the application of the Agreement in relation
to developing countries. The decision only operated to refer to the obligation noted in the first sentence
of Article 13, it did not operate to modify Article 13. This was aso clear from the structure of the
decision, in that it restated the first sentence of Article 13, then interpreted the Agreement. The
interpretations set out thereafter did not relate to the obligation created in Article 13, nor to the
obligation noted in the first sentence of Article 13. Consequently, the fact that sub-paragraph 1(ii) of the
decision dealt with calculation of normal value, did not modify the obligation in Article 13.

588. Inlight of its conclusions concerning the obligations contained in Article 13, the Panel turned to
consider whether the EC had complied with the requirements of Article 13 asinterpreted by the Panel.

589. The Pand notethat in Section M entitled "UNDERTAKINGS' of the Definitive Determination
the EC had stated,

"Both the Turkish and Brazilian authorities, having been informed on the essential facts
and considerations on the basis of which it was intended to recommend the imposition
of definitive duties, offered, on behalf of the exporters concerned, a form of
undertaking.

As regards the Brazilian offer which provides for voluntary quantitative export
restrictions, the Commission was not satisfied that its acceptance would eiminate the
injurious effects of the dumping.

The Council noted that for these reasons both these offers of undertaking have, after
consultation, been rejected.”

In the view of the Panel at the stage of considering the application of anti-dumping duties, the EC had
considered whether it could enter a quantitative undertaking and had considered that such an
undertaking would not eliminate the injury caused by the dumped imports. The Panel recalled that it
had concluded in paragraph 584 that there was no obligation to enter into the constructive remedies,
merely to consider the possibility of entering into constructive remedies.

590. Based on its conclusions in paragraphs 585, 587 and 589, the Panel dismissed the claim by
Brazil that the EC had breached Article 13 of the Agreement by not giving "specia regard" to the
"specia dtuation" of Brazil and not exploring the possibility of constructive remedies proposed by
Brazilian exporters.

V1.9 Conclusions
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591. ThePane recalled its conclusions with respect to the preliminary objections of the EC that:

€)] the claim that the EC had made an "incorrect determination that certain domestic sales
were not in the ordinary course of trade" was not within the Panel's terms of reference,
and was therefore not properly before the Panel,

(b) the assertion that in a high inflation environment distortions could occur if an average
normal value was compared with individual export prices and if no due allowance was
made pursuant to Article 2:6 for "negative® dumping margins, was an argument
advanced to support the claim that the EC had failed to taken into account distortions
arising from high domestic inflation combined with fixed exchange rates in comparing
normal value and export price, and accordingly could be considered by the Panel, and

(© in light of the Pand's resolution of Brazil's clam concerning Article 2:6 of the
Agreement, it was not necessary for the Panel to determine the EC's remaining
"preliminary objections’ concerning certain evidence submitted by Brazil which the
EC argued extended the scope of review that panels were properly permitted to
undertake.

592. The Pand further recalled its conclusion with respect to Brazil's claim that the EC breached
Article 2:4 that:

€)] it dismissed Brazil's claim that the EC had failed to properly consider the particular
market situation prevailing in Brazil and had thereby acted inconsistently with
Article 2:4.

593.  ThePane aso further recalled its conclusion with respect to Brazil's claim that the EC breached
Article 2:6 that:

@ it dismissed Brazil's claim that the EC had violated Article 2:6 of the Agreement
because it had failed to take into account distortions arising from high domestic
inflation combined with frozen exchange rates in comparing norma value and export
price.

594. The Panel aso further recalled its conclusions with respect to the injury determination by the
EC that:

@ it dismissed Brazil's claim that the EC had breached its obligations in Article 3:1 and
3:2 to base its findings of injury on positive evidence and to make an objective
examination of the relevant facts,

(b it dismissed Brazil's claim that the EC had violated Articles 3:2, 3:3 and 3:4, because
the facts stated in an injury analysis must reasonably support the determination that is
reached, and the EC's decision was not in conformity with that requirement,

(© it dismissed Brazil's claim that the EC had acted inconsistently with Article 3:2 in
combination with Article 8:2 of the Agreement when it had conducted its injury
anaysis, and

(d) it dismissed Brazil's claim that the EC had breached Articles 3:2, 3:3 and 3:4, because
the MFA precluded afinding of injury.

595.  ThePand also further recalled its conclusions with respect to Brazil's claim that the EC had not
complied with Article 13 of the Agreement that:



ADP/137
Page 131

€)] it dismissed the claim by Brazil that the EC had breached Article 13 of the Agreement
by not giving "special regard” to the "special situation” of Brazil and not exploring the
possibility of constructive remedies proposed by Brazilian exporters.

596. For the foregoing reasons, the Panel concluded that Brazil had not, through its claims and
arguments in support of those claims, established that the imposition of anti-dumping duties on imports
of cotton yarn from Brazil by the EC was inconsistent with the EC's obligations under the Agreement.



