WORLD TRADE WT/DSMR

31 March 1998

ORGANIZATION

(98-0886)

Origind: English

Japan - Measures Affecting
Consumer Photographic Film and Paper

Report of the Pand

The report of the Panel on Japan - Measures Affecting Consumer Photographic Film and Paper is being
circulated to al Members, pursuant to the DSU. The report is being circulated as an unrestricted
document from 20 March 1998 pursuant to the Procedures for the Circulation and Derestriction of WTO
Documents (WT/L/160/Rev.1). Members are reminded that in accordance with the DSU only parties to
the dispute may appeal a panel report, an appeal shall be limited to issues of law covered in the panel
report and lega interpretations developed by the panel, and that there shall be no ex parte
communications with the panel or Appellate Body concerning matters under consideration by the panel
or Appellate Body.

Naote by the Secretariat: This Panel Report shall be adopted by the Dispute Settlement Body (DSB) within 60 days after the date of its circulation
unless a party to the dispute decides to appeal or the DSB decides by consensus not to adopt the report. If the Panel Report is appealed to the
Appellate Body, it shall not be considered for adoption by the DSB until after the completion of the apped. Information on the current status of
the Panel Report isavailable from the WTO Secretariat.



WT/DS44/R

l. PROCEDURAL HISTORY

11 On 13 June 1996, the United States requested consultations™ with Japan pursuant to Article 4.4
of the Dispute Settlement Understanding (DSU) and Article XXI11:1 of the Genera Agreement on
Tariffs and Trade 1994 (GATT) regarding certain laws, regulations and requirements of Japan affecting
the distribution, offering for sale and internal sale of imported consumer photographic film and paper.”
The United States considered that the Japanese measures specified in its consultation request violated the
obligations of Japan under GATT, including Article 1l and Article X, and that those measures nullified
or impaired benefits accruing to the United States directly or indirectly under GATT, within the meaning
of Article XXI11:1(a) and (b). The United States further stated that it reserved the right to raise additional
factua claims and legal matters during the course of the consultations. The consultations were held on
11 July 1996, but failed to resolve the dispute.

12 On 20 September 1996, the United States requested the establishment of a Panel pursuant to
Articles4 and 6 of the DSU.? In its request, the United States alleged that Japan has implemented and
maintains certain laws, regulations, requirements and measures (hereinafter collectively "measures’ or
"'countermeasures™)* affecting the distribution, offering for sale, and internal sale of imported consumer
photographic film and paper. The US considered that such measures nullify or impair benefits accruing
to it, within the meaning of Article XXIl1:1(a), as a result of the failure of Japan to carry out its
obligations under ArticlesIll and X of GATT. More specificaly, the United States claimed that the
Japanese Government measures:

a were implemented and maintained so as to afford protection to domestic production of
consumer photographic film and paper within the meaning of Articlell1:1 of GATT,;

b. conflict with Articlelll:4 of GATT by affecting the conditions of competition for the
distribution, offering for sale, and internal sale of consumer photographic film and paper
in a manner that accords less favourable treatment to imported film and paper than to
comparable products of national origin; and

C. conflict with Articles X:1 and X:3 of GATT because the measures lack transparency in
that they were not promptly published and were not administered in a uniform, impartial
and reasonable manner.

In addition, the United States claimed that the application of these measures by Japan nullifies or
impairs, within the meaning of Article XXI11:1(b) of GATT, the tariff concessions that Japan made on
black and white and colour consumer photographic film and paper in the Kennedy Round, Tokyo
Round, and Uruguay Round multilateral tariff negotiations. The US claims are discussed in more detail
inPart [11 below.

13 At its meeting on 16 October 1996, the Dispute Settlement Body (DSB) established a Panel in

The request was circulated as WT/DS44/1 on 21 June 1996.

*The term "consumer photographic film" as used by the United States includes both colour and black and white film designed
and used for capturing personal images by consumers through still photography using silver hdide technology. It includes both
negative and reversd (dide) film, and includes film incorporated in so-called "single-use cameras' which are returned aong
with the film to the photoprocessing facility. It excludes various specialized films used by professiona photographers for resale
("professiona” film) and various other speciaty films (x-ray film, microfilm). The term "consumer photographic paper” as used
by the United States refers to photosensitive paper used to make still colour and black and white photographic prints from
consumer photographic film for the images and applications typically demanded by consumers.

*The request was circulated as WT/DS44/2 on 23 September 1996.

“The parties disagree on the translation on the Japanese word taisaku. The United States uses "countermeasure”, whereas in
Japan's view, "measure” or "policy in responseto” are more adequate. See Annex on Trandation Problems, trandation issue 1.

*WT/DSB/M/24.
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accordance with Article 6 of the DSU. However, since Japan expressed its concerns about the
procedural problems of the US panel request, the DSB agreed that the terms of reference were to be
drawn up by the parties to the dispute within 20 days in accordance with Article 7.1 of the DSU. The
parties to the dispute failed to agree on the terms of reference and, as a result, the standard terms of
reference as set out in Article 7.1 of the DSU were applied:

"To examine, in the light of the relevant provisions of the covered agreements cited by
the United States in document WT/D$44/2, the matter referred to the DSB by the
United States in that document and to make such findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in those
agreements'.°

14 The European Communities and Mexico reserved their rights asthird partiesto the dispute.

15 On 12 December 1996 the United States, pursuant to Article 8.7 of the DSU’, requested the
Director-Genera to determine the composition of the Panel.

1.6 On 17 December 1996, the Director-General composed the Panel asfollows:

Chairman: Mr. William Rossier
Members: Mr. Adrian Macey
Mr. Victor Luiz do Prado

17 The Panel held two substantive meetings with the parties to the dispute. The first was held on
17 and 18 April 1997, and the second on 2 and 3 June 1997. The Panel had one meeting with the third
parties to the dispute, on 18 April 1997.

18 In view of the fact that the dispute involved the consideration of a large volume of documents,
which were predominantly in the Japanese language, it was essential that these documents be trand ated
into the working language of the Panel, which was English. It was essentia that such trandations be
correct, and that in the event of any disagreement between the parties as to the correct trandation, a
mechanism be established to resolve such trandation problems.

1.9 In this regard, the Panel, in consultations with the parties, drew up Procedures for the Resolution
of Possible Trandation Issues. These provided as follows -

1 The party first relying on a Japanese-language document in a written submission or oral
presentation shall provide copies of the full Japanese-language document and the relevant
portions in English at the time that the party first makes reference to the document in the Panel
proceedings.

2. If one party believes that additional portions of a previousy submitted document are
relevant, it shall then supply the additional trandation at the time that that party first makes
reference to the document in the Panel proceedings.

CWT/DS44/3, dated 7 December 1996.

"Article 8.7 of the DSU: "If there is no agreement on the pandlists within 20 days after the date of the establishment of a
panel, a the request of either party, the Director-General, in consultation with the Chairman of the DSB and the Chairman of the
relevant Council or Committee, shall determine the composition of the panel by appointing the panelists whom the Director-
General considers most appropriate in accordance with any relevant special or additiona rules or procedures of the covered
agreement or covered agreements which are at issue in the dispute, after consulting with the parties to the dispute. The
Chairman of the DSB shall inform the Members of the composition of the panel thus formed no later than 10 days after the date
the Chairman receives such arequest”.
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3. If one party disagrees with the other party's trandation of a Japanese-language
document or portion thereof, it shall prepare an aternative version of the contested portion of the
trandation. This shal be submitted to the Panel and to the other party with supporting written
argumentation as needed. The other party may also submit its argumentation at this stage.

4, To the extent relevant for the resolution of the legal issues involved in this case, the
Panel shall attempt to resolve any trandation problem submitted to it, having recourse as
necessary to independent experts appointed by the Panel, or to such other means as the Panel
deems appropriate to the circumstances.

1.10 ThePanel appointed the following trand ation experts:
Professor Zentaro Kitagawa, Kyoto Comparative Law Center, Kyoto, Japan; and

Professor Michael Y oung, Center for Japanese Legal Studies, Columbia University School of
Law, New York, USA.

111 The trandation problems raised by the parties which were submitted to the experts, and the
responses by both experts are attached to this report in an "Annex on Trandation Problems”.

112  The Panel issued the descriptive part to the parties on 22 September 1997. The interim report
was issued on 5 December 1997. Pursuant to Article 15.2 of the DSU, both parties submitted written
requests for the Panel to review precise aspects of the interim report on 19 December 1997, but did not
ask for a further meeting to discuss the issues identified in their requests. The Pandl issued the final
report to the parties on 30 January 1998.
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. SUMMARY OF FACTUAL ASPECTS

A. THE MARKET FOR PHOTOGRAPHIC FILM AND PAPER IN JAPAN

21 This dispute concerns the distribution of imported consumer photographic film and paper in
Japan. Throughout this report, the terms "photographic film and paper" and "photographic materials’

shall be understood to mean consumer photographic film and paper or consumer photographic materials.

22 The history of the Japanese tariff bindings and applied rates for photographic film and paper in
Japan are asfollows:

ROUND ElLM PAPER
B&W Colour B&W Colour
Pre-Kennedy (1964) 30%*  40%* 25%*  40%*
Kennedy Round (1967) 15.0% 40%* 12.5% 40%*
Tokyo Round (1979) 72% 4.0% 6.6% 4.0%
Uruguay Round (1994) Free Free Free  Free

(* = Applied, not bound)

Until 1970-72, black and white film and paper were the predominant products used in Japan. Thereafter,
the dominant products were colour film and paper. Today, colour film and paper account for 97 percent
of Japan's total market for consumer photographic materials, with black and white film and paper
accounting for only 3 percent.

23 Japan's photographic materials market is supplied by four manufacturers, two domestic and two
foreign.® The two domestic manufacturers are Fuji Photo Film, Ltd. (Fuiji), and Konica Corporation
(Konica). The two foreign manufacturers, Eastman Kodak Company of the United States (Kodak) and
Agfa-Gevaert Aktiengesellschaft of Germany (Agfa).

24 Japan notes that since 1965 the share of imports in the Japanese market for colour film has
ranged from 9 percent to a peak of 20.0 percent in 1981. According to the United States and Japan, the
import share of the Japanese market for photographic film was around 15 percent by 1995 and that of
this, Kodak's share is around 10 percent and Agfas around 5 percent of the market. Japan further
submits that for black and white film the share of imports has ranged from about 2 percent in 1965
peaking at around 41.4 percent in 1985 and settling at around 25 percent by 1995. According to Japan,
Kodak's share of the black and white market has increased from 3.6 percent in 1967 to a pesk of 17.6
percent in 1983.

25 The United States submits that foreign film manufacturers distribute all of their film through
wholly-owned local sales subsidiaries. Two-thirds of Kodak film is, in turn, sold to retailers, 9 per cent
is sold to so-called secondary photospeciaty wholesalers, with the remaining sold through Kodak-
affiliated photofinishing laboratories. Agfasloca subsidiary sells 90 per cent of its film to retailers and
the rest to secondary wholesalers. Fuji sells all of its film to primary wholesalers, who then resell
through regional secondary wholesalers and 8 per cent through laboratories, while the remainder is sold
direct to retail. Konica sdlls through sales subsidiaries that were once independent photospecialty
wholesalers.

26 According to the United States and Japan, photographic film is sold in Japan by 280,000

8polaroid, which specidizes in instant-print film, also sells photographic materials in Japan. However, the United States is
not claiming nullification and impairment or violation with regard to instant-print film. Two domestic manufacturers, Oriental
Photo Industrial Co., Ltd. and Mitsubishi Paper Mills, Ltd., produce paper only. All four domestic photographic manufacturers
distribute paper to photo finishing laboratories.
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retailers. Theseretailers can be divided into three groups:

@ Traditional photospeciaty stores, whose primary line of business is the sae of film,
cameras and accessories. There are some 30,000 such stores, selling roughly half of the film sold in the
Japanese market.

(b) General merchandise stores (including supermarkets and discount, department, drug and
convenience stores). There are some 70,000 such stores, selling roughly one-third of the film sold.

(© Other retail outlets (including kiosks, tourist resorts, parks and other small outlets).
There are some 180,000 such outlets, selling the remainder of the film not sold by traditional
photospecialty and general merchandise stores.

B. JAPANESE ENTITIESAND MEASURESRELATED TO THE USCLAIMS

27 As summarized in Sections Il and 1V, the claims raised by the United States concern two
principal government agencies, several councils and business associations, and numerous specific
measures. The "countermeasures’ are divided by the United States into three broad categories:
(2) distribution "countermeasures’, which alegedly encouraged and facilitated the creation of market
structures for film and paper in which imports are excluded from traditiona distribution channels
(collectively referred to by the United States as "distribution countermeasures’); (2) the Large Stores
Law, which alegedly restricts the growth of an aternative distribution channd for film; and (3)
restrictions on premiums and misleading representations under the Premiums Law, which allegedly
disadvantage imports by restricting sales promotions (collectively referred to by the United States as
"promotions countermeasures’). The United States refers to the three sets of measures collectively as
"liberalization countermeasures."®

28 This section contains descriptions of the two principal Japanese government agencies and other
entities (i.e., several councils and business associations) whose activities have been challenged by the
United States. The provisions of specific measures challenged by the United States are described in
relevant parts under the relevant entity, except for the 1967 Cabinet Decision, which is set out separately
at the beginning. The provisions of these measures are set out here so as to provide a single reference
point containing the background and text of these measures for the arguments of the parties and the
findings of the Panel. The inclusion of a measure or selected text of a measure in this section does not
address whether it is a "measure” as that term is used in a technical sense in any particular GATT
provision.

1 1967 CABINET DECISION

29 The United States focuses attention on the Cabinet Decision Concerning Liberaization of
Inward Direct Investment of 6 June 1967 (“1967 Cabinet Decision”)."® This was a decision of the
Cabinet of the Government of Japan regarding liberalization of direct investment and the
"(counter)measures' that should be taken in proceeding with liberalization. The Government of Japan
had requested the Foreign Investment Council ("FIC") to conduct an enquiry regarding inward direct
investment. It was on the basis of the report of this Council that the Government of Japan made its

9According to the United States, the "distribution countermeasures’, Large Stores Law and related measures, and "promotion
countermeasures’ in combination nullify or impair benefits within the meaning of Article XXIl1:1(b). The "distribution
countermeasures’, asa set, aso violate Article I11:4 and nullify or impair benefits within the meaning of Article XXI111:1(b). The
Large Stores Law and related measures aso nullify or impair benefits within the meaning of Article XXI11:1(b), in the context of
the restrictive distribution structure in Japan. And, the promotions countermeasures, as a set, nullify or impair benefits within
the meaning of Article XXI11:1(b), in the context of the restrictive distribution structure in Japan. The specific failures to publish
laws, regulations, or administrative rulings of general application discussed below each congtitute aviolation of Article X:1.

191967 Cabinet Decision, US Ex. 67-6.
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Decision. In this decision the Japanese Government expressed its support for the Report of the Foreign
Investment Council Expert Committee of 2 June 1967 ("1967 FIC Report")." The FIC was established
pursuant to the Law Concerning Foreign Investment, which provided it would be established as an
organization attached to the Ministry of Finance with the Minister of Finance as its chairman.® The
1967 FIC Report was, in turn, based on the Report of the FIC Expert Committee of 17 May 1967 (1967
FIC Expert Committee Report").”® Regarding the regulation of unfair trade practices, the 1967 FIC

Expert Committee Report a so stated what follows:

The 1967 Cabinet Decision provided the following basic direction for the "(counter)measures' to be

"(1)  When foreign capita is brought into Japan, it is possible for a parent company
to use vast amounts of capital to engage in dumping, offer premiums, and conduct large-
scale publicity and advertising, etc. In the future, as liberalization of direct investment
in the domestic market progresses, such risk may conceivably be reinforced. Therefore,
in such a situation, it is necessary to fully study whether these actions qualify as unfair
trade practices as defined in Article 2 of the Antimonopoly Law and can be regulated
pursuant to provisions under Article 19 of the said Antimonopoly Law or the Law
Againgt Unjustifiable Premiums and Mid eading Representations.

2 For the application of the Antimonopoly Law, while one may not specificaly
select foreign capital affiliated firms for differential treatment, foreign capita affiliated
firms nevertheless have the strong capital and technological background of the parent
company and are usualy in an economicaly strong position. Consequently, it is
believed that they will often become the object of regulation of the Antimonopoly Law.
On this point, we must be able to apply standards to deal with any disorderly activities
by foreign capital because existing standards of regulation of unfair trade practices are
not necessarily clear and we may, for example, clarify them by making use of a specia

designation or some other method".**

3 For the provision of large-scale premiums, it is believed that establishing fair
competition codes pursuant to the [Premiums Law] with assistance from the industry
that might be affected, would be an effective ["countermeasure']".*®

taken in carrying out capital liberalization:

"One. Basic Policy Concerning the Liberalization Inward Direct Investment
1. Basic Attitude Toward the Liberalization of Inward Direct Investment

Our country has been endeavouring to deepen its ties with the international
economic community through such means as the liberalization of foreign trade, foreign
exchange and participation in the Kennedy Round tariff cut negotiations. Now we are
prepared to move forward a so with regard to the liberaization of capital movements.

Under these internal and external circumstances, it is time to gather the energy
and wisdom of the [Japanese] people in order to further develop our economy and to
improve the standard of living. For the liberalization of capital movements, and in
particular, the liberalization of inward direct investment, which is an issue with this
Council, it has been determined that this country should be taken to dea with them as

"USEx. 67-5A.
2Article 19 of the Foreign Investment Law.
BUSEx. 67-5B.

“hid.,

Bpid.

p. 3.
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independent tasks, in order to deepen cooperation with the international economic
community and plan the long-term devel opment of our own economy ...

As for our national economy as liberalization progresses, athough foreign
capital may advance in to many of our industries, it is hoped that our firms will be able
to compete fairly and effectively with them fairly and cooperate with them on equal
terms, thereby promoting national economic interests. The largest future goa of the
people, business circles and government must be the swift attainment of such a stage by
our national economy ...

In order to facilitate such activities on the part of the private sector, and guide
and complement these efforts, the government, too, must make unprecedented efforts to
revitalize science and technology and research and development, while paying close
attention to the improvement of industrial system and the financial system so as to
create an environment in which the economy can cope with liberdization. At the same
time, the government should take the initiative by setting an example of good
administration befitting the age of liberalization by making its own finance and
administration efficient and modernized and lowering the cost of administration. It is
hoped that such efforts will build the basis on which our enterprises can compete against
foreign capital on equal terms. The measuresfor liberalization should be reviewed after
an appropriate interval of one to two years to expand the scope of liberalization, taking
into consideration the results of efforts made by the private sector and the effect of
government measures.

If, therefore, our enterprises are to compete against foreign capital on equal
terms, the following would be necessary: companies must improve their own quality
and pursue the organization of the industrial system, intensively strengthen the capacity
for technologica development, organize the financial system in parald with the
organization of theindustrial system, and lower of long-term interest rates.

On the other hand, it would be necessary to restrain foreign enterprises coming
into Japan after liberalization from disturbing order in domestic industries, by resorting
to the strength of their superior power, and from advancing into the non-liberalized
sectors by evading control.

The establishment of these "(counter)measures' for strengthening the capacity
of our enterprises for international competition and for preventing foreign enterprises
from disturbing order in our industries and market would be a basic necessity if the
liberalization isto be promoted and if our people are to enjoy its economic benefits.

The basic direction of the "(counter)measures’ that the government should
adopt are the following three points:

1) Prevent disorder that may arise from the advancement of foreign capital;

2) Create the foundation to enable our enterprises to compete with foreign
enterprises on equal terms,

3) Actively strengthen the quality of [domestic] enterprises and reorganize the
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industrial system so that they can fully compete with foreign capital .*®

Modernization lags behind most in the distribution sector. Here, the power of
resistance against the inroad of foreign capita isweak, and the impact of foreign capital
advancing into this sector will aso pose significant impact on the production sector. It
is necessary, therefore, to implement countermeasures in support of the efforts of
industry with the objectives of modernizing the distribution structure, fundamentally
strengthening the enterprises in this sector, and establishing a mass sales system.

210  Japan submits that the 1967 Cabinet Decision was formally repealed 26 December 1980."° The
United States contends that the repeal affects only the portion of the Cabinet Decision relating to
controls on international investment in Japan. The United States alleges that the 1980 decision did not
revoke the distribution policies and liberalization "countermeasures’ directed by the 1967 Cabinet
Decision.

2. MITI AND RELATED ITEMS

211 The US submissions focus in particular on the activities of the Japanese Ministry of
International Trade and Industry (MITI). Among other things and of particular concern in this
proceeding, according to the United States, MITI established various groups in the 1960s and 1970s to
examine issues related to distribution of goods, both generally and in respect of photographic materials.
In addition, MITI is responsible in part for the implementation of the Large Scale Retail Store Law, one
of the principal measures challenged by the United States.

@ Industrial Structure Council Distribution Committee: Sixth and Seventh Interim Reports

212 The United States notes that in 1964, MITI established the Industrial Structure Council,
authorizing it to "investigate and examine important issues concerning industria structure” in response to
an inquiry by the MITI Minister.”® The Industrial Structure Council is an advisory council, composed of
academics and industry representatives. MITI plays an important role in staffing? the Council and the
genera affairs of the Council are managed by MITI, its Industrial Policy Bureau and Industrial Structure
Division.® The Industrial Structure Division has responsibility for "matters pertaining to the Industrial

Structure Council" %

MITI History Vol. 17, pp. 379-388, (provisional trandlation) US Ex. 67-6, pp. 3-4.

171967 Cabinet Decision, p. 6, US Ex. 67-6. According to the United States, on the same day the Cabinet announced its
decision, the Chief Cabinet Secretary issued a forma statement directing foreign firms to inter aia "collaborate with our
industry's efforts to voluntarily maintain order; cooperate with the improvement of international balance of payments, such as
export promotion; hire Japanese national s as executives ... [and] cooperate with the economic policies of the government.” Chief
Cabinet Secretariat Talk, Regarding Implementation of Liberalization Measures for Inward Direct Investment, 6 June 1967,
reprinted in Y oshida Fujio, Capital Liberalization and Foreign Investment Law, 30 October 1967, p. 160, US Ex. 67-16.

18Cahinet Decision of 26 December 1980 Concerning the Application Policy of Inward Investments, Japan Ex. B-55.

SArticle 102 of the Cabinet Order No. 390. The Industrial Structure Council Order providesthat the | SC be "composed of no
more than 130 members® to be "appointed by the Minister of International Trade and Industry.” Industrial Structure Council
Order, Cabinet Order No. 79, 31 March 1964, Japan Ex. B-3.

2(’.]apan disagrees with the US allegation that the Distribution Committee was staffed by MITI officials and contends that the
Industria Structure Council including the Distribution Committee consists of persons with learning and experience appointed by
MITI. Investigations, deliberations, and decision-making are al carried out by the members. According to Japan, although
MITI officias sometimes attended meetings as observers, they take no part in the decision-making process.

ZArticle 7 of the Industrial Structure Council Order, US Ex. 64-1 and Japan Ex. B-3.

%The United States providesin US Ex. 52-2 the following translation:

The Industrid Structure Divisionisin charge of the following administrative matters:
1 development of, as well as comprehensive coordination in implementing, the policies and plans relating to the
industrial structure relating to business under the supervision of the MITI;
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213  The United States notes that the Council established the Distribution Committee to study and
report on matters relating to the Japanese distribution system. The Distribution Committee issued 19
interim reports between 1964 and 1995. Both parties refer to a number of these interim reports in their
submissions and the United States lists two of them, the Sixth Interim Report on "Distribution
Modernization Outlook and Issues (5 August 1968)% and the Seventh Interim Report on " Systemization
of Distribution Activities' (22 July 1969)*, as among the specific measures that it is challenging in this
dispute. As set out in the description of the parties arguments, the parties cite different parts of the
reports to support their contentions as to the general thrust of the reports.

0] The 1968 Sixth Interim Report

214  The Sixth Interim Report dealt with a broad spectrum of issues with a bearing on distribution.
These issues were categorized into four parts:

0] the strengthening and modernizing of personsin charge of distribution functions;

(i) the adjustment of market conditions;

(iii) the rationalization of physical distribution;

(iv) the adjustment of the environment which is the common basis for the realization of
these issues.

The Report listed the goals of distribution policy for the next five years as.

0] organization and cooperative business formation;
(@D} the formation of voluntary chains;
2 the formation of combinations among stores in the retail industry group
department stores, group supermarkets, universal markets, etc.;
3 the redevelopment or construction in shopping districts;
4 the integration of functions based on wholesale industry collectivization
(general wholesale centres, wholesale trade complexes);
(i) the modernization of management methods and facilities;
(iii) securing the labour force and education of personnel;
(iv) the rationalization of trade practices and trade system;
(V) reform of physical distribution technology;
(vi) the rationalization of conditions of location,
(vii)  theformation of adistribution information network and improvement of statistics;
(viii)  facilitating financial aspect of distribution.

According to the United States, the Report also addressed the negative impact liberalization could have
on distribution in Japan, notwithstanding that liberalization could rationalize and modernize the Japanese
distribution system:

1 There is arisk that growth sectors will fall under the monopolistic control of
foreign capital, resulting from the difference in capital resources and the like.

2. There is arisk that the process of sales expansion by foreign capital affiliated
distribution enterprises will aggravate excessive competition and hinder the
smooth implementation of distribution modernization plans, and the
[established] order of trade will be disrupted.

(..continued)
2. general management of administrative matters pertaining to new industries under the supervision of the MITI; and
3. matters pertaining to the Industrial Structure Council.

US Ex. 68-8, and Japan Ex. B-7.
*USEX. 69-4.



WT/DS44/R

Page 10
3. There is a risk that the manufacturing sector will be dominated by controlling
the sales routes, bringing about the international subcontracting of Japanese
industry.?

(i) The 1969 Seventh Interim Report

215 The United States also submits that the Seventh Interim Report was issued as a "first step in
meeting the challenges currently facing Japan's distribution sector”. Although the Report notes that the
aim of systemization” in the distribution system was to improve functionality and productivity, it
specifically identified the threat of foreign capital as areason to reform the distribution sector:

"Today, amidst calls for the active promotion of capital liberaization in the distribution
sector, we think that efforts to systemize distribution have a vital importance in strategic
significance. ... [T]he systems gap [between Japan and America] is expected to have a
decisive effect on digtribution activities in particular, the concerted efforts of the
government and the private sector must be directed at systemization from the point of
view of acapital liberalization countermeasure.

[t istrue that one effect of systemizing Japan's distribution system is the simplification
of entry [into Japan's market] by foreign capital, [enterprises] which are more adept at
systems methodology. [But] to make inroads, we should instead emphasize preventing
the immense impact that would be felt if foreign capital took the lead in systemizing
Japan's digtribution activities, and quickly develop a system sufficiently capable of
countering the rational systemsintroduced by foreign capital "

In the US view, the Report acknowledged that systemization must be approached by looking at the
distribution system as a single whole and not as a cluster of separate and individua distribution
functions. It was acknowledged that with respect to goods, the most important factor is distribution, and
that systemization could only progress around the centralized processing of physical distribution control
at distribution centres and stock points. The Committee identified three approaches to systemization:

0] the commodity approach;
(i) the institutional approach;
(iii) the functiona approach.

The Committee proposed the following policies for the government to adopt:
0 establishing a Distribution Systemization Council;®
(i) presenting guide posts and promoting standardization,;
(iii) establishing a system for providing distribution-related information;
(iv) providing incentivesin the areas of financing, taxation, etc.

(b) 1969 Survey on Transaction Terms

Zgixth Interim Report, p. 8, US Ex. 68-8.

#|t is Japan's view that MITI distinguished rationalization and systematic policies. The United States does not follow this
distinction and uses the single term "systemization” to cover both concepts.

" ndustrial Structure Council Distribution Committee, Systemization of Distribution Activities (Seventh Interim Report), 22
July 1969, p. 4, US Ex. 69-4.

%gee section 11.B.1.(d) (discussing the establishment of the Distribution Systemization Promotion Council, which produced
the 1971 Basic Plan for the Systemization of Industry).
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216 In 1968, the Institute for Distribution Research, a private, but MITI-affiliated organization, was
commissioned by MITI to conduct a survey of transaction terms in several industries. Its survey on
transactions terms in the film industry (1969 Survey)® was submitted by the Institute to MITI in 1969,
and (re-)published by MITI in 1971.%° The purpose of this Survey was "to research current trade
practices, isolate problems, and prepare basic materials to develop and spread rational trade practices."*
The Survey identified foreign companies and changesin distribution as problems:

"Aswe have aready seen, thereisaview and an impression that the industry of general
use photographic film, based on an oligopoly of two domestic manufacturers, is
superficially in a stable and normal state in which contract formation and documentation
of transactions are progressing. Consider, however, one postul ate:

(@D} If the oligopoly of the two domestic manufacturers is broken up by a
foreign company; and

2 If a new [digtribution] route emerges to compete against the route of
photographic material dealers, which is the core existing route in the
distribution market.

There may be very few observers who have a sense of crisis regarding (1) and (2) as
redligtic issues;, however, they should now be considered as the most concrete and
redlistic problems.*

Based on these perceived problems, the Survey made the following policy recommendation:

Given this gituation, it is necessary to formulate measures before hand in order to
minimize the anticipated disorder in the distribution market. Thisiswhy it is significant
to rationalize and standardize transaction terms and to create an [established] order of
distribution.*

(© 1970 Guiddinesfor Rationalizing Terms of Trade for Photographic Film

217 In 1970, MITI's Transaction Terms Standardization Committee, published "Guidelines for
Rationalizing Terms of Trade for Photographic Film" (1970 Guidelines)*. The Committee was set up
by MITI to study the question of standardization of transaction terms in industry generaly, and in light
of capital liberalization, more specifically.®

218  According to the United States, the introduction of the 1970 Guidelines noted that, "[I]n order to
prevent disruption of the established order of trade by foreign businesses with powerful capital strength,

Pngtitute of Distribution Research, Fact-Finding Survey Report Pertaining to Transaction Terms. Actual Conditions of
Transaction Practices in the Wholesale Industry, March 1969, US Ex. 15. The survey became the basis for MITI's July 1970
"Guidelines for the Standardization of Transaction Terms for the Photofilm Industry.” See p. 3, US Ex. 70-4. According to the
United States, in 1971, MITI republished an edited version of the survey under its own name. MITI Business Bureau, Actual
Conditions of Transaction Termsin the Wholesale Industry, 21 August 1971, US Ex. 20.

®The parties disagree on the publication date of the 1969 Survey. According to the United States, the 1969 Survey was
published in 1969 and re-published by MITI in 1971. Japan contends that in 1969, the Institute for Distribution Research
submitted the survey to MITI and that is was published by MITI only in 1971.

SUSEX. 20, p. 7.

¥USEx. 15, p. 62.

B1bid., p. 63.

#US Ex. 70-4, and Japan B-24.

*lbid.
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the standards for rational transaction terms must be clarified.

219

n36

The guidelines were asfollows:
"I. Transaction terms concerning sales contracts
(@D} Stocking method

Current situation. The most commonly used stocking method for both the
wholesalers (i.e., resalers) and retailersis purchasing.

2 Discounts

Current situation. When we look at the current situation of the cash discount
system (the system of discounting transaction price according to the length of the
account payment period) mainly among the wholesalers, we see that a large number of
businesses receive discounts for purchasing, and over haf of the businesses use this
system for selling as well.  Furthermore, for the most of these, the criteria for
discounting appear to be made clear in advance.

Concerning the volume discount system (the system of discounting the
transaction price according to the volume of a single order), the mgjority of wholesalers
enjoy this system for purchasing, but only afew useit for sellers. The volume discount
has generally come to be used less as the size of the transaction grows, because the
burden on the seller is greater.

Problems and Direction of Corrective Measures. Both the cash discount and
volume discount systems are relatively systematized, but the discount amount is often
pad at a fixed date such as at the end of a [certain] term after the completion of the
transaction, this practice makes it difficult to differentiate from arebate. It isbest if the
corresponding amount is discounted and settled at the time of account settlement since
then the discount criteriais made clear in advance. A negative trend is seen for volume
discounts, but it is desirable to move in the direction of using them in the photo film
industry from the perspective of reducing distribution costs.

(3  Rebates

Current situation. For rebates (returning to the buyer a portion of the amount
paid by the buyer) from the wholesales suppliers, most businesses receive rebates in
much the same way as discounts. There are three ways to receive rebates: directly from
the manufacturer, from the manufacturer through the tokuyakuten, and as the
tokuyakuten's own rebate. The main types of rebates are a fixed-rate rebate, settlement
rebate, and the goal achievement rebate; cumulative rebates arerare.

Approximately 30 percent of the wholesaers provide rebates to their
purchasers, which is substantially lower than the percentage [of wholesalers] who
receive rebates.

Problems and the Direction of Corrective Measures. In general, the rebate
[system] depends on the seller's discretion. It is widely used, therefore, as a means of
controlling the distribution process. When this is excessively done, however, this

*pid.,

p. 2. Thispolicy objective was reiterated in the 1971 Basic Plan. See section 11.B.1.(d).
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practice could be an unfair trade practice under the Antimonopoly Law. Even when it
does not go that far, it can lead to substantial control of a distribution channel, and make
it difficult for the recipient of the rebate to make clear management plans.
Subsequently, this practice may cause the problem of preventing the merits [of the
rebate system] from being passed on to the final price. Moreover, the rebate system has
recently become so complicated that negative aspects such as an increased
administrative burden have arisen. It is the principle of the discount system to pass on
the advantages gained from large-volume transactions and the like to consumers.
Although we recognize that rebates have a supplementa rolein other price policies, this
should be kept to a minimum.

Il. Transaction termsfor the delivery of goods
@ Frequency of delivery of goods

Current stuation. The frequency of goods delivery to purchasers by
wholesalers ranges from daily and once every two weeks or more to no delivery. A
noteworthy point is that as many as 30 percent of al businesses make deliveries every
day to dl of their purchasers. Thisisthought to be due to the importance of delivery as
an element of the wholesale function and also due to the fact that orders are taken and
market information is gathered at the delivery. Over half of the wholesalers expressed
negative opinions about setting regular delivery dates and charging fees for deliveries
made on the other days.

Problems and Direction of Corrective Measures. As mentioned above,
delivery frequency is highly regarded as one important function of wholesaling, and its
frequency is not really regarded as a problem. It is believed, however, that the changes
in the economic environment surrounding the distribution sector such as labour
shortages and the worsening traffic situation will not alow this custom to continue
indefinitely.  Therefore, it is recommended that, in principle, wholesaders make
deliveries twice aweek for the time being, and impose charges for special services.

2 Arrangements for minimum orders per delivery

Current Stuation. Although wholesalers will make deliveries even every day if
there's sufficient quantity, they are willing to set minimum delivery requirements. At
present, however, almost no such arrangements are being made. Approximately half [of
the wholesalers] want to implement minimum delivery regquirement arrangements and
believeit to befeasible.

Problems and the Direction of Corrective Measures. Due to the nature of the
product, demand is less diversified compared to other products. It is necessary to set a
minimum delivery requirement to reduce distribution costs.

()] Returned goods

Current situation. Generally, there are not many returns. In particular, returned
goods from wholesalers (tokuyakuten and resaers) are rare.  The number of returned
goods from retailers to wholesalersis also low.

II. Transaction terms for account settlement

Current dtuation. The collection method of wholesaers is generally
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"collection on a specific date after the due date”, but "collection on delivery" is also
relatively frequently used.

Collection on a specific date includes both collection of the full amount and
collection of the partial amount; it is determined by the size of the retailer and its cash
flow. Cash collection is more frequent in most cases compared with the collection of
notes. The most common sight of anoteis between 61 to 70 days.

A common payment method of the wholesalers is "payment of the full amount
on a specific date after the due date". Although cash payment is more commonly used
than notes, the percentage of note payments made by the wholesalers is higher than that
of the collections made from the retailers. The most common sight [credit] of a note is
approximately 60 days.

Problems and Corrective Measures. In both payment and collection mainly by
wholesalers, cash settlement is predominant and the sight [credit] notes are shorter
compared with those of other products. The practice of partial payment is particularly
prevalent among retailers; leaving the balance on credit destabilized the term-end book
closing. Consequently, it makes the entire transaction uncertain, thus, inhibiting the -
promotion of reasonable terms of trade such as a discount system. Therefore, the
account should be settled in full with cash and a promissory note. Also, while still only
few in number, there are promissory notes with unusually long sight. For such
promissory notes, appropriate interest should be charged on the same principle as the
cash discount system.

V. Digpatched employees

Current Stuation.  Digpatched employees are rarely seen at generd
photography materias retailers. There are dispatched employees in the DPE
departments of large retailers; however, few are systematized practices and the dispatch
ismade only in special cases'.

(d) 1971 Basic Plan of the Distribution Systemization Promotion Council

220 The United States notes that in its Seventh Interim Report, the Distribution Committee proposed
the creation of the Distribution Systemization Promotion Council in order to "set the basic direction for
systemizing distribution activities'. In 1970, MITI established the Council and in 1971, the Council
published the "Basic Plan for the Systemization of Distribution” (the "Basic Plan").¥’ The Council
described the Basic Plan as representing "the result of government and the private sector joining forcesto
consider the basic direction and goals for the systemization of distribution in Japan, and the means of
realizing these goals, with the year 1975 set as the tentative target date for completion.”® The Council
affirmgd the "government and the private sector will make a wholehearted effort to redize this basic
plan."

221 According to the United States, MITI's introduction to the Basic Plan stated that among the
various problems facing the trade and industrial policy in the 1970s, "the modernization of Japanese
distribution is urgent from the standpoint of achieving balanced development of the Japanese economy,

$US Ex. 71-10 and Japan Ex. B-18.

Broreword of the Basic Plan, US Ex. 71-10. Japan trandlates this quote from the foreword as follows. "the result of an
investigation of the public and private sectors for the purpose of realizing a means to achieving the goal of pointing our national
economy in the direction of distribution systemization by the target year of 1975." Foreword of the Basic Plan, Japan Ex. B-18.

*Foreword of the Basic Plan, US Ex. 71-10. Japan trandlates this quote from the foreword as follows: "public and private
sectors put forth their combined effort to realize thisbasic plan." Foreword of the Basic Plan, Japan Ex. B-18.
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as well as from the standpoint of consumer price "(counter)measures’ and capital liberalization
"(counter)measures’.”> The introduction further acknowledged that the Japanese economy had grown
tremendously, and the question of how best to supply consumers with goods produced in large quantities
was dill an issue.  Consequently, the Basic Plan acknowledged that the role of distribution, which
connects production with consumption, was very important. The Basic Plan noted that since distribution
activity involves numerous enterprises, the close interconnections between these enterprises must be
given careful attention. As a result, it was necessary to regard the entire distribution process from
production to consumption as a single system, and to effect a comprehensive increase in the efficiency of
this system. The Committee which produced the Basic Plan indicated that with this plan, MITI had
decided to make every effort toward the fulfilment of distribution systemization policies.

222  The United States further notes that the Basic Plan determined that there was a need for
standardizing transaction terms to secure effective and fair competition and to reorganize market
conditions generally, but also more specificaly in connection with capita liberalization to "prevent
disruption4 1of the [established] order of trade by foreign capital-affiliated firms, which have enormous
strength.”

(e 1975 Manual of the Distribution Systemization Development Centre

223  The United States notes that the Distribution Systemization Development Center*” was
established with MITI funding in 1972 in order to facilitate the work of the Distribution Systemization
Promotion Council and was delegated the task of working with industry to produce various
"Systemization Manuals' for specific industries. The Center was created pursuant to the Distribution
Systemization Promotion Council's 1971 Basic Plan. In 1975, it published the "Manua for
Systemization of Distribution by Industry: Cameraand Film" (the 1975 "Manual").*

224  The 1975 Manual was prepared in collaboration with industry groups, camera manufacturers,
film manufacturers, camera and film wholesaers, camera and film retailers, and camera and film
industry publishers. The Center acknowledged that as the economic environment grew worse as a result
of inflation and liberalization, the systemization of distribution activities had become an issue of critica
importance.

" Although Japan has a monopolistic position in high-quality cameras, the future camera
and film industries must not be complacent with their monopolistic or oligopolistic
position within Japan.

Therefore, strengthening the congtitution of the camera and film industry is a serious
issue that must be addressed immediately againgt the background of today's chronic
inflation and intensifying conditions of international competition."*

The Center indicated that the development of this Manual was one part of MITI's policy to actively
develop effective policies related to the systemization of distribution activities. The Manua indicated
that distribution systemization is not grounded in the independent profit notions of manufacturers,
wholesalers and retailers engaged in distribution activities, but must emphasize the establishment of an

“°Basic Plan, Cover Note by Enterprise Bureau Chief, MITI, August 1971. US Ex. 71-10. Japan trandates this quote from
the cover note as follows: "... [were] urgent issues from balanced regiona economic development to measures to deal with high
prices for consumers, to measures for capital liberalization." Basic Plan, Cover Note by Business Bureau Chief, MITI, August
1971, Japan Ex. B-18.

“USEx. 71-10, p. 10.

“2 Jgpan trandlates the name of this institute as " Distribution System Research Institute”.

“Manual for the Systemization of Distribution by Industry, US Ex. 75-5. Japan contends that the Institute submitted the
1975 Manud to MITI only for internal use of MITI.

#1975 Manual, pp. 27-28, US Ex. 75-5.
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integrated system designed to reduce the overal distribution cost required for products to reach the fina
consume.

225 Thereafter, the Photosensitive Materials Committee of the Distribution System Promotion
Council was established for the Systemization of Distribution by Industry (CameraFilm). The
Committee was charged with the responsibility of promoting information ties and physical integration of
distribution facilities. The membership included representatives from all levels of Japanese photographic
film and paper distribution (each of the four domestic manufacturers, the photospecialty wholesalers
association, the photofinishing laboratory association, and the photospecidty retailers association), an
officia from the Didtribution System Development Center. An official from the MITI Chemical
Industry Division observed the Committee's proceedings. The Committee produced the "Distribution
Facilities Basic Plan,"* which was intended to improve distribution in response to "liberalization" and
outlined measures to promote joint distribution facilities between Japanese manufacturers and
distributors.

® Large StoresLaw

226 A principal focus of the US complaint is the Large Scale Retail Store Law ("Large Stores Law™)
which was passed by the Japanese Diet on 1 October 1973 and entered into force on 1 March 1974.%
The provisons of the Large Stores Law and its evolution over time are discussed in detail in
Section V.B. This law was preceded by the Department Stores Law (1956),"” which required retailers
wanting to open a large store with floor space in excess of 1,500 square meters, and retailers with such
stores wanting to open a new store regardless of floor size, to obtain a permit from MITI. Because the
Department Store Law process allowed retailers to circumvent its restrictions by creating legal identities
for separate sales floors that were below that law's threshold, the Large Stores Law was enacted close the
loophole. The Large Stores Law regulates the opening of al large store structures (where more than one
retailer may operate) and the opening and operation of all retailers (e.g., grocery stores, discount stores,
and department stores) operating in such structures, through a notification system. When originaly
enacted, it only regulated stores with floor space in excess of 1,500 square meters.

227  The Large Stores Law was revised in 1979 (amended on 15 November 1978 with an effective
date of 14 May 1979).* Through these amendments, two main changes were effected: (1) the threshold
for stores covered by the Law was lowered from 1,500 square meters to 500 square meters, and (2) large
stores were divided into two classes. Class | stores (1,500 square meters and above) under MITI's
jurisdiction, and Class Il stores (500 up to 1,500 square meters) under the jurisdiction of prefectura
governors. This dividing line has been moved up to 3,000 square meters (or 6,000 square meters in
designated large cities) since 1992.

228 TheLarge Stores Law currently includes the following procedures. parties intending to build or
open a large scale retail store must submit a notification including the proposed floor area of the store
and planned opening date at least 12 months before the proposed completion and opening of the new
store or expanded retail store to the appropriate authority (MITI or prefectural governor) (Article 3
notification). The appropriate authority will then issue a notice as to whether the store will be subject to
the procedures under the Large StoresLaw. The retailer may not commence business until seven months
after this notice. Within four months after filing this initial notification, the plans must be explained to
MITI and prefectural authorities, the local Chamber of Commerce and Industry, (or Commerce and
Industry Association) and local retailers or their associations and consumers ("local explanation”/"public
briefing"*®). At least five months before the opening of the store, the retailer must submit a notification

“USEX. 76-2.

**US Ex. 74-4 and Japan C-1.
“"US Ex. 56-2 and Japan Ex. C-3.
“BUSEX. 78-1.

“9See trand ation issue 14.
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(Article 5 notification) to the appropriate authority, who will determine whether the proposed store poses
a probability of a significant effect on nearby small and medium business retail activities, (sSince 1994,
stores with retail space of no more than 1,000 square meters in principle have been deemed to have no
such probability), and may recommend that the store reduce its sales floor space, and/or delay its
opening date. If the appropriate authority determines that elements of the proposed plan pose a
probability of significant effect, it refers the items to the national (in the case of Class | stores) or
prefectura (in the case of Class Il stores) Large Store Council, which is an officia advisory body to
MITI and the prefectura governors, respectively. The Council must submit the results of its
deliberations to the appropriate authority. After receiving the Large Store Council's views, the
appropriate authority may submit recommendations to the persons proposing the large scale store,
among other things, delay the store's opening or reduce its floor space. If the store does not follow the
recommendation, MITI or the prefectural governors may order it to do so.

229 In 1982 MITI ingtituted, through Directive No. 36, a "prior explanation" requirement to
precede the builder's Article 3 Notification, which obligated the notifier to provide local retailers with an
explanation before submitting its Article 3 Notification. This directive was revoked in 1992.

(9) Japan Development Bank and the Small and M edium-Sized Enterprise Agency

230  The Japan Development Bank (JDB) is a quasi-governmental financial institution, and the Small
and Medium-Sized Enterprise Agency (SMEA) is one of the agencies of MITI.>" The JDB and SMEA
provide subsidized financing to industry.®* For example, JDB provided funding for Konica to establish
joint distribution facilities with several independent wholesalers.

3. JFTC

231 The US submissions also focus attention on the Japan Fair Trade Commission (JFTC). The
JFTC is an independent Japanese Government agency. The JFTC has responsibility for enforcement of
the Antimonopoly Law and the Premiums Law. For purposes of this dispute, the most important
provisions of those laws and measures taken under them are the following:

(@ Antimonopoly Law
0] JFTC Rule No. 1 under Article 6 of the Antimonopoly L aw
232 Article6 of the Antimonopoly Law of 1947> provides:

"(1)  No entrepreneur shall enter into an international agreement or an international
contract which contains such matters as constitute unreasonable restraint of trade or
unfair trade practices.

2 An entrepreneur who has entered into an international agreement or an
internationa contract (limited to only such an agreement or contract that belongs to the
types which are prescribed by the rules of the [JFTC] as tending to contain such matters
as congtitute unreasonable restraint of trade or unfair trade practices) shdl, in
accordance with the Rules of the [JFTC], file a notification thereof with the [JFTC],
accompanied by a copy of the said agreement or contract (in the case of an ora

% Japan C-16 and US Ex. 82-2.

*'US Ex. 67-11, USEx. 12, and US Ex. 70.

2Takashi Y okokura, Chapter 20 Small and Medium Enterprise, Industry Policy of Japan Edited by Ryutaro Komiya,
Masahiro Okuni, and Kotaro Suzumura, 1988, p. 521 (US Ex. 59) and Chapter 11: The Development of New Policy Measures,
MITI History, Volume 15, 31 May 1991, pp. 1-2, US Ex. 70.

**The Law Concerni ng Prohibition of Private Monopoly and Maintenance of Fair Trade Law No. 88 of 1947, US Ex. 47-1.
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agreement or contract, a document describing the contents thereof), within thirty days as
from the conclusion of such agreement or contract”.

2.33  JFTC Rule No. 1** under Antimonopoly Law Article 6.2 requires notification to the JFTC of the
conclusion of an international agreement or an international contract in certain specified areas, including
"comprehensive sales agreements'™ or "sole distributorship contracts'™. A bill to repeal the
international contract notification requirement was introduced in March 1997 to the Diet. Japan submits
that the bill was enacted in June 1997, amending Article 6(2) of the Antimonopoly Law, and
simultaneoudly abolishing JFTC Rule No. 1.

(i) JFTC Notification 34 of 1971 (open lotteries)

234  JFTC Notification 34 of the JFTC on Unfair Trade Practices Offering Economic Benefits by
Means of Advertising Lotteries, etc. of 2 July 1971 ("JFTC Notification 34 of 1971"), aso referred to as
notification on "open" prizes> This Noatification designates, inter alia, the following as unfair trade
practices pursuant to Article 2, paragraph 7, of the Antimonopoly Law when offering economic benefits
by means of advertising lotteries, etc. :

"Activities in which businesses who produce ... or sl the products listed in attached
Table 1 ... , as a means to attract consumers, select people from among genera
consumers through advertisements and offer them excessive amounts of cash, goods or

other kinds of economic benefitsin light of normal business practices ...".*®

According to the United States, Table 1 attached to this Notification includes "photosensitive materias”.

Photosensitive materials were among a number of products explicitly identified by the JFTC as subject
to this notification. Secretary General Directive No. 5 of 2 July 1971 provides for "Guideines
Pertaining to the Designation of Unfair Trade Practices Offering Economic Benefits by Means of
Advertising Lotteries, etc”. These guidelines provide, inter alia, that:

"Excessive amounts of cash, goods, or other kinds of economic benefits in light of
normal business practices (heredfter referred to as "excessive economic benefits")
gtipulated by [JFTC Notification 34 of 1971] should be dedt with in the following
manner:

C. An economic benefit exceeding 1,000,000 yen ... is considered to be an

excessive benefit".>

Japan submits that as of 1 April 1996, this ceiling of 1,000,000 yen has been increased to 10,000,000
yen and that no limit has ever been set to the total amount of prizes.

(iii) JFTC Notification 15 of 1982

2.35 Antimonopoly Law Article 2.9 setsforth categories of "unfair trade practices’ and authorizesthe
JFTC to designate impermissible practices under the law. In 1982, the JFTC issued Notification No. 15,

YUSEx. 71-6.

*US trandation.

% Japanese translation.

57Antimonopoly Law: related Laws and Regulations, 28 June 1995, pp. 85-88, exhibit submitted by the United States by
letter to the Panel of 6 August 1997.

*¥|bid., provisional tranglation, p. 85.

**|bid., pp. 86-87.
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which revised and expanded the categories of unfair trade practices from twelve to sixteen. The
following is prohibited pursuant to the respective designations:

Unjust Low Price Sales:

6. Without proper justification, supplying a commodity or service continuously at
a price which is excessively below cost incurred in the said supply, or otherwise
unjustly supplying a commodity or service a a low price, thereby tending to cause
difficulties to the business activities of other businesses.

Deceptive Customer |nducement:

8. Unjustly inducing customers of a competitor to deal with oneself by causing
them to misunderstand that the substance of a commodity or service supplied by
oneself, or terms of the transaction, or other matters relating to such transaction are
much better or much more favourable than the actual one or than those relating to the
competitor.

Customer Inducement by Unjust Benefits:
9. Inducing customers of a competitor to deal with oneself by offering unjust
benefitsin the light of normal business practices.

(b) PremiumsLaw

2.36  Pursuant to Articles 3 and 4 of the Premiums Law®, the JFTC issues notifications interpreting
the Premiums Law in respect of unlawful premiums and representations. The United States lists
Notifications 5, 17 and 34 (open lotteries) as specific measures that it is challenging in this dispute. It
also refers in its submissions to Natifications 3 and 34 (origin). Under Article 10(1) of the Premiums
Law, the JFTC may approve fair competition codes for specific industries. The 1987 Retailers Code,
discussed in Section 11.B.4.(b) below, is an example of such a code.

237 The JFTC has explained that, as used in its notifications, "premiums ... refer to products, cash,
marketable securities, entertainment, or other economic benefits which are given in connection with a
transaction involving a commodity or service® Article 3 of the Premiums Law gives the criteria for
restrictions on premiums. It provides:

"The JFTC may, when it finds that it is necessary to prevent unfair inducement of
customers, limit either the maximum vaue of a premium or the aggregate amount of
premiums, the kind of premiums or methods of offering of premium or any other matter
relating thereto, or may prohibit the offering of a premium”.

238  Article 2 of the Premiums Law defines "representations’ to mean "advertisements or any other
representations which a business makes or uses as means of inducement of customers, with respect to the
substance of the commodity or service which he supplies or the terms of the sale or any other matter
concerning the transaction, and which are designated by the Fair Trade Commission as such”. Article 4
of the Premiums Law proscribes the use of

0] "any representation by which the quality, standard or any other matter relating
to the substance of a commodity or service shall lead the general consumer to believe

OUS Ex. 62-6; Japan Ex. D-1.
6l FTC/Japan, Views:. Information and Opinion from the Fair Trade Commission, No.2, April 1988, US Ex. 88-3, p. 15.
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that it is® much better than the actual one or than that of other businesses who arein a
competitive relationship with the business concerned, and thereby which is found likely
to induce customers unjustly and to impede fair competition;" or

(i) "any representation by which price or any other terms of transaction of a
commodity or service will be misunderstood by consumersin general to be much more
favourable to the customer than the actual one or than those of other businesses who are
in a competitive relationship with the business concerned, and thereby which is found
likely to induce customers unjustly and to impede fair competition.”

2.39  Article 6 of the Premiums Law authorizes the JFTC to instruct violators to "cease and desist” or
to "take the measures necessary to prevent the recurrence of the said act." Article 9 of the Premiums
Law gives the prefectural governments enforcement authority, including the power to instruct violators
to "cease and desist” and to publish findings of violations.

240  Article 10 of the Premiums Law, dealing with fair competition codes, provides:

"(1) Businesses or a trade association may, upon obtaining authorization from the
Fair Trade Commission in accordance with the Rules of the Fair Trade Commission,
with respect to matters relating to premiums or representations, conclude or establish an
agreement or a code, aiming at prevention of unjust inducement of customers and
maintaining fair competition. The same shall apply in the event aterations thereto are
attempted.

2 The Fair Trade Commission, unless it finds that an agreement or a code under
the preceding section (hereinafter referred to as "fair competition code") meets each of
the following paragraphs, shall not grant authorization under the preceding subsection:

@) That it is appropriate to prevent unjust inducement of customers and to
maintain fair competition;

(i) That it is not likely unreasonably to impede the interests of some
consumersin genera or the related businesses,

(i)  That itisnot unjustly discriminatory; and

(iv) That it does not restrict unreasonably the participation in or withdrawal
from the fair competition code".

) The provisions of Section 48 [recommendation, recommendation decision] and
Section 49 [initiation of hearing procedures], Section 67(1) [urgent injunction] and
Section 73 [accusation] of the Act Concerning Prohibition of Private Monopoly and
Maintenance of Fair Trade shall not apply to the fair competition code that has been
authorized under Subsection (1), and to such acts of entrepreneurs or atrade association
as have been done in accordance therewith™.

) JFTC Notification of 1965

241 TheJFTC issued a Notification on 15 October 1965 entitled "Restrictions on Premium Offersin

#Japan trandates the italicized words above as "will be misunderstood by consumers in general to be". See Annex on
Trandation Problems, trandation issue 16 and the appendix thereto.
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the Camera Industry.” The natification provided that "[t]hose who engage in the manufacture or sale of
cameras or related products cannot offer premiums to genera consumers' or "to those who engage in the
sale of cameras and related products."®

(i) JFTC Notification 17 of 1967

242  JFTC Notification 17 on Restriction on Premium Offers to Businesses of 10 May 1967 ("JFTC
Notification 17*).* This Notification was made in accordance with Article 3 of the Premiums Law. It
provides essentially the following:

"Businesses ... who manufacture (including process, hereinafter the same) the products
listed in the attached table or businesses who sdll such products shall not offer
premiums to businesses who purchase and sell the products involved in such
manufacture or sale, or who use the products to supply services to general consumers
(hereinafter referred to as "other party business'), as ameans of inducing the other party
business to begin to transact such products, or on the condition that the other party
business's transaction amount or such other transaction condition satisfy certain criteria
which the [first] business has established. Provided, however, that the preceding
provisions shall not apply to cases of premium offers which are within the annual limit
of 100,000 yen or less per one other party business, and which are found reasonable in
the light of normal business practices’.

The table attached to this Notification includes "photographic materials'. The parties agree that
Notification 17 was abolished in April 1996. However, according to the United States, premiums from
manufacturers to wholesalers are still subject to JFTC Designation 9 of JFTC Notification 15 of 1982.%
This provision governs the use of "unjust inducements' under the Antimonopoly Law and prohibits
premium offersin excess of "normal business practice”. Japan contends that Designation 9 has not been
listed in the US panel request and thusis not properly before the Panel.

(iii) JFTC Notification 34 of 1973 (origin)

243  JFTC Notification 34 on Mideading Representations Concerning Country of Origin of Goods of
16 October 1973 ("JFTC Notification 34 of 1973").%® This Notification was made in accordance with
Article 4 of the Premiums Law. It provides essentially the following:

"Representations provided for in the following sections which, when applied to
domestically made goods, are found to make it difficult for genera consumers to
distinguish the goods as domestically made:

0] Representations comprising the name of a foreign country, the name of a place
in aforeign country, the flag or crest of a foreign country, or any other similar
representations;

(i) Representations comprising a full name, title, or trade mark of any foreign
business or designer; or

(iii) Representations in which all or aprincipal part of the literal description is made
inforeign letters.

Representations provided for in the following sections which, when applied to foreign-

80tsuka Noritami, Japan Fair Trade Commission, Trade Department, Recent Activities Concerning Premiums Law, Kosei
Torihiki, No. 182, November 1965, p. 15-18, US Ex. 65-5.

%US Ex. 67-4, Japan Ex. D-42 (provisional trandlation).

®USEx. 82-6.

US Ex. 73-5, Japan Ex. D-53 (provisional trandation).
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made goods, are found to make it difficult for general consumers to distinguish the
goods as made in the foreign country in question:

0] Representations comprising the name of a country, the name of a place in a
country, a flag or crest of a country other than the country of origin of the
goods, or other similar representations;

(i) Representations comprising a full name, title, or trade mark of a business or
designer in a country other than the country of origin of the goods;

(iii) Representations in which all or aprincipal part of the literal description is made
in Japanese letters”.

According to the United States, the JFTC Application Standards for "Mideading Representations
Concerning Country of Origin of Goods' of 16 October 1973 provide JFTC interpretation of the
provisions of Notification 34 on origin of goods.”” The United States placed particular emphasis on the
following aspects of the guidelines: Paragraph two permits representations referring to foreign nations
or places to be made in connection with Japanese products if it is "obvioudy understood” that the
business involved is a Japanese firm. Paragraph three provides that domestic products may be identified
with aforeign name, e.g., "French bread,” if "clearly not to imply that the country of origin of the goods
in question isaforeign country.” Paragraph six alows domestic products to use:

@) Representations comprising the name of or trade mark of a Japanese business
written in foreign letters (including Romanized Japanese), which are found to
be clearly distinguished by general consumers as those which are applied to
domestically made goods,

(i) Representations which are allowed by law to be used as descriptions for general
consumersinstead of Japanese (e.g., "All Wool," "Stainless Stedl," etc.);

(iii) Representations which are accepted by general consumers as Japanese by virtue
of general business practices (e.g., "size," "price," etc.); and

(iv) Representations which comprise foreign letters, but where it is obvious that the
said letters are used only as patterns, ornaments and the like, and will not imply
that the country of origin of the goods is aforeign country (e.g., the c[l]ippings
from English-language magazines used as patterns on carrier bags).

According to the United States, paragraph seven provides several ways that goods may indicate that they
were made in Japan, including smply identifying the name of the manufacturer in Japanese or
identifying the name of the manufacturer in another language with the location of production.

(iv) JFTC Notification 3 of 1977
244  JFTC Notification 3 on Restriction on Premium Offers by Prize Competition of 1 March 1977
("JFTC Notification 3"), also referred to as notification on "closed" prizes® This Notification was made

in accordance with Article 3 of the Premiums Law. It provides essentially the following:

"2. The maximum value of premiums offered by prize competition shall not exceed
the value in accordance with each category provided for in the following paragraphs:

0] In the case where the transaction value involved in the premium offer by prize
competition is less than 500 yen: 20 times of the transactions value;
(i) In the case where the transaction value is not less than 500 yen and below

50,000 yen: 10,000 yen;

%’See USEx. 73-5.
%S Ex. 77-1, Japan Ex. D-33 (provisional trandation).
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(iii) In the case where the transaction value is not less than 50,000 yen and below
100,000 yen: 30,000 yen; or

(iv) In the case where the transaction value is not less than 100,000 yen: 50,000
yen.

3. The aggregate of the premiums offered by prize competition in one scheme
shall not exceed 2 per cent of the estimated total amount of transactions involved in that
scheme.

4. Irrespective of the preceding two Clauses, in any one of the cases provided for
in the following sections, the maximum value offered by prize competition may amount
to 200,000 yen and the aggregate of the premiums offered by prize competition in one
scheme may amount to 3 percent of the estimated total value of transactionsinvolved in
that scheme. However, these limits will not be applied to the case where they unjustly
constrain the participation of other businesses:

0] In the case where a considerable number of retailers or service suppliersin a
certain district carry out ajoint scheme;
(i) In the case where a considerable number of retailers or service supplierslocated

in a shopping area carry out premium offers in a joint scheme; However, the
foregoing shall apply only to cases where the premium offers are carried out
during the seasons such as "chugen" [midyear] and end of year, three times a
year at most and below the period of 70 daysin total ayear; or

(iii) In the case where a considerable number of businesses in a certain industry
within a certain district carry out a schemejointly".

On 16 February 1996, the JFTC amended JFTC Notification 3 asfollows:

"Section 2 of the Notification is amended as follows:

2. The maximum amount of premiums offered by prizes shall not exceed twenty
times of the amount of transaction to which the premium offer is related, provided that
when the amount exceeds 100,000 yen, it will be limited to 100,000 yen.

In Section [4], the 200,000 yen" shall be replaced by "300,000 yen".*®
) JFTC Notification 5 of 1977

245  JFTC Notification 5 on Restriction on Premium Offers to General Consumers of 1 March 1977
("JFTC Notification 5").”° This Notification was made in accordance with Article 3 of the Premiums
Law. It has been amended by JFTC Noatification 2 of 16 February 1996 (which removed the ceiling of
50,000 yen for premiumsto al purchasers). It provides essentially the following:

"1 The value of a premium offered to genera consumers, excluding those by
lotteries or prize competition ..., shall be within 10 percent of the transaction vaue
involved in the premium offer (provided that if the amount is less than 100 yen, the
limit shall be 100 yen), and which is found reasonable in the light of normal business
practices’.

(© JFTC guidance

®JFTC Notification 1, Kanpo (Official Gazette) of 16 February 1996, translation, Japan Ex. D-30, p. 2.
" 3apan Ex. D-32 (provisional trangation).
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0] 1981 JFT C guidance on dispatched employees

246  Guidance provided by the JFTC in recommending the establishment of rules on the use of
dispatched employees reflected in an article by Kosugi Misao (an officia of the Executive Office of the
JFTC) entitled "The Status of Digtribution of Cameras' ("JFTC guidance on the use of dispatched
employees').” Therelevant part of the article by Kosugi Misao states the following regarding personnel
dispatched to specified volume sales stores:

"The JFTC is issuing guidance to the camera, photographic accessories, colour photo
laboratories and related industries to examine the use of self-regulating measures with respect to
the permanent dispatch of sales people so as not to go too far as manufacturers sales promotion
methods or as acts based on the buying power of volume sales stores”.”

(i) 1983 JFTC guidance on advertising rules

247  Guidance provided by the JFTC in recommending the establishment of rules on dumping and
loss-leader advertising reflected in an article in Zenren Tsuho of May 1983 quoting from a conference
speech given by Yamada Akio (Director of the Premiums and Representations Guidance Division of the
JI——I'C).73 Yamaka Akio is stated to have said, inter alia, the following:

"In any casg, it goes without saying that rule abiding sales practices and fair competition
must be established. Fortunately, the photo industry has its "self-regulating standards
for normalizing trade". Nevertheless, it is of critical importance to develop rules one by
one against dumping and lossleader advertising. With the regard to loss-leader
advertising, if the photo industr3;4will clarify what the problems are, how we should

apply the law will become clear".
4. COUNCILS AND ASSOCIATIONS
(@ Fair Trade Promation Council

248 The Fair Trade Promotion Council was established by the national photographic industry on 23
December 1982.”° Accordi ng to the Articles of Association of the Fair Trade Promotion Council, the
Council, inter aia, establishes fair transaction order in the photography industry and promotes and
enforces the 1982 Sdlf-Regulating Measures described below. 1t also enacted the 1984 Self-Regulating
Standards, described below.

0] 1982 Sdf-Regulation Measures (dispatch of employeesand promotional money)

249  Sdf-Regulating Measures Regarding Making Business Dealings with Trading Partners Fair,
enacted by the photographic industry and published on 22 June 1982 ("1982 Self-Regulating
Measures').”® For the US claim, the relevant parts thereof relate to self-regulating standards concerning
the dispatch of employees by manufacturers or wholesalersto retailers for the purpose of sales promotion
or other sales activities and the extent to which suppliers may contribute to retail marketing campaigns:

[1] Self-regulating standards concerning the dispatch of employees:

™K osei Torihiki, March 1982, No. 377, p.45-49, trandation, US Ex. 82-3.
72y i

Ibid., p. 8.
Zenren Tsuho, May 1983, pp. 14 ff, trandation, US Ex. 83-9.
™bid., p. 2. Japan contested the correctness of thistranslation. See trandlation issue 22.
"Articles of Association, 23 December 1982, Section 2 "Responsibilities’, US Ex. 83-3, pp. 2 ff.
"®Camera Times, 22 June 1982, pp.3 ff., US Ex. 82-8, see translation issue 23.
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"(1-1) It may be proper to dispatch employees in the following cases which would
directly help to promote the sales of the goods handled by the supplier and contribute to
his or her profit:

Accordingly, the following shall not occur:
Causing the dispatched employee to be mainly engaged in the sales promotion, physical
inventory, or other activities that pertain to goods other than those handled by the
supplier.
(1-2) Other general retailers shall not be treated in a discriminatory manner.
(1-3) Theemployee shall be dispatched under mutual agreement.
Accordingly, the following things shall not occur:
[1] The supplier shal not dispatch his or her employees out of the
necessity of continuing trade with the retailer.
[2] Retailers shall not coerce suppliers to dispatch the employees by
recourse to words or actions akin to arefusal to deal.

[3] Retailers shal not supplement an employee shortage with dispatched
employees (permanent dispatch).

(1-4) Employees shall be dispatched in those other cases where approva from the

Fair Trade Promotion Council has been obtained".”’

[2] Self-regulating standards on promotional money and contribution:

(2-1) It may be proper to make a contribution to activities which directly assist the
sales promotion of the goods handled by the supplier and that would contribute
to hisor her profit.

Accordingly, the following shall not occur:

[1] [The retailer] shall not demand a contribution for expenses that are not directly
related to the sales promotion, brand advertisement, etc. of the goods handled
by the supplier.

(2-2) It may be proper to make a contribution if other general retailers are not treated
in adiscriminatory manner.

(2-3) It may be proper to make a contribution if mutual agreement is reached.

Accordingly, the following shall not occur:

[1] [Retailers] shall not demand contribution without prior agreement as to the
basis and use of the contribution even if the contemplated activity is considered

to contribute to the profit of the supplier.

[2] [Retailers] shall not change the amount or use of the contribution unilaterally

bid., trandation, US Ex. 82-8, pp. 1-2.
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without the consent of the supplier.

[3] [Retailers] shall not unilaterally offset the supplier’s account receivable against
the contribution without the consent of the supplier.”

(i) 1984 Sdf-Regulating Standar ds (devel oping fees)

250 The Sdf-Regulating Standards Regarding Representation of Developing Fees for Colour
Negative Film were enacted by the Fair Trade Promotion Council on 15 May 1984 ("1984 Self-
Regulating Standards’).” The representation standard is defined as follows:

"... businesses should properly list fees such as the developing fee of colour film and
should not make representations that might mislead the general consumer or possibly
lead them to have excessive expectations. This standard should not be used to limit or
restrain businesses freedom to set fees" ®

The 1984 Sdf-Regulating Standards also set out the method of representation for printing fees,
developing fees and finishing time. They aso provide that the Fair Trade Promotion Council shall
conduct investigations and provide guidance on the operation of the standards if necessary.®

(b) Retailers Council and 1987 Retailers Code

251  On 31 March 1987, acting pursuant to Article 10(1) of the Premiums Law, the JFTC approved
the Fair Competition Code Regarding Representations in the Camera and Related Products®/Camera
Category® Retailers Industry (1987 Retailers Code") and its enforcement body the Cameras and
Related Products/Camera Category Retailers Industry Fair Trade Council ("Retailers Council").* The
objective of the 1987 Retailers Code is "to protect the general consumers appropriate product selection,
prevent the unfair inducement of customers, and thereby to secure fair competition".*> The Code, inter
alia, provides for requisite representations for store fronts and in fliers, including identification of the
country of origin of imported goods; it imposes standards for the representation of dual prices, for the
use of special expressions and comparative representations; and prohibits mideading representation and
loss-leader advertisement. The Code also identifies the powers of the Council with respect to
investigating suspected violations of the provisions of the Code and the penalties that may be imposed
for such violations.

(© Chambers of Commerceand Industry

252  According to the United States, Japanese Chambers of Commerce and Industry are established
pursuant to the Chamber of Commerce and Industry Law, which alows for the creation of local bodies
under the control and oversight of MITI. Chambers of Commerce and Industry are delegated the
responsibility to "conduct administrative matters commissioned by administrative agencies', such as
MITI.® MITI aso has the authority to “investigate” the on-going activities of the Chambers of
Commerce and Industry.®’

"BCamera Times, 22 June 1982, pp. 3 ff., US Ex. 82-8, see trandlation issue 23.
"Trandation, US Ex. 84-4.
®bid., p. 2.
1hid., p. 3.
#2UStrandation of "kamera-rui". Seetrandation issue 17.
8 Jgpan's trandlation of "kamera-rui”. Seetranslation issue 17.
::Kanpo (Officia Gazette), 11 April 1987, pp. 1-3, trandation, US Ex. 87-1, Japan Ex. D-66.
Id., p. 1.
®Article 9-17 of the Chamber of Commerce Law, Law No. 143, 1 August 1953.
8The investigatory activity is defined in the Chamber of Commerce Law to include requiring the submission of an annua
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M. SUMMARY OF CLAIMS AND PROCEDURAL OBJECTIONS

A. EVOLUTION OF THE USCLAIMS

31 This section details the evolution of the US claims, using where appropriate the short titles of the
various measures as defined in the foregoing section. The US request for consultations identified the
following Japanese measures as being at issue:

liberalization countermeasures;®

distribution guidelines and related measures,

the Large Stores Law;

the Premiums Law;

measures regarding dispatched employees,

the application of the Law to Promote Business Reform for Specified Industries;
the Ministry of International Trade and Industry Establishment Law;

and related legidation, regulations, and administrative measures.

S@rpo0 T

32 The US request for the establishment of a panel identified the following Japanese measures as
being at issue:

a liberalization countermeasures;

b. distribution measures, such as, but not limited to, the cabinet decision, administrative
guidance, and other measureslisted in Attachment A;

C. i the Large StoresLaw;
ii. Special Measures for the Adjustment of Retaill Business; No. 155 of 1959

(Shocho Ho);

d. the Premiums Law;

e measures regarding dispatched employees pursuant to the Antimonopoly Law;

f. the Law Concerning Enterprise Reform for Specified Industries, No. 61 of 1995;

0. the Ministry of International Trade and Industry Establishment Law, No. 275 of 1952;

h. and related measures.

Attachment A contained the following list of distribution measures:

i. MITI, "Administrative Guidance to Promote Rationalization of Distribution
System”, 1966;

ii. 1967 Cabinet Decision;

ii. Distribution Committee Seventh Interim Report;

iv. 1969 Survey;

V. 1970 Guid€lines,

Vi. MITI, "Business Bureau Report on Film Prices’, 1970;

Vil. 1971 Basic Plan;

viii. 1975 Manudl;

iX. 1990 Guiddlines;

X. MITI and the Small and Medium Enterprises Agency, "Distribution Vision for the 21st
Century", 1995 (and earlier versionsfor the 1970s, 1980s, and 1990s);

Xi. Photo Industry Distribution Information Systemization Council [Kyogikai],

"Comprehensive Manua for Photo Distribution Industry Distribution Information
Systemization™, 1996 (and 1989, 1990, 1991, and 1992 versions);
Xii. Other related measures, including guidelines.

(..continued)
financial statement to MITI (Article 57), and MITI authority to audit the Chambers of Commerce (Article 58), as well as to
dissolve a Chamber of Commerce (Article 59 of the Chamber of Commerce Law). MITI has the authority over Chambers of
Commerce to accept or deny the permit of anew Chamber. Article 5-19 of the MITI Establishment Law, US Ex. 52-2.

8 japan disagrees with this translation of the Japanese word taisaku. See translation issue 1.
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3.3 In response to a question by the Panel at the first substantive meeting, the United States
submitted the following list of specific "liberalization countermeasures’ which are subject to claims
under Articles1ll, X:1 and XXIII:1(b) of GATT. The list is divided into three categories: distribution
countermeasures; large stores law; and promotion countermeasures.

34 The following measures were included in the list of distribution countermeasures:

(1)
(2
(3
(4)
()
(6)
(N
(8)
(9)
(10)*
(1)

1967 Cabinet Decision

JFTC Notification 17

Distribution Committee Sixth Interim Report

Distribution Committee Seventh Interim Report

1969 Survey on Transaction Terms

1970 Guidelines for Rationalizing Terms of Trade for Photographic Film
International Contract Notification under the Antimonopoly Law and JFTC Rule 1
1971 Basic Plan

1975 Manua

1976 JDB funding for Konica's wholesaers

1977 SMEA funding for photoprocessing laboratories.

35 The following measures were included under the heading "Large Stores Law":

(12)

(13)

Large Stores Law and related regulations and administrative measures, including related
|local measures;
1979 Diet amendment to Large Stores Law

3.6 In addition to items (1) and (2) above, the following measures were included under the heading
"Premiums L aw/promotion countermeasures':

(14)*
(15*
(16)
(17)
(18)
(19)*
(20)
(21)

1971 JFTC Notification 34

1977 JFTC Notification 5

1981 JFTC guidance on dispatched employees

1982 Self-Regulating Rules

1982 Establishment of Fair Trade Promotion Council

1983 JFTC guidance on advertising rules

1984 Sdf-Regulating Standards

JFTC approva of the 1987 Retailers Code and its enforcement body, the Retailers Fair
Trade Council.

3.7 In response to another Panel question, the United States indicated that in respect of its claims
under Articlelll:4, Article X:1 and Article XXI11:1(b) of GATT:

a

The measures alleged to be inconsistent with Articlelll:4 are the "Distribution
Countermeasures' listed in paragraph 3.4.

The measures dleged to be inconsistent with ArticleX:1 are (i) unpublished
enforcement actions by the JFTC and fair trade councils under the Premiums Law and
relevant fair competition codes that establish or modify criteria applicable in future
cases, and (ii) unpublished guidance through which the Japanese Government makes
applicants for a new or expanded store under the Large Stores Law coordinate their
plans with local competitors before submitting a notification for government review.

The measures dleged to nullify or impar benefits within the meaning of
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Article XXI1I:1(b) of GATT are the "Distribution Countermeasures’, "Large Stores
Law," and "Premiums Law/Promotion Countermeasures’ listed in paragraphs 3.4-3.6.

38 In response to that Panel question the United States also indicated the extent to which it claimed
that the individua measures listed above should be considered in conjunction with each other in
determining whether Articles 111 and X have been violated and whether there has been a nullification or
impairment of benefits under GATT within the meaning of Article XXI11:1(b). According to the United
States, the distribution countermeasures work together as an organic whole to violate Articlelll and
nullify or impair benefits within the meaning of Article XXI11:1(b). In addition, the United States takes
the position that the Large Stores Law and related measures should be considered as an important
measure in Japan's overal efforts to create and support manufacturer-dominated, vertically aigned
distribution in Japan under the distribution countermeasures. Thus, it claims that the Large Stores Law
and related measures and the distribution countermeasures in combination nullify or impair benefits
under Article XXII11:1(b). The United States also claims that the promotion countermeasures as a set by
themselves have nullified or impaired benefits under Article XXI11:1(b). Finally, the United States
clams that the distribution countermeasures, the Large Stores Law and related measures and the
promotion countermeasures, taken as three sets of measures, have aso operated in combination so as to
nullify or impair benefits within the meaning of Article XXIII:1(b). See Section D of Part IV and
Section F of Part V for a detailed discussion of the combined effects of the three sets of measures acting
in combination.

39 Japan contends that the US case is highly unusual in commencing its legal argument with "non-
violation nullification or impairment" claims because such claims normally would be considered
subsidiary to violation claims. To the extent that the same alleged measure gives rise to both violation
and non-violation claims, panels normally do not consider non-violation issues until the alleged
violations have been addressed.®® The US allegations regarding so-called "distribution countermeasures’
- i.e, dleged measures taken by the Japanese Government in the 1960s and ‘70s to encourage the
establishment of an exclusionary market structure that impedes market access for imported film and
paper - form the centrepiece of the US non-violation claims. At the same time, the US argues that these
"distribution countermeasures’ constitute violations of Article 11 national trestment obligations.®

3.10  Japan emphasizes that only the specific measures mentioned in the foregoing US responses need
to be evaluated by the Panel. In Japan's view, measures not mentioned in the US responses are outside
the scope of the dispute, and need not be considered further.

B. PROCEDURAL OBJECTIONS

311 Japan requeststhe pane to dismiss the US claims marked with an asterisk in paragraphs 3.4-3.6
above because these "measures’ were raised by the United States for the firgt time in its initia
submission to the Panel, and had not been identified specifically in the request for the establishment of
the panel.”* Japan originally objected to nine items, but the United States did not include two of them -
certain countermeasures by the Photosensitive Materials Committee of the Digtribution Systemization
Promotion Council and directives to strengthen the Department Stores Law - in its response to the

®In prior panel decisions addressing non-violation alegations, the panels first addressed the violation claims, and then
addressed non-violation claims. See e.g., Panel Report on European Economic Community - Payments and Subsidies Paid to
Processors and Producers of Oilseed, and Related Animal Feed Products ("EEC - Oilseeds'), adopted on 25 January 1990,
BISD 37586, 126, para. 142. See also, Working Party Report on the Australian Subsidy on Ammonium Sulphate ("Australia -
Ammonium Sulphate"), GATT/CP.4/39, adopted on 3 April 1950, BISD 11/188, 192, paras. I, 12.

% Japan notes that the US also makes Article X violation claims with respect to the Large Scale Retail Store Law and the
Premiums Law.

91Japan pointed out that it had listed only those items which appeared in the "legal argument” section of the first US
submission, athough, in Japan's view, there were other items which are raised for the first time in the "factual background"
section of the first US submission. It was Japan's understanding that those items not specifically mentioned in the "legal
argument” section are not part of the USlegal claimsin the proceeding.
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Panel's request that it specify the measures subject to US claims. Japan later objected to an additional
tenth item - 1983 Guidance on advertising rules - which the United States included in its response to the
Panel's request, but which Japan contends was neither specifically identified in the panel request nor
raised in the consultations. In Japan's view, the items that were not specified in the pand regquest should
be dismissed as not being properly before this panel and vague reference to "measures, such as, but not
limited to," "related measures," and "other related measures, including guidelines’ in the panel request
are inconsistent with Article 6.2 of the DSU, which requires the complaining party to identify the
"gpecific measures at issue” In Japan's view, the US requests for consultations and the establishment of
a panel insufficiently identified the measures in dispute. In particular, the US panel request failed to
meet the specificity requirements of Article 6.2 of the DSU.

1. THE REQUEST FOR CONSULTATIONS AND THE CONSULTATIONS
3.12 Article4.4 of the DSU reads;

"Any request for consultations shall be submitted in writing and shall give the reasons
for the request, including identification of the measures at issue and an indication of the
legal basisfor the complaint”.

3.13  Japan emphasizes that it is particularly important in this case for the United States to have
specificaly identified the "measures® in its panel request, because the request for consultations was
overly broad and vague, and did not "identify" the measures for the purposes of Article 4.4 of the DSU,
which requires the complaining party to include "identification of the matter at issue”. Japan points out
that the consultations themselves in this case also did not identify the specific measures. According to
Japan, proper consultations are fundamental to the operation of the WTO dispute settlement procedures
and the United States has often stressed the importance of matters being raised in the consultation stages
prior to the panel request, e.g., arguments raised by the United States led the panel in Norwegian Salmon
to explain that "for a claim to be properly before the panel, it had to be within the Panel's terms of
reference and it had to have been identified during prior stages of the dispute settlement process'.* In
United States - Measures Affecting Alcoholic and Malt Beverages ("United Sates - Alcoholic
Beverages'), the United States summarized the policy rationale as:

"... consultations provide the parties an opportunity to reach a satisfactory solution to the
dispute before proceeding to a panel. The party complained against might modify its
practice or, dternatively, convince the complaining party of the GATT consistency of
its measure, in either case avoiding the need for a pand. Furthermore, in those
situations where resolution is not possible without recourse to a panel, consultations
provide the defending party notice of the measure(s) complained of and the consequent
opportunity to prepare adequately for the issue. Such basic due process is a
fundamental element of all equitable adjudicatory systems".*®

3.14 The United States submits that consultation requests and panel requests share one common
purposg, i.e., to give notice. The notice given should be increasingly more specific a each stage and the
degree of specificity required should be proportional to what notice is needed to ensure the parties
meaningful participation at each stage. Article 4.4 of the DSU requires that requests for consultations
include "identification of the measures at issue and an indication of the legal basis for the complaint.”
The specificity of the notice given by the complaining party to the responding party must be sufficient
for the responding party to understand the nature of the matter aleged by the complaining party, and to
prepare for the consultations so that they will be meaningful.

%Panel Report on United Sates - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from
Norway ("United Sates - Norwegian Salmon"), adopted on 26 April 1994, ADP/87, 100, para. 338.

%panel Report on United States - Measures Affecting Alcoholic and Malt Beverages (" United Sates - Alcoholic Beverages'),
adopted on 19 June 1992, BISD 395/206, 226, para. 3.2 (summary of US argument).
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3.15 The United States argues that the DSU does not prescribe the specificity with which a matter
must be raised and discussed in consultations. The complaining party's description of the matter should
include a description of how the measures it understands to be related to the matter operate and a
description of how those measures are inconsistent with the relevant WTO agreements. It is not unfair
for the responding party to bear responsibility for knowing about its own interpretations or applications
of its measures, particularly since those rulings and interpretations would be made under its own legal
system in its own language. But the discussions should be specific enough to serve the purpose of the
consultations, i.e., to give the complaining party an opportunity to explain the matter complained of, to
give the responding party the opportunity to explain the basis for maintaining the measures and to
provide the opportunity for the parties to reach a satisfactory adjustment of the matter before proceeding
to apandl.

3.16 The United States explains as a general matter, if a party complains about the operation and
effect of a given law or measure, it should not be required to discover and present in the consultations
every potentially relevant amendment, regulation, directive, notice, administrative action, or judicial
decision interpreting and applying that law or measure. In many countries, including the United States,
the full panoply of regulations, administrative rulings, and judicia decisions regarding a particular law
could fill an entire wall of bookshelves. The approach advocated by Japan would compel a complaining
party to research every last volume on the shelves before requesting consultations to be sure that it could
identify and mention in the consultations each ruling and interpretation that might possibly be relevant in
a pand submission. Such an approach would compel the complaining party to become as
knowledgeable about the measures as the responding party that promulgated and administers the
measures before requesting consultations.  Placing such a difficult and unnecessary burden on
complaining parties would discourage Members from requesting consultations unless they had already
written their first submission to the panel. Such a heavy burden is not reflected in the DSU and would
impair the settlement of disputes.

3.17  Japan responds that the fundamental reason behind Japan's request for the dismissal of certain
US claims is that the measures were not even specifically mentioned in the US pandl request. Japan
further explains that the DSU does not require that every interpretation or application of a measure be
identified, but that it rather requires the complaining party to identify the specific measures at issue. Itis
Japan's view that in this case the United States, e.g., complains against certain specific notifications
under the Premiums Law, such as the issue of representations, but did not disclose those specific
notifications until itsfirst submission.

3.18 The United States maintains that each of the measures which are subject to Japan's procedural
objections was within the scope of the measures identified and described by the United States in the
consultations as reflected in the statement that the United States delivered at the consultations and the US
delegation's notes of the dialogue between the parties. During the consultations, the United States
presented a detailed and coherent picture of the means and results of Japan's liberdization
countermeasures. Japan was apprised in great detail of all the measures at issue, the factual basis for the
dispute, the exact nature of the US assertions and the legal arguments that the United States considered
applicable.

3.19 In Japan’s view, the United States argument that it presented in the consultation "a detailed
coherent picture of the means and results of Japan’s liberalization countermeasures’ does not justify the
US failure to meet the requirement under Article 6.2 of the DSU to identify the "specific measures at
issue." Japan argues that the United States appears to misunderstand the notice requirement of
Article 6.2 which provides that the pand request "shall ... identify the specific measures at issue" and
thusiit requires greater specificity and detail in the request.

320 The United States contends that it has no obligation to "discover and present in the
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consultations every potentially relevant amendment, regulation, directive, notice, administrative action,
or judicia decision interpreting and applying that law or measure.”

321 Japan responds that the United States has misunderstood the Japanese argument. First, the
fundamenta reason behind Japan’s request for the dismissal of certain US claims is that the measures
were not even specifically mentioned in the US panel request. Second, the DSU does not require that
every interpretation or application of a measure be identified; rather, it requires the complaining party to
identify the specific measures at issue. In this case, e.g., the United States complains against certain
specific notifications under the Premiums Law, such as the issue of representations, yet did not disclose
those specific notifications until its first submission.

322  More specificaly, the United States insists that seven of the nine measures referred to by Japan
under its procedural objections form part of the broader group of government actions and policy
processes that the United States categorizes as "distribution countermeasures':

@ Distribution Committee Sixth Interim Report;

2 Japan Development Bank (JDB) financing to Konica;

3 Small and Medium Enterprise Agency (SMEA) financing to photofinishing laboratories

4 Countermeasures by the Photosensitive Materials Committee of the Digtribution
Systemization Promotion Council ;

(5) Directives to strengthen the Department Stores Law;

(6) International Contract Notification under the Antimonopoly Law and JFTC Rule 1,

@) JFTC Notification 17.

Moreover, the United States contends that three of the nine measures referred to by Japan under its
procedura objections are interpretations or applications of the Premiums Law. In addition to the just-
mentioned Notification 17, these are namely:

(8) JFTC Notification 34;
9 JFTC Notification 5.

The United States discusses each of these measuresin turn.

323 (D) Distribution Committee Sxth Interim Report: The United States submits that this report
was one of a series of studies by the Council that formed the basis for distribution policy in Japan,
reflecting an analysis and consensus-building process between government and the private sector. Inthe
consultations, the United States specifically identified and described this process by the Industrial
Structure Council and its series of reports. The United States stated that MITI charged the Distribution
Committee of the Industrial Structure Council with devising measures for consolidating and
strengthening the distribution system in anticipation of market liberalization and that MITI's instructions
on how to consolidate the distribution system were set forth in a series of reports and guidelines to
industry in the late 1960s and early 1970s. The United States mentioned examples of Distribution
Committee reports and therefore, Japan had sufficient notice of the US concern about al of the
Distribution Committee reports. The United States maintains that the Sixth Interim Report is within the
scope of the "series of reports and guidelines to industry in the late 1960s and early 1970s', and "[actions
by the Distribution Committee of the Industrial Structure Council ... for consolidating and strengthening
the distribution system" discussed by the United States in the consultations.

(2)-(3) JDB and SMEA Financing: In respect of the US claims related to the JDB financing
given to Konica to establish common distribution facilities with its wholesalers and the SMEA financing
given to photofinishing laboratories to help aign them with domestic manufacturers, in the US view,
Japan was on full notice from the consultations that the United States was concerned about government
financing to assist the consolidation of distributors under the domination of Japanese manufacturers.
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Specifically, the United States noted that the 1971 Basic Plan set forth objectives and a process for the
Japanese industry to accomplish those objectives under the "systemization” policy. The United States
pointed out that the Basic Plan did not rely on voluntary efforts aone, but looked for financia incentives
to achieve keiretsu-nization [of distribution]. The United States emphasized several provisions of the
Basic Plan to support this point, including the statement in the Basic Plan that "positive support and
guidance from the government will be necessary' to carry out systemization. Based on these
discussions, the United States argues that Japan had reason to expect that the United States would
continue pursuing the specific ways in which Japan gave its "positive support” for wholesalers and
laboratories (which also act as wholesalers) to establish or strengthen their exclusive ties with Japanese
manufacturers.

4 "Countermeasures’ by the Photosensitive Materials Committee: The United States
further contends that actions by the Photosensitive Materials Committee (Committee) of the Distribution
Systemization Promotion Council (Council) aso fit within the confines of the distribution
countermeasures discussed by the United States in the consultations. The United States addressed in
detail the actions of the Committee's parent, the Council, which authored the 1971 Basic Plan. The
United States described how the Basic Plan called for the "support and guidance' of the Japanese
Government to accomplish the systemization goals. The United States specificaly stated that over the
next several years following the Basic Plan, the Japanese Government followed up with further studiesto
see how its plans were being implemented and to add to or refine its guidance for consolidating the
distribution structure.  Such follow-up and further guidance is exactly what the Committee did and it
played an important role in ensuring that Konica received subsidized financing from the Japan
Development Bank to establish ajoint distribution facility with its wholesalers.

(5) Directives under the Department Stores Law: The United States does not include the
MITI directives issued between 1968 and 1971 under the Department Stores Law as measures that
violate Article Il or X or that nullify or impair benefits under Article XXII1:1(b). However, these
directives form part of the factual context in which Japan carried out the restructuring of its distribution
sector for photographic film and paper. The 1969 MITI-commissioned survey of transaction termsin the
photographic film sector specifically described the growth of large stores, along with the competitive
challenge of Kodak, as the two greatest threats to maintaining the oligopoly of Fuji and Konica. In the
consultations, the United States mentioned that Japan saw the need to revise the Department Store Law
and replace it with the more comprehensive Large Stores Law as part of the overal effort to insulate the
distribution system from foreign control following capital liberalization.

(6) International Contract Notification: The United States alleges that the international
contract notification provisions of the Antimonopoly Law have played an important role in protecting
the exclusive digtribution system fostered by Japanese Government policy. The international contract
notification provisions require each contract between foreign manufacturer and a Japanese wholesaer to
be reported to the JFTC. Once transaction terms are standardized, the JFTC more easily can find that
transaction terms departing from the standard are unfair trade practices. In the consultations, the United
States discussed Japan's policy of standardizing transaction terms and the rationale for this policy,
including that standardized transaction terms would help to protect Japanese manufacturers against
foreign competition. The United States referred to the following passage in the 1970 Guidelines: "In
order to prevent foreign corporations with huge investment capacity from disrupting the trade order,
reasonable terms of trade must be clearly stated”. The United States also quoted a passage™ from an

%" In the case of the photographic sector, ... the reduction in tariffs and the capital liberalization, etc., makes the inroads
Kodak is gaining a problem that it [the industry] faces. The Ministry of International Trade and Industry's guidelines for
normalizing transaction conditions is what may be called an 'immunization'’. ... [B]ecause of the fear of confusion of transaction
order due to the development of liberalization, it [the Guiddines] embodies the idea of ‘immunizing' the distribution system as a
whole by rationalizing and clarifying the transaction condition of rebates and discounts ... . The guidelines may be described as
an attempt to equalize the conditions of competition. For instance, standard rebates were adopted so that the use of non-standard
rebates by foreign capital may be checked by the application of the Antimonopoly Law." Draft Standard Contract for Film with
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industry journal which explained the purpose of the guidelines that standardizing transaction terms
would facilitate application of the Antimonopoly Law to non-standard practices. The United States also
guoted from areport by the Foreign Investment Council, the companion government-industry committee
to the Industrial Structure Council. This report®™ emphasized that the Antimonopoly Law could be used
to help check the competitive advance of foreign suppliers. The United States underscores that Japan
had clear notice of the US concern with standardized transaction terms as a means of blunting the
competitive abilities of foreign firms, and its use of the Antimonopoly Law to support these policies.
The United States maintains that Japan cannot be surprised that the first US submission described more
precisely the mechanisms under the Antimonopoly Law that helped to force standardized terms upon
foreign manufacturers.

(7 JFTC Notification 17: The United States asserts that JFTC Notification 17 was a tool
employed by Japan to blunt the ability of foreign firms to make competitive offers to Japanese
distributors. It essentialy ruled out al manner of premiums from manufacturers to wholesalers, except
those of token value that could be considered reasonable in light of norma business practice.
Notification 17 reinforced the standardized transaction terms and the systemization policies which the
United States discussed at length with Japan in the consultations and Japan thus cannot claim surprise
that the first submission of the United States discusses Notification 17. In addition to being within the
scope of the consultations on "distribution countermeasures’, the United States submits that Notification
17 isaso an interpretation or application of the Premiums Law which it considers as forming part of the
"promotion countermeasures’.

(8)-(9) JFTC Naotifications 5 and 34: The United States maintains with respect to two other
such interpretations or applications of the Premiums Law that it discussed the Premiums Law at length
with Japan in the consultations. It stressed in particular the intent and effect of the Premiums Law in
blunting the ability of foreign manufacturers to apply their competitive strengths in Japan. The United
States quoted a passage from a report of the Foreign Investment Council®® and emphasized that the
limitations on competition under the Premiums Law worked to the disadvantage of companies who are
not the dominant suppliers. In the US view, Natifications 5, 17 and 34 are cornerstone applications of
the Premiums Law that impose substantial limits on the ability of foreign film manufacturers to offer
meaningful premiums in connection with products sold in Japan. The substantial discussion of the
Premiums Law during the consultations gave Japan more than adequate notice that its particular
interpretations and applications of the law restricting competition were within the scope of this dispute.

3.24 Japan reiterates that the request for consultations in this case was overly broad and vague, and
did not "identify" the measures for the purposes of Article 4.4 of the DSU, which requires the
complaining party to include an "identification of the matter at issue’. According to Japan, the
consultations themselves in this case aso did not identify these specific measures and the United States
admitted as much during the first meeting with the pane. While the United States purports to
demonstrate how "measures’ were discussed in the preceding paragraph, in fact the discussion shows
just the opposite. In Japan's view, the United States is forced to make rather strained arguments for each
measure.

2. THE REQUEST FOR THE ESTABLISHMENT OF THE PANEL

(..continued)
Criteriafor Standardization on Transaction Terms, Zenren Tsuho, August 1971, US Ex. 71-11.

% For the application of the Antimonopoly Law, while it may not be possible to specifically select foreign capital enterprises
for differential treatment, foreign capital enterprises nevertheless have the strong capital and technical background of the parent
company and are usually in an economically strong position. Consequently, it is believed that they often will become the object
of the regulation of the Antimonopoly Law." US Ex. 67-5, pp. 76-78.

%\When forei gn capital is brought into Japan, it is possible for a parent company to use vast amounts of capital to engage in
dumping, offer premiums, and conduct large-scale advertising and public relations. Therefore ... it is necessary to fully study
whether these actions qualify as unfair business practices as defined in Article 2 of the Antimonopoly Law and can be regulated
pursuant to Article 19 of the Antimonopoly Law or under the Premiums Law.
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325 Article6.2 of the DSU provides:

"The request for the establishment of a panel shall be made in writing. It shall indicate
whether consultations were held, identify the specific measures at issue and provide a
brief summary of the legal basis of the complaint sufficient to present the problem
clearly”.

3.26  Japan submits that Article 6.2 of the DSU requires the complaining party to identify al alleged
measures at issue in its request for the establishment of a panel, as well as the legal basis for its claims
relating to those measures. Given that Article 4.4 of the DSU provides that a request for consultations
includes "identification of the measure at issue”, whereas Article 6.2 of the DSU requires that the panel
request "identify the specific measures at issue", Japan argues that in the panel request greater specificity
and detail is required than in the request for consultations. This requirement serves the important
purposes of both providing notice to the parties complained against and third parties, and defining
precisely what the panel should consider. Without a specific indication of the measures being
challenged, the parties complained against cannot defend themselves adequately and third parties cannot
judge whether they need to participate in the panel proceedings.

3.27 The United States explains that Article 6.2 of the DSU requires the complaining party to
"identify the specific measures at issue and provide a brief summary of the legal basis of the complaint
sufficient to present the problem clearly”. The panel request then becomes the primary document
defining the panel's terms of reference which "fulfil an important due process objective, i.e,, giving the
parties and third parties sufficient information concerning the claims at issue in the dispute in order to
allow them an opportunity to respond to the complainant's case".”” While the DSU requires greater
specificity in the panel request than in the request for consultations, the United States argues that the
panel request need not restate the consultations nor summarize the complaining party's first submission.
328 Japan further submits that Article 6.2 of the DSU reflects past pand practice, which
consistently has interpreted the terms of reference narrowly. In Canada - Administration of the Foreign
Investment Review Act, the panel declined to consider any measures related to "manufacture” of goods
because of its terms of reference "which only refer to the purchase of goods in Canada and/or the export
of goods from Canada."*® The panel in Norwegian Salmon summarized the policy rationale for panels to
confine themselves to the examination of matters identified in their terms of reference:

"[Tlerms of reference served two purposes:  definition of the scope of a panel
proceeding, and provision of notice to the defending Party and other Parties that could
be affected by the panel decision and the outcome of the dispute. The notice function of
terms of reference was particularly important in providing the basis for each Party to
determine how its interests might be effected and whether it would wish to exercise its
right to participate in a dispute as an interested third party. The panel observed that
terms of reference often were standard terms of reference . . . in which the definition of
the matter had been supplied by a written statement prepared entirely by the
complaining party. In the light of these considerations, the Panel concluded that a
matter, including each claim composing that matter, could not be examined by a panel
under the Agreement unless that same matter was within the scope of, and had been
identified in, the written statement or statements referred to or contained in its terms of
reference ..."®.

" Appellate Body Report on Brazl - Measures Affecting Desiccated Coconut (*Brazl - Desiccated Coconut"), adopted on 20
March 1997, WT/DS22/AB/R, p. 22.

*®panel Report on Canada - Administration of the Foreign Investment Review Act (“Canada - FIRA"), adopted on 7 February
1984, BISD 305/140, 158, para. 5.3.

PUnited Sates - Norwegian Salmon, ADP/87, 99, para. 336. Although this panel involved a dispute under the Antidumping
Code, in Japan's view, the policy rationale is equally compelling in the present case.
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3.29  According to the United States, only two panel reports have considered the question of whether
a "measure” should be considered within the panel's terms of reference.'® A number of prior panel
reports have considered the related, but different, question of whether "matters’ or "claims' are within
the panel's terms of reference.’®* In the United States view, these prior decisions demonstrate that panels
have excluded only those measures, claims, and matters that fall outside the parameters of the dispute as
it was understood by the parties at the time the panel's terms of reference were established.

3.30 Japan submits that the outer limits of a panel's jurisdiction are defined by its terms of reference
which in this case refer to the matter specified in the panel request. Panels should thus focus on the exact
wording of the terms of reference to define precisely their mandate. Claims with respect to items raised
by the United States in its first submission that had not been mentioned in its panel request should be
dismissed at the outset as outside the scope of the Panel's terms of reference.

331 The United States contends that its request for the establishment of this Panel does not differ
greatly from other WTO panel requests in the degree of detail provided. The panel request in the case
concerning the European Communities - Regime for the Importation, Sale and Distribution of Bananas
("EC - Bananas') of April 1996 just described that the regime was established by an EC regulation, and
subsequent legidation, regulations and administrative measures and that the regime and related measures
appear to be inconsistent with the provisions of the WTO Agreements. The United States takes the
position that in view of the nature of Japan's distribution measures in the consumer photographic film
and paper market, it was necessary for the United States to describe those measuresin similar terms.

3.32 Japan explains its position with regard to the differences between the issues for this case and
those for the EC - Bananas case. Contrary to the US claims, in Japan’'s view, the panel request in this
case differs greatly from the panel request for the EC - Bananas case. The pand request for the EC -
Bananas case did apparently identify the basic EC regulation at issue which established the banana
"regime" and referred to "the subsequent EC legidation, regulations and administrative measures that
further define and implement the basic regulation.” By contrat, in the present case, the cores of the
measures in question themselves are presented with such unclear expressions as "liberdization
countermeasures,” a phrase created by the United States, and many of the aleged measures are not the
kind of measures which "further define and implement the basic regulation,” but are presented with
vague and undefined expressions like "but not limited to" and "other related measures including
guidelines.”

3.33  Japan further argues that although the pand on the EC - Bananas case states that "the DSU must
be interpreted so as to promote the prompt settlement of disputes, without adopting a reading of DSU
provisions that would prolong disputes unnecessarily,” undue emphasis on the promptness of the
settlement without taking due account of the defending party’s burden may invite abuse of the dispute
settlement system and could cause serious damage to the proper operation of the system. Japan submits
that the DSU must be interpreted so asto serve the purpose of the fair settlement of disputes.

1% Japan - Alcoholic Beverages the panel ruled againgt the proposed inclusion of a new measure, the Taxation Specia
Mesasures Law, that was unrelated to the measure that had been discussed in consultations and named in the panel request, the
Japan Liquor Tax Law. Pand Report on Japan - Taxes on Alcoholic Beverages, adopted on 1 November 1996, WT/DS8/R,
para. 6.5. In United States - Alcoholic Beverages, the panel adopted an agreement of the parties as to the scope of the measures
to be considered, but rejected Canada's request to include in the terms of reference "any new measure which may come into
effect during the Panel's deliberations.” BISD 395206, 227, para. 3.5.

10500, e., Panel Report on United Sates - Denial of Most-Favoured-Nation Treatment as to Non-Rubber Footwear From
Brazl, adopted on 19 June 1992, BISD 395128, 148, para 6.2 (rejecting two new "issues' under Article X and XXI11:1(b));
Panel Report on United Sates - Restrictions on Imports of Sugar, adopted on 7 November 1990, BISD 375/228, 237, para. 3.19
(rejecting attempt to include new Article XIIl "matter"); and United States - Norwegian Salmon, ADP/87, 99, para 336
(rgjecting attempt to include anew Article 11 "claim" where existing claims related to the Antidumping Agreement). Cf. Panel
Report on United Sates - Section 377 of the Tariff Act of 1930, adopted on BISD 365/345, 383, para. 5.5 (accepting two new
EEC arguments relating to "legal procedures’).
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3.34 The United States urges the Panel to include the measures subject to Japan's procedural
objections within its terms of reference

(1) because Japan was on adequate notice of the measuresimplicated in the US request;

2 because Japan has not complained that any of the measures are not "related" to
measures that were discussed at the consultation and named in the panel request; and

3 because of the nature of the measures themselves.

@ Adequate notice

3.35 From the standpoint of the object and purpose of Article 6.2, the United States argues that its
panel request was more than sufficient in view of the Appellate Body's finding in itsreport in the Brazl -
Desiccated Coconut dispute that "terms of reference fulfil an important due process objective - they give
the parties and third parties sufficient information concerning the claims at issue in the dispute in order to
allow them an opportunity to respond to the complainant's case".*%*

3.36 In the current dispute, the United States claims that Japan was not denied "an opportunity to
respond to the [US] case". Asits first submission demonstrates, Japan did not lack an understanding of
the problem the United States was complaining about. Japan had six weeks to respond to the first US
submission which is double the maximum amount of time in the DSU's proposed timetable for panel
work. If there were any prejudice caused to Japan by the inclusion in first US submission of the nine
measures which are subject to Japan's procedural objections, the United States argues that prejudice has
been cured by the extraordinarily long period of time that Japan had to prepare itsfirst submission.

3.37  Japan responds that even if it had more time to prepare its first submission that would not
excuse the violation of Article 6.2 of the DSU. Moreover, disclosure after the panel request does nothing
to remedy the harm suffered by third parties who might have made different decisions about whether or
not to participate based on the specific items raised in the panel request. Japan further submits the
following four points. First, a written submission does not substitute for the notice function required by
Article 6.2 of the DSU. For another, the lack of specificity in the panel request requires extensive work
on the defending party for the preparation of its defense, which could be avoided if the panel request
were sufficiently specific. Making the defending party engage in what may eventualy turn out to be
unnecessary work, and in view of the limited amount of resources and time available, constraining their
ability to defend adequately is prejudicia and unfair. Thirdly, the first US submission included such
mesasures as international contract notification, SMEA financing, and JDB loan, the inclusion of which
Japan was not able to foresee even after extensive preparation. Finally, the USfirst submission itself still
did not clarify which measures are complained against. Even the list of the "measures’ submitted by the
United States in response to a question by the Panel at the first substantive meeting included vague
expressions, such as "related regulations and administrative measures, including related local measures.”

338 The United States contends that all the measures in question are elements of Japan's
liberalization countermeasures plan; six are "distribution measures, such as, but not limited to" the
measures identified in the body and Attachment A of the US pand request; and three are notifications
made by the JFTC pursuant to the Premiums Law or the Antimonopoly Law identified in the body of the
US panel request. According to the United States, its pand request stated explicitly and clearly the
problem that the United States was asking the pand to address and gave Japan and third parties sufficient
information concerning the claims at issue in the dispute for them to respond fully to the United States.

102y a7l - Desiccated Coconut, WT/DS22/ABIR, p. 22. See also United Sates - Norwegian Salmon, ADP/87, 99, para. 336.
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(b) Related measures

3.39  According to the United States, in the current dispute, the measures that Japan would have the
Panel exclude from consideration are an integra part of the corpus of the distribution and premiums
countermeasures, they were discussed in detail during the consultations and thus do not fall outside the
parameters of the dispute as the parties understood it.

340 Japan requests the Panel to exclude the vague and overly inclusive expressions used by the
United States in the pand request as inconsistent with Article 6.2 of the DSU. Only "measures’
specifically mentioned in the panel request should be deemed to be brought properly before the Panel.
At the DSB meeting of 16 October 1996, when the Pand was established, Japan expressed its serious
concerns about the procedural problems of the US request for the establishment of the panel in light of
the DSU, and reserved its rights to request the Panel to make aruling on the matter.'®®

341 Inparticular, in Japan's view, "liberalization countermeasures’, to which the United States refers
in its panel request, are not a set of concrete measures, but rather a generic term, and are too genera and
ambiguous to be regarded as "specific measures' in the sense of Article 6.2. Attachment A, in which the
United States listed what it believes to be "distribution measures’, contains a measure which Japan is
unable to identify, namely the "Administrative Guidance to Promote Rationalization of Distribution
System, 1966".

342  The United States submits that it used the term "distribution measures' in its panel request to
refer to the series of measures used to implement Japan's policy of restructuring the distribution system
for photographic materials into exclusionary distribution channels. The United States included
Attachment A in its pand request to indicate the types of measures that were included in the term
"distribution measures’, even though, in the US view, Japan would have fully understood the meaning of
that term based on the consultations between the parties.

343  Japan claims that there are other references in the pand request which imply that the United
States has not yet identified specific measures at issue, e.g., expressions such as, "but not limited to”,
"other related measures, including guidelines®, which appear in Attachment A, as well as "related
measures’ which isfound at the end of the first paragraph of the panel request.

3.44 The United States responds that the phrases "measures, such as, but not limited to" in line 4 of the
first paragraph and "other related measures, including guidelines’ at the end of Attachment A indicate
that Attachment A is an illustrative, not exhaustive, list of the distribution measures that Japan used to
close the primary Japanese distribution channels to imported film and paper. The phrase "and related
measures' at the end of the first paragraph refers to amendments, regulations, administrative guidance,
notifications, and surveys, that Japan implemented with respect to

@ the Large Stores Law;

(b) Special Measures for the Adjustment of Retail Business;

(© the Premiums Law;

(d) measures regarding dispatched employees pursuant to the Antimonopoly Law;
(e the Law Concerning Enterprise Reform for Specified Industries;

()] the Ministry of Internationa Trade and Industry Establishment Law.

3.45  Japan points out that the United States continues to use vague expressions in its response to the
Panel question for clarification of its claims. The response included expressions such as "including
related actions to implement recommendations in the Guidelines’; "including actions to implement
recommendations’; and "related regulations and administrative measures, including related local

OH\T/DSB/M/24.



WT/DSA4/R
Page 39

measures'. Since these expressions hardly indicate "specific measures', Japan criticizes that the United
States continues not to clarify the scope of its claims and emphasizes that a complaining party should not
be allowed continually to raise additiona itemsin a panel proceeding.

346  Given that, according to the United States, Japan does not dispute that the measures with
respect to which it raises procedura objections are "related to" the measures that the United States
specifically named in its panel request, the Panel should consider these related measures to be within its
terms of reference.

3.47  Japan contests that the nine items identified against which it has raised procedural objections as
well as rules on loss leader advertising, are not "related” to those that are properly before the Panel.
With respect to the US argument that Japan had not early enough objected to the "relatedness’, Japan
responds that, since the United States first made this argument in the first substantive meeting of the
Panel, Japan could not respond until that time. Japan further argues that the United States should bear
the burden of establishing the "relatedness’ of these measures not specifically mentioned in the panel
request. Japan should not bear the burden of proving the converse. While the United States has made
genera claims about these items, Japan takes the position that the United States has not identified the
measures properly before the Panel to which these measures are "related”.

348  Specidly, Japan contends that severa of these measures which are subject to its procedural
objections bear no meaningful relationship to the US claims regarding Japanese policies on distribution,
large stores, or sales promotions. In particular, Japan submits that:

(2-3) SMEA and JDB Financing: Japan recalls that the US defense is that the mere phrase
"positive support” in the 1971 Basic Plan should have been sufficient to place Japan on notice about the
SMEA and JDB financing programs. With respect to the US allegation that during the consultations it
pointed out that the 1971 Basic Plan looked to "financial incentives®, Japan notes that according to its
record and recollection, this point was never raised in the consultations. Japan declares that the United
States is looking for isolated phrases in documents to excuse its failure to specify what measures were to
be at issue in this dispute. 1n Japan's view, the phrase "positive support” is too vague to constitute any
meaningful notice to Japan or to establish any relationship between the measures identified in the panel
request and the measures ultimately attacked by the United States.

(4-5) "Measures' by the Photosensitive Committee and Directives under the Department
SoresLaw: Japan notes that the United States itself dropped these items from those it requests the Panel
to consider.

(6) International Contract Notification: Japan notes that in the US panel request the only
item mentioned with respect to the Antimonopoly Law was "measures regarding dispatched employees’,
an issue unrelated to the international contract notification requirement under the Law.

349  Japan concludes that the Panel should exclude vague and overly inclusive expressions from the
scope of the terms of reference and only those "measures' specifically mentioned in the panel request for
the establishment of the Panel should be deemed properly before the panel. Otherwise the scope of the
panel request and thus the terms of reference themselves would be rendered meaningless. If the United
States needed more time to trandate or evaluate Japanese language materias, it could simply have
waited to make its panel request. When the complaining party reaches the stage of a panel proceeding, it
must be ready to identify specific measures as the basis of its claim. Japan insists that US efforts to
include vague "catch-al" phrases are contrary to the basic principles of the WTO dispute settlement
process.

(© Natur e of the measures



WT/DSA4/R
Page 40

350 The United States further submits that Japan was aware that the United States is complaining
about a collection of measures, not a single measure, that resulted in the creation of an exclusionary
distribution system for consumer photographic materials. Had Japan implemented its distribution
policies through transparent laws and regulations, the United States would not have needed to go to such
great lengths to describe the distribution measures in its panel request. Therefore, United States asserts
that the means selected by it to describe these measures are necessitated by the nature of the measures
themselves. It had taken the United States years to fully understand Japan's labyrinth of liberalization
countermeasures and it continues to learn every day, including the names and applications of other
related measures that congtitute individual bricks in Japan's protectionist wall. Inthe US view, Japan has
used an extraordinary array of measures which have been difficult to identify and fitting the pieces of
this puzzle together has been an extremely difficult task. To dismiss the measures in question as being
beyond the Pane's terms of reference would reward Japan for its nontransparent approach to
protectionism and would give responding parties an incentive for withholding information in
consultations, and would prevent the United States from obtaining complete relief from a problem that is
well understood by Japan. The United States submits that such a dismissal would not be within the letter
or the spirit of the DSU.

351 Japan rebuts that the US allegations concerning the nature of the measures are undermined by
the breadth and detail of the US submission given that in the thousands of pages in the appendix to its
submission, the United States has provided trandated copies of the reports and other items it considers
relevant to Japan's various policies. The policies have al been published and are publicly available, and
thus these supposedly opagque policies are actually easily accessible to the public. Japan points out that
the United States had no problem identifying everything with perfect specificity just several weeks after
drafting its panel request. The fact that the United States did not review these materiads earlier in no way
means the United States could not have done so. Japan asserts that the US complaint essentially seems
to be "we should not have to wait to request a pand until we know what we are complaining about".
Japan emphasizes that Article 6.2 of the DSU requires the United States to wait until it can precisely
identify the specific measuresinvolved in adispute.

[Parties argumentsin Sections|V through VIII deleted from thisversion]
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IX. INTERIM REVIEW

9.1 On 19 December 1997, the United States and Japan requested the Panel to review, in accordance
with Article 15.2 of the DSU, precise aspects of the interim report that had been issued to the partieson 5
December 1997. Neither the United States nor Japan requested that a further meeting of the Panel with
the parties be held. In aletter dated 12 January 1998, the United States submitted a response to certain
of Japan's comments on the interim report. In aletter dated 21 January 1998, Japan responded to some
of the US comments on its comments.

9.2 Following comments by Japan on the descriptive part, we modified paras. 2.5, 2.9, 2.14, 2.226,
5.412, 6.309, 6.334, 6.441 and 6.466.

9.3 The United States expresses its strong disagreement with the Panel's lega findings and
conclusions. The United States reiterates that the Japanese Government undermined the benefits the
United States legitimately expected would flow from a series of tariff concessions it bargained for in
good faith over a period of more than 30 years. Japan is further charged with having frustrated the intent
of the GATT negotiation process by enacting a series of measures that alegedly have created an
interlocking web of protection that has been difficult to detect and understand even after three years of
intensive investigation and research. In light of the comprehensive nature of its objections, the United
States deems it impossible to comment on a paragraph-by-paragraph basis and rather elaborates on some
of the mgjor deficienciesthat, in its view, pervade the interim report.

94 First, the United States criticizes that the Panel failed to acknowledge the combined operation
and effects of the liberalization countermeasures which, in the US view, directly affected the findings on
Article XXI11:1(b) and Article 1ll. The United States alleges that as a result of the combination of
measures, rather than of any single measure, Japan created a market structure and maintained it until
today that keeps foreign photographic materials out of the Japanese market. In our view, thiscriticismis
unfounded, as we considered the evidence and arguments of the parties on combined effects of the
measuresin paras. 10.350-10.367 of the findings.

95 Second, the United States argues that the interim report construes the "detailed justification"
requirement as imposing a heightened evidentiary standard in non-violation cases, while for the United
States it is rather a pleading requirement, i.e., a screen to dismiss inadequately articulated non-violation
claims from a panel's consideration. The United States emphasizes that the fact that Article XX111:1(b)
provides for an exceptional remedy does not justify requiring a quantum of proof that is higher than the
one applied under other GATT articles. Werecall that in para. 10.84 we stated that "at this stage of the
proceeding, the issue is whether such a measure has caused nullification or impairment, i.e., whether it
has made more than a de minimis contribution to nullification or impairment." In our view, we did not
apply the "detailed justification” requirement as a heightened evidentiary standard. In response to the
US comments we modified, inter alia, the language of paras. 10.50, 10.60, 10.61, 10.80, 10.111, 10.126,
10.140, 10.153, 10.166, 10.184, 10.198, 10.219, 10.232, 10.258, 10.271, 10.286, 10.303, 10.308, 10.309,
10.317, 10.319, 10.331, 10.338, 10.346, 10.357 and 10.363 in order to make this clearer.

9.6 Third, in the US view, many of the Pand's factua findings ignore evidence that the United
States deems substantial. In particular, the United States denies that Japan's interference in the
distribution system was for the purpose of modernization. The United States claims to have provided the
Panel with a substantial quantity of evidence concerning protectionist intent, the effects of the unique
circumstances of the government-industry concerted adjustment system, and the peculiarities of the
Japanese digtribution system in the film sector. We reject the US characterization of our findings on this
issue as ignoring substantia evidence.

9.7 Fourth, the United States submits that, while it was aware of the Large Stores Law, Premiums
Law and Antimonopoly Law at the time of the Tokyo and Uruguay Rounds, it could not and did not
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know the extent to which Japan's closed distribution system for photographic materials was the result of
the combined effect of the distribution measures, or that the distribution countermeasures, the Large
Stores Law, and the promotion countermeasures worked together to impede market access, and to
prevent price and other types of competition in the market. The United States emphasizes that notice of
the existence of these laws and their essential provisions was not tantamount to notice of the actual
operation of the measures. While we explicitly accepted that a Member might not appreciate the effect
of the application of a measure at the time of its publication, in our view, the United States in general
failed to demonstrate that it should not be charged with such knowledge in this case.

9.8 Fifth, the United States argues that the Panel's ruling that a complaining party is charged with
knowledge of the responding government's measures as of the date of their publication suggests arule of
caveat emptor which would operate as a deterrent to concluding tariff negotiations in the future. In the
US view, this would imply for countries negotiators the need to undertake a sector-by-sector
investigation of great magnitude before accepting any concession, lest they be charged with
"anticipation” of non-transparent administrative measures that could potentially impair the benefits of
that concession. The United States believes that no country is capable of such a massive effort in the
course of comprehensive multilateral negotiations because countries would face serious difficulties
detecting the many measures that may nullify or impair tariff concessions for the hundreds of products
under consideration. We reject the US characterization of the test we developed in this area. It is
accurate that we operated on the presumption that in general a Member's knowledge of a measure shall
be assumed as of the date of its publication. Additionally, however, we also explicitly accepted that this
presumption could be overcome if a Member demonstrates that for specific reasons it could not have
reasonably anticipated a measure. In contrast, the latitude to show otherwise in the approach suggested
by the United States could, in our view, lead to conclusions that might undermine the security and
predictability of the multilateral trading system.

9.9 Finaly, the United States agrees with the Panel that a measure need not provide for benefits or
impose legally binding obligations or the substantive equivalent for purposes of non-violation
complaints, and that the "incentivegdisincentives test" developed by the panel on Japan -
Semiconductors is not the exclusive test or outer limit of what may constitute a measure under Article
XXI1:1(b). The United States further requests the Panel to make clear that the binding nature of a
measure is arelevant - abeit not dispositive - factor in an analysis of whether something is a measure.
We agree with the United States that the test is not exclusive and where appropriate we have clarified our
position in the general part of the findings and in our examination of specific "measures' at issue.

9.10 Japan emphasizes that its comments were in general designed to further improve the factua
findings and the legal reasoning in support of the conclusions reached by the Panel in itsinterim report.

9.11 Most of Japan's specific comments concern the Pandl's discussion of which items complained
against are to be considered to be measures within the meaning of Article XXIlI:1(b). In particular,
Japan requests the Panel to explain what tests other than the "incentive/disincentive test" suggested by
the panel on Japan - Semiconductors are relevant in this respect. In Japan's view, there is no substantial
difference between the tests developed by the pand on Japan - Semiconductors and the panel on Japan -
Agricultural Products because the former is the mere elaboration of the latter. Japan further proposes
clarification that the Pand's test(s) focus on the alleged measures themselves and how these measures
operate, not on the alleged consequences of the measures, i.e., actions taken by private parties or trade
flows. Specificaly, in Japan's view, the Japan - Semiconductors case did not deal with private actions
that were deemed to be governmental, but with measures which were actually taken by the Japanese
Government. We adjusted paras. 10.49 and 10.50 to make our reading of the panel reports on Japan -
Semiconductors and Japan - Agricultural Products on the issue of what congtitutes a governmental
measure clearer.

9.12  Japan deems it ingppropriate to characterize the government-business relationship in Japan as
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one of a high degree of cooperation and collaboration. In particular, it objects to the Panel using such a
"smplification” in the context of a generally applicable test to determine what constitutes a measure.
Rather, Japan proposes that the Panel discuss such specific circumstances only when the general test is
applied to individua cases. We modified the reasoning in para. 10.49 without changing our basic
approach of discussing the government-business relationship in both the general part of the findings as
well asin the context of our examination of the specific "measures’ in dispute.

9.13  Furthermore, Japan proposes clarification that it is "continuing administrative guidance” issued
to perpetuate the underlying policies which is actionable as a measure, not a revoked government action
per se which ceasesto exist and thus cannot bein effect. We clarified para. 10.59 accordingly.

9.14  In principle, Japan favours the Panel's approach of making affirmative assumptions with respect
to some elements and then proceeding to consider other elementsin order to complete the examination of
all the other elements that arise in the context of a non-violation claim. However, in Japan's view, this
approach does not require the Pandl to make any findings on those elements which involve insufficient
or conflicting evidence. In such cases, Japan argues, the doubt should go against the party that bears the
burden of proof. Consequently, the Panel is called on to limit itself to stating its assumption without
making a finding on whether an item constitutes a measure within the ambit of Article XXI11:1(b). In
response, we modified para. 10.60 to read "we will take an expansive view of what constitutes a measure
...". However, where we considered the evidence to be sufficient, we have made findings as to which of
the specific measures in dispute constitute measures within the meaning of Article XXI11:1(b), rather
than limiting ourselves to stating assumptions as suggested by Japan.

9.15 Moreover, Japan requests the Panel to modify its finding that reasonable expectations may in
principle continue to exist in respect of tariff concessions in successive rounds of Article XXVIllbis
negotiations. Japan reiterates its position that only benefits accruing from the Uruguay Round tariff
concessions are relevant in this case because the latest tariff negotiation should be deemed to have
created a new expectation concerning the balance of tariff concessions, and to have replaced any
reasonable expectation that arose under a prior tariff negotiation. In Japan's view, the pand on EEC -
Oilseeds focused on the issue of whether or not a new balance of concessions (i.e. a global reassessment
of the value of al the EEC's concessions) was created, and not on the issue of the procedures and
formalities under which the tariff negotiation was carried out. We added language to para. 10.68,
reflecting the EEC - Oilseeds panel's finding that "the balance of concessions negotiated in 1962 ... was
not altered” in that case. However, this argument is not determinative for our finding in para. 10.70.
Thus, we continue to consider that reasonable expectations may co-exist in respect of tariff concessions
in successive rounds of Article XXV111bis negotiations.

9.16  Further Japanese comments refer to the issue of the causation of nullification or impairment of
benefits accruing from tariff concessions by a measure within the meaning of Article XX111:1(b). Japan
points out that it does not advocate and has not advocated a "but for" standard of causation. Rather, in
Japan's view, a clear linkage between the measure at issue and the alleged nullification or impairment
must be proven with a "detailed judtification" in order to establish the necessary causal connection. In
response to Japan's comment, we adjusted para. 10.84. Finally, Japan advocates a higher standard of
causation than the Pandl's standard of a "more than a de minimis contribution™ which, in Japan's view,
understates the requisite degree of causal connection under Article XXI11:1(b). We disagree with Japan's
position and, accordingly, have not altered the text on this point.

9.17  Asregards the distribution measures at issue, Japan urges the Panel to make clear that both the
characterization of the 1967 Cabinet Decision, the Sixth and Seventh Interim Reports and the
1969 Survey as measures within the meaning of Article XXI11:1(b), and its statement that the alleged
measures are still in effect, are assumptions, not findings. We carefully reviewed our reasoning and have
made appropriate modifications to make clearer where we made findings and where we proceeded on
assumptions.
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9.18  Japan emphasizes that the 1967 Cabinet Decision was published in Kampo (i.e. the Japanese
Government's Official Gazette) on 21 June 1967, prior to the conclusion of the Kennedy Round on 30
June 1967. Accordingly, in Japan's view, the United States should have reasonably anticipated the 1967
Cabinet Decision prior to the Kennedy Round. The United States responds that it did not have the
opportunity or foresight to re-open the negotiations on individual products nine days prior to the
conclusion of the Kennedy Round on the basis of the publication of this measure in Japanese.
Accordingly, the United States requests the Panel to maintain its finding that the United States could not
have reasonably anticipated the 1967 Cabinet Decision because of the proximity in time of that
measure's publication to the conclusion of the round of multilateral tariff negotiations. In view of the
parties comments and in applying the test developed in paras. 10.79-10.81, we modified paras. 10.103,
10.106, 10.247 and 10.251.

9.19  Japan disagrees with the Panel's findings concerning the governmental attributability of the 1970
Guiddines and the 1971 Basic Plan. In the aternative, Japan contends that non-binding suggestions
could have asimilar effect at best - but not the same effect - as legally binding measures. We maintain
our findings that the two above-mentioned items are to be considered measures within the meaning of
Article XXI11:1(b). However, we accepted Japan's aternative proposal and clarified that non-binding
suggestions could have a similar effect to legally binding measures. Consequently, we modified paras.
10.49, 10.161 and 10.180.

9.20  Further, Japan makes detailed proposals on how to make the Panel's reasoning with regard to the
alleged "continuing effect” of certain "measures’ (i.e., the 1967 Cabinet Decision, the Sixth and Seventh
Interim Reports, the 1969 Survey, the 1970 Guidelines, the 1971 Basic Plan and the 1975 Manua) more
uniform. We largely accepted these suggestions and harmonized the language of paras. 10.123, 10.137,
10.150, 10.163, 10.181 and 10.195.

921  Astotheimpact of the Large Stores Law on the competitive relationship between domestic and
imported products, it is Japan's position that benefits of tariff concessions accruing under Articlell
consist of the legitimate expectation that market access opportunities, or improved competitive
conditions, for imports created by the tariff concessions will not be frustrated as a result of any
government measure. In Japan's view, however, the benefits under Article Il do not include expectations
concerning market evolution, because changes in the marketplace situation can result from various
factors such as market forces and private practices, regardiess of the existence of aleged governmental
measures. We modified para. 10.232 in order to clarify our reasoning on this point.

9.22  With respect to the establishment of the Fair Trade Promotion Council in 1982, Japan continues
to deny that the Promotion Council congtitutes a fair trade council established under a fair competition
code with the approval of the JFTC pursuant to Article 10 of the Premiums Law. According to Japan,
the Fair Trade Promotion Council was established by private businesses having no connection with
Japanese governmental entities. We emphasize that our finding was not based on whether the creation of
the Promotion Council was approved by the JFTC, but on our assessment that in certain cases the
relationship between the Promotion Council and the JFTC was sufficiently close for a finding that
actions of the Promotion Council are to be deemed attributable to the Japanese Government.

9.23 In regard of the 1982 Sdf-Regulating Measures on Fairness in Trade and the 1984 Sdlf-
Regulating Standards, Japan reiterates its argument that these "measures’ have not been approved by the
JFTC as fair competition codes. In Japan's view, especialy the "measures’ relating to dispatched
employees lie outside the scope of regulations on premiums and misleading representations.  Japan
further argues that the interaction between the JFTC and the industry during the formation of the 1982
Sdf-Regulating Measures was hot intensive.  Consequently, Japan contends that these "measures’ are
too tangentially connected to the JFTC to attribute them to the Japanese Government within the meaning
of ArticleXXIIl:1(b). Moreover, even assuming that a sufficient connection to the Japanese
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Government is proven, Japan points out that the 1982 Self-Regulating Measures are not viewed by
private parties as legally binding. To the extent that private parties are not free to demand the dispatch of
employees from suppliers, Japan submits that this is a direct result of the application of the
Antimonopoly Law itself, and not because the 1982 Self-Regulating Measures could be assimilated to a
government measure. In respect of the 1984 Self-Regulating Standards, the JFTC merely responded to
the Fair Trade Promotion Council's inquiry as to the lawfulness of these Standards under the
Antimonopoly and Premiums Laws. Thus, in Japan's view, the 1984 Self-Regulating Standards are not
attributable to the Japanese Government because the JFTC's relation to these Standards is too remote.
We carefully reviewed our findings on thisissue in light of the arguments raised, but were not persuaded
of aneed to modify them in line with Japan's position.

924  Japan generadly objects to the Panel's conclusion that fair competition codes and individua
activities of fair trade councils constitute governmental measures within the ambit of Article XXI111:1(b).
In particular, Japan points out that the approva of afair competition code by the JFTC does not imply
any delegation of quasi-governmental authority to a private body such as afair trade council. Moreover,
according to Japan, JFTC approva does not grant immunity from the substantive provisions of the
Antimonopoly Law, and, if individual actions fall outside the code, they are fully actionable under that
Law. Japan aso reiterates its argument that a fair trade council does not have any authority over non-
members who are not obligated to join the council. In Japan's view, a government should not be held
responsible for any action of private associations merely because it gives approval in certain aspects.
Having reviewed our analysis of thisissue, we see no reason to modify our reasoning on these points.

9.25 In addition, Japan requests the Panel to make an explicit finding that the 1987 Retailers Fair
Competition Code only covers cameras and related products but does not apply to photographic film and
paper. Japan notes that - regardless of whether or not a fair competition code is to be assimilated to a
government measure - the JFTC has the authority to interpret the scope of approva under the Premiums
Law and has never allowed and has no intention to allow the application of the Retailers Code to film or
paper. Moreover, Japan submits that an industry member's statement quoted in Zenren Tsuho (... 1 will
endeavour to make both photosensitive materials and development and printing fall under the code")
proves that the Retailers Code did not apply to photographic film or paper. However, we considered that
the evidence before us was not conclusive and decided to merely assume that the Retailers Code might
also apply to photographic film and paper.

9.26 In our examination of the clams raised under Article |1l, we reasoned that the terms laws,
regulations and requirements in that article should be interpreted as encompassing a similarly broad
range of government action, and action by private parties that may be assimilated to government action,
as those actions covered by the term measure in Article XXIII:1(b). In Japan's view, the term
requirement must mean something different from measure, the former being probably narrower than the
latter. The Pand is requested to explain the difference between these two terms in more detalil,
especialy with respect to the 1967 Cabinet Decision, the 1971 Basic Plan and the 1970 Guiddlines, and
to limit itself to merely assuming that these items are requirements in the meaning of Article Ill. In
response to Japan's comment, we modified paras. 10.376 and 10.377.

9.27  Finaly, Japan suggests that the discussion of whether the "measures’ in dispute accord less
favourable treatment to imported products in contravention of Article !l be elaborated. In Japan's view,
this could be done by repeating, or referring to, the Panel's examination of whether vertical integration
and single-brand distribution in general, and the 1970 Guidelines and the 1971 Basic Plan in particular,
have caused an upsetting of the competitive relationship between domestic and foreign products in the
meaning of Article XXI11:1(b). In line with Japan's comment, we decided to expand our reasoning in
para. 10.381, in particular with respect to the two specific measures mentioned above.

9.28  In response to other comments by Japan, we corrected factual inadequacies, especidly in paras.
10.103, 10.104, 10.106, 10.128, 10.146, 10.160, 10.207, 10.208, 10.211, 10.247, 10.249 and 10.296. In
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addition, where we found merit in specific suggestions made by Japan, we adjusted paras. 10.87, 10.148,
10.194, 10.205. 10.298, 10.299, 10.302, 10.316, 10.345, 10.353.

X. FINDINGS

A. PRELIMINARY ISSUES

101 As a preliminary matter, Japan requests the Panel to exclude from consideration eight**®
separate "measures'**® which Japan believes are outside the terms of reference of the Panel as not
having been identified specifically in the US request for the Panel's establishment. The eight "measures’
arethefollowing:

(@D} 1968 Sixth Interim Report of Industrial Structure Council, "Distribution Modernization
Outlook and Issues';

2 1976 JDB financing to Konicafor joint distribution facilities;

3 1967/1977 SMEA financing to photofinishing laboratories (to enable them to buy new
equipment for colour photofinishing);

4 1971 JFTC Rule No.1 under Article 6 of the Antimonopoly Law (International
Contract Notification Requirement);

) 1967 JFTC Natification No. 17 on premiums to businesses;

(6) 1967 JFTC Natification No. 34 on open lotteries;

@) 1977 JFTC Natification No. 5 on premiums to customers; and

8 1983 JFTC guidance on the establishment of rules on loss-leader advertisng and
dumping.

10.2  Japan clams that these "measures’ were mentioned for the first time by the United States in its
initial submission to the Panel and were neither raised by the United States during consultations under
Article4.4 of the DSU nor identified specificaly in the US request for the establishment of the panel
under Article 6.2 of the DSU. We note in this regard that although Japan makes arguments about the
alleged US failure to consult on the eight "measures” that Japan wishes to exclude from consideration in
this proceeding, the ruling requested by Japan relates solely to the aleged US failure to identify
specificaly these same eight "measures’ in the US request for the establishment of this Panel.
Accordingly, we shal forego examination of the conformity of US actions with the consultation
requirements of Article 4.4 of the DSU, concentrating instead on Japan's claim pursuant to Article 6.2 of
the DSU.

10.3 The United States counters that it fulfilled the requirements of Article6.2 and that these
"measures’ are therefore within the Panel's terms of reference. Specificaly, the United States argues
that: (1) Japan was on adequate notice of the "measures’ implicated in the US request for the
establishment of the panel; (2) Japan has not complained that any of the "measures' are not related to
"measures’ that were discussed in the consultations and identified in the pand request; and (3) the
means selected by it to describe these "measures’ are necessitated by the nature of the "measures’
themselves. Japan contests each of these US arguments.

8111y jts request for a preliminary ruling, Japan objected to nine of the "measures’ discussed in the first US written
submission to the Panel. After the US response to a panel question, in which the United States specified the measures subject to
its claims, Japan objected to one additiona measure, but dropped its objections in respect of two measures not specified in the
USresponse.

821y our findi ngs, one of the central issues is whether or not certain governmenta actions or palicies cited by the United
States are measures within the meaning of GATT Article XX111:1(b). Where dealing with the parties allegations and arguments,
we put the term "measure” within quotation marks. Only where we refer to the term more generally or where we have decided
or assumed that such governmental actions or policies are measures within the meaning of Article XXI11:1(b) do we use the term
without quotation marks.



WT/DSA4/R
Page 426

1 SPECIFICITY OF THE "MEASURES' IDENTIFIED IN THE PANEL REQUEST
(@ Article 6.2 and therequest for establishment of the Panel

10.4  The starting point for our analysis is Article 6.2 of the DSU, which provides in relevant part as
follows:

"The request for the establishment of a panel shall be made in writing. It shall indicate
whether consultations were held, identify the specific measures at issue and provide a
brief summary of the legal basis of the complaint sufficient to present the problem
clearly. ..." (emphasis added).

105 Therelevant part of the US request for the establishment of this Panel reads asfollows:

"The Government of Japan has implemented and maintains laws, regulations,
requirements and measures (collectively "measures’) affecting the distribution, offering
for sale, and internal sale of imported consumer photographic film and paper, including:
liberalization countermeasures; distribution measures, such as, but not limited to, the
cabinet decision, adminigtrative guidance, and other measures listed in Attachment A;
the Law Pertaining to the Adjustment of Business Activities of the Retail Industry for
Large Scale Retail Stores, No. 109 of 1973 (Daiten Ho); Specia Measures for the
Adjustment of Retail Business; No. 155 of 1959 (Shocho Ho); the Law Against
Unjustifiable Premiums and Mideading Representations, No. 134 of 1962; measures
regarding dispatched employees pursuant to the Law Concerning the Prohibition of
Private Monopoly and Maintenance of Fair Trade, No. 54 of 1947; the Law
Concerning Enterprise Reform for Specified Industries, No. 61 of 1995; the Ministry of
International Trade and Industry Establishment Law, No. 275 of 1952; and related
measures.

The United States considers that such measures nullify or impair benefits
accruing to it, within the meaning of Articles XXI11:1(a), as aresult of the failure of the
Government of Japan to carry out its obligations under Article 111 and X of the Genera
Agreement on Tariffs and Trade 1994 (GATT). More specificdly, the Japanese
Government measures:

- were implemented and maintained so as to afford protection to domestic
production of consumer photographic film and paper within the meaning of
GATT Articlelll:1;

- conflict with GATT Article I11:4 by affecting the conditions of competition for
the distribution, offering for sale, and internal sale of consumer photographic
film and paper in a manner that accords less favourable treatment to imported
film and paper than to comparable products of nationa origin; and

- conflict with GATT Articles X:1 and X:3 because the measures lack
transparency in that they were not promptly published and were not
administered in auniform, impartial and reasonable manner.

In addition, the application of these measures by the Government of Japan
nullifies or impairs, within the meaning of GATT Article XXIlI:1(b), the tariff
concessions that the Government of Japan made on black and white and colour
consumer photographic film and paper in the Kennedy Round, Tokyo Round, and
Uruguay Round multilateral tariff negotiations.
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[Description of consultations omitted]

Accordingly, pursuant to Articles 4 and 6 of the DSU, the United States
respectfully requests the establishment of a panel with standard terms of reference as set
out in Article 7 of the DSU.

[Request for special meeting of DSB omitted]
ATTACHMENT A

- MITI, "Administrative Guidance to Promote Rationalization of Distribution
System”, 1966

- Cabinet Decision, "Liberalization of Foreign Investment", 6 June 1967.

- MITI Industrial Structure Council Distribution Subcommittee, "Distribution
Systemization”, 1969. (Tsusansho Koho, 13 and 14 August 1969).

- MITI Preparatory Survey, "The Actual State of Trade Practices in Photo Film",
1969.

- MITI, "Film Trade Normalization Guidelines', 1970.

- MITI, "Business Bureau Report on Film Prices’, 1970.

- MITI, "Basic Plan for Distribution Systemization", 1971.

- MITI, "Manua for Systemization of Distribution™, 1975.

- MITI, "Guidelines for Improving Business Practices’, 1990.

- MITI and the Small and Medium Enterprises Agency, "Digtribution Vision for
the 21st Century", 1995 (and earlier versions for the 1970s, 1980s, and 1990s).

- Photo Industry Distribution Information Systemization Council [Kyogikai],
"Comprehensive  Manual for Photo Distribution Industry Distribution
Information Systemization”, 1996 (and 1989, 1990, 1991, and 1992 versions).

- Other related measures, including guidelines."****

(b) Analysisof Article 6.2

106 We shall proceed with our analysis of the Japanese procedura objection in light of the
interpretative rules of the Vienna Convention™*** and Article XVI of the WTO Agreement."*® In this
connection, we examine, as appropriate, (i) the ordinary meaning of the terms of Article 6.2; (ii) the
context and the object and purpose of Article 6.2; and (iii) past practice under Article 6.2 and its
predecessor provision.**

MEWT/IDSA4/2.

148 The Appellate Body made clear in its first two decisions that under Article 3.2 of the DSU the starting point for the
interpretation of WTO provisions is the Vienna Convention on the Law of Treaties. Article 31 of the Vienna Convention
providesin relevant part asfollows: "1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in light of its object and purpose”’. See Appellate Body Report on Japan -
Taxes on Alcohalic Beverages ("Japan - Alcoholic Beverages'), adopted on 1 November 1996, WT/DS8, 10 and 11/AB/R, pp.
10-12; Appdllate Body Report on United Sates - Sandards for Reformulated and Conventional Gasoline ("US - Gasoline"),
adopted on 20 May 1996, WT/DS2/AB/R, pp. 16-17.

“SArticle XV provides: "Except as otherwise provided under this Agreement or the Multilateral Trade Agreements, the
WTO shall be guided by the decisions, procedures and customary practices followed by the CONTRACTING PARTIES to
GATT 1947 and the bodies established in the framework of GATT 1947".

148811 the case of adopted panel reports, the Appellate Body has stated: "Adopted panel reports are important part of the
GATT acquis. They are often taken into account by subsequent panels. They create legitimate expectations among WTO
Members, and, therefore should be taken into account where they are relevant to any dispute. However, they are not binding,
except with respect to resolving the particular dispute between the parties to that dispute’. Japan - Alcoholic Beverages,
WT/DSB/ABIR, p. 14.
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10.7  The portion of Article 6.2 relevant to the Japanese objection provides that "[t]he request for the
establishment of a panel shall ... identify the specific measures at issue ...". Both parties agree, and our
reading of the US panel request confirms, that this panel request does not explicitly identify the eight

"measures’ which are the subject of Japan's objection.

10.8  The question thus becomes whether the ordinary meaning of the terms of Article 6.2, i.e., that
"the specific measures at issue" be identified in the panel request, can be met if a "measure” is not
explicitly described in the request. To fall within the terms of Article 6.2, it seems clear that a"measure”
not explicitly described in a pand request must have a clear relationship to a "measure’ that is
specifically described therein, so that it can be said to be "included" in the specified "measure”. In our
view, the requirements of Article 6.2 would be met in the case of a "measure" that is subsidiary or so
closely related to a "measure” specifically identified, that the responding party can reasonably be found
to have received adequate notice of the scope of the claims asserted by the complaining party. The two
key elements-- close relationship and notice -- are inter-related: only if a "measure” is subsidiary or
closely related to a specificaly identified "measure” will notice be adequate. For example, we consider
that where a basic framework law dealing with a narrow subject matter that provides for implementing
"measures’ is specified in a panel request, implementing "measures’ might be considered in appropriate
circumstances as effectively included in the pand request as well for purposes of Article 6.2. Such
circumstances include the case of a basic framework law that specifies the form and circumscribes the
possible content and scope of implementing "measures’. As explained below, this interpretation of
Article 6.2 is consistent with the context and the object and purpose of Article 6.2, as well as past panel
practice.

109 The Bananas 1l pand found that the object and purpose of Article 6.2's specificity requirement
is to ensure clarity of panels terms of reference, which pursuant to Article 7 of the DSU are typically
determined by the panel request, and to inform the respondent and potential third parties of the scope of
the complaining party's claims (i.e., the "measures’ challenged and the WTO provisions invoked by the
complaining party)."*®” So long as Article 6.2 is interpreted to require any "measure" challenged to be
specified in the panel request or to be subsidiary or closely related to the specified "measures’, the object
and purpose of Article 6.2 are satisfied.

10.10 The proposed interpretation is also consistent with past WTO and GATT panel practice. The
Bananas |1l panel is the only WTO pand to have interpreted the aspect of Article 6.2 at issue in this
case, i.e., the definition of the "measures’ to be deemed covered by a pand request. In the Bananasil|
panel request, the "basic EC regulation at issue" had been identified by place and date of publication. In
addition, the request referred in general terms to "subsequent EC legidation, regulations and
administrative measures ... which implement, supplement and amend [the EC banana] regime’. The
Bananas |11 pand found that this reference was sufficient for the specificity requirement of Article 6.2
because the measures that the complainants were contesting were "adequately identified”, even though
they were not explicitly listed.*® The Appellate Body agreed that the panel request "contains sufficient
identification of the measures at issue to fulfil the requirements of Article 6.2"° In our view,
"measures’ that are subsidiary or closely related to specified "measures’ can be found to be "adequately
identified" as that concept was applied in the Bananas |11 case.

10.11 The proposed interpretation is also consistent with other WTO/GATT cases dealing with terms-
of-reference issues. In one such WTO case, a measure was found to be outside the terms of reference

187panel Report on European Communities - Regime for the Importation, Sale and Distribution of Bananas ("Bananas11"),

adopted on 25 September 1997, WT/DS27/R, para. 7.35, modified on other grounds by the Appellate Body in WT/DS27/ABIR,
adopted on 25 September 1997. See aso Appellate Body Report on Bananas 111, WT/DS27/ABIR, para. 142; Appellate Body
Report on Brazl - Measures Affecting Desiccated Coconut (“Brazl - Desiccated Coconut”), adopted on 20 March 1997,
WT/DS22/ABIR, p. 22.

1%8Bananas 11, WT/DS27/R, para. 7.27.

189Bananas 111, WT/DS27/ABIR, para. 140.
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when it had not been mentioned at all in the panel request.*®® Ina1984 GATT case, apanel declined to
examine any measures related to "manufacture” of goods in view of its terms of reference which "only
refer to the purchase of goods in Canada and/or the export of goods from Canada’.**** Similarly, claims
based on provisions of GATT or other agreements not mentioned in the panel request have also been
found to be outside the terms of reference of the panel concerned.**

(© Theeight " measures’ in light of Article 6.2

10.12 We will now analyze the eight "measures’ which are the subject of Japan's objection under
Article 6.2 of the DSU. Bearing in mind our analysis of the text of Article 6.2 in accordance with the
rules of treaty interpretation of the Vienna Convention, we believe that the eight "measures’ at issue may
be usefully divided into four categories.

10.13 Inthe first category we would include two measures which, although not specifically identified
in the request for the establishment of the panel can, in our view, be viewed as subsidiary or closaly
related to the Premiums Law, which is specificaly identified in the US panel request. These two
measures are JFTC Notification No. 17 on premiums to business and JFTC Notification No. 5 on
premiums to customers, both of which were issued pursuant to the Premiums Law and implement its
general provisions. The content of these notificationsis generally predetermined by the Premiums Law,
which is itself a relatively focused statute, dealing in detail with one rather narrow subject matter.
Article 1 of the Premiums Law specifiesits purpose:

"This Law, in order to prevent inducement of customers by means of unjustifiable
premiums and mideading representations in connection with transactions of a
commodity or service ... aims to secure fair competition and thereby to protect the

interests of consumersin general” .

Article 3 of the Law authorizesthe JFTC:

"when it finds it necessary to prevent unfair inducement of customers, [to] limit either
the maximum value of a premium or the aggregate total amount of premiums, the kind
of premiums or the method of offering of a premium or any other matter relating

thereto, or [to] prohibit the offering of a premium”.****

The two notifications at issue establish limits on premiums in accordance with the Premiums Law.
Given the close association of these JFTC notifications with the Premiums Law and in line with the
reasoning in Bananas 111, we consider that Japan had adequate notice that these notifications were within
the scope of the US claims. Thus, we do not consider that Japan could be said to be prejudiced in any
way by inclusion of these two measures in the matter before this Panel. We therefore find that JFTC
Notification No. 17 on premiums to business and JFTC Notification No. 5 on premiums to customers are
within our terms of reference and properly before this Panel.

10.14 Inthe second category we would include a "measure”, the Sixth Interim Report of the Industrial

14%035pan - Alcoholic Beverages, para. 6.5. The panel request mentioned the Japan Liquor Tax Law; the additional measure
was the Taxation Specia Measures Law.

91panel Report on Canada - Administration of the Foreign Investment Review Act ("Canada- FIRA"), adopted on
7 February 1984, BISD 305/140, 158, para. 5.3. See aso Panel Report on United Sates - Measures Affecting Alcoholic and
Malt Beverages("US - Malt Beverages'), adopted on 19 June 1992, BISD 395/206, 226-228, paras. 3.1-3.5 (The panel did not
consider ungpecified "new measures which may comeinto effect during the Panel's deliberation™.).

192500, ., Bananas |1, WT/DS27/R, para. 7.30; Desiccated Coconut, WT/DS22/R, para. 290; Panel Report on United
Sates - Denial of Most-favoured-nation Treatment as to Non-rubber Footwear from Brazl, adopted on 19 June 1992, BISD
395/128, 147-148, paras. 6.1-6.2.

1493 aw Against Unjustifiable Premiums and Misleading Representations, Law No. 134 of 15 May 1962, Japan, Ex. D-1.

“¥pid.
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Structure Council's Didtribution Committee, that is closely related, athough not subsidiary, to a
"measure” that is listed in the panel request. The Sixth Interim Report is not listed in the panel request,
although it is part of a series of reports, another one of which (the Seventh Interim Report) is mentioned
among the "measures’ listed in the panel request. In that sense, one may view the Sixth Interim Report
as being closaly related to a "measure’ that is listed in the panel request. We note in this regard that
Japan was on notice that the US claims concerned the reports of the Industrial Structure Council's
Distribution Committee. We see no reason to believe that our consideration of the report will cause
prejudice to Japan or third parties in this case, given the similar nature and significant degree of overlap
between the Sixth and Seventh Interim Reports. Accordingly, we find that there is a sufficiently close
relationship between the Sixth Interim Report and the Seventh Interim Report, that the former is within
our terms of reference and properly before this Panel.

10.15 In the third category we would include two measures which are only indirectly related to a
measure mentioned in the pand request. These two measures are: JFTC Rule No. 1 under Article 6 of
the Antimonopoly Law (International Contract Notification Requirement) and JFTC Notification No. 34
on open lotteries (1971). JFTC Rule No. 1 and JFTC Notification No. 34 were issued pursuant to
Articles 6 and 2(7), respectively, of the Antimonopoly Law, which is not listed separately as a measure
challenged by the United States. However, the Antimonopoly Law is referred to in the panel request, in
connection with the identification of a"measure” regarding dispatched employees.

10.16 In considering whether these two measures were adequately identified in the panel request, we
note that in contrast to the Premiums Law, which has a relatively narrow focus (i.e., premiums), the
Antimonopoly Law has a very broad scope and deals with a broad range of issues. As such, we would
have some hesitation in saying that a reference to the Antimonopoly Law aone would be sufficient to
bring al measures taken by Japan under that Law within the scope of the panel request. The text of
Article 2(7), for example, does not clearly specify and predetermine the form, content and scope of
subsidiary regulations. We need not decide that issue, however, because there was no such general
reference made in this case. In this case, the reference in the pandl request to the Antimonopoly Law
was for the purpose of identifying a"measure" dealing with dispatched employees, an issue unrelated to
the International Contract Notification Requirement or open lotteries. Such a reference would not
normally be sufficient to put Japan on notice that these measures were a concern of the United States. In
addition, we see no reason why, as suggested by the United States, the nature of these measures
precluded their specification by the United States in the panel request. In our view, the Internationa
Contract Notification Requirement and JFTC Notification No. 34 on open lotteries (1971) are not
subsidiary or closely related to a "measure" specified as being at issue in the pandl request. Therefore,
we find that these measures are not properly before this Panel.

10.17 In the fourth category we would place the three remaining "measures’ which are the subject of
Japan's procedural objection under Article 6.2 of the DSU. These three "measures’ are clearly not related
to any "measure’ specifically identified in the panel request. This is the case for: JDB financing to
Konicafor joint distribution facilities; SMEA financing to photofinishing laboratories to enable them to
buy new equipment for colour photofinishing; and the JFTC guidance on loss-leader advertising and
dumping (1983).

10.18 Inthe case of the JDB and SMEA subsidies, the US position is that Japan had adequate notice of
US claims relating to them because MITI's 1971 Basic Plan for the Systemization of Digtribution, which
was raised during consultations with Japan and figures in the "measures’ listed in the pand request,
makes reference to "positive support and guidance from the government” being necessary in relation to
carrying out systemization. In our view, the relationship between these two "measures’ and the 1971
Basic Plan is too tenuous to find that they are covered by the pand request. The timing of the
"measures’, which range from 1967 to 1976"*®°, does not seem connected to a 1971 plan. In addition,

1%The JDB loan is dated 1976; the SVIEA subsidies were given starting in 1967.
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we agree with Japan that the phrase "positive support” in the Basic Plan does not necessarily refer to
financial contributions and is too vague to congtitute any meaningful notice to Japan that JDB and
SMEA financing were covered by the pand request. Moreover, we see no reason why, as suggested by
the United States, the nature of these "measures’ precluded their specification by the United States.
Therefore, we find that these "measures’ are not properly before this Panel.

10.19 In respect of JFTC guidance on the establishment of rules on loss-leader advertising and
dumping, we note that the procedural objection to this "measure" came in Japan's second submission, as
a consequence of itsinclusion in the USist of "measures’ subject to claims, which was submitted by the
United States following the first meeting in response to a panel question. 1t was therefore not the subject
of detailed arguments by the parties, as were the other "measures’. For our purposes, it is sufficient to
note that this guidance, which is difficult to comprehend in any event and in part subject to a trandation
dispute, probably is not a measure for purposes of Article XXI11:1(b) and does not seem to be related at
al to any "measure” listed in the pandl request. Therefore, we find that this JFTC guidance is not
properly before this Panel.

2. SUMMARY

10.20 To sum up, on the basis of our examination of Japan's procedural objection to inclusion of eight
specific "measures’ in the Pandl's terms of reference, we find that the following "measures® are within
our terms of reference:

1968 Sixth Interim Report of Industrial Structure Council, "Distribution Modernization Outlook
and Issues";

1967 JFTC Natification No. 17 on premiums between businesses; and

1977 JFTC Natification No. 5 on premiums to customers.

10.21 We further find that the following "measures’ fall outside our terms of reference and are not
properly before this Panel:

1976 JDB financing to Konicafor joint distribution facilities;

1967/1977 SMEA financing to photofinishing laboratories (to enable them to buy new
equipment for colour photofinishing);

1971 JFTC Rule No.1 under Article 6 of the Antimonopoly Law (International Contract
Notification Requirement);

1971 JFTC Natification No. 34 on open lotteries; and

1983 JFTC guidance on the establishment of rules on loss-leader advertising and dumping.

B. CLAIMSOF THE PARTIES

10.22 The United States claims that through the application of three broad categories of liberalization
"countermeasures'*** the Japanese Government for more than 30 years has inhibited the distribution and
sde of imported consumer photographic film and paper™*®” in Japan. These three categories of
"measures’ cover: (1) distribution "measures’, which alegedly encourage and facilitate the creation of a
market structure for photographic film and paper in which imports are excluded from traditional
distribution channels; (2) restrictions on large retail stores, which alegedly restrict the growth of an
aternative distribution channel for imported film; and (3) promotion "measures’, which allegedly
disadvantage imports by restricting the use of sales promotion techniques.

1“%\e note that the parties disagree as to the correct translation of the Japanese word taisaku. The United States uses
countermeasure, whereas Japan argues that measure or policy in response to are more appropriate trandations. On this and
other trandation issues we refer, to the extent appropriate, to the opinions of two trandation experts appointed by the Panel,
Professor Zentaro Kitagawa and Professor Michael Young. SeePart | and the "Annex on Trandation Problems' in Part XI. The
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10.23 Inlight of the foregoing ruling on Japan's procedura objection, the specific "measures’ which
are the subject of the US claims are set out below. Detailed descriptions of these "measures’ are found
inPart I1.

Distribution " counter measur es'

- 1967 JFTC Notification 17 on Premiums to Businesses;

- 1967 Cabinet Decision on Liberdization of of Inward Direct Investment;

- 1968 Sixth Interim Report on " Distribution M odernization Outlook and Issues’;
- 1969 Seventh Interim Report on " Systemization of Distribution Activities';

- 1969 Survey Report regarding Transaction Terms;

- 1970 Guiddlines for Rationalizing Terms of Trade for Photographic Film,;

- 1971 Basic Plan for the Systemization of Distribution;

- 1975 Manual for Systemization of Distribution by Industry: Cameraand Film;

Restrictionson largeretail stores

- 1974 Large Stores Law;
- 1979 Amendment to the Large Stores Law;

Promotion " counter measur es'

- 1967 JFTC Notification 17 on Premiums to Businesses;

- 1967 Cabinet Decision on Liberdization of of Inward Direct Investment;

- 1977 JFTC Notification 5 on Premiums to Consumer's;

- 1981 JFTC Guidance on Dispatched Employees;

- 1982 Self-regulating Rules Concerning Fairness in Trade with Business;

- 1982 Establishment of Fair Trade Promotion Council;

- 1984 Sdf-Regulating Standards Concerning Display of Processing Fees for Colour Negative
Film;

- 1987 JFTC approval of the Retailers Fair Competition Code and its enforcement body, the
Retailers Fair Trade Council.

10.24 The United States aleges that the above "measures’, individually and collectively, nullify or
impair benefits accruing to the United States within the meaning of GATT Article XXI11:1(b). In
addition, it alleges that the above distribution "measures’ are inconsistent with GATT Articlelll:4. It
further aleges that (i) unpublished enforcement actions by the JFTC and fair trade councils under the
Premiums Law and relevant fair competition codes that establish or modify criteria applicable in future
cases, and (i) unpublished guidance through which the Japanese authorities make applicants for a new or
expanded store under the Large Stores Law coordinate their plans with local competitors before
submitting a notification for government review, are inconsistent with GATT Article X:1.

10.25 Japan denies all the claims of the United States.

(..continued)

trand ation experts consider that taisaku can be trandated as either measure or countermeasure, depending on the context. In our
findings, we refer both to measure and "countermeasure”, but in the latter case the term is always written within quotation
marks.

9 ne note that the term "consumer photographic film" as used by the United States includes both colour and black and
white film for use in still photography by consumers. It includes both negative (print) and reversal (dide) film, and includesfilm
incorporated in so-called "single-use cameras’. It excludes various specialized films used by professiona photographers and
various other speciadty films (x-ray film, microfilm). We further note that the term "consumer photographic paper" as used by
the United States refers to photosensitive paper used to make till colour and black and white photographic prints from consumer
photographic film. Hereafter we refer to consumer photographic film and consumer photographic paper as "film" and "paper".
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C. SEQUENCE OF CLAIMSTO BE ADDRESSED

10.26 We note that traditionally in casesinvolving both violation and non-violation claims, panelsfirst
address claims of inconsistency with a covered agreement pursuant to Article XX111:1(a), before moving
on to consider claims of non-violation nullification or impairment under Article XX111:1(b).***® We
note, however, that whereas the US request for the establishment of this Panel™*® first lists its violation
claims, in the Panel proceedings the United States and Japan have first addressed the US claims of non-
violation nullification or impairment under Article XXIlI:1(b), followed by those dealing with
inconsistency with Articles|l1:4 and X:1.

10.27 Even though there would appear to be merit in the traditional approach of first considering
violation claims before moving to claims of non-violation, given that in the particular case before us the
United States and Japan have begun with the non-violation claimsin their written and oral presentations
and have devoted the lion's share of their arguments to this portion of the case, we consider that it would
be most efficient to also follow the sequence chosen by the parties in addressing the US claims. We
shall therefore first address the US claims dealing with non-violation nullification or impairment under
Article XXI11:1(b) and thereafter consider the US violation claims under Articles1i1:4 and X:1.

D. BURDEN OF PROOF

10.28 Given the nature of this factualy complex dispute and particularly its claims of non-violation
nullification or impairment in respect of 16 separate "measures’, we consider that the resolution of issues
relating to the proper alocation of the burden of proof is of particular importance.

10.29 We note that asin all cases under the WTO/GATT dispute settlement system - and, indeed, as
the Appellate Body recently stated™®, under most systems of jurisprudence - it is for the party asserting
afact, claim or defence to bear the burden of providing proof thereof. Once that party has put forward
sufficient evidence to raise a presumption that what is claimed is true, the burden of producing evidence
then shifts to the other party to rebut the presumption. The Appellate Body stated the principle
succinctly asfollows:

"In addressing this issue, we find it difficult, indeed, to see how any system of judicial
settlement could work if it incorporated the proposition that the mere assertion of a
clam might amount to proof. It is, thus, hardly surprising that various international
tribunals, including the International Court of Justice, have generally and consistently
accepted and applied the rule that the party who asserts a fact, whether the claimant or
the respondent, is responsible for providing proof thereof. Also, it is a generally-
accepted canon of evidence in civil law, common law and, in fact, most jurisdictions,
that the burden of proof rests upon the party, whether complaining or defending, who
asserts the affirmative of a particular claim or defence. If that party adduces evidence
sufficient to raise a presumption that what is claimed is true, the burden then shifts to
the other party, who will fail unless it adduces sufficient evidence to rebut the
presumption.

4% 500, e.g., European Economic Community - Payments and Subsidies Paid to Processors and Producers of Oilseeds and

Related Animal-Feed Proteins ("EEC - Oilseeds'), adopted on 25 January 1990, BISD 375/86, para.142. See adso Working
Party Report on Australian Subsidy on Ammonium Sulphate, adopted on 3 April 1950, BISD 11/188, paras. 1, 12.
YOWT/IDSA4/2.
1500506 Appellate Body Report on United States - Measures Affecting Imports of Woven Wool Shirts and Blouses from India
("US- Wool Shirtsand Blouses"), adopted on 23 May 1997, WT/DS33/AB/R, p. 14.
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In the context of the GATT 1994 and the WTO Agreement precisely how much and
precisely what kind of evidence will be required to establish such a presumption will
necessarily vary from measure to measure, provision to provision and case to case".**

Thus, in this case, it will be for the United States to bear the burden of proving its claims. Once it has
raised a presumption that what it claimsistrue, it will be for Japan to adduce sufficient evidence to rebut
any such presumption.

10.30 In a case of non-violation nullification or impairment pursuant to Article XXII1:1(b),
Article 26.1(a) of the DSU and GATT jurisprudence confirm that this is an exceptiona remedy for
which the complaining party bears the burden of providing a detailed justification to back up its
allegations. Specificaly, Article 26.1 of the DSU providesin relevant part:

"Where and to the extent that such party considers and a panel or the Appellate Body
determines that a case concerns a measure that does not conflict with the provisions of a
covered agreement to which the provisions of paragraph 1(b) of Article XXIIl of
GATT 1994 are applicable, the procedures in this Understanding shall apply, subject to
the following:

@ the complaining party shall present a detailed justification in
support of any complaint relating to a measure which does not
conflict with the relevant covered agreement ..." (emphasis
added).

10.31 This DSU requirement had previously been codified in the Annex to the 1979 Understanding on
Dispute Settlement in a virtually identical form.**® This requirement has been recognized and applied
by a number of GATT panels. For example, the panel on Uruguayan Recourse to Article XXII1 noted
that in cases

"where there is no infringement of GATT provisions, it would be ... incumbent on the
country invoking Article XXIIl to demonstrate the grounds and reasons for its
invocation. Detailed submissions on the part of that contracting party on these points
were therefore essential for ajudgement to be made under this Article". ™

And the panel on US- Agricultural Waiver noted, in applying the 1979 codification of thisrule:

"The party bringing a complaint under [Article XXI11:1(b)] would normally be expected
to explain in detail that benefits accruing to it under a tariff concession have been
n 1504

nullified or impaired".

10.32 Consistent with the explicit terms of the DSU and established WTO/GATT jurisprudence, and
recalling the Appellate Body ruling that "precisely how much and precisely what kind of evidence will
be required to establish ... a presumption [that what is claimed is true] will necessarily vary from ...
provision to provision", we thus consider that the United States, with respect to its claim of non-violation

1501 dem (footnotes omitted).

15025ee Annex to the Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance (“Annex to
the 1979 Understanding on Dispute Settlement™), adopted on 28 November 1979, BISD 265210, 216.

1503panel Report on Uruguayan Recourse to Article X111 ("Uruguayan Recourse"), adopted on 16 November 1962, BISD
115/95, 100, para. 15.

15pPanel Report on United Sates - Restrictions on the Importation of Sugar and Sugar-Containing Products Applied Under
the 1955 Waiver and Under the Headnote to the Schedule of Tariff Concessions ("US- Agricultural Waiver"), adopted on
7 November 1990, 375/228, 261-262, paras. 5.20-5.23, quoting para. 5.21. See also Japan - Trade in Semi-conductors ("Japan -
Semi-conductors'), adopted on 4 May 1988, BISD 355/116, 161, para. 131.
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nullification or impairment under Article XXIlI:1(b), bears the burden of providing a detailed
justification for its claim in order to establish a presumption that what is claimed is true. It will be for
Japan to rebut any such presumption.

E. ARTICLE XXII1:1(B) - NON-VIOLATION NULLIFICATION OR IMPAIRMENT

10.33 Werecal the US claim under Article XXI11:1(b) that specific "measures’ of the Government of
Japan -- eight distribution "countermeasures', two restrictions on large retail stores, and eight promotion
"countermeasures’ -- individually and in combination nullify or impair benefits accruing to the United
States stemming from tariff concessions made by Japan on black and white and colour photographic film
and paper at the end of three successive multilateral rounds of trade negotiations -- the Kennedy Round,
the Tokyo Round and the Uruguay Round.™®

10.34 We shall proceed with our analysis of this US claim, examining as appropriate the ordinary
meaning of the terms of ArticleXXIll:1(b), their context and the object and purpose of
Article XX I11:1(b), and past GATT practice under Article XX111:1(b).**®

1 OVERVIEW OF THE NON-VIOLATION REMEDY

10.35 The underlying purpose of Article XXI11:1(b) was cogently explained by the panel on EEC -
Oilseeds:

"The idea underlying [the provisions of Article XXIII:1(b)] is that the improved
competitive opportunities that can legitimately be expected from a tariff concession can
be frustrated not only by measures proscribed by the General Agreement but also by
measures consistent with that Agreement. In order to encourage contracting parties to
make tariff concessions they must therefore be given a right of redress when a
reciprocal concession is impaired by another contracting party as a result of the

application of any measure, whether or not it conflicts with the General Agreement”.”*’

"The Pand considered that the main value of a tariff concession is that it provides an
assurance of better market access through improved price competition. Contracting
parties negotiate tariff concessions primarily to obtain that advantage. They must
therefore be assumed to base their tariff negotiations on the expectation that the price
effect of the tariff concessions will not be systematically offset. If no right of redress
were given to them in such a case they would be reluctant to make tariff concessions
and the General Agreement would no longer be useful as a legal framework for
incorporating the results of trade negotiations' .

Clearly, the safeguarding of the process and the results of negotiating reciprocd tariff concessions under
Articlell isfundamental to the balance of rights and obligations to which all WTO Members subscribe.

10.36 Although the non-violation remedy is an important and accepted tool of WTO/GATT dispute
settlement and has been "on the books' for amost 50 years, we note that there have only been eight
cases in which panels or working parties have substantively considered Article XX111:1(b) claims."**

15%There are only 16 distinct "measures’ in total within the Panel's terms of reference, as two of the distribution
"countermeasures’ are also cited as promotion "countermeasures’ (i.e., the 1967 Cabinet Decision and the 1967 JFTC
Notification 17.

150%see Article 31 of the Vienna Convention.

B7EEC - Oilseeds, adopted on 25 January 1990, BISD 375/86, 128-129, para.144.

1508 hidl, para.148.

15%Report of the Working Party on Australian Subsidy on Ammonium Sulphate, adopted on 3 April 1950, BISD 11/188;
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This suggests that both the GATT contracting parties and WTO Members have approached this remedy
with caution and, indeed, have treated it as an exceptiona instrument of dispute settlement. We note in
this regard that both the European Communities and the United States in the EEC - Oilseeds case, and
the two parties in this case, have confirmed that the non-violation nullification or impairment remedy
should be approached with caution and treated as an exceptional concept.”™® The reason for this caution
is straightforward. Members negotiate the rules that they agree to follow and only exceptionally would
expect to be challenged for actions not in contravention of those rules.

10.37 While we consider that the non-violation remedy should be approached with caution and should
remain an exceptiona remedy, each case should be examined on its own merits, bearing in mind the
above-mentioned need to safeguard the process of negotiating reciprocal tariff concessions. Our role as
a panel charged with examining claims under Article XXI11:1(b) is, therefore, to make an objective
assessment of whether, in light of all the relevant facts and circumstances in the matter before us,
particular measures taken by Japan have nullified or impaired benefits accruing to the United States
within the meaning of Article XXI11:1(b).

10.38 In GATT jurisprudence, most of the cases of non-violation nullification or impairment have
dealt with situations where a GATT-consistent domestic subsidy for the producer of a product has been
introduced or modified following the grant of a tariff concession on that product.”™ The instant case
presents a different sort of non-violation claim. At the outset, however, we wish to make clear that we
do not a priori consider it inappropriate to apply the Article XXI11:1(b) remedy to other governmental
actions, such as those designed to strengthen the competitiveness of certain distribution or industria
sectors through non-financia assistance. Whether assistance is financia or non-financial, direct or
indirect, does not determine whether its effect may offset the expected result of tariff negotiations. Thus,
a Member's industrial policy, pursuing the goal of increasing efficiency in a sector, could in some
circumstances upset the competitive relationship in the market place between domestic and imported
products in away that could give rise to a cause of action under Article XXI11:1(b). In the context of a
Member's distribution system, for example, it is conceivable that measures that do not infringe GATT
rules could be implemented in a manner that effectively results in a disproportionate impact on market
conditions for imported products. In this regard, however, we must also bear in mind that tariff
concessions have never been viewed as creating a guarantee of trade volumes, but rather, as explained
below, as creating expectations as to competitive relationships.

10.39 The United States has presented much evidence on the structure of the Japanese market for film.

In considering the US claims, we note that the issue is not whether or not the structure described by the
United States in fact exists, but rather whether measures attributable to the Government of Japan have
contributed to the creation or maintenance of that structure in a way that nullifies or impairs benefits
accruing to the United States within the terms of Article XX111:1(b).

(..continued)

Panel Report on Treatment by Germany of Imports of Sardines ("Germany - Sardines'), G/26, adopted on 31 October 1952,
BISD 15/53; Uruguayan Recourse, adopted on 16 November 1962, BISD 11595; Panel Report on EC - Tariff Treatment on
Imports of Citrus Products from Certain Countries in the Mediterranean Region ("EC - Citrus Products'), GATT Doc. L/5576,
dated 7 February 1985 (unadopted); Panel Report on EEC - Production Aids Granted on Canned Peaches, Canned Pears,
Canned Fruit Cocktail and Dried Grapes ("EEC - Canned Fruit"), GATT Doc. L/5778, dated 20 February 1985 (unadopted);
Japan - Semi-conductors, adopted on 4 May 1988, BISD 355/116; EEC - Qilseeds, adopted on 25 January 1990, BISD 375/86;
United Sates - Agricultural Waiver, adopted on 7 November 1990, BISD 375/228.

1% EEC - Oilseeds, the United States stated that it "concurred in the proposition that non-violation nullification or
impairment should remain an exceptiona concept. Although this concept had been in the text of Article XXII1 of the General
Agreement from the outset, a cautious approach should continue to be taken in applying the concept”. EEC - Oilseeds,
BISD 375/86, 118, para. 114. The EEC in that case stated that "recourse to the 'non-violation' concept under Article XX111:1(b)
should remain exceptional, since otherwise the trading world would be plunged into a state of precariousness and uncertainty”.
Ibid, para. 113.

BS1lgee Australian Subsidy on Ammonium Sulphate, BISD 11/188; Working Party Report on Other Barriersto Trade, adopted
on 3 March 1955, BISD 35/222, 224, para. 13; Report on Operation of the Provisions of Article XVI, adopted on 21 November
1961, BISD 105201, 209, para. 28; EEC - Canned Fruit, GATT Doc. L/5778 (unadopted); EEC - Oilseeds, BISD 375/86.
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10.40 While acknowledging the possible application of Article XXI111:1(b) in this context, we also note
that there are some unusual features to the case before us. Many of the cited "measures’ go back along
way in time and their current status is not always clear. Moreover, many of them are, on their face,
neutral as to the origin of products. These features may make it more difficult to present a detailed
justification in support of non-violation claims.

2. THREE REQUIRED ELEMENTS

1041 We now return to our more detailed examination of the scope of Article XXII1:1(b).
Article XXI11:1(b) providesin relevant part:

"If any Member should consider that any benefit accruing to it directly or indirectly
under this Agreement is being nullified or impaired ... as the result of ... (b) the
application by another Member of any measure, whether or not it conflicts with the
provisions of this Agreement ... " (emphasis added).

The text of Article XXI11:1(b) establishes three elements that a complaining party must demonstrate in
order to make out a cognizable claim under Article XXI111:1(b): (1) application of a measure by aWTO
Member; (2) abenefit accruing under the relevant agreement; and (3) nullification or impairment of the
benefit as the result of the application of the measure.®® We shall proceed with our anaysis by
considering in turn each of these three elements.

@ Application of ameasure

10.42 Inanaysing the eements of anon-violation claim, alogical starting point is the requirement that
there be application of a measure by aWTO Member. Inthefirst instance, it is necessary to define what
is meant by the term measure. In this case, some of the items included by the United Statesin itslist of
"measures’ at issue are laws or regulations. Others are less formal or less concrete forms of
governmenta action, such as general policy statements by government agencies and officials of various
ranks. Yet others are governmenta actions generally authorizing certain private activities, where the
question is the extent to which such activities are attributable to the government. These last two kinds of
alleged "measures’ raise a number of general issues of a conceptual nature and specific issues in respect
of the individual "measures’. We explore in this section genera issues related to the definition of
measure.

(@) General considerations

10.43 Theordinary meaning of measure asit is used in Article XXI11:1(b) certainly encompasses alaw
or regulation enacted by a government. But in our view, it is broader than that and includes other
governmental actions short of legally enforceable enactments.™™™ At the same time, it is also true that
not every utterance by a government official or study prepared by a non-governmenta body at the
request of the government or with some degree of government support can be viewed as a measure of a
Member government.

10.44 In Japan, it is accepted that the government sometimes acts through what is referred to as
administrative guidance. In such a case, the company receiving guidance from the Government of Japan
may hot be legally bound to act in accordance with it, but compliance may be expected in light of the
power of the government and a system of government incentives and disincentives arising from the wide

15125ee, eg., EEC - Oilseeds, BISD 375/86, paras. 142-152; Australian Subsidy on Ammonium Sulphate, BISD 11/188, 192-
193.

B13The two definitions of measure relevant to our consideration in the Concise Oxford Dictionary (Ninth Edition 1995) are
"legidative enactment” and "suitable action to achieve some end".
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array of government activities and involvement in the Japanese economy. As noted by the parties,
administrative guidance in Japan takes various forms. Japan, for example, refers to what it calls
"regulatory administrative guidance”, which it concedes effectively subgtitutes for forma government
action.”™ It also refers to promotional administrative guidance, where companies are urged to do things
that are in their interest to do in any event. In Japan's view, this sort of guidance should not be
assimilated to a measure in the sense of Article XXI11:1(b). For our purposes, these categories inform,
but do not determine the issue before us. Thus, it is not useful for usto try to place specific instances of
administrative guidance into one general category or another. 1t will be necessary for us, as it has been
for GATT panels in the past, to examine each alleged "measure" to see whether it has the particular
attributes required of ameasure for Article XXI111:1(b) purposes.

10.45 Our review of GATT jurisprudence, particularly the panel report on Japan - Semi-conductors,
teaches that where administrative guidance creates incentives or disincentives largely dependent upon
governmental action for private parties to act in a particular manner, it may be considered a
governmental measure.®™ In that case, the panel found that although a measure was not mandatory, it
could be considered aredtriction subject to Article XI:1 because

"sufficient incentives or disincentives existed for non-mandatory measures to take effect
... [and] the operation of the measures ... was essentially dependent on Government
action or intervention [because in such a case] the measures would be operating in a
manner equivalent to mandatory requirements such that the difference between the

measures and mandatory regquirements was only one of form and not of substance
n 1516

10.46 Another pandl, that on Japan - Restrictions on Imports of Certain Agricultural Products, found
that the informal administrative guidance used by the Japanese Government to restrict production of
certain agricultural products could be considered to be a governmental measure within the meaning of
GATT Article XI:2 because it emanated from the government and was effective in the Japanese
context.™™" Specifically as regards the method used to enforce certain measures, the panel found that:

"the practice of ‘administrative guidance' played an important role. Considering that this
practice is a traditional tool of Japanese Government policy based on consensus and
peer pressure, the Panel decided to base its judgements on the effectiveness of the

measures in spite of theinitial lack of transparency” .

In line with this observation of the Japan - Agricultural Products panel, we consider that our analysis of
the aleged "measures’ in this case must proceed in a manner that is senditive to the context in which
these governmental actions are taken and the effect they have on private actors.

10.47 Inthis case, Japan argues that measures for purposes of Article XXI111:1(b) must either provide
benefits or impose obligations, and that to impose obligations the measure must be a government policy
or action which imposes legally binding obligations or the substantive equivalent. The US position is
that the term measure in Article XXI1I1:1(b) should not be limited to refer only to legaly binding
obligations or their substantive equivaent. It argues in favour of a more encompassing definition of the
term.

10.48 Recdling the criteria applied in Japan - Semi-conductors for determining whether or not a

1l5ee para. 6.94.

1515 Japan - Semi-conductors, BISD 355/116, 154-55.

519 pid, p. 155.

5Ypanel Report on Japan - Restrictions on Imports of Certain Agricultural Products ("Japan - Agricultural Products'),
adopted on 22 March 1988, BISD 355/163, 242.

15181 hid (emphasis added).
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formally non-binding measure should be assimilated to a governmental restriction under Article XI:1,
i.e., that administrative guidance must create incentives or disincentives to act and compliance with the
guidance must depend largely on governmental action, we consider that these criteria would certainly
aso lend themselves satisfactorily to the definition of the term measure under Article XXI111:1(b).
However, we note that there is nothing in Japan - Semi-conductors suggesting that this
incentives/disincentives test should be seen as the exclusive test for characterizing formally non-binding
measures as governmental. We consider, therefore, that Japan - Semi-conductors should not be seen as
setting forth the exclusive test or outer limit of what may be considered to constitute a measure under
Article XXI11:1(b).

10.49 In particular, we are not persuaded that the definition proposed by Japan, i.e., that a measure
must provide a benefit or impose a legadly binding obligation or its substantive equivaent, should
circumscribe what may constitute a measure within the meaning of Article XXI11:1(b). In our view, a
government policy or action need not necessarily have a substantially binding or compulsory nature for it
to entail a likelihood of compliance by private actors in a way so as to nullify or impair legitimately
expected benefits within the purview of Article XXI111:1(b). Indeed, it is clear that non-binding actions,
which include sufficient incentives or disincentives for private parties to act in a particular manner, can
potentialy have adverse effects on competitive conditions of market access. For example, a number of
non-violation cases have involved subsidies, receipt of which requires only voluntary compliance with
digibility criteria. Moreover, we aso consider it conceivable, in cases where there is a high degree of
cooperation and collaboration between government and business, e.g., where there is substantial reliance
on administrative guidance and other more informal forms of government-business cooperation, that
even non-binding, hortatory wording in a government statement of policy could have a similar effect on
private actorsto a legaly binding measure or what Japan refers to as regulatory administrative guidance.
Consequently, we believe we should be open to a broad definition of the term measure for purposes of
Article XXI11:1(b), which considers whether or not a non-binding government action has an effect
similar to abinding one.

10.50 We reach this conclusion in considering the purpose of Article XXI11:1(b), which is to protect
the balance of concessions under GATT by providing a means to redress government actions not
otherwiseregulated by GATT rules that nonetheless nullify or impair a Member's legitimate expectations
of benefits from tariff negotiations.”*** To achieve this purpose, in our view, it is important that the
kinds of government actions considered to be measures covered by Article XXI111:1(b) should not be
defined in an unduly restrictive manner. Otherwise, there is the risk of cases, in which governments
have been involved one way or another in the nullification or impairment of benefits, that will not be
redressable under Article XXI11:1(b), thereby preventing the achievement of its purpose. We would
stress, however, that giving a broad definition to measure does not expand the scope of the
Article XXI11:1(b) remedy because it remains incumbent on the complaining Member to clearly
demonstrate how the measure at issue resultsin or causes nullification or impairment of benefits, and as
explained below, in the final analysis the responding Member's government is only responsible for what
it hasitself caused.

10.51 Finally on the subject of what may constitute a governmental measure, we note the analysis of
several GATT pands dealing with the related issue of what may constitute "al laws, regulations and
requirements affecting ... interna sale, offering for sale, purchase, transportation, distribution or use"
under GATT Articlelll:4. In these cases, the conclusion that there is a law, regulation or requirement
that exists and violates GATT rules gives rise to a presumption of nullification or impairment. Even so,
panels have taken a broad view of when a governmental action is alaw, regulation or requirement. For
example, in 1984 a panel examined written purchase and export undertakings under the Foreign
Investment Review Act of Canada (FIRA), submitted by investors regarding the conduct of the business
they were proposing to acquire or establish, conditional on approva by the Canadian government of the

S19EEC - Oilseeds, BISD 375/86, para. 144.
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proposed acquisition or establishment. These written undertakings were considered legally binding
under FIRA. The panel determined that the undertakings were to be considered "laws, regulations or
requirements’ within the meaning of Articlelll:4, even though FIRA did not make their submission
obligatory.™ Similarly, the panel on EEC -- Parts and Components considered that the term "laws,
regulations or requirements’ included requirements "which an enterprise voluntarily accepts in order to
obtain an advantage from the government."*** Given that the scope of the term requirement would seem
to be narrower than that of measure, the broad reading given to the word requirement by the Canada -
FIRA and EEC - Parts and Components panels supports an even broader reading of the word measurein
Article XXI11:1(b).

(i) Governmental ver susprivate actions

1052 As the WTO Agreement is an international agreement, in respect of which only nationa
governments and separate customs territories are directly subject to obligations, it follows by implication
that the term measure in Article XXI1I1:1(b) and Article26.1 of the DSU, as elsewhere in the
WTO Agreement, refers only to policies or actions of governments, not those of private parties. But
while this "truth" may not be open to question, there have been a number of trade disputesin relation to
which panels have been faced with making sometimes difficult judgments as to the extent to which what
appear on their face to be private actions may nonetheless be attributable to a government because of
some governmental connection to or endorsement of those actions.

10.53 One GATT study in 1960, examining the question of whether subsidies financed by non-
governmenta levy were notifiable under Article XV1, expressed the view that "the question ... depends

upon the source of the funds and the extent of government action, if any, in their collection”."*

10.54 In Japan - Semi-conductors, "Japan contended that there were no governmental measures
limiting the right of Japanese producers and exporters to export semi-conductors at any price they
wished. ... Exports were limited by private enterprises in their own sdlf-interest and such private action
was outside the scope of Article X1:1"."*® However, the panel found that

" ... an administrative structure had been created by the Government of Japan which
operated to exert maximum possible pressure on the private sector to cease exporting at
prices below company-specific costs ... the Panel considered that the complex of
measures exhibited the rationale as well as the essential elements of a formal system of
export control".***

1055 And a 1989 panel on EEC - Redtrictions on Imports of Dessert Apples noted that "the EEC
internal regime for apples was a hybrid one, which combined elements of public and private
responsibility. Legaly there were two possible systems, direct buying-in of apples by Member State
authorities and withdrawals by producer groups'. That pane found that both the buying-in and
withdrawal systems established for apples under the EEC regulation could be considered to be
governmental measures for the purposes of Article X1:2(c)(i)."**

1520Canada -- FIRA, BISD 305140, 158, para. 5.4.

1521panel Report on EEC -- Regulation on Imports of Parts and Components ("EEC -- Parts and Components'), adopted on
16 May 1990, BISD 375/132, 197, para. 5.21. See dso Panel Report on BananasIll, WT/DS27/R, paras. 7.179-7.180. The
Illustrative List of Trade-Related Investment Measures (TRIMS) contained in the Annex to the Agreement on TRIMs indicates
that TRIMs inconsistent with Articles 111:4 and XI:1 include those which are "mandatory or enforceable under domestic law or
under administrative rulings, or compliance with which is hecessary to obtain an advantage' (emphasis added).

1522Report on Review Pursuant to Article XV1:5, adopted on 24 May 1960, BISD 95188, 192.

1523 Japan - Semi-conductors, BISD 355/116, para. 102.

1529 bid, para. 117.

15%5panel Report on EEC - Restrictions on Imports of Dessert Apples (Complaint by Chile), adopted on 22 June 1989,
BISD 365/93, 126.
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1056 These past GATT cases demonstrate that the fact that an action is taken by private parties does
not rule out the possibility that it may be deemed to be governmental if there is sufficient government
involvement with it. It is difficult to establish bright-line rules in this regard, however. Thus, that
possihility will need to be examined on a case-by-case basis.

(iii) M easur e ver sus continuing effect

1057 The text of Article XXIIl:1(b) is written in the present tense, viz. "If any Member should
consider that any benefit accruing to it directly or indirectly under this Agreement is being nullified or
impaired ... as the result of ... (b) the application by another Member of any measure, whether or not it
conflicts with the provisions of this Agreement". It thus stands to reason that, given that the text
contemplates nullification or impairment in the present tense, caused by application of a measure,
"whether or not it conflicts' (also in the present tense), the ordinary meaning of this provision limits the
non-violation remedy to measures that are currently being applied.

10.58 Moreover, GATT/WTO precedent in other areas, including in respect of virtually all panel cases
under Article XXI11:1(a), confirms that it is not the practice of GATT/WTO panels to rule on measures
which have expired or which have been repedled or withdravn.**® In only a very small number of
cases, involving very particular situations, have panels proceeded to adjudicate claims involving
measures which no longer exist or which are no longer being applied. In those cases, the measures
typically had been applied in the very recent past."**

10.59 We note that the parties to the dispute do not disagree on the fundamental point that only a
measure that continues to be applied, and not the market structure which may or may not result from the
application of such measure, may be the basis for a cognizable claim under GATT Article XXI11:1(b).
On the other hand, we note that the parties disagree as to whether or not certain of the "measures' at
issue are dtill in effect. Whereas Japan argues that most of the "measures' ended years ago and thus are
not currently actionable, the United States contends that at most two "measures' were formally repealed
and that, in any case, al the policies underlying the "measures' continue today in the form of
"continuing administrative guidance”". Given the significance of the principle of continued application of
measures to the interpretation of Article XX111:1(b), we shall need to give particularly careful analysis --
in examining the individua "measures' -- to the evidence relating to such dleged continuing
administrative guidance. At this stage, suffice it to say that we do not rule out the possibility that old
"measures’ that were never officialy revoked may continue to be applied through continuing
administrative guidance. Similarly, even if measures were officially revoked, the underlying policies
may continue to be applied through continuing administrative guidance. However, the burden is on the
United States to demonstrate clearly that such guidance does in fact exist and that it is currently
nullifying or impairing benefits.

15265ee US- Gasoline WT/DS2/R, para. 6.19, where the panel observed that “it had not been the usual practice of a panel
established under the General Agreement to rule on measures that, at the time the panel's terms of reference were fixed, were not
and would not become effective’. See also Panel Report on Argentina - Measures Affecting Imports of Footwear, Textiles,
Appare and Other Items, WT/DS56/R, circulated on 25 November 1997, pp. 84-86.

152’See, eg., Panel Report on US - Wool Shirts and Blouses, WT/DS33/R, upheld by the Appellate Body, WT/DS33/AB/R,
where the panel ruled on a measure that was revoked after the interim review but before issuance of the final report to the
parties; Panel Report on EEC - Measure on Animal Feed Proteins, adopted on 14 March 1992, BISD 25549, where the panel
ruled on a discontinued measure, but one that had terminated after the terms of reference of the panel had already been agreed;
Panel Report on United Sates - Prohibitions on Imports of Tuna and Tuna Products from Canada, adopted on 22 February
1982, BISD 295/91, 106, para. 4.3., where the panel ruled on the GATT consistency of awithdrawn measure but only in light of
the two parties agreement to this procedure; Panel Report on EEC - Restrictions on Imports of Apples from Chile, adopted on
10 November 1980, BISD 27598, where the panel ruled on a measure which had terminated before agreement on the panél's
terms of reference but where the terms of reference specifically included the terminated measure and, given its seasonal nature,
there remained the prospect of its reintroduction.
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(iv) Summary

10.60 In examining the non-violation claims in this case, we consider it important to approach the
issue of whether the "measures’ in dispute are private or attributable to the Government of Japan with
particular care, especidly in light of the strong disagreement between the parties as to the nature of
certain of these "measures’. We are aso sensitive to the possibility that at timesit may not be possible to
distinguish with great precision a bright-line test of a measure. Recalling the considerations outlined in
paragraphs 10.48 to 10.50 above, we will take an expansive view of what constitutes a measure, bearing
in mind that the United States must, in any event, demonstrate that the measure does in fact result in
nullification or impairment of expected benefits.

(b) Benefit accruing under the GATT

10.61 The second required element which must be considered to establish a case of non-violation
nullification or impairment under Article XXI11:1(b) is the existence of a benefit accruing to a WTO
Member under the relevant agreement (in this case, GATT 1994). In al but one of the past GATT cases
dealing with Article XXI111:1(b) claims, the claimed benefit has been that of legitimate expectations of
improved market-access opportunities arising out of relevant tariff concessions.®® This same set of
GATT precedents suggests that for expectations to be legitimate, they must take into account all
measures of the party making the concession that could have been reasonably anticipated at the time of
the concession.™®® Of course, as with the first element (application of a measure), the complaining party
has the burden of demonstrating the "benefit accruing”.

10.62 In the particular case before us, the question of legitimate expectations of benefits accruing to
the United States is complicated by the fact that the United Statesiis claiming to have had expectations of
improved market access benefits in respect of four different products (each under a different tariff line),
granted during three successive rounds of multilateral trade negotiations. This claim raises two generd
issues. First, may the benefits legitimately expected by a Member derive from successive rounds of
tariff negotiations? Second, what factors should be considered to determine if a Member should have
reasonably anticipated measures that it claims nullified or impaired benefits?

0] Benefits under successive Rounds

10.63 The United States claims to have had reasonable expectations of benefits accruing to it under
Article XXI11:1(b) as the result of tariff concessions granted by Japan on black and white film and paper
during the Kennedy Round (1967), on colour and black and white film and paper during the Tokyo
Round (1979) and on colour and black and white film and paper during the Uruguay Round (1994).
Japan argues that the reasonable expectations of the United States must be limited to those existing in
1994 at the conclusion of the Uruguay Round in that these latter expectations reflected a new balance
and global reassessment of the value of market access concessions, replacing any reasonable
expectations that may have arisen under prior tariff negotiations.

10.64 Two provisions of GATT 1994 (sub-paragraphs (b)(i) and (d) of paragraph 1) appear to us to be
relevant to the resolution of this matter. Thetext of GATT 1994 providesin relevant part:

128australian Subsidy on Ammonium Sulphate, adopted on 3 April 1950, BISD 11/188; Germany - Sardines, adopted on 31
October 1952, BISD 15/53; Panel Report on Uruguayan Recourse, adopted on 16 November 1962, BISD 115/95; EC - Citrus
Products, GATT Doc. L/5776, dated 7 February 1985 (unadopted); EEC - Canned Fruit, GATT Doc. L/5778, dated 20
February 1985 (unadopted); Japan - Semi-conductors, adopted on 4 May 1988, BISD 355116; EEC - Oilseeds, adopted on 25
January 1990, BISD 375/86; US- Agricultural Waiver, adopted on 7 November 1990, BISD 375228. Only in EC - Citrus
Products did the complaining party claim that the benefit denied was not improved market access from tariff concessions
granted under GATT Articlell, but rather GATT Articlel:1 ("most-favoured-nation™) treatment with respect to unbound tariff
preferences granted by the EC to certain Mediterranean countries.

1529%ee, eg., Australian Subsidy on Ammonium Sulphate, BISD 11/188, 193-194; Germany - Sardines, BISD 15/53, 58-59;
EEC - Oilseeds, BISD 37586, 126-129.
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"1 The Genera Agreement on Tariffs and Trade 1994 (GATT 1994') shall consist
of:

€)] the provisons in the Genera Agreement on Tariffs and Trade, dated
30 October 1947, ...

(b) the provisions of the legal instruments set forth below that have entered into
force under the GATT 1947 before the date of entry into force of the WTO Agreement:

0] protocols and certifications relating to tariff concessions;
(d) the Marrakesh Protocol to GATT 1994".

As referenced in the quoted text -- also known as the GATT 1994 incorporation clause -- GATT 1994
incorporates both "protocols and certifications relating to tariff concessions' under paragraph 1(b)(i) and
"the Marrakesh Pratocol to GATT 1994" under paragraph 1(d). The ordinary meaning of the text of
paragraphs 1(b)(i) and 1(d) of GATT 1994, read together, clearly suggests that al protocols relating to
tariff concessions, both those predating the Uruguay Round and the Marrakesh Protocol to GATT 1994,
areincorporated into GATT 1994 and continue to have legal existence under the WTO Agreement.

10.65 Japan appears to argue that the Schedules annexed to the Marrakesh Protocol prevail as a later
agreement over Schedules that entered into force under GATT 1947. In our view, such an interpretation
would only make sense if the Marrakesh Protocol, referred to in paragraph 1(d) of GATT 1994, were
viewed as later in time than the protocols referred to in paragraph 1(b)(i) thereof, and then, only to the
extent of any conflict between tariff concessions annexed to the Marrakesh Protocol and the concessions
in the other tariff protocols incorporated in GATT 1994. We consider that, as argued by the United
States, Article30 of the Vienna Convention153°, which is designed to resolve conflicts between
provisions of successive tregties on the same subject matter, is not applicable to the situation at hand
because there is nothing inherently incompatible -- in conflict -- between the earlier and later agreed
tariff concessions. Such a conflict would only seem to exist if the subsequent concessions were less
favourable than prior concessions, which is not the situation in this case. Where tariff concessions have
been progressively improved, the benefits -- expectations of improved market access -- accruing directly
or indirectly under different tariff concession protocols incorporated in GATT 1994 can be read in
harmony. This approach is in accordance with genera principles of legal interpretation which, as the
Appellate Body reiterated in US- Gasoline, teach that one should endeavour to give legal effect to all
elements of atreaty and not reduce them to redundancy or inutility.*"

10.66 The conclusion that benefits accruing from concessions granted during successive rounds of
tariff negotiations may separately give rise to reasonable expectations of improved market access is
consistent with past panel reports.™>* The panel in EEC - Canned Fruit found that the United States had
a reasonable expectation arising from the EEC's 1974 tariff concessions pursuant to Article XXIV:6
negotiations and 1979 Tokyo Round tariff concessions (even though the panel separately found that the
United States could have anticipated certain subsidies in respect of the Tokyo Round tariff
concessions).™™  And the EEC - Oilseeds panel found that the United States had a reasonable

15%0Article 30 of the Vienna Convention, entitled "Application of successive treaties relating to the same subject-matter”,
providesin relevant part: "... 3. When al the parties to the earlier treaty are parties to the later treaty but the earlier treaty is not
terminated or suspended in operation under article59, the earlier treaty applies only to the extent that its provisions are
compatible with those of the later treaty".

SSWWT/DS2/ABIR, p. 23.

1532500 EEC - Canned Fruit, L/5778 (unadopted); EEC - Oilseeds, BISD 375/86.

SBEEC - Canned Fruit, L/5778 (unadopted), para. 54.
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expectation arising from the EEC's 1962 Dillon Round tariff concessions.”** Asthe United States points
out, these findings would not have been possible if subsequent multilateral tariff agreements or
enlargement agreements were deemed to extinguish wholesale the tariff concessions in prior tariff
schedules.

10.67 Thefollowing quotation from the EEC - Oilseeds panel report appears to usto be particularly on
point:

"In these circumstances, the partners of the Community in the successive
renegotiations under Article XX1V:6 could legitimately assume, in the absence of any
indications to the contrary, that the offer to continue a tariff commitment by the
Community was an offer not to change the balance of concessions previoudly attained.
The Panel noted that nothing in the material submitted to it indicated that the
Community had made it clear to its negotiating partners that the withdrawa and
reingtitution of the tariff concessions for oilseeds as part of the withdrawal of the whole
of the Community Schedule meant that the Community was seeking a new balance of
concessions with respect to these items. There is in particular no evidence that the
Community, in the context of these negotiations, offered to compensate its negotiating
partners for any impairment of the tariff concessions through production subsidies or
that it accepted compensatory tariff withdrawals by its negotiating partners to take into
account any such impairment. The balance of concessions negotiated in 1962 in respect
of oilseeds was thus not atered in the successive Article XXIV:6 negotiations. The
Panel therefore found that the benefits accruing to the United States under the oilseed
tariff concessions resulting from the Article XX1V:6 negotiations of 1986/87 include the
protection of reasonable expectations the United States had when these concessions
wereinitially negotiated in 1962".°%

10.68 Thefact that the EEC - Oilseeds case (and the unadopted EEC - Canned Fruit case as well) dealt
with renegotiation of tariff concessions under Article XXI1V:6 as opposed to Article XXVIII or
Article XXVIIlbis does not, in our view, undermine the relevance of the above finding to the case at
hand. This is because the Article XXIV:6 procedure is simply a means permitting a WTO Member,
which has entered into a customs union and which proposes to increase a rate of duty above bound
levels, to modify or withdraw that concession under the procedures of Article XXVI11.°°* The panel in
EEC - Oilseeds found that there was, effectively, no modification or withdrawal of tariff concessions
under Article XXIV:6 -- and no new baance of concessions achieved, i.e., "the balance of concessions
negotiated in 1962 ... was not adtered” -- even though the tariff bindings on oilseeds had been withdrawn
and reinstated intact.

10.69 We note that Article XXVIII may be invoked under specifically defined circumstances to
modify or withdraw concessions. And, as noted above, Article XX1V:6 permits Members which have
entered into customs unions to modify or withdraw those concessions under the procedures of
Article XXVIII. Article XXVII1bis, in contrast, which provides alegal basis for Members to reduce and
bind tariffs on a mutualy advantageous (i.e. multilateral) basis, as a general rule does not provide a
means to modify or withdraw tariff concessions,”*

BS¥EEC - Oilseeds, BISD 375/86, 126-127, paras. 144-146.

153 pid, 127-28, para. 146.

153%\We note in this regard that Article XXIV:6 does not establish a separate procedure, but explicitly cross-references the
procedures of Article XXVIII.

1537 respect of GATT 1947 negotiating rounds under Article XX VI11bis, it should be noted that there is a provision in the
Dillon Round "Protocol Embodying the Results of the 1960-61 Tariff Conference" providing for the substitution of new
concessions for old concessions where Dillon Round schedules provided for treatment for a product less favourable than that
provided in a pre-existing schedule. BISD 85/8, 9, para. 4. While there is no such provision in the Kennedy Round or Tokyo
Round protocols, a similar provision applicable only to Egypt, Peru, South Africa and Uruguay is found in paragraph 7 of the
Marrakesh Protocol. These provisions would not be relevant to Japan's progressive tariff reductions for film and paper in its
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10.70 We consider, therefore, that reasonable expectations may in principle be said to continue to exist
with respect to tariff concessions given by Japan on film and paper in successive rounds of
Article XXVII1bis negotiations. Nevertheless, the establishment of a case based on expectations from
rounds concluded 18 or 30 years ago may be difficult. The United States must show that those
expectations, aswell asits more recent ones, are currently nullified or impaired.

10.71 Turning to the four products at issue in this dispute and their relevance to reasonable
expectations claimed by the United States, we note that the first tariff concessions by Japan on
photographic film and paper were in the Kennedy Round and that these related only to black and white
film and paper; the subsequent concessions granted during the Tokyo and Uruguay Rounds related to
both colour and black and white film and paper. In light of these facts, two genera points can be made
as to how we shal proceed with our Article XXI11:1(b) analysis. Fird, it is clear that the United States
cannot claim any reasonable expectations on colour film or paper emanating from the Kennedy Round.
Second, because the US arguments and Japanese rebuttals focus mainly on the film market, and
particularly on that for colour film, we consider it appropriate to aso focus on the film market in our
analysis and, as of 1979, on the colour film market in particular, supplementing this analysis as necessary
with reference to the market for black and white film and both black and white and colour paper.

(i) L egitimate expectations of a benefit

10.72 The text of Article XXI11:1(b) simply refers to "a benefit accruing, directly or indirectly, under
this Agreement” and does not further define or explain what benefits are referred to. Past GATT panel
reports have considered that such benefits include those that a Member reasonably expects to obtain
from atariff negotiation.

10.73 Thefirst GATT report analysing Article XX111:1(b) was the 1950 Report of the Working Party
on Audtralian Qubsidy on Ammonium Sulphate. The Working Party found that the withdrawal by
Audtralia of a wartime subsidy on sodium nitrate fertilizer while maintaining a subsidy on ammonium
sulphate fertilizer, although not inconsistent with Australia's GATT aobligations, nullified or impaired
benefits accruing to Chile under the General Agreement. The Working Party agreed that impairment
would exist if the Australian action

"which resulted in upsetting the competitive relationship between sodium nitrate and
ammonium sulphate could not reasonably have been anticipated by the Chilean
Government, taking into consideration al pertinent circumstances and the provisions of
the General Agreement, at the time it negotiated for the duty-free binding on sodium
nitrate. The working party concluded that the Government of Chile had reason to
assume, during these negotiations, that the war-time fertilizer subsidy would not be
removed from sodium nitrate before it was removed from ammonium sulphate.
[Reasons omitted.] For these reasons, the working party also concluded that the
Australian action should be considered as relating to a benefit accruing to Chile under
the Agreement, and that it was therefore subject to the provisions of Article XXIII. ...
The inequality created and the treatment Chile could have expected at the time of the
negotiation, after taking into consideration all pertinent circumstances, including the
circumstances mentioned above, and the provisons of the Genera Agreement, were
important elementsin the working party’ s conclusions”.>*

The 1952 Panel Report on Germany - Sardines also based a non-violation finding on an "action of the
German Government, which resulted in upsetting the competitive relationship between [different

(..continued)

Kennedy, Tokyo and Uruguay Round schedules.
1538 Australian Subsidy on Ammonium Sulphate, BISD 11/188, para. 12 (emphasis added).
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members of the same fish family that] could not reasonably have been anticipated by the Norwegian
Government at the time it negotiated for tariff reductions on [fish]". In so finding, the panel noted
that Norway "had reason to assume” that the fish they were interested in would not be treated less

n 1539

favourably.™*

10.74

Two GATT study groups elaborated these concepts in the context of subsidies, in each case
focusing on whether a party had reasonable expectations that certain treatment would continue. 1n 1955,

aworking party wrote:

"So far as domestic subsidies are concerned, it was agreed that a contracting party
which has negotiated a concession under Article 11 may be assumed, for the purpose of
Article XXIlI, to have a reasonable expectation, failing evidence to the contrary, that
the vaue of the concession will not be nullified or impaired by the contracting party
which granted the concession by the subsequent introduction or increase of a domestic

subsidy on the product concerned".”>**

A 1961 report, citing the foregoing paragraph, stated:

10.75

"In this connexion it was noted that the expression 'reasonable expectation' was
qualified by the words 'failing evidence to the contrary'. By this the Panel understands
that the presumption is that unless such pertinent facts were available at the time the
tariff concession was negotiated, it was then reasonably to be expected that the
concession would not be nullified or impaired by the introduction or increase of a
domestic subsidy."*>*

The 1990 Panel Report on EEC - Qilseeds approached a non-violation complaint as follows:

"The Panel examined whether it was reasonable for the United States to expect that the
Community would not introduce subsidy schemes systematically counteracting the
price effect of the tariff concessions.

The Panel does not share the view of the Community that the recognition of the
legitimacy of such expectations would amount to a re-writing of the rules of the General
Agreement. The contracting parties have decided that a finding of impairment does not
authorize them to request the impairing contracting party to remove a measure not
inconsistent with the General Agreement; such a finding merely allows the contracting
party frustrated in its expectation to request, in accordance with Article XXII11:2, an
authorization to suspend the application of concessions or other obligations under the
Genera Agreement. The recognition of the legitimacy of an expectation thus
essentially means the recognition of the legitimacy of such arequest. The recognition
of the legitimacy of an expectation relating to the use of production subsidies therefore
in no way prevents a contracting party from using production subsidies consistently
with the General Agreement; it merely delineates the scope of the protection of a
negotiated balance of concessions. For these reasons the Panel found that the United
States may be assumed not to have anticipated the introduction of subsidies which
protect Community producers of oilseeds completely from the movement of prices for

1539B|SD 19/53, 58, para. 16 (emphasis added).

301pid. The panel found that the fish at issue, although of the same family, were not "like products’ and thus the differential

tariff treatment did not violate Articlel.

Bhworking Party Report on Other Barriers to Trade, adopted on 3 March 1955, BISD 35/222, 224, para. 13 (emphasis

added).

15%2Panel Report on Operation of the Provisions of Article XV, adopted on 21 November 1961, BISD 105/201, 209, para. 28.
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imports and thereby prevent tariff concessions from having any impact on the
competitive relationship between domestic and imported oilseeds, and which have as
one consequence that all domestically-produced oilseeds are disposed of in the internal
market notwithstanding the availability of imports’.*>*

10.76 As suggested by the 1961 report, in order for expectations of a benefit to be legitimate, the
challenged measures must not have been reasonably anticipated at the time the tariff concession was
negotiated. If the measures were anticipated, a Member could not have had a legitimate expectation of
improved market access to the extent of the impairment caused by these measures.

10.77 Thus, under Article XXI11:1(b), the United States may only claim impairment of benefits related
to improved market access conditions flowing from relevant tariff concessions by Japan to the extent that
the United States could not have reasonably anticipated that such benefits would be offset by the
subsequent application of a measure by the Government of Japan. In the case before us, there is
disagreement between the parties on this issue of reasonable anticipation with respect to each and every
"measure” claimed by the United States to nullify and impair benefits accruing to it under GATT.

10.78 An obvious starting point for determining whether a measure was reasonably anticipated is to
consider whether the measure was adopted before or after the conclusion of the relevant round of tariff
negotiations, which is the approach taken in the 1961 report quoted above. The parties argue, however,
that the matter is much more complicated than that. According to the United States, it was simply
unaware of some "measures' that predated the conclusion of the relevant round of tariff negotiations due
to their nontransparent nature. In other instances, the United States indicates that although it was aware
of the existence of the "measures’ prior to such conclusion, it did not know and could not have known of
their significance in relation to access of imported film and paper to the Japanese market at the time of
the relevant tariff negotiations. Japan, in contrast, maintains that the United States did anticipate or
should have anticipated all of the alleged "measures’. In this regard, it argues that exporting Members
should reasonably anticipate GATT-consistent measures taken by an importing Member to improve the
efficiency of a particular sector of its economy, such as the distribution sector.

10.79 We consider that the issue of reasonable anticipation should be approached in respect of specific
"measures’ in light of the following guidelines. First, in the case of measures shown by the United
States to have been introduced subsequent to the conclusion of the tariff negotiations at issue, it is our
view that the United States has raised a presumption that it should not be held to have anticipated these
measures and it is then for Japan to rebut that presumption. Such a rebuttal might be made, for example,
by establishing that the measure at issue is so clearly contemplated in an earlier measure that the United
States should be held to have anticipated it. However, there must be a clear connection shown. In our
view, it is not sufficient to claim that a specific measure should have been anticipated because it is
consistent with or a continuation of a past general government policy. Asin the EEC - Oilseeds case™",
we do not believe that it would be appropriate to charge the United States with having reasonably
anticipated all GATT-consistent measures, such as "measures' to improve what Japan describes as the
inefficient Japanese distribution sector. Indeed, if a Member were held to anticipate all GATT-consistent
measures, a hon-violation claim would not be possible. Nor do we consider that as a generd rule the
United States should have reasonably anticipated Japanese measures that are similar to measures in other
Members markets. In each such instance, the issue of reasonable anticipation needs to be addressed on a
case-by-case basis.

10.80 Second, in the case of measures shown by Japan to have been introduced prior to the conclusion
of the tariff negotiations at issue, it is our view that Japan has raised a presumption that the United States
should be held to have anticipated those measures and it is for the United States to rebut that

BEEC - Oilseeds, BISD 375/86, 128-129, paras. 147-148.
SEEC - Oilseeds, BISD 37586, paras. 147, 148.
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presumption. In this connection, it is our view that the United States is charged with knowledge of
Japanese government measures as of the date of their publication. We realize that knowledge of a
measure's existence is not equivalent to understanding the impact of the measure on a specific product
market. For example, a vague measure could be given substance through enforcement policies that are
initially unexpected or later changed significantly. However, where the United States claims that it did
not know of a measure's relevance to market access conditions in respect of film or paper, we would
expect the United States to clearly demonstrate why initially it could not have reasonably anticipated the
effect of an existing measure on the film or paper market and when it did redize the effect. Such a
showing will need to be tied to the relevant points in time (i.e., the conclusions of the Kennedy, Tokyo
and Uruguay Rounds) in order to assess the extent of the United States legitimate expectations of
benefits from these three Rounds. A simple statement that a Member's measures were so opague and
informal that their impact could not be assessed is not sufficient. While it is true that in most past non-
violation cases, one could easily discern a clear link between a product-specific action and the effect on
the tariff concession that it alegedly impaired, one can aso discern a link between general measures
affecting the interna sale and distribution of products, such as rules on advertising and premiums, and
tariff concessions on productsin general.

10.81 Third, for our purposes, we consider the conclusion of the tariff negotiations in the three Rounds
to be asfollows: In the case of the Kennedy Round, it appears that tariff negotiations continued until the
very end of the Round and thus we will consider the date of the conclusion of the Round, i.e., 30 June
1967, as the relevant date. In the case of the Tokyo Round, the conclusion of the Round was 12 April
1979, athough the relevant Protocol was formally dated 30 June 1979. We will address where
appropriate the US argument that the negotiations on film tariff reductions ended earlier. In the case of
the Uruguay Round, tariff negotiations were substantially completed as of 15 December 1993, although
the forma end of the Round occurred on the signing of the WTO Agreement in Marrakesh on 15 April
1994. Accordingly, we will use the date of 15 December 1993 as the conclusion of the Uruguay Round
tariff negotiations.

(© Nullification or impair ment of benefit: causality

10.82 The third required element of a non-violation claim under Article XXI11:1(b) is that the benefit
accruing to the WTO Member (e.g., improved market access from tariff concessions) is nullified or
impaired as the result of the application of a measure by another WTO Member. In other words, it must
be demonstrated that the competitive position of the imported products subject to and benefitting from a
relevant market access (tariff) concession is being upset by ("nullified or impaired ... as the result of")
the application of a measure not reasonably anticipated. The equation of "nullification or impairment”
with "upsetting the competitive relationship” established between domestic and imported products as a
result of tariff concessions has been consistently used by GATT panels examining non-violation
complaints. For example, the EEC - Oilseeds panel, in describing its findings, stated that it had "found ...
that the subsidies concerned had impaired the tariff concession because they upset the competitive
relationship between domestic and imported oilseeds, not because of any effect on trade flows'."** The
same language was used in the Australian Subsidy and Germany - Sardines cases.”>*® Thus, in this case,
it is up to the United States to prove that the governmental measures that it cites have upset the
competitive relationship between domestic and imported photographic film and paper in Japan to the
detriment of imports. In other words, the United States must show a clear correlation between the
measures and the adverse effect on the relevant competitive relationships.

10.83 We consider that this third element -- causdlity -- may be one of the more factually complex
areas of our examination. In this connection, we note that in the three prior non-violation cases in which
panels found that the complaining parties had failed to provide a detailed justification to support their

5%5Follow-up on the Panel Report, EEC - Oilseeds, BISD 395/91, 114-115, para. 77 (emphasis added).
15%5ee para. 10.73 above.
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claims, the issue turned primarily on the lack of evidence of causdity.™’ Four issues related to

causation merit general discussion. First, the question of the degree of causation that must be shown --
"but for" or less. Second, the relevance of the origin-neutral nature of a measure to causation of
nullification or impairment. Third, the relevance of intent to causality. And fourth, the extent to which
measures may be considered collectively in an analysis of causation.

10.84 Astothefirst issue, the United States argues that it need not show that the measuresin issue are
a"but for" cause of impairment of market-access conditions for imported film and paper, but that it need
only demonstrate that these measures are "a" cause of such distortion. Japan argues that a clear linkage
between the measure a issue and the aleged nullification or impairment must be proved by the
complaining party in order to establish the necessary causal connection. Specifically, Japan states that
the issue is whether the complaining party has provided a "detailed justification” in support of its claim
that a measure has caused nullification or impairment. In our view, Japan should be responsible for what
is caused by measures attributable to the Japanese Government as opposed, for example, to what is
caused by restrictive business conduct attributable to private economic actors. At this stage of the
proceeding, the issue is whether such a measure has caused nullification or impairment, i.e., whether it
has made more than a de minimis contribution to nullification or impairment.

10.85 In respect of the second issue, Japan argues that al of the accused "measures* are neutra as to
origin of the goods, none of them distinguishing between the imported and domestic products concerned,
and that there is accordingly no causal connection between the aleged "measures’, individualy or
collectively, and any unfavourable competitive conditions for imported film and paper. The United
States responds that the "measures’ at issue have had a disparate impact on imported products in their
application, thereby upsetting competitive conditions of market access for imported film and paper. In
our view, even in the absence of de jure discrimination (measures which on their face discriminate as to
origin), it may be possible for the United States to show de facto discrimination (measures which have a
disparate impact on imports). However, in such circumstances, the complaining party is called upon to
make a detailed showing of any claimed disproportionate impact on imports resulting from the origin-
neutral measure. And, the burden of demonstrating such impact may be significantly more difficult
where the rel ationship between the measure and the product is questionable.

10.86 We note that WTO/GATT case law on the issue of de facto discrimination is reasonably well-
developed, both in regard to the principle of most-favoured-nation treatment under GATT Article ">
and in regard to that of national treatment under GATT Article111.">* The consistent focus of GATT
and WTO panels on ensuring effective equality of competitive opportunities between imported products
from different countries and between imported and domestic products has been confirmed by the
Appellate Body in its reports on Japan - Alcoholic Beverages™ and most recently in Bananas 1™,
with respect to both GATT and GATS non-discrimination rules. We consider that despite the fact that
these past cases dedt with GATT provisions other than Article XXI11:1(b), the reasoning contained
therein appearsto be equally applicable in addressing the question of de facto discrimination with respect
to claims of non-violation nullification or impairment, subject, of course, to the cavest, that in an Article
XXI11:1(b) case the issue is not whether equality of competitive conditions exists but whether the relative
conditions of competition which existed between domestic and foreign products as a consequence of the

¥Uruguayan Recourse, BISD 115/95, 100, para. 15; Japan - Semi-conductors, BISD 355116, 161, para. 131; US-
Agricultural Waiver, BISD 375/228, 261-62, paras. 5.20-5.23.

15%85eg, e.g., Panel Report on European Economic Community - Imports of Beef from Canada, adopted on 10 March 1981,
BISD 285/92, 98, paras. 4.2, 4.3.

1¥9%ee Panel reports on United States - Section 337 of the Tariff Act of 1930 ("US - Section 337"), adopted on
7 November 1989, BISD 365/345, para. 5.11; Canada - Import, Digtribution and Sale of Certain Alcoholic Drinks by
Provincial Marketing Agencies, adopted on 18 February 1992, BISD 39527, paras. 5.12-5.14 and 5.30-5.31; US - Malt
Beverages, BISD 395206, para. 5.30; US - Gasoline, WT/DS2/R, para. 6.10; Japan - Alcoholic Beverages, WT/DSB/R, para.
6.33 and Bananas |11, WT/DS27/R/ECU, paras. 7.179-7.180

10WT/DSB/ABIR, adopted on 1 November 1996, p. 16.

SSWT/DS27/ABIR, pp. 97-99.
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relevant tariff concessions have been upset.'>>

10.87 The third issue is the relevance of intent to causality. The parties disagree in many cases
whether the intent behind a specific measure is to limit imports or to promote an unrelated policy goal.
From our reading of the measures and consideration of the parties arguments, it is apparent that there
may have been more than one reason motivating the adoption of measures. We note, however, that
Article XXII11:1(b) does not require a proof of intent of nullification or impairment of benefits by a
government adopting a measure. What matters for purposes of establishing causality is the impact of a
measure, i.e. whether it upsets competitive relationships. Nonetheless, intent may not be irrelevant. In
our view, if ameasure that appears on its face to be origin-neutral in its effect on domestic and imported
products is nevertheless shown to have been intended to restrict imports, we may be more inclined to
find a causal relationship in specific cases, bearing in mind that intent is not determinative where it in
fact exists. It remains for the complaining party to show that the specific measure it challenges doesin
fact nullify or impair benefits within the meaning of Article XXI11:1(b).

10.88 Finally, as for the US position that the Panel should examine the impact of the measures in
combination as well as individualy (a position contested by Japan), we do not reject the possibility of
such an impact. It is not without logic that a measure, when analyzed in isolation, may have only very
limited impact on competitive conditions in a market, but may have a more significant impact on such
conditions when seen in the context of -- in combination with -- a larger set of measures.
Notwithstanding the logic of this theoretical argument, however, we are sensitive to the fact that the
technique of engaging in a combined assessment of measures so as to determine causation is subject to
potential abuse and therefore must be approached with caution and circumscribed as necessary .

10.89 For the sake of acomplete analysis of the US claims, we will examine each alleged "measure” in
light of each of the three elements of a non-violation claim. Thus, even if we find an aleged "measure"
is not a measure for purposes of Article XXI11:1(b), we will continue with an analysis of the other two
elements. Similarly, even if we find that a measure should have been reasonably anticipated, we will
nevertheless carry through with the causality analysis.

3. DISTRIBUTION "MEASURES'
@ General

10.90 The US case againgt distribution "measures' may best be understood in the context of the
genera theme advanced by the United States to the effect that there exists in Japan a unique relationship
between government and industry. The US argument is that for Japan to develop and implement its
industrial policy, the government relies heavily on different types of quasi-governmental entities,
including, inter alia, fair trade councils, advisory committees, study groups, research institutes, and
chambers of commerce. The US position is that the participation of these entities in the "concerted
adjustment” process increases the "peer pressure” on these entities to comply with the industria policies
adopted by the government.

10.91 InJapan'sview, the United States relies on adistorted characterization of the Japanese system by
atempting to lump al forms of government-industry cooperation, as well as administrative guidance,
into one catch-all category of informal but binding regulations. Japan's position is that each "measure"
should be examined on its own merit without any preconceived prejudice of a so-caled "unique’

Japanese system.

1%525ee para. 10.82 above.
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10.92 The United States argues that when the liberalization of international trading conditions became
imminent, MITI and Japanese industry recognized the superiority of foreign firms which could create
serious competition for Japanese manufacturers and their products. MITI and Japanese manufacturers, it
is argued, consequently devised a plan to streamline Japan's distribution system in order to bring it under
the control of domestic producers. The basic US position is that MITI sought to strengthen vertical
distribution channels that would handle the products of a particular domestic manufacturer exclusively.

10.93 Asnoted above (para. 10.23), the United States claims that Japan's application of the following
eight distribution "measures’ encouraged and facilitated the creation of a market structure for
photographic film and paper in Japan in which imports are excluded from traditional distribution
channels, thereby nullifying or impairing benefits accruing to the United States under Article
XXI11:1(b): %%

(2) 1967 Cabinet Decision,

(2) 1967 JFTC Notification 17 on premiums to businesses,

(3) 1968 Sixth Interim Report on Distribution Modernization Outlook and Issues;
(4) 1969 Seventh Interim Report on Systemization of Distribution Activities;

(5) 1969 Survey Report regarding Transaction Terms;

(6) 1970 Guidelinesfor Rationalizing Terms of Trade for Photographic Film;

(7) 1971 Basic Plan for the Systemization of Distribution; and

(8) 1975 Manual for Systemization of Distribution by Industry: Cameraand Film.

We will examine each of these eight distribution "measures’ in the order listed above.

10.94 Inthe following anaysis, we will consider whether the US claim in respect of each "measure”
has been justified in light of the three required elements of Article XXII11:1(b): (i) the application of a
measure; (ii) the existence of a benefit accruing to the United States; and (iii) the nullification or
impairment of that benefit by the measure (causality).

(b) 1967 Cabinet Decision

10.95 The firgt distribution "measure” clamed by the United States to nullify or impair benefits
accruing to it under Article XXI11:1(b) is the Japanese Cabinet Decision on Liberalization of Inward
Direct Investment of 6 June 1967 ("1967 Cabinet Decision")">*. The Cabinet Decision gave three points
as

"the basic direction of the countermeasures that the government should adopt ... :
(2) prevent disorder that may arise from the advancement of foreign capital; (2) create
the foundation to enable our enterprises to compete with foreign enterprises on equa
terms; and (3) actively strengthen the quality of [domestic] mtapris&lggscl reorganize

theindustrial system so that they can fully compete with foreign capital”.

10.96 The United States asserts that this Cabinet Decision was a "watershed" in Japan's efforts to
restructure Japanese industry to resist imminent foreign competition following capital liberalization in
the 1960s, establishing a clear nationa priority to pursue distribution policies aimed at protecting

1553We found in paragraph 10.21 above that three additional distribution "measures” cited by the United States -- specifically,
application of the international contract notification provisions of JFTC Rule No. 1 under Article 6 of the Antimonopoly Law
(April 1971), JDOB funding for Konica s wholesalers (1976) and SMEA funding for photoprocessing laboratories (July 1977) --
are not within the terms of reference of this Panel because they were not raised in the request for the establishment of the Panel
in amanner consistent with Article 6.2 of the DSU. We have therefore excluded them from further consideration.

1%4US Ex. 67-6. It should be noted that the 1967 Cabinet Decision is also cited by the United States as a promotion
"countermeasure”.

81 hid, p.4.
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domestic manufacturers from foreign competition. According to the United States, this decision
formaly endorsed the use of "countermeasures' to offset the effects of liberalization, making the
protection of Japanese markets from foreign competition a high national priority. The decision further
allegedly emphasized that the distribution sector was a key areafor renovation and improvement so as to
support the production sector, using a concerted industry-government approach.

10.97 Japan responds that the 1967 Cabinet Decision, which implemented the first stage of capital
liberalization, was concerned generally with modernization and improved efficiency in the Japanese
distribution sector so as to permit domestic industries to compete with foreign rivals in the new, less
regulated business environment.

10.98 Application of measure. Although there can be little doubt that the 1967 Cabinet Decision as a
whole constitutes a measure, within the meaning of Article XXIl11:1(b), we note that the part of the
decision addressing modernization of the Japanese distribution system is more in the nature of a general
policy statement than either a decision on particular government actions or a mandate to private industry
to follow governmental policy by taking specific actions. We further note that the parties differ on the
issue of whether or not this measure is gill in effect. While Japan submits and the United States
concedes that the 1967 Cabinet Decision was repealed on 26 December 1980, the United States argues
that the repeal affects only that portion of the 1967 Cabinet Decision relating to controls on international
investment in Japan, not the distribution policies and liberalization "countermeasures' directed by the
1967 Cabinet Decision. In reply, Japan indicates that it is impossible to respond adequately to this
contention because the United States does not specify which measures it believes resulted from the 1967
Cabinet Decision, and that in any case any measures not specifically identified are not properly before
this Panel.

10.99 Reviewing the 1967 Cabinet Decision, we note that it addresses, in genera terms, broad
categories of measures which the Japanese Government considered as needing to be taken in conjunction
with the liberalization of direct investment rules. The decision indicates that

"[a]sfor our national economy as liberalization progresses, athough foreign capital may
advance into many of our industries, it is hoped that our firms will be able to compete
fairly and effectively with them fairly and cooperate with them on equal terms, thereby
promoting national economic interests. The largest future goal of the people, business
circles and government must be the swift attainment of such a stage by our national
economy. ... [I]t would be necessary to restrain foreign enterprises coming into Japan
after liberalization from disturbing order in domestic industries, by resorting to the
strength of their superior power, and from advancing into the non-liberalized sectors by
evading control. ... The establishment of these countermeasures for strengthening the
capacity of our enterprises for international competition and for preventing foreign
enterprises from disturbing order in our industries and market would be a basic
necessity if the liberalization is to be promoted and if our people are to enjoy its
economic benefits’ >

10.100 By its terms, the Cabinet Decison of 26 December 1980 abolishes the 1967 Cabinet
Decision.™ However, athough there can be no doubt that the 1967 Cabinet Decision has been
abolished, it is not clear to us that the broad policies on modernization of the manufacturing and
distribution sectors outlined in the 1967 Cabinet Decision have been abandoned. The 1980 Decision
provides only that

"1. The Government will apply the Foreign Exchange and Foreign Trade Control

5581 bid, pp. 2, 4.
1%57Concerning the Application of Inward Investments, Cabinet Decision, 26 December 1980, Japan Ex. B-55.



WT/DSA4/R
Page 453

Law in an appropriate manner for the management of foreign direct investment ...

2. Furthermore, the Government, for the time being, will dedl carefully, as we
have done so in the past with foreign direct investment in agriculture, forestry, mining,
oil, and leather and leather product manufacturing ...".

In our view, the 1967 policies could have been carried forward, consistently with the 1980 Decision. To
the extent the policies have not been abandoned, we consider that they continue to congtitute a measure
within the meaning of Article XXI11:1(b).

10.101 Benefit accruing. We recal the US claim that the benefits accruing to it are its legitimate
expectations of improved market access resulting from Japanese tariff concessions on film and paper at
the conclusion of the Kennedy, Tokyo and Uruguay Rounds. The United States maintains that it could
not have reasonably anticipated the impact of the 1967 Cabinet Decision during the Kennedy Round
negotiations. Specifically, according to the United States, at the time of the Kennedy Round negotiations
there were no pertinent facts available concerning the actions Japan was preparing to take to implement
its "liberalization countermeasures programme” and that as of 30 June 1967, the Cabinet Decision had
yet to be promulgated and implemented. Similarly, the United States argues that it was unaware of the
impact of this Cabinet Decision on the film market in Japan even as of the conclusion of the Tokyo and
Uruguay Rounds.

10.102 Japan argues that the United States cannot properly claim to have any legitimate expectations of
such improved market access because the first Japanese tariff concessions on film and paper -- limited to
black and white film and paper -- occurred at the conclusion of the Kennedy Round on 30 June 1967,
several weeks following the Cabinet Decision of 6 June1967. Moreover, according to Japan, the
Cabinet Decision was preceded by a high-level public debate on capital liberalization, a debate of which
the United States would have been aware. Japan argues that the measure should have been anticipated
by the United States a fortiori as of the conclusion of the Tokyo and Uruguay Rounds.

10.103 We note that this Cabinet Decision of 6 June 1967 was published in Kampo (Japan's officia
gazette) on 21 June 1967, thus predating the formal conclusion of the Kennedy Round (30 June 1967)
by nine days. We recall the test developed in our general discussion of reasonable anticipation to the
effect that a Member is presumed to have knowledge of a measure as of the date of its publication, but
that this presumption may be rebutted where the Member identifies exceptional circumstances. Because
of the short time period between this particular measure's publication and the forma conclusion of the
Kennedy Round, we consider it difficult to conclude that the United States should be charged with
having anticipated the 1967 Cabinet Decision since it would be unredistic to expect that the United
States would have had an opportunity to reopen tariff negotiations on individual products in the last few
days of a multilateral negotiating round. Accordingly, we consider that the United States, in relation to
the 1967 Cabinet Decision, has legitimate expectations of improved market access emanating from the
Kennedy Round. However, applying the test developed earlier, we find that the United States may not
claim legitimate expectations arising from the Tokyo and Uruguay Round concessions.

10.104 Impairment and causality. The United States argues that improved market access to the
Japanese distribution system for film and paper emanating from Japan's Kennedy Round concessions on
black and white film and paper are nullified and impaired as the result of the 1967 Cabinet Decision and
subsequent "liberalization countermeasures” of the Japanese Government. Japan contends that the 1967
Cabinet Decision contains only very general policy statements as to what sorts of actions the government
considered to be desirable in order to modernize Japan's overall distribution sector following capita
liberalization; it does not set in motion any specific measures which could be said to discriminate de jure
or de facto againgt the access of imports to the Japanese market. Japan argues that the United States has

58T able U of Japan's First Submission, p. 188.
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not provided any evidence to the Panel demonstrating "impairment” resulting from the Cabinet Decision.

10.105 In our anadysis of the claim that the 1967 Cabinet Decision impairs market-access benefits
accruing to the United States, we note that one theme found in the 1967 Cabinet Decision is that the
Japanese Government should find ways to help modernize the distribution sector so as to respond to the
intensified competition that capital liberalization was expected to bring. However, the portions of the
Cabinet Decision addressing the need to modernize the Japanese distribution system are in the nature of
very general policy statements, which do not provide for clear mandates, orders or recommendations to
government entities or private companies to act in a specific way. In fact, the United States has not been
able to point to any specific governmental actions or private sector activity in the distribution sector
emanating from the 1967 Cabinet Decision in and of itself (although it does argue that in general terms
most of the subsequent distribution "measures’ it cites are grounded in the 1967 Cabinet Decision).
Accordingly, we find that the United States has not demonstrated that the general policy statements
contained in the 1967 Cabinet Decision, nullify or impair benefits accruing to the United States within
the meaning of Article XXIlI:1(b). At mogt, in our view, the 1967 Cabinet Decision is part of the
context for later actions taken by the Government of Japan.

10.106 Thus, while the 1967 Cabinet Decision may till be viewed as a measure for purposes of
Article XXI11:1(b) and the United States is not charged with having anticipated the measure prior to the
conclusion of the Kennedy Round, the United States should have anticipated the Decision as of the
conclusion of the Tokyo and Uruguay Rounds. Moreover, the United States has not shown that the
measure nullifies or impairs benefits accruing to it from the Kennedy Round in respect of black and
white film and paper, nor from the Tokyo or Uruguay Rounds in terms of black and white and colour

film and paper.

(© 1967 JFTC Notification 17 on premiumsto businesses

10.107 The second distribution "measure” we shall examine is JFTC Notification 17 of 10 May 1967,
which sets a ceiling of 100,000 yen per year on premiums between businesses (e.g., manufacturers and
wholesalers) ("JFTC Notification 17)."*° This notification is based on Article 3 of the Premiums Law.
It limits to 100,000 yen annually the right of manufacturers of certain goods, including manufacturers of
photosensitivity materials, to offer cash or other premiums to wholesalers or retailers as an inducement
for the wholesaler or retailer to begin handling the manufacturer's products, or to meet other transaction
conditions. An exception to this prohibition on premiums in excess of 100,000 yen (Item 2-4) allows a
manufacturer to offer premiums to employees of distributors and retailers that are in a specia
relationship with the manufacturer (e.g. through capital investment, interlocking directorates, etc.). JFTC
Notification 17 was repealed in April 1996 in the course of review of the Premiums Law.

10.108 Application of measure. The United States contends that JFTC Notification 17 is a
governmental measure. While conceding that the measure was repealed in April 1996, the United States
argues that other provisions of Japanese law make the repeal meaningless. Specifically, premiums from
manufacturers to wholesalers are still subject to Designation 9 of JFTC Notification 15 of 1982"%, i.e,,
the provision governing the use of "unjust inducements' under the Antimonopoly Law. That designation
prohibits premium offers in excess of "normal business practice”. Thus, according to the United States,
given that JFTC Notification 17 set industry practice for 19 years, it is uncertain at best as to whether
present restrictions under Designation 9 will differ at all from the situation under JFTC Notification 17.
Japan counters that, athough JFTC Notification 17 was at one time a governmental measure, it was
formally repealed in April 1996. Thus, for Japan, there is no governmental measure in issue. Asfor the
alleged continuation of the policy underlying JFTC Notification 17 through Designation 9 of JFTC
Notification 15 (1982), Japan responds that the United States is belatedly raising a "measure” or policy

159US Ex. 67-4; Japan Ex. D-42. It should be noted that JFTC Notification 17 is also claimed by the United States to be a
promotion "countermeasure’.
1580US Ex. 82-6.
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that was not specifically identified in its panel request and which is therefore outside the Panel's terms of
reference. Japan further states that under Designation 9 of JFTC Noatification 15, the automatic trigger
level of 100,000 yen no longer exists and the burden of proof lies with the JFTC.

10.109 We note that both parties agree that between 1967 and 1996, JFTC Notification 17 was a
governmental measure. We aso note that they both agree that the measure was repealed in April 1996.
The issue before us, therefore, is whether or not we should take cognizance of what the United States
describes as a continuation of the policy of JFTC Notification 17 by means of Designation 9 of JFTC
Notification 15 (1982), the latter not having been specifically identified in the US panel request. On this
issue, we recall that JFTC Notification 17 itself was also not specifically identified in the panel request,
but that we decided to include it within our terms of reference given that it was a measure taken pursuant
to the Premiums Law which was specifically identified in the request. JFTC Natification 15 of 1982, in
contrast, is a measure taken pursuant to Article 2.9 of the Antimonopoly Law of 1947. While the
Antimonopoly Law was cited in the panel request, it was cited only in respect of a"measure” relating to
dispatched employees. Consequently, we found that "measures’ unrelated to dispatched employees (i.e.,
measures relating to international contract notification and to guidance on loss-leader advertising and
dumping) were not within our terms of reference. That finding suggests that we should aso not consider
Designation 9 of JFTC Notification 15 to be within our terms of reference. Moreover, even if we were
to consider that it is appropriate to take into account the US argument that the policy underlying JFTC
Notification 17 (1967) has continued to be applied under Designation 9 of JFTC Notification 15 (1982),
we note that the United States has not demonstrated that the policy underlying JFTC Notification 17 has
been continued through ongoing administrative guidance under the Designation.

10.110 Benefit accruing. We recall the US argument that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from tariff
concessions made by Japan in the Kennedy, Tokyo and Uruguay Rounds, and that it could not have
anticipated the impact of JFTC Notification 17 at the time of the Kennedy Round negotiations because
there were no pertinent facts available at that time concerning the actions Japan was preparing to take to
implement its liberaization "countermeasures’ programme. The United States further argues that it
could not have reasonably anticipated the impact of this measure even as of Japan's concessions on film
in paper at the conclusion of the Tokyo and Uruguay Rounds. We also recall the Japanese position that
the United States cannot properly claim to have any legitimate expectations of such improved market
access because the first Japanese tariff concessions on film and paper -- limited to black and white film
and paper -- occurred at the conclusion of the Kennedy Round on 30 June 1967, more than a month and
a half following issuance JFTC Natification 17 on 10 May 1967. Japan argues that the United States
should have reasonably anticipated the measure a fortiori as of the conclusion of the two later rounds.

10.111 In our view, given that the publication of JFTC Notification 17 predated the conclusion of the
Kennedy Round, it is difficult to conclude that the United States should not be held to have anticipated
JFTC Natification 17 in advance of Japan's first tariff concessions on film and paper. As we noted
earlier, the United States is charged with knowledge of Japanese regulations on publication.  Although
we can conceive of circumstances where the exporting WTO Member may not reasonably be aware of
the significance of a measure for or its potentia disparate impact on imported products until some time
after its publication, the United States has not demonstrated the existence of any such circumstance here.
We are not persuaded that the United States has met its burden of establishing that in relation to JFTC
Notification 17, it has legitimate expectations of improved market access emanating from the Kennedy
Round. We consider that this reasoning applies a fortiori to claimed |egitimate expectations arising from
the Tokyo and Uruguay Round concessions.

10.112 Impairment and causality. The United States contends that even though JFTC Notification 17,
which set a 100,000 yen ($278 in 1967) maximum annua limit on the premium that a manufacturer
could give to awholesaer or retailer (or a primary wholesaler to a secondary wholesaler or retailer) for
al products traded between the two, applied to both domestic and foreign enterprises, it upset the
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competitive relationship between the two. In the US view, foreign enterprises entering the Japanese
market or trying to expand their market share following tariff reductions and import liberalization, were
not able to invest in their own distribution networks until the 1970s when investment restrictions were
progressively lifted. Thus, foreign enterprises had to compete with Japanese manufacturers for existing
wholesalers and distributors to carry their products. JFTC Notification 17 limited the ability of foreign
enterprises to outbid Japanese enterprises in the competition for Japanese distributors by setting an
arbitrarily low ceiling on the amount of premiums that a manufacturer could give to a wholesaer or
retailer in any one year. In addition, the United States argues that foreign manufacturers, which had no
direct relationships with Japanese wholesalers because of Japan's requirement that they deal with a sole
import agent, were prohibited from availing themselves of the exception under Item 2-4 of the JFTC
Notification 17 which permitted the offering of unlimited premiums to the employees of enterprises that
werein exclusive, vertically-integrated relationships with the manufacturer.

10.113 Japan responds that JFTC Notification 17 did not single out the photographic materials industry:

more than 100 industries were covered. In any event, the regulation only restricted excessive premium
offersto distributors, not other promotional activities. The rationae for the restriction was that excessive
offers could impair fair and free price competition in the distribution sector and could increase the
distribution cost to the detriment of consumer interests. Low price offers, rebates and offers of goods to
assist the other parties promotiona activities were not regulated under this JFTC notification. Japan also
argues that the United States misconstrues the nature of the exception found in Item 2-4. Premiums
offered to employees of companies which were in a specia relationship, through share holdings or
interlocking directorates, with the manufacturer, did not fall under the regulation, because they were no
different than premiums offered to one's own employees. The exception applied only to transactions
which were virtually identical to operations within asingle entity. Fuji and its primary wholesalers were
not eligible because they were not in such a specia relationship. Finaly, as to the US arguments on
investment restrictions, Japan responds that during the period before capita liberalization, if Kodak had
wanted to use investments to establish and build relationships with any single-brand primary wholesalers
it could have done so. According to Japan, Kodak's exclusive importer, Nagase, could and did invest in
distribution by buying two primary wholesalers; it could have legally made equity investmentsin Fuji's
primary wholesalers if it had wanted to. For Japan, US arguments about capital restrictions interfering
with Kodak's business plans makes no sense because Kodak exercised virtually none of itslegal options
during the period of restrictions on investments or even after such restrictions were lifted.

10.114 Assessing the issue of impairment and causality, we note that JFTC Notification 17 appears to
be directed at promotional activities with regard equally to domestic and foreign products. It is not
specifically aimed at imports, nor does it specificaly target film and paper, even though it lists
"photographic materials’ among the many consumer products to which it is directed. Although thereis
reference in a press summary to the need to counteract the influence of US capita™®, the JFTC
explanation cites excesses in Japanese industry leading to distortions in intrinsic competition for price,
quality and beneficial services, and "cut-throat sales practices promoted by huge capital power" as
justifications for the measure.***

10.115 On baance, in our view, the evidence concerning its adoption suggests that this measure is
directed against potential excesses of promotional activities in the distribution sector in general. It
targets excessive premiums given by manufacturers to wholesalers and by wholesders to retailers. It
does not, however, attempt to regulate other forms of promotional activity, such as low price offers and

18lgavere Restrictions on Businesses for Premium Offers; Shatokuren Hears JFTC Explanations at Jyoshi Kaikan on the
12th, Nihon Shashin Kogyo Tsushin, 20 June 1967, US Ex. 67-8, p. 1. In this press summary, JFTC explained that "[t]he
primary objective of [Notification 17] is (a) rationalization of the distribution stage ... ; and (b) eliminat[ion] of the stronger prey
upon the wesker sales competition based on the power of capital ... If US capital were to conduct [premium offers] directed at
the Japanese distribution sector. this would be no match for [Japan], so the restrictions should be applied as a breakwater before
liberalization”. Ibid.

1%82US Ex. 67-10, p. 2.
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rebates. Moreover, while we do not regject the notion that formally neutral measures may be shown to be
applied to imported products in a manner that upsets the competitive relationship between domestic and
imported products to the detriment of imports™®, the United States has not been able to point to any
single instance where implementation of JFTC Notification 17 has led to such aresult in respect of US
film or paper. For example, we note that at the time in question, Kodak had a relationship with a primary
wholesaler -- Asanuma. That relationship later ended in 1975, apparently because of Kodak's refusal to
deal directly with Asanuma®® The United States has not shown that its inability to give premiums to
Asanuma employees was relevant to the termination. In addition, the US contextual arguments about the
impact of Japanese restrictions on investments, to the extent that they are true™®, do not demonstrate
anything in relation to the application of JFTC Notification 17. Finally, as to the exception provided in
Item 2-4 of JFTC Notification 17, the evidence suggests that this provision, neither inherently nor in its
application, discriminates against imported film or paper. Although it appears that Kodak was unable to
avail itsdlf of this exception, due to the structure of Kodak's distribution relationships, the same was true
in the case of Fuji.

10.116 On the evidence before us, therefore, we are not persuaded that JFTC Notification 17, and its
implementation in the Japanese photographic materials sector (to the extent this occurred), have resulted
in upsetting the competitive relationship between domestic and US film and paper in the Japanese
market by preventing Kodak from establishing distribution relationships in that market. Accordingly, we
find that the United States has not demonstrated that JFTC Notification 17 nullifies or impairs benefits
accruing to the United States within the meaning of Article XX111:1(b).

10.117 Thus, while the United States has shown that JFTC Notification 17 is a measure for purposes of
Article XXI11:1(b), it is no longer in effect. Moreover, the United States has not demonstrated that it
should not be held to have anticipated Notification 17 in relation to its Kennedy Round expectations in
respect of black and white film and paper and it has not demonstrated that Notification 17 nullifies or
impairs benefits accruing to the United States in respect of black and white film and paper. In respect of
colour film and paper, it has shown only one of the required elements of an Article XXI11:1(b) claim --
the existence of ameasure.

(d) 1968 Sixth Interim Report

10.118 The third distribution "measure” claimed by the United States to nullify or impair benefits
accruing to it under Article XXIlI:1(b) is the Sixth Interim Report on "Distribution Modernization
Outlook and Issues’ (5 August 1968), prepared by MITI's Industrial Structure Council's Distribution
Committee (“Sixth Interim Report")."**® This Sixth Interim Report focuses on the need for broad-based
efforts to modernize the distribution system in Japan. The United States argues that the report analyzes
ways that foreign manufacturers might gain control of Japan's distribution system and highlights the
government's concerns over such control, including:

"1 There is arisk that growth sectors will fall under the monopolistic control of
foreign capital, resulting from the difference in capital resources and the like.

2. There is arisk that the process of sales expansion by foreign capital affiliated
distribution enterprises will aggravate excessive competition and hinder the smooth

15835ee discussion in paras. 10.85-10.86 above.

184 ffidavit of Takenosuke K atsuoka, Japan Ex. A-11, pp. 2-4.

1%5\We note in this regard Japan's reference to a statement by the President of Kodak Japan, Mr. Albert Sieg, in a 1988
interview: "The glaring mistake was waiting so long to take aggressive action in this market. We should have been here with
this approach ten years ago. Clearly, the momentum of our local competitors got a strong forward thrust, and our task will be
much, much more difficult”. Japan Ex. B-45. Japan also indicates that Kodak could have established a 50-50 joint venture, such
as Kodak Nagase (set up in 1986), as early as 1971, or afully-owned subsidiary as of 1976..

15%8US Ex. 68-8 and Japan Ex. B-7.
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implementation of distribution modernization plans, and the [established] order of trade
will be disrupted.
3. There is a risk that the manufacturing sector will be dominated by controlling
the sdes routes, bringing about the international subcontracting of Japanese
industry".***

10.119 We note the US position that under Japan's systemization plan, the nature of the links between
companies in a "system” would include commercial transaction ties, physical ties, and information ties.
Each of these ties would become essentia to ensuring that the system operated as a single and exclusive
whole. The United States argues that horizontal business cooperation would make the system more
difficult for foreign firms to penetrate because many of the individual actors in the system would be
bound together in a common distribution channel tied to and dominated by domestic manufacturers.

10.120 Inresponse, Japan contends that the Sixth Interim Report is concerned with modernization of the
distribution sector as awhole, to promote efficiency and competitiveness of domestic industries, not with
impeding access of imported goods to distribution channels in Japan. Distribution modernization would
also help the Japanese distribution sector compete with foreign capital. As cited by Japan, the preface to
the Sixth Interim Report provides:

"Today, the delay in modernizing distribution activities is often seen to prevent the
effectiveness of economy and improvement of peoples living. The necessity of
improving the structure of the distribution industry is gradually increasing. In addition,
the modernization of distribution activities is pressed by the following two viewpoints.
First, liberalization of direct investment by foreign capital is drawing near. It is
necessary to quickly establish [market] conditions in which domestic capital could
compete with foreign capital. Second, improving productivity of distribution activities

is considered an effective way to solve the consumer price issue".**®

MITI's concern, according to Japan, was that domestic manufacturers would be stuck with existing
distribution channels while foreign producers freed from capita restrictions would be able to construct
their own modern (and possibly exclusive) distribution channels.

10.121 Application of measure. The United States contends that the Sixth Interim Report is a
governmental measure and that it is effectively still in force. Japan responds that the Sixth Interim
Report is not a governmental measure and is nothing more than a report of an advisory council, setting
out certain policy options for the government. Japan further argues that this report is not currently in
effect. According to Japan, MITI's policies resulted in recommendations to industry in the 1960s and
"70s on how to modernize distribution policies. These recommendations were made, and private
businesses followed them or ignored them at their own choosing. This report, Japan maintains, was
never government action at all, and any substantive relevance of it ended decades ago when the advice
was either acted upon or ignored.

10.122 In examining the nature of the Sixth Interim Report, we note that the Distribution Committee
was a committee set up by MITI's Industria Structure Council which itself was an advisory council
composed of academics and industry representatives, not government officials. And, whereas the
Industrial Structure Council was established pursuant to a Cabinet Order, the advisory nature of this
Council and the Distribution Committee created under it does not seem to be in doubt. Applying the
analysis we developed above in our general discussion of governmental measures, we note that the Sixth
Interim Report is clearly not in the nature of a binding law or regulation. It provides no incentives or

B¥7yS Ex. 68-8, p. 8.
1588preface to Sixth Interim Report, Japan Ex. B-7.
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disincentives to the private sector to take any particular action. Essentidly, the Sixth Interim Report is
an analysis of the current and future status of the distribution sector that recommends certain genera
policies for the government to follow in the distribution sector. Those listed specifically are (i) the
promotion of organized and cooperative business activity so as to redlize economies of scale, (ii) the
modernization of facilities and management systems, (iii) the securing of workforce and personnel
training, and (iv) the rationalization of trade practices and transaction terms. Since it is a genera report
to the government, it cannot in itself be viewed as a government exhortation to the private sector to take
gpecific actions in the distribution sector and it does not entail the likelihood of compliance as
exemplified by Japan - Semi-conductors and Japan - Agricultural Products (see paras. 10.45-10.50
above). These recommendations are made in genera terms; they are not specific enough to warrant
concluding, even in the Japanese system, that they could have the same effect as forma government
action. As such, the Sixth Interim Report appears to be a study report setting out possible options for
governmenta action, and we are not persuaded that it is in the nature of a measure attributable to the
government. Accordingly, we find that the United States has not demonstrated that the Sixth Interim
Report is ameasure within the meaning of Article XXI111:1(b).

10.123 If despite our finding above, we assume that the Sixth Interim Report is a governmenta
measure, there is gill the question of whether or not it is till in force. Since a report by a quasi-
governmenta entity is normally not formally adopted or promulgated by a government, it is not
surprising that there is no evidence to suggest that it has been withdrawn or otherwise disavowed by the
Government of Japan. Nonetheless, in light of this lack of disavowal, and even if there are more recent
government policy statements on modernization of the Japanese distribution sector, if the Sixth Interim
Report isameasure, it may still bein effect.

10.124 Benefit accruing. We recall the US argument that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from the
Kennedy, Tokyo and Uruguay Rounds, and that it could not have foreseen Japan's intention to issue the
Sixth Interim Report (1968) before the conclusion of the Kennedy Round. Similarly, the United States
argues that it could not have anticipated the impact of this measure on the Japanese film market as of the
conclusion of the Tokyo and Uruguay Rounds. To this, Japan responds that the United States should
have reasonably anticipated the Sixth Interim Report as of June 1967 because the policies discussed
therein were the logical outgrowth of MITI's decision to help promote modernization of the Japanese
distribution sector, following a high-profile, publicized debate on capital liberalization. Japan further
argues that the United States should reasonably have anticipated the measure a fortiori as of the Tokyo
and Uruguay Rounds.

10.125 In assessing the issue of what the United States should have anticipated at the conclusion of the
Kennedy Round in relation to the Sixth Interim Report, we recall our conclusion that normally a Member
should not be considered to have anticipated a measure adopted after the conclusion of a negotiating
round, absent some reason to reach a contrary result (para. 10.79). In this regard, we are not persuaded
by Japan's argument that the Sixth Interim Report is alogical outgrowth of Japan's pre-Kennedy Round
policies on distribution and therefore should have been anticipated by the United States. In the first
place, we have found that the 1967 Cabinet Decision did not call for any specific actions to be taken by
the Government of Japan or private companies. Moreover, the First through the Fifth Interim Reports
contain in part different recommendations from those of the Sixth Interim Report. Thus, it cannot be
said that the specific conclusions of the Sixth Interim Report were clearly contemplated in the 1967
Cabinet Decision and these earlier reports. Additionally, the nature of the report -- it emanates from an
advisory group composed of academics and industry representatives, is non-binding, is not product-
specific in its recommendations, and is more in the nature of a policy option paper submitted to the
government than what could properly be said to be a governmental measure -- is such that we find that
the United States should not be charged with having anticipated its appearance prior to the conclusion of
the Kennedy Round. However, to the extent that any legitimate expectations exist, we find that these
relate only to black and white film and paper.
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10.126 With respect to Japan's concessions at the conclusion of the Tokyo and Uruguay Rounds, it is
difficult not to conclude that the United States should be held to have anticipated this 1968 report and its
application (to the extent this occurred) as of 1979 and 1993. Although we can conceive of
circumstances where the exporting WTO Member may not reasonably be aware of the significance of a
measure for or its potential disparate impact on imported products until some time after its publication,
the United States has not demonstrated the existence of any such circumstance here. Accordingly, we
find that the United States has not demonstrated that in relation to the Sixth Interim Report it has
legitimate expectations of improved market access for photographic film and paper emanating from the
Tokyo or Uruguay Rounds.

10.127 Impairment and causality. The United States contends that the Sixth Interim Report
recommended that MITI take steps to systematize distribution by: adjustment of market conditions;
rationalizing physical distribution techniques (packaging, storage, transportation, cargo handling)™®;
and making improvements in the distribution environment (location of distributors, information links
between manufactures, wholesalers, and retailers, and financing).”® The overall goal, the United States
maintains, was to improve the efficiency of distribution channels and, more importantly, give control of
these channels to domestic manufacturers in Japan by “striving for cooperation and systemization of
enterprises through producers, intermediate processors, and wholesalers’.*"* The United States notes
that the report also states that “[t]here is a risk that the manufacturing sector will be dominated by

controlling the sales routes, bringing about the international subcontracting of Japanese industry”.">"

10.128 Japan responds that MITI saw the backwardness of the distribution sector as an "Achilles hegl"
that would render domestic manufacturers unable to compete with foreign products. Specificaly, the
concern was that domestic manufacturers would be stuck with existing distribution channels while
foreign producers, freed from investment restrictions, would be able to construct their own modern (and
exclusive) distribution channels. However, Japan emphasizes, MITI policy on modernizing the
distribution sector sought to promote efficiency and competitiveness of domestic industries following
liberalization, not to block imports. Overall, Japan argues that the United States has not provided any
evidence to the Pandl to show the causal connection between the measure and the alleged impairment.

10.129 In assessing the issue of whether or not US market-access expectations are impaired by the
application of the Sixth Interim Report, we note that: first, the report is an advisory report directed to the
government, setting out non-binding policy options for the government; second, these policy options are
directed to modernizing and improving the overal efficiency of the distribution sector in Japan; third,
they are not at al product-specific; and fourth, the United States has not been able to point to any
specific government actions resulting from this policy options report, except perhaps for the 1970
Guiddlines discussed below. We note that while it is true that the report supports cooperation among
different levels of the distribution system, it also discusses the need to offset the possible adverse effects
of such cooperation.®” In any event, even if we assume that the Sixth Interim Report constitutes
administrative guidance to the Japanese photographic film industry to integrate vertically and use single-
brand primary wholesders, there are timing problems with respect to causation since most of the
wholesale distribution sector for film in Japan was already single-brand in 1968 (see para. 10.173
below).

10.130 In addition, we note that the report appears to be origin-neutral. While the report refers to the
need to prepare for the arrival of foreign capital, in our view, the clear emphasis of the report is on the
need to improve the competitiveness of the Japanese distribution sector so that it can compete

15%9gjxth Interim Report, US Ex. 68-8, p. 9.
1570
1bid.
B hid, p. 14.
71hid, p. 8.
581hid, eg., pp. 15, 18.
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effectively. The report is not directed at preventing the arrival of foreign capital, although it suggests a
need to improve the competitive position of Japanese firms. It in fact lists advantages that will flow from
liberalization in respect of increased efficiency in the Japanese distribution sector.™"* Whileit is possible
that a measure that is formally neutra as to the origin of products may be shown to be applied in a
manner that results in upsetting the competitive relationship between domestic and imported products to
the detriment of imports™', the United States has not been able to point to any single instance where
application of the Sixth Interim Report has done so in respect of US film or paper.

10.131 In this context, it is difficult to conclude that this advisory report has contributed in any
meaningful manner to the impairment of US market-access expectations emanating from the Kennedy
Round. Also, there is no evidence that application of the report has resulted in impairment of legitimate
expectations flowing from the Tokyo and Uruguay Rounds. At most, we consider that the report
establishes part of the context of later cited measures of the Japanese Government, such as the 1970
Guiddlines and 1971 Basic Plan, which are discussed below. Accordingly, we find that the United
States has not demonstrated that the Sixth Interim Report nullifies or impairs benefits accruing to the
United States within the meaning of Article XXI11:1(b).

10.132 Thus, while the United States has shown that it should not be held to have anticipated the Sixth
Interim Report in relation to its Kennedy Round expectations in respect of black and white film and
paper, it has not demonstrated that the Sixth Interim Report is a measure for purposes of
Article XXI11:1(b) or that it nullifies or impairs benefits accruing to the United States in respect of black
and white film and paper. In respect of colour film and paper, it has not shown any of the required
elements of an Article XXI11:1(b) claim.

(e 1969 Seventh Interim Report

10.133 The fourth distribution "measure" is the Seventh Interim Report on "Systemization of
Distribution Activities, prepared by MITI's Industrial Structure Council's Distribution Committee in July
1969."°"® Like the Sixth Interim Report of this committee, which has been addressed above under the
heading "standardization of transaction terms’, the Seventh Interim Report sets out a series of policy
options for the consideration of MITI. We note that the Seventh Interim Report was issued as a "first
step in meeting the challenges currently facing Japan's distribution sector”.™®”” In the Committee's
perception, the aim of systemization was to improve functionality and productivity. The Committee
stated that the best approach to systemization was to look at the distribution sector not as a cluster of
separate entities but as a single whole and thereby apply a systems approach. Acknowledging that with
respect to goods the most important factor is distribution, the Committee stated that systemization could
only progress through centralized processing of physical control at distribution centres and stock points.
The Committee identified three approaches (commodity, institutional and functional) to systemization
and proposed the following policies to the government: (i) establishing a Distribution Systemization
Council; (ii) presenting guide posts and promoting standardization; (iii) establishing a system for
providing distribution-related information; and (iv) providing incentives in areas such as financing and
taxation.

10.134 The United States presents the Seventh Interim Report as, in essence, one of the key foundation
stones of Japan's aleged plan to systematize the distribution sector in Japan. In its view, the report
suggests that to the extent that fostering efficiency becomes inconsistent with protection against foreign
competition, the latter goa should prevail. The United States argues in particular that the premise of
distribution systemization was to reorganize the Japanese distribution system along vertical and

B hid, p. 7.

1575ee discussion in paras. 10.85-10.86 above.

1578Digtribution Systemization - Industrial Structure Council Distribution Committee, 22 July 1969 (Seventh Interim Report
1969), US Ex. 69-4.

57 pid, p.1.
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horizontal lines by (i) the formation and strengthening of product-specific vertical distribution ties
between a Japanese manufacturer and various wholesalers, and between the wholesalers and retailers,
and (ii) the creation of linkages -- commercial, physical and information ties -- among horizontal
elements of the distribution system, which could be brought more easily into the systemized vertical
arrangement (paras. 5.81-5.82). Japan counters that, in MITI's view, the backwardness of the
distribution system would render domestic manufacturers unable to compete with foreign producers.
Specifically, the concern was that domestic manufacturers would be stuck with existing distribution
channels while foreign producers, freed from capital restrictions, would be able to construct their own
modern (and exclusive) distribution channels (para. 5.83).

10.135 Application of measure. Asin the case of the Sixth Interim Report, the United States contends
that the Seventh Interim Report is a governmental measure and that it is effectively still in force. And
Japan responds that the Seventh Interim Report is not a governmental measure, that it is nothing more
than areport of an advisory council, setting out certain policy options for the government. Japan further
argues that this report is not currently in effect. According to Japan, MITI's policies resulted in
recommendations to industry in the 1960s and '70s on how to modernize distribution policies. These
recommendations were made, and private businesses followed them or ignored them at their own
choosing. This report was never government action at al, Jagpan maintains, and any substantive
relevance of it ended decades ago when the advice was either acted upon or ignored.

136  Inexamining the nature of the alleged "measure", we again note that the Distribution Committee
was a committee set up by MITI's Industrial Structure Council which itself was an advisory council
composed of academics and industry representatives, not government officials. And, whereas the
Industrial Structure Council was established pursuant to a Cabinet Order, the advisory nature of this
Council and of the Distribution Committee created under it does not seem to be in doubt. Applying the
analysis we developed earlier, we note that the Seventh Interim Report is clearly not in the nature of a
binding law or regulation. It provides no incentives or disincentives to the private sector to take any
particular action. Since it is in itself a genera report to the government, it cannot be viewed as a
government exhortation to the private sector to take specific actionsin the distribution sector and it does
not entail the likelihood of compliance as exemplified by Japan - Semi-conductors and Japan -
Agricultural Products (see paras. 10.45-10.50 above). Asin the case of the Sixth Interim Report, we do
not consider that the recommendations are specific enough to conclude, even in Japan, that they could
have the same effect as formal government measures. As such, the Seventh Interim Report appearsto be
no more than a study report setting out possible options for governmental action, and we are not
persuaded that it isin the nature of a governmental measure. Accordingly, we find that the United States
has not demonstrated that the Seventh Interim Report is a measure within the meaning of
Article XXI11:1(b).

10.137 If, despite our finding above, we assume that the Seventh Interim Report is a governmental
measure, there is still the question of whether or not it is till in force. Since a report by a quasi-
governmenta entity is normally not formally adopted or promulgated by a government, it is not
surprising that there is no evidence to suggest that it has been withdrawn or otherwise disavowed by the
Government of Japan. In light of thislack of disavowal, and even if there are more recent government
policy statements on modernization of the Japanese distribution sector, if the Seventh Interim Report isa
measure, it may gill be in effect.

10.138 Benefit accruing. We recall the US argument that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from the
Kennedy, Tokyo and Uruguay Rounds, and that it could not have foreseen Japan's intention to issue the
Seventh Interim Report (1969) before conclusion of the Kennedy Round. Similarly, the United States
argues that it ill could not reasonably anticipate the significance of the measure for the Japanese film
market as of the conclusion of the Tokyo and Uruguay Rounds. To this, Japan responds that the United
States should have reasonably anticipated the Seventh Interim Report as of June 1967 because the
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policies discussed therein were the logical outgrowth of MITI's decision to help promote modernization
of the Japanese distribution sector, following a high-profile, publicized debate on capital liberalization.
Japan further argues that the United States should have reasonably anticipated the measure a fortiori as
of the end of the Tokyo and Uruguay Rounds.

10.139 In assessing the issue of what the United States should have anticipated at the conclusion of the
Kennedy Round in relation to the Seventh Interim Report, we recall, as we did in the case of the related
Sixth Interim Report, our conclusion that normaly a Member should not be considered to have
anticipated a measure adopted after the conclusion of a negotiating round, absent some reason to reach a
contrary result. In thisregard, we are not persuaded by Japan's argument that the Seventh Interim Report
isalogical outgrowth of Japan's pre-Kennedy Round policies on distribution and therefore should have
been anticipated by the United States. In the first place, we have found that the 1967 Cabinet Decision
did not cal for any specific actions to be taken by the Government of Japan or private companies.
Moreover, the First through the Sixth Interim Reports contain in part different recommendations from
those of the Seventh Interim Report. Thus, it cannot be said that the conclusions of the Seventh Interim
Report were clearly contemplated in the 1967 Cabinet Decison or other Japanese messures.
Additionally, the nature of the report -- it emanates from an advisory group composed of academics and
industry representatives, is non-binding, is not product-specific in its recommendations, and is more in
the nature of a policy option paper submitted to the government than what could properly be said to be a
governmental measure -- is such that we find that the United States should not be charged with having
reasonably anticipated its existence prior to the conclusion of the Kennedy Round. However, to the
extent that any legitimate expectations exist, we find that these relate only to black and white film and

paper.

10.140 With respect to Japan's concessions at the conclusion of the Tokyo and Uruguay Rounds, it is
difficult not to conclude that the United States should be held to have anticipated this 1969 report and its
application (to the extent this occurred) as of 1979 and 1993. Although we can conceive of
circumstances where the exporting WTO Member may not reasonably be aware of the significance of a
measure for or its potential disparate impact on imported products until some time after its publication,
the United States has not demonstrated the existence of any such circumstance here. Accordingly, we
find that the United States has not demonstrated that in relation to the Seventh Interim Report it has
legitimate expectations of improved market access for photographic film and paper emanating from the
Tokyo or Uruguay Rounds.

10.141 Impairment and causality. We recall the US argument that the Distribution Committee stated in
its Seventh Interim Report that "the concerted efforts of government and the private sector must be
directed at systemization from the point of view of a capital liberalization countermeasure"**"®, and that
the report recommended systemization policies to the Government, including: (1) establishing a
“Digtribution Systemization Promotion Council” comprised of scholars, manufacturers, wholesalers,
retailers, and computer specialists, to establish consensus on the basic direction for systematizing
distribution activities, (2) researching and promoting distribution systemization; and (3) providing
financial incentives through loans or special tax treatment to support systemization.">”® For the United
States, Japanese Government documents leave no doubt of Japan'sintent to create and support verticaly-
tied, domestic-manufacturer-dominated distribution channels. As noted by the United States, the
Seventh Interim Report states that under systemization, "more systems will probably be formed in which
keiretsu routes are covered under the guidance of the manufacturer"**® and " ... comprehensively and
systematically integrate the various aspects of production, processing, and [distribution] services'.™**

81hid, p. 4.

5 pid, pp. 9-10. The Distribution Committee's Ninth Interim Report described the Seventh Interim Report as “a powerful
political blueprint for reforming the distribution sector”. Industrial Structure Deliberation Council - Distribution for the 1970s
(Ninth Interim Report), 22 July 1971, Ex. US 71-9.
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Japan's response is that, in MITI's view, the backwardness of the distribution sector would render
domestic manufacturers unable to compete with foreign products. However, Japan emphasizes, MITI
policy on modernizing the distribution sector sought to promote efficiency and competitiveness of
domestic industries, not to block imports. Overal, Japan argues, the United States has not provided any
evidence to the Panel to show the causal connection between the measure and the alleged impairment.

10.142 In assessing the issue of whether or not US market-access expectations are impaired by the
Seventh Interim Report, we note once again that: first, the report is an advisory report directed to the
government, setting out non-binding policy options for the government without recommending specific
actions to the government or private companies, second, these policy options are directed to
modernizing and improving the overall efficiency of the distribution sector in Japan; third, they are not
a all product-specific; and fourth, the United States has not been able to point to any specific
government actions resulting from this policy options report. While it is true that the Seventh Interim
Report supports cooperation among different levels of the distribution system, it does not endorse
traditional forms of vertical integration as such. Indeed, it explicitly states in the introduction that
"unlike Keiretsunization, cooperative business formations, etc., the concept of systemization as presented
in no way refers to such preconceived notions of such institutions’.™®* The emphasisin the report is on
the use of "systems" and the "systems approach” to modernize the Japanese distribution sector, including
promotion of standardized forms and packaging. As noted below, foreign firms were expected to benefit
from this as well as domestic ones, which suggests that vertical integration and single-brand distribution
were not aims of the report. In any event, even if we assume that the Seventh Interim Report constitutes
administrative guidance to the Japanese photographic film industry to integrate vertically and use single-
brand primary wholesalers, there are timing problems with respect to causation since most of the
wholesale distribution sector for film in Japan was already single-brand in 1968 (see para. 10.173
below).

10.143 Inlight of its emphasis on systems, we view the report as origin-neutral. 1ndeed, the report notes
that "one effect of systematizing Japan's distribution system is the simplification of entry [into Japan's
market] by foreign capital”. Whileit is possible that a measure that is formally neutral asto the origin of
products may be shown to be applied in a manner that results in upsetting the competitive relationship
between domestic or imported products to the detriment of imports, the United States has not been able
to point to any single instance where application of the Seventh Interim Report does so in respect of US
film or paper. In this context, it is difficult to conclude that this advisory report has contributed to the
impairment of US market-access expectations emanating from the Kennedy Round.

10.144 Also, thereis no evidence that application of the report has resulted in impairment of legitimate
expectations flowing from the Tokyo and Uruguay Rounds. At most, we consider that the report
establishes part of the context of the 1970 Guidelines and the 1971 Basic Plan, which are discussed
below. Accordingly, we find that the United States has not demonstrated that the Seventh Interim Report
nullifies or impairs benefits accruing to the United States within the meaning of Article XX111:1(b).

10.145 Thus, while the United States has shown that it should not be held to have anticipated the
Seventh Interim Report in relation to its Kennedy Round expectations in respect of black and white film
and paper, it has not demonstrated that the Seventh Interim Report is a measure for purposes of Article
XXI1I:1(b) or that it nullifies or impairs benefits accruing to the United States in respect of black and
white film and paper. In respect of colour film and paper, it has not shown any of the required elements
of an Article XXI11:1(b) claim.

5821 hid, p.1.
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® 1969 Survey Report on Transaction Terms

10.146 The fifth distribution "measure’ claimed by the United States to nullify or impair benefits
accruing to it under Article XXI11:1(b) is MITI’s Survey Report regarding Transaction Terms including
recommendations on transaction terms (from March 1969)"°%3, and published drafts and republications
(eg., 1971) (“1969 Survey Report").”*® In 1968, the Ingtitute for Distribution Research, an apparently
private organization, was requested by MITI to conduct a survey of transaction terms in severa
industries. In March 1969, it submitted its survey on transaction terms in the film industry. The survey
examined business practices relating to: sales contracts, including discounts and rebate policies;
deliveries and returns; settlement of accounts; and promotional practices, including dispatched
employees and rebates. ™

10.147 Application of measure. The United States argues that the 1969 Survey Report is a
governmental measure and that it is still in effect. Japan responds that this survey report is that of a
private institute, undertaking research and analysis and providing information to the government as
appropriate. Accordingly, Japan argues that this survey is not a governmental measure and cannot even
be described as adminigtrative guidance. In any case, Japan argues, this 1969 survey is not currently in
effect (para. 6.119). MITI's policies resulted in recommendations to industry in the 1960s and '70s on
how to modernize distribution policies. Japan maintains that these recommendations were made, and
private businesses followed them or ignored them at their own choosing. Any substantive relevance of
the survey ended decades ago when it was either acted upon or ignored.

10.148 In order to consider whether the 1969 Survey Report is a measure for purposes of
Article XXI11:1(b), we recall the analytical framework we developed above. Applying this analytical
framework, we note that the report is clearly not in the nature of abinding law or regulation. It provides
no incentives or disincentives to the private sector to take any particular action. Rather, it isin the nature
of afactual survey conducted by an apparently private organization at the request of the Government.
Since it is a report to the government, it cannot be viewed as a government exhortation to the private
sector to follow specific distribution policies. While it is true that the report contains a few introductory
pages (and concluding paragraphs) on the subject of what are irrational contract terms, the vast bulk of
the 1969 Survey Report simply provides a description of existing practices. Assuch, itisno morethan a
background report providing current factual information of the basis on which the government might
later decideto act. In our view, the report is not in the nature of a governmental measure. Accordingly,
we find that the United States has not demonstrated that the report is a measure within the meaning of
Article XXI11:1(b). At most, this study may be viewed as part of the context of the 1970 Guidelines,
which are discussed below.

10.149 We note that MITI published the 1969 Survey Report in 1971. We do not consider that this fact
changes our analysis. Publication by MITI cannot be seen as administrative guidance or a governmental
exhortation to follow specific practices, given (i) the fact that the report is essentially a non-normative
survey of past practices, and (ii) the intervening publication of the 1970 Guidelines, a governmental
action that deals with transactions terms more specifically.

10.150 If despite our finding above, we assume that the 1969 Survey Report is a measure, there is till
the question of whether or not it is still in force. On thisissue, there is no evidence to suggest that this
measure has been withdrawn or otherwise disavowed by the Government of Japan. However, recalling

1583 ngtitute for Distribution Research, Fact-finding Survey Report Pertaining to Transaction Terms: Actual Conditions of
Transaction Practices in the Wholesale Industry, March 1969, US Ex. 15.

1584MITI Business Bureau, Actual Conditions of Transaction Terms in the Wholesale Industry, 31 August 1971, US Ex. 20.
Institute for Distribution Research, 1969 Survey of Trade Conditionsin the Film and Other Industries, Japan Ex. B-1.

1585The parties disagree as to whether the institute published the report in 1969. They agree that MITI (re)published it in
1971.
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that the report is essentially a description of practices prevailing in the 1960s, it is not clear what it would
mean to describe it as till in force. 1t Smply remains a description of past practices. Nevertheless, to
the extent that the report contains a small amount of normative content on the rationality of transaction
terms, it has not been disavowed and even if, clearly, there are more recent government policy statements
on modernization of the Japanese distribution sector, it could be viewed as being in force in that sense.
Thus, if the 1969 Survey Report is to be considered a measure, then it may still bein effect.

10.151 Benefit accruing. We recdll the US argument that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from the
Kennedy, Tokyo and Uruguay Rounds, and that it could not have foreseen the 1969 Survey Report --
what the United States describes as part of "the Japanese government's array of opaque, informal
measures' -- before conclusion of the Kennedy Round. The United States also argues that it could not
reasonably anticipate the significance of the measure for the Japanese film market even as of the
conclusion of the Tokyo and Uruguay Rounds. To this, Japan responds that the United States should
have reasonably anticipated the 1969 Survey Report as of June 1967 because the policies discussed
therein were the logical outgrowth of MITI's ongoing distribution modernization policies aimed at
rationaization of transaction terms and systemization of distribution practices. In addition, Japan argues
that the United States should have reasonably anticipated the measure a fortiori as of the conclusion of
the Tokyo and Uruguay Rounds.

10.152 In assessing the issue of what the United States should have anticipated at the conclusion of the
Kennedy Round in relation to the 1969 Survey Report, we recall our conclusion that normally a Member
should not be considered to have anticipated a measure adopted after the conclusion of a negotiating
round, absent some reason to reach a contrary result. In this regard, we are not persuaded by the
Japanese argument that the report is alogical outgrowth of its pre-Kennedy Round distribution policies
and therefore should have been anticipated by the United States. In the first place, we have found that
the 1967 Cabinet Decision did not call for an specific actions to be taken by the Government of Japan or
private companies. Additionaly, the nature of the 1969 Survey Report -- it isin the nature of a study
conducted by a quasi-governmental organization at the request of the Government, which may be seen as
a background report setting out the current situation so as to provide factual information on the basis of
which the government might later decide that certain governmental actions should be taken -- is such that
we find that the United States should not be charged with having reasonably anticipated its existence
prior to the conclusion of the Kennedy Round. However, to the extent that any legitimate expectations
exist, we find that these relate only to black and white film and paper.

10.153 With respect to Japan's concessions at the conclusion of the Tokyo and Uruguay Rounds, it is
difficult to conclude that the United States could not reasonably anticipate this 1969 Survey Report, its
1971 publication and its application (to the extent this occurred) as of 1979 and 1993. Although we can
conceive of circumstances where the exporting WTO Member may not reasonably be aware of the
significance of ameasure for or its potential disparate impact on imported products until some time after
its publication, the United States has not demonstrated the existence of any such circumstance here,
where the report is specific to the film sector. Accordingly, we find that the United States has not
demongtrated that in relation to 1969 Survey Report that it has legitimate expectations of improved
market access emanating from the Tokyo or Uruguay Rounds.

10.154 Impairment and causality. Neither the United States nor Japan has submitted any evidence or
argument regarding the impact of the 1969 Survey Report on US market-access expectations stemming
from the Kennedy, Tokyo and Uruguay Rounds, beyond the type of arguments made in relation to the
Sixth and Seventh Interim Reports.  Accordingly, we find that the United States has not demonstrated
the existence of any nullification or impairment resulting from this Survey Report.

10.155 Thus, while the United States has shown that it should not be held to have anticipated the 1969
Survey Report in relation to its Kennedy Round expectations in respect of black and white film and
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paper, it has not demonstrated that the Report is a measure for purposes of Article XXI11:1(b) or that it
nullifies or impairs benefits accruing to the United States in respect of black and white film and paper.
In respect of colour film and paper, it has not shown any of the required elements of an
Article XXI11:1(b) claim.

(9) 1970 Guidelinesfor Rationalizing Termsof Trade for Photographic Film

10.156 The sixth distribution "measure” claimed by the United States to nullify or impair benefits
accruing to it under Article XXI11:1(b) consists of the 1970 "Guidelines for Rationalizing Terms of
Trade for Photographic Film" prepared by MITI's Transaction Terms Standardization Committee (1970
Guidelines’).™®  According to the United States, this "measure” includes related actions to implement
recommendationsin the 1970 Guidelines.

10.157 The United States argues that the 1970 Guidelines are directed at promoting vertical integration
in the film distribution sector through the use of transaction terms so asto tie wholesale distributors more
closely to domestic manufacturers. According to the United States, MITI promoted this policy in the
1970 Guidelines by caling for volume discounts, rebates, and standardized and shortened payment
terms. discounts and rebates encouraged wholesalers to purchase greater volume from fewer suppliers;
and standardized and shortened payment terms limited the opportunities for wholesalers to seek better
credit terms from other suppliers. This, the United States argues, left wholesalers more dependent on
and vulnerable to the credit terms offered by the manufacturer with whom they primarily did business.
We further note the US position that prior to standardization, wholesaers were able to "shop around"
different manufacturers for the best transaction terms. The aleged MITI actions reduced such
competition in the distribution sector. The result, according to the United States, was to create stable,
long-term and exclusive relationships in the distribution chain.

10.158 Japan responds that over the 1970-1972 period, MITI issued rationalization guidelines to 15
different industries, including photographic film. The guiddines to each of the 15 industries addressed
the same issues and made basically the same suggestions. We further recall Japan's position that MITI
has been consistently concerned with rationalization of trading terms in the distribution sector since the
1960's. What had hitherto existed, Japan maintains, were irrationa business practices that were
economically inefficient. According to Japan, the 1970 Guidelines explicitly discouraged the use of
rebates and did not call for shorter payment terms. Thus, in Japan's view, they were unrelated and
inimical to the establishment of single-brand distribution. In any case, according to Japan, the US
argument is subject to intractable timing problems since single-brand distribution occurred as an industry
trend before the alleged "measure" was implemented. Moreover, single-brand wholesale distribution of
film is a common business practice which prevails in every magjor market in the world. Japan notes that
its efforts towards distribution rationalization did not end in the 1970s; in 1990 MITI issued the
"Guidelines for Improving Trade Practices'.

10.159 Application of measure. The United States argues that the 1970 Guidelines represent a classic
form of Japanese administrative guidance and, in line with established case precedent, they constitute a
measure within the meaning of Article XXI111:1(b). Japan's position is that although the 1970 Guidelines
congtitute a form of administrative guidance (the only cited distribution "measure” which Japan
considers can be so characterized), this particular administrative guidance is not a governmental measure
because MITI merely issued guidance with no government-provided benefit attached to compliance and
no government sanction attached to non-compliance. Japan's position is that the 1970 Guidelines were
smply general suggestions and lacked any lega force. Thus, according to Japan, the administrative
guidance reflected in the 1970 Guidelines does not meet the two criteria outlined in Japan -
Semiconductors.

1588US Ex. 70-3; USEX. 70-4; Japan Ex. B-24.
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10.160 Our anaysis of the 1970 Guidelines and subsequent actions taken by MITI and various industry
groups leads us to conclude that the 1970 Guidelines are more than a mere set of suggestions. When
publishing the 1970 Guidelinesin the MITI gazette, MITI explained that it

"intends to see to it that improvement of terms of trade will be implemented in
accordance with this guideline. As terms of trade deal with actual commercial
transactions, it is not appropriate to immediately rely on legidative measures.
Accordingly we expect that the parties involved in transactions understand the need for

trade rationalization, and will make voluntary efforts to achieve this purpose”.***’

MITI went on to request industry associations to formulate and implement more specific transaction
terms based on the 1970 Guidelines and to report back to MITI by November 1970.°%  As the United
States notes, shortly after publication of MITI's 1970 Guidelines, the photosensitivity wholesaers
association published a "Transaction Outling" to implement the association's own transaction terms
based on the 1970 Guidelines and reported it to MITI.**®* Later, in 1971, MITI commissioned the
Chamber of Commerce, along with the MITl-established Transaction Terms Standardization Committee
and domestic photographic materials trade associations, to draft a "Model Contract” based upon the
transaction terms outlined in the 1970 Guidelines for the photographic film sector.™®® When publishing
the standard transaction contract for photographic film in the spring of 1972, the Chamber stated that its
actions were pursuant to the MITI request.”” Japan questions the scope of these implementation
activities and responds that most el ements of transactions were not regulated by the Transaction Outline
or the Standard Contract and that it was left open to competitors to offer more favourable non-
standardized transaction terms.

10.161 In light of these statements and actions by MITI and industry associations, we consider that
there is sufficient likelihood that the administrative guidance given by MITI in the 1970 Guideines
provides sufficient incentives for private parties to act in a particular manner such that it would have a
similar effect on business activity in Japan to alegally binding measure. In our view, this conclusion is
in accord with past GATT practice.®® While we note Japan's argument that the type of administrative
guidance given in the 1970 Guidelines does not meet the test set out in Japan - Semi-conductors, we
recall our explanation that the test set out in Japan - Semi-conductors is not an exhaustive test for the
types of administrative guidance that may be assimilated to governmental measures. Accordingly, we
find that the 1970 Guidelines are measures within the meaning of Article XXI11:1(b).

10.162 As for the question of the continued application of this measure, the United States argues that
the 1970 Guidelines, and in particular the policies underlying them, have never been revoked and are still
in effect. Japan responds that the 1970 Guidelines never had any binding effect, and thus never were
measures "in effect" even from the beginning. In the alternative, Japan argues that the guidelines are
clearly no longer in effect given that after dmost 30 years, the business environment has changed so
much that neither MITI nor private industry considers the 1970 Guidelines as having any current
relevance or effect. Japan further indicates that the 1970 Guiddines have been superseded by MITI's
very similar 1990 Guidelines, the latter receiving the support of the US Government.

1587 Japan Ex. B-24, p. 1.

1588 Ex. 70-3; Japan Ex. B-24.

1589 Policy Outline, dated November 28, 1970, on Commercial Transactions was submitted by the Shashoren to replace
MITI's Recommended Guidelines for More Appropriate Transactions, Nihon Shashin Kogyo Tsushin, 10 December 1970, Japan
Ex. B-31.

15%Draft a Standard Contract for Film with Criteria for Standardization of Transaction Terms, Zenren Tsuho, August 1971,
USEx. 71-11.

lgtandard Contract Drafted for Photo Film Based on the Transaction Standardization Guideline Assigned to the Japan
Chamber of Commerce by MITI, US Ex. 24.

1592 Japan - Agricultural Products, BISD 355/163, 242.
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10.163 Although one may have doubts as to the continued relevance today of guidelines developed by
MITI in 1970, there is nothing in the record to suggest that MITI has revoked or disavowed the
recommendations it made in 1970 concerning rationalization of transaction terms. Even if one might
posit that these earlier guiddlines, which were specific to the film sector, have to a certain extent been
replaced by the generally applicable 1990 Guidelines, there is nothing in the text of the 1990 Guidelines
suggesting the withdrawal of the 1970 Guiddlines, adthough some parts might be deemed to have been
superseded by the provisions of the 1990 Guidelines. Accordingly, we consider that the 1970 Guidelines
may till bein effect.

10.164 Benefit accruing. We recall the US argument that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from the
Kennedy, Tokyo and Uruguay Rounds, and that it could not have foreseen the 1970 Guidelines -- part of
"the Japanese government's array of opaque, informal measures' -- before conclusion of the Kennedy
Round. The United States further argues that it could not anticipate the significance of the guidelines for
the Japanese film market even as of the conclusion of the Tokyo and Uruguay Rounds. To this, Japan
responds that the United States should have reasonably anticipated the 1970 Guidelines as of June 1967
because the policies discussed therein were the logica outgrowth of MITI's ongoing distribution
modernization policies aimed at rationalization of transaction terms and systemization of distribution
practices. Moreover, according to Japan, the trend towards single-brand distribution was well-advanced
as of the conclusion of the Kennedy Round. Japan argues that the United States should have reasonably
anticipated the measure a fortiori as of the Tokyo and Uruguay Rounds.

10.165 Assessing the issue of what the United States should have anticipated at the conclusion of the
Kennedy Round in relation to the 1970 Guidelines, we recall our conclusion that normally a Member
should not be considered to have anticipated a measure adopted after the conclusion of a negotiating
round, absent some reason to reach a contrary result. In this regard, we note the degree to which this
measure is more specific in its analyss and recommendations as compared to the previous three
"measures’. Even if the United States should have been aware in 1967 that there was a trend towards
vertical integration in the film and paper industry, and that MITI was seeking to promote modernization
of the distribution sector, including rationalization of transaction terms, we do not believe that the United
States should have been aware at that time that MITI would be enunciating a detailed set of product-
specific recommendations covering the rationalization or standardization of transaction terms in the
photographic film sector. Accordingly, we find that the United States should not be charged with having
reasonably anticipated the existence of the 1970 Guidelines prior to the conclusion of the Kennedy
Round. However, to the extent that any legitimate expectations exist, we find that these relate only to
black and white film and paper.

10.166 With respect to Japan's concessions at the conclusion of the Tokyo and Uruguay Rounds, it is
difficult to conclude that the United States could not reasonably anticipate this 1970 measure and its
application as of 1979 and 1993. Although we can conceive of circumstances where the exporting WTO
Member may not reasonably be aware of the significance of a measure for or its potential disparate
impact on imported products until some time after its publication, the United States has not demonstrated
the existence of any such circumstance here, where the measure is specific to the film sector.
Accordingly, we find that the United States has not demonstrated that in relation to 1970 Guidelines that
it has legitimate expectations of improved market access with respect to film and paper emanating from
the Tokyo or Uruguay Rounds.

10.167 Impairment and causality. The United States contends that application of the 1970 Guiddines,
establishing industry standards for discounts, rebates, terms of payment, and dispatched employees,
upset the competitive relationship between imported and domestic photographic materials in severa
ways. The standardization of transaction terms chilled the ability of foreign manufacturers to offer
competitive terms to Japanese wholesaders: first, by setting uniform transaction terms, limiting the
ability of foreign enterprises to outhid their Japanese competitors, second, by establishing shortened
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payment terms that enhanced the financial strength of Japanese manufacturers at the expense of
wholesalers, and positioned domestic manufacturers to better withstand foreign penetration; and third,
by establishing standardized terms, in particular volume rebates, that were by their very nature more
beneficial to Japanese manufacturers with large market share.

10.168 Japan responds that the starting point for the analysis should be the wording of the 1970
Guiddines which did not either mandate uniform transaction terms or provide specific transaction terms
to be followed by manufacturers, primary wholesaers, secondary wholesaers or retailers. The 1970
Guiddines only made general suggestions related to payment terms, volume discounts, and rebates,
including that: (i) interest should be charged for an unusualy long payment period (neither the
reasonable payment period, the amount of interest to be charged, nor other terms were specified);
(i) volume discounts should have clear transparent terms (whether and under what circumstances such
discounts should be granted and the amount of the discounts were not specified); and (iii) rebates should
be minimized (with no details at all about the specific terms of rebates). The 1970 Guidelines urged the
adoption of economically rational transaction terms, and then left it to individua manufacturers,
wholesalers and retailers to establish their own specific terms.

10.169 Japan points out that, in fact, the transaction terms of individual manufacturers may and do vary,
e.g., Fuji had and continues to have different transaction terms with each of its four independent primary
wholesalers. Japan further states that MITI believed that rationalizing transaction terms would help to
ensure fair competition in the market, that there was neither ongoing monitoring nor ongoing
enforcement of compliance with the 1970 Guidelines (only one of three industry associations even
responded to a request for a report of actions taken, and no enforcement efforts were directed at specific
companies), and that the United States has not shown how anything in the distribution policies or their
application discriminates against imports. Most importantly, according to Japan, the United States has
not been able to show any nexus between the 1970 Guidelines and single-brand distribution: private
companies had taken actions regarding payment terms and rebates well before any actions by the
Japanese Government regarding "standardized" transaction terms; and private companies had adopted
single-brand distribution prior to any government action -- single-brand distribution had emerged by the
mid-1960s, and was essentially complete by 1968. Japan also points out that the alleged objective
behind adoption of the rationalized transaction terms, i.e., single-brand distribution, is the common form
of distribution in the film industry in every market in the world.

10.170 Addressing the issues of impairment and causality in relation to the 1970 Guidelines, we agree
with Japan that the starting point for our analysis should be the text of the guidelines. Examining the
1970 Guidelines, we note that they do not encourage the use of volume discounts without reservation but
encourage transparency in their use, and that they discourage the use of rebates.”** They aso do not
appear to mandate uniform terms or shortened payment terms. Thus, it appears that the United States
may have overstated the specificity of the guidelines.

10.171 In considering the purpose of the guidelines, we note that the introduction to the 1970
Guidelines states:

"It goes without saying that rationalization of terms of trade is essential to improving
market conditions, assuring effective competition, creating efficient distribution
activities, developing a large scae didtribution system, systematizing distribution
activities, and facilitating the response to foreign capital”.

However, beyond this genera introductory reference to facilitating the response to foreign capital, the
recommendations set out in the 1970 Guidelines appear to be origin neutrd, i.e., they do not formally
differentiate as to the treatment of domestic and imported film and paper. We are not persuaded,

15931970 Guidelines, US Ex. 70-4; Japan Ex. B-24.
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therefore, that the 1970 Guidelines are directed at promoting vertical integration in the photographic
materials distribution sector with a view to impeding market access for foreign products. Rather, as
argued by Japan, they appear to be directed at generally improving transaction efficiency in this sector, a
result that is not inherently unfavourable to imports. As noted above, the 1967 Cabinet Decision, the
Sixth Interim Report, the Seventh Interim Report and the 1969 Survey Report provide context for the
interpretation of the 1970 Guidelines. Our examination of those documents supports our view of the
1970 Guidelines. While the documents occasionally make reference to the imminent entry of foreign
capital into Japan, in our reading of them, their main focus is clearly on improving the various
inefficiencies and deficiencies in Japan's distribution system, as a means to address broader problems,
such as the need to cope with inflationary pressures and labour shortages. The US support for the 1990
Guiddlines lends support to the view that improving the efficiency of the Japanese distribution system,
through such actions as standardization of basic contract terms, promotes rather than restricts the ability
of imports to enter the Japanese market.

10.172 Nonetheless, we do not rule out the possibility that measures which appear to be formaly
neutral as to the origin of products may in their application turn out to have a disproportionate impact on
imports, in that they could upset the competitive relationship between domestic and imported products to
the detriment of imports. The United States has not been able to point to any specific governmental or
private actions with such impact in the distribution sector emanating from the 1970 Guidelines.

10.173 More significantly, when we examine what is the fundamental assertion of the United States,
i.e, that the "measures’ cited in connection with the standardization of transaction terms, and, in
particular, the 1970 Guidelines, were designed to and did promote single-brand distribution at the
wholesale level, there are serious difficulties of timing in the US argument on causation. Given the
evidence that (i) most of the wholesale distribution sector for film in Japan was already single-brand
before 1970, with Konica having all single-brand wholesaler distribution by 1955™*, and Fuji having
three of its four wholesalers single-brand by 1968"%, with Fuji's fourth primary wholesaler -- Asanuma -
- becoming a single-brand distributor in 1975, apparently because Kodak refused to deal with it
directly™®, and (ii) Fuji started to tighten payment terms in 1966, well before the guidelines or other
cited distribution "measures’,"**’ we are not persuaded that there is a meaningful nexus between the
1970 Guidelines and thislargely pre-existing market structure. We aso note, as argued by Japan and not
contested by the United States, that single-brand wholesae distribution is the common market
structure™® -- indeed the norm -- in most magjor national film markets, including the US market. While
the United States responds that the US market structure was the result of private and not governmental
actions, it is unclear why the same economic forces acting in the United States would not also exist in

Japan.

10.174 Accordingly, we find that the United States has not demonstrated that the 1970 Guidelines
nullify or impair benefits accruing to the United States within the meaning of Article XXI11:1(b).

10.175 Thus, while the United States has shown that the 1970 Guidelines are a measure for purposes of
Article XXII1:1(b) and that it should not be held to have anticipated them in relation to its Kennedy
Round expectations in respect of black and white film and paper, the United States has not demonstrated
that the Guidelines nullify or impair benefits accruing to the United States in respect of black and white
film and paper. In respect of colour film and paper, it has shown only one of the required elements of an

1% paras. 5.116, 6.350-6.351.
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Article XXI11:1(b) claim -- that the 1970 Guidelines are a measure.
(h) 1971 Basic Plan for the Systemization of Distribution

10.176 The seventh distribution "measure” to be examined is the "Basic Plan for the Systemization of
Distribution” (28 July 1971) ("1971 Basic Plan")"®*, prepared by MITI's Distribution Systemization
Promotion Council, together with actions to implement recommendations in the Plan. Following a
recommendation contained in the Seventh Interim Report, MITI formed the Distribution Systemization
Promotion Council in 1970. This council published the 1971 Basic Plan in July 1971.

10.177 The authors of the 1971 Basic Plan indicate that it "represents the result of government and the
private sector joining forces to consider the basic direction and goals for the systemization of distribution
in Japan, and the means of realizing these goas, with the year 1975 set as the tentative target date for
completion”."®® They also indicate that "[t]he decisive approach here is to regard the entire process of
distribution from production to consumption as a single system, and to effect an overall, comprehensive
increase in the efficiency of this system, i.e. the 'systemization of distribution activities™.*®*

10.178 The 1971 Basic Plan calls for systemization of distribution to "be realized through various
stages: vertically from the intra-firm level to the inter-firm level; horizontally on the inter-firm level to
the national economic level. Furthermore, in seeking to implement this, sufficient attention must be paid
to the introduction of computers as an effective means of achieving [such systemization] ... ".*** The
plan suggests that

"[tlhe systemization of distribution must be consistently planned within existing
individual sectors, and also must transcend the boundaries of many existing industry
sectors. In other words, there is a need to view individua industry sectors as ‘closed
systems, and to achieve a systematic coordination of production, distribution and
consumption within such a framework; we must consider how this can be
accomplished. At the same time, however, these 'closed systems should be logicaly

dismantled, and existing industry sectors reshuffled through the medium of distribution
n 1603

The recommendations on distribution systemization contained in the 1971 Basic Plan do not make any
distinction between domestic and imported products, and, in general, these recommendations are not
product-specific. However, in a section dealing with "rational transaction terms’, reference is made to
the guidelines established with respect to various specific industries, including those for the photographic
film industry.’® It is also stated in this section that "in order to promote the spread and adoption of
these guidelines, [MITI] will seek to obtain the cooperation of relevant industry groups to draft standard
agreements that incorporate the substance of these guidelines'.**®

10.179 Application of measure. The United States contends that the 1971 Basic Plan is a governmental
measure and that it is effectively till in force. The United States points out that the Distribution
Systemization Promotion Council, which authored and published the plan, was established by MITI "as
aforum for promoting the systemization of distribution through the joint efforts of government and the
private sector”, and that upon publication of the plan the chief of MITI's Business Bureau stated that
"modernization of distribution is urgent from the standpoint of achieving balanced development of the

139¥yS Ex. 71-10; Japan Ex. B-18.
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Japanese economy, as well as from the standpoint of consumer price countermeasures and capital
liberalization countermeasures''®®, and that "[w]ith this plan, the Ministry of International Trade and
Industry has decided to make every effort toward the fulfilment of distribution systemization policies.*”
As such, the United States considers that this plan represents official policy of MITI. Japan's position is
that the 1971 Basic Plan is simply areport of an advisory body to the government and can therefore not
be characterized as a governmental measure. Japan further contends that the plan is no longer in effect.
MITI's policies resulted in recommendations to industry in the 1960s and '70s on how to modernize
distribution policies. According to Japan, these recommendations were made, and private businesses
followed them or ignored them at their own choosing. This plan, Japan maintains, was never
government action at all, and any substantive relevance of it ended decades ago when the advice was
either acted upon or ignored.

10.180 Applying the analysis developed earlier in our genera discussion of Article XX111:1(b), we note
that the 1971 Basic Plan is not a law or regulation nor does it provide incentives or disincentives to the
private sector to take particular action. Although the 1971 Basic Plan was authored and published by a
guasi-governmental advisory body composed of academics, industry representatives and government
officids, it nonetheless bears some halmarks of a governmental measure in that the Distribution
Systemization Promotion Council was created by MITI and commissioned by MITI to prepare the plan.
Moreover, as noted above, upon its publication senior MITI officials endorsed the plan and stated that
MITI would work with the private sector to ensure implementation of the plan's recommendations. In
light of these statements and actions by MITI, we consider that there is sufficient likelihood that the
administrative guidance given by MITI in connection with the 1971 Basic Plan provides sufficient
incentives for private parties to act in a particular manner such that it would have a similar effect on
business activity in Japan to a legally binding measure. In our view, this conclusion is in accord with
past GATT practice."®® Accordingly, we find that the 1971 Basic Plan is a measure within the meaning
of Article XXI11:1(b).

10.181 Asfor the current effectiveness of the plan, although one may question whether the particular
recommendations contained in the plan still have relevance in the Japanese market 26 years after the fact,
there is no evidence to suggest that the plan has ever been abandoned. Accordingly, we consider that
1971 Basic Plan, as ameasure within the meaning of Article XXI11:1(b), may still be in effect.

10.182 Benefit accruing. We recall the US argument that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from the
Kennedy, Tokyo and Uruguay Rounds, and that it could not have foreseen the 1971 Basic Plan -- part of
"the Japanese government's array of opaque, informal measures' -- before conclusion of the Kennedy
Round. The United States further argues that it could not reasonably anticipate the significance of the
measure for the Japanese film and paper market even as of the conclusion of the Tokyo and Uruguay
Rounds. To this, the Japanese government responds that the United States should have reasonably
anticipated the 1971 Basic Plan as of June 1967 because the policies discussed therein were the logical
outgrowth of MITI's ongoing distribution modernization policies aimed at rationalization of transaction
terms and systemization of distribution practices. Japan further argues that even assuming that MITI's
distribution modernization policies during the 1960s and '70s encouraged single-brand distribution of
film and paper as a means to exclude foreign brands from traditional distribution channels, these trends
began well in advance of the conclusion of the Kennedy Round. Japan maintains that the United States
should have reasonably anticipated the Basic Plan a fortiori as of the conclusion of the Tokyo and
Uruguay Rounds.

10.183 In assessing the issue of what the United States should have anticipated at the conclusion of the

16081 hid, p. 2.
1% pid,
1608 3apan - Agricultural Products, BISD 355/163, 242. See also Japan - Semi-conductors, BISD 355116, 155.



WT/DS44/R
Page 474

Kennedy Round in relation to the 1971 Basic Plan, even if we are not convinced by the US
characterization of the plan as an "opague, informa measure”, neither are we convinced by Japan's
argument that this plan and the relatively detailed recommendations contained therein should have been
anticipated as part of a "logical outgrowth of MITI's ongoing distribution modernization policies’. We
recall our conclusion that normally a Member should not be considered to have anticipated a measure
adopted after the conclusion of a tariff negotiating round. Thus, even if the United States should have
been aware in 1967 that there was a trend towards vertical integration in the film and paper industry, and
that MITI was seeking to promote modernization of the distribution sector, including systemization of
distribution practices, we do not believe that the United States necessarily should have been aware at that
time that MITI would be enunciating a detailed set of recommendations covering systemization of
distribution practices in the Japanese economy. Accordingly, we find that the United States should not
be charged with having reasonably anticipated the existence of the 1971 Basic Plan prior to the
conclusion of the Kennedy Round. However, to the extent that any legitimate expectations exist, these
relate only to black and white film and paper.

10.184 With respect to Japan's concessions at the conclusion of the Tokyo and Uruguay Rounds, it is
difficult to conclude that the United States could not reasonably anticipate this 1971 measure and its
application (to the extent this occurred) as of 1979 and 1993. Although we can conceive of
circumstances where the exporting WTO Member may not reasonably be aware of the significance of a
measure for or its potential disparate impact on imported products until some time after its publication,
the United States has not demonstrated the existence of any such circumstance here. Accordingly, we
find that the United States has not demonstrated that in relation to 1971 Basic Plan that it has legitimate
expectations of improved market access emanating from the Tokyo or Uruguay Rounds.

10.185 Impairment and causality. The United States argues that the 1971 Basic Plan announced that
"modernization" of the Japanese distribution sector was urgent from the standpoint of capital
liberalization "countermeasures'**® and that for individual industrial sectors "the decisive approach here
is to regard the entire distribution process from production to consumption as a single system".'®*
According to the United States, the plan was thus a prime example, along with the Seventh Interim
Report, of Japan's intent to promote vertical keiretsu in its systemization policy.™ The United States
argues that these facts are clear examples of the manner in which MITI sought to upset the competitive
relationship between domestic and imported film and paper in Japan. Japan argues that the 1971 Basic
Plan recommended systemization in the distribution sector of the Japanese economy and in doing so, did
not discriminate in favour of domestic industries. According to Japan, systemization and the resulting
improved efficiencies and modernization in the distribution sector were and are to the benefit of al

manufacturers, domestic and foreign dike.

10.186 Our assessment of the impact of this 1971 Basic Plan is that the policy recommendations for
systemization and modernization in the Japanese distribution sector are addressed to distribution of
products in the national economy at large, without regard to the source of the products involved. Also,
even if one of the concerns expressed by MITI and the Distribution Systemization Promotion Council in
advancing the plan was to address "capital liberalization countermeasures’, this concern does not appear
to be reflected in the actual recommendations advanced in the plan. Rather, the recommendations appear
to be neutral as to source of the products, whether domestic or foreign, promoting the standardization
and modernization of business practices and management techniques, including computerization.
Indeed, as noted in the Seventh Interim Report, imported products were expected to benefit from the
systemization of distribution. Although it is possible that a measure that is formally neutral as to origin
of products could nonetheless be applied in a manner that results in upsetting the competitive
relationship between domestic and imported products to the detriment of imports, the United States has

1609ys EX. 71-10, p. 2.
%0 pid, p. 4.
S hid, p. 6.



WT/DSA4/R
Page 475

not been able to point to any specific instances where the 1971 Basic Plan has done so in respect of US
film or paper. Nor, for that matter, hasit shown that this measure would be likely to lead to such aresuilt.

10.187 Even if we assume that the 1971 Basic Plan constitutes administrative guidance to the Japanese
film industry to integrate verticaly and use single-brand primary wholesaers, the US complaint has a
significant timing problem in that the two dominant film manufacturers in Japan (Fuji and Konica) had
virtually completed single-brand vertical integration of their wholesale distributors well in advance of the
1971 Basic Plan.

10.188 On the evidence before us, we are not persuaded that recommendations of the 1971 Basic Plan,
and their implementation in the Japanese economy (to the extent this occurred), have resulted in
upsetting the competitive relationship between domestic and US film and paper in the Japanese market.
Accordingly, we find that the United States has not demonstrated that the 1971 Basic Plan nullifies or
impairs benefits accruing to the United States within the meaning of Article XXI11:1(b).

10.189 Thus, while the United States has shown that the 1971 Basic Plan is a measure for purposes of
Article XXI11:1(b) and that it should not be held to have anticipated the plan in relation to its Kennedy
Round expectations in respect of black and white film and paper, it has not demonstrated that the plan
nullifies or impairs benefits accruing to the United States in respect of black and white film and paper.
In respect of colour film and paper, it has shown only one of the required elements of an
Article XXI11:1(b) claim -- the existence of a measure.

0] 1975 Manual for Systemization of Distribution by Industry: Camera and Film

10.190 The eighth and fina distribution "measure” is a "Manual for Systemization of Distribution by
Industry: Camera and Film", prepared and published by the Distribution Systemization Development
Centre in March 1975 (1975 Manual")'®? together with actions taken to implement its
recommendations. The Distribution Systemization Development Centre was established with MITI
support in 1972, pursuant to the 1971 Basic Plan, in order to facilitate the work of the Distribution
Systemization Promotion Council, and was delegated the task of working with industry to produce
various " Systemization Manuals' for specific industries. The 1975 Manual was prepared by the centrein
collaboration with a "Working Group" comprised of industry groups, camera manufacturers, film
manufacturers, camera and film wholesalers, camera and film retailers, and camera and film industry
publishers, and with aMITI official observing the proceedings.

10.191 Inaforeword to the 1975 Manual, the centre acknowledges that "[&]s the economic environment
grows worse, the systemization of distribution activities has become an issue of critical importance".*®*®
The centre also indicates that the development of the 1975 Manual was one part of MITI's policy to
actively develop effective policies related to the systemization of distribution activities."*** The 1975
Manua states that "it is an urgent need to improve the structure of manufacturers to a capacity that will
resist foreign capital affiliated firms'.***> With regard to promoting systemization of distribution in the
camera and film industry, the 1975 Manual makes specific recommendations on: (i) standardization of
transaction terms; (ii) integration of codes and forms; (iii) increasing efficiency of physica distribution;
and (iv) enhancement of information processing, including computer ties between manufacturers,
distributors and retailers.'**°

10.192 The 1975 Manual also calls for the establishment of an association for the promotion of
distribution systemization in the camera and film industry, to provide a forum for industry and
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government to discuss and study proposed solutions’®’ Thereafter, a Photosensitive Materials
Committee was established for the systemization of distribution by industry. This committee was
charged with promoting information ties and physical integration of distribution facilities.

10.193 Application of measure. The United States claims that the 1975 Manual is a governmental
measure because the Digtribution System Development Centre, which produced the manual, was a
"MITI creation" and the manual makes clear that it was prepared as part of MITI's policy of
systemization. The United States also claims that this measure is effectively still in force.  Japan
responds that the author of the 1975 Manual is an advisory body to MITI, and that the information and
recommendations contained in the 1975 Manual were directed toward MITI, not private industry. As
such, Japan claims, the 1975 Manual can in no manner be construed as a governmental measure. In any
case, according to Japan, the "measure” is not currently in effect. MITI's policies resulted in
recommendations to industry in the 1960s and '70s on how to modernize distribution policies. These
recommendations were made, Japan argues, and private businesses followed them or ignored them at
their own choosing. This plan was never government action at all, Japan maintains, and any substantive
relevance of it ended decades ago when the advice was either acted upon or ignored.

10.194 Applying the analysis developed above, we note that the 1975 Manual is not alaw or regulation
nor does it provide incentives or disincentives to the private sector to take particular action. However, in
further addressing the issue of whether or not the 1975 Manual is a governmental measure, we find that
the evidence is somewhat conflicting. Whereas the Digtribution System Development Centre was
established and initially funded by MITI, there is nothing in the record to suggest that the centre's staff
were governmental employees. Also, the membership of the working group which collaborated in the
preparation of the manual appears to have come from private industry. On the other hand, the content of
the 1975 Manual and the mandate for its preparation suggest a linkage to governmental policy on
distribution systemization. And, as noted above, the foreword to the manual states that the development
of the manual "is one part of MITI's policy ... "'*'®; it concludes by expressing the centre's hope "for the
widespread adoption of this manual ... "."**® This, of course, is not a statement by the Government of
Japan, but by the centre itself. Thereis no evidence that the 1975 Manual was endorsed by MITI, aswas
the case for the 1970 Guidelines and the 1971 Basic Plan. On balance, in contrast to our conclusions on
this issue in respect of the 1970 Guidelines and the 1971 Basic Plan, we consider that the evidence on
this issue suggests that the 1975 Manua does not have sufficient government imprimatur to be
considered a governmental measure in this case. There is not the likelihood of compliance as
exemplified by Japan- Semi-conductors and Japan - Agricultural Products, discussed earlier.
Accordingly, we find that the United States has failed to demonstrate that the 1975 Manual is a measure
within the meaning of Article XXI11:1(b).

10.195 If, however, we assume that the 1975 Manud is a governmental measure, we till have to
consider whether it is currently in effect. Although one may question whether the particular
recommendations contained therein gill have relevance in the Japanese market some 22 years after their
publication, there is no evidence to suggest that the plan has ever been revoked. Assuming that the 1975
Manua isameasure, it may il bein effect.

10.196 Benefit accruing. We recall the US argument that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from the
Kennedy, Tokyo and Uruguay Rounds, and that it could not have foreseen the 1975 Manual -- part of
"the Japanese government's array of opague, informa measures' -- before conclusion of the Kennedy
Round. The United States also arguesthat it could not reasonably foresee the impact of the 1975 Manua
on the Japanese film and paper market even as of the conclusion of the Tokyo and Uruguay Rounds. To
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this, the Japanese Government responds that the United States should have reasonably anticipated the
1975 Manua as of June 1967 because the policies discussed therein were the logica outgrowth of
MITI's ongoing distribution modernization policies aimed at rationalization of transaction terms and
systemization of distribution practices. Japan further argues that even assuming that MITI's distribution
modernization policies during the 1960s and '70s encouraged single-brand distribution of film and paper
as a means to exclude foreign brands from traditional distribution channels, these trends began well in
advance of the conclusion of the Kennedy Round. Japan maintains that the United States should have
reasonably anticipated the measure a fortiori as of the conclusion of the two later Rounds.

10.197 Assessing the issue of what the United States should have anticipated at the conclusion of the
Kennedy Round in relation to the 1975 Manual, even if we are not convinced by the US characterization
of the manual as an "opaque, informa measure", neither are we convinced by Japan's argument that it
and the relatively detailed recommendations contained therein should have been anticipated as part of a
"logica outgrowth of MITI's ongoing distribution modernization policies'. We recall our conclusion
that normally a Member should not be considered to have anticipated a measure adopted after the
conclusion of atariff negotiating round. Thus, even if the United States should have been awarein 1967
that there was a trend towards vertical integration in the film and paper industry, and that MITI was
seeking to promote modernization of the distribution sector, including systemization of distribution
practices, we do not believe that the United States should have been aware at that time that MITI or a
body such as the centre would be enunciating a detailed set of recommendations covering Systemization
of distribution practices in the Japanese economy. Accordingly, we find that the United States should
not be charged with having reasonably anticipated the existence of the 1975 Manua prior to the
conclusion of the Kennedy Round. However, to the extent that any legitimate expectations exist, we
again find that these relate only to black and white film and paper.

10.198 With respect to Japan's concessions at the conclusion of the Tokyo and Uruguay Rounds, it is
difficult to conclude that the United States could not reasonably anticipate the 1975 Manua and its
application (to the extent this occurred) as of 1979 and 1993. Although we can conceive of
circumstances where the exporting WTO Member may not reasonably be aware of the significance of a
measure for or its potential disparate impact on imported products until some time after its publication,
the United States has not demonstrated the existence of any such circumstance in respect of this manual,
which we note applies to film by its terms.  Accordingly, we find that the United States has not
demonstrated that in relation to 1975 Manual that it has legitimate expectations of improved market
access emanating from the Tokyo or Uruguay Rounds.

10.199 Impairment and causality. The United States argues that the 1975 Manual emphasized that the
major issues facing the Japanese film industry included "the liberalization of capital and trade" and that
there was an "urgent need to improve the structure of manufacturers to a capacity that will resist foreign
capital  affiliated firms', and recommended severd actions towards systemization, including
standardization of transaction terms.’®° The United States further argues that, using the vehicle of the
1975 Manual, MITI saw the development of information links as an integral part of its distribution
systemization efforts and strongly advocated improving computer linkages to cement the closed vertical
distribution system and ensure its perpetuation.’®! Japan's view is that none of the policies discussed in
the 1975 Manual were inherently disadvantageous to imports. Moreover, according to Japan, thereis no
basis for assuming that MITI's systemization policies, for example the creation of information ties, had
any exclusionary impact. Japan notes in this connection that Nagase's subsidiary Kuwada, a single-
brand primary wholesaler for Kodak, was a member of the wholesalers' trade association at the time the
1975 Manual was prepared. And as to the US argument that Japanese manufacturers established on-line
computer links with their primary wholesalers based on guidance from the 1975 Manual, Japan responds
that Fuji did not establish its first on-line connection with a primary wholesaler until 1989. Thus, Japan
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contends, the alleged systemization guidance that the United States claims was so effectivein creating an
exclusionary market structure wasin redity ignored for at least 14 years.

10.200 Our assessment of the impact of this 1975 Manual is similar to that of the 1971 Basic Plan: the
policy recommendations for systemization and modernization in the Japanese distribution sector are
without regard to source of the products involved. Also, even if one of the concerns expressed in the
manual was to address "foreign capital affiliated firms", this concern does not appear to be reflected in
the actual analysis or recommendations advanced in the manual. For example, the manual explains that
systemization of distribution has been emphasized in recent years for the following five reasons:
(i) balancing supply and demand; (ii) controlling price increases; (iii) coping with labour shortages and
wage increases; (iv) timely handling of increasing flows of distributed goods, (v) creating a
management system for the information age.’**? In addition, the recommendations appear to be directed
at promoting the standardization and modernization of business practices and management techniques,
including computerization. Indeed, as noted in the Seventh Interim Report, imported products were
expected to benefit from the systemization of distribution. Although it is possible that a measure that is
formaly neutral as to origin of products could nonetheless be applied in a manner that results in
upsetting the competitive relationship between domestic and imported products to the detriment of
imports, the United States has not been able to point to any specific instances where such systemization
of the distribution sector in the Japanese film industry has undermined market-access conditions for US
film or paper.

10.201 Even if we assume that the 1971 Basic Plan constitutes administrative guidance to the Japanese
film industry to integrate vertically and use single-brand primary wholesaers, the US complaint has a
significant timing problem in that the two dominant film manufacturers in Japan (Fuji and Konica) had
virtually completed single-brand vertical integration of their wholesale distributors well in advance of the
1975 Manual.

10.202 On the evidence before us, therefore, we are not persuaded that the 1975 Manua and its
implementation in the Japanese economy (to the extent this has occurred), have resulted in upsetting the
competitive relationship between domestic and US film and paper in the Japanese market. Accordingly,
we find that the United States has not demonstrated that the 1975 Manual impairs nullifies or impairs
benefits accruing to the United States within the meaning of Article XXI11:1(b).

10.203 Thus, while the United States has shown that it should not be held to have anticipated the 1975
Manua in relation to its Kennedy Round expectations in respect of black and white film and paper, it has
not demonstrated that the 1975 Manual is ameasure for purposes of Article XXI11:1(b) or that it nullifies
or impairs benefits accruing to the United States in respect of black and white film and paper. In respect
of colour film and paper, it has not shown any of the required elements of an Article XXI11:1(b) claim.

1622 hid, pp.117-118.
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() Concluding observations on distribution " measures’

10.204 The essence of the US claim in respect of distribution "countermeasures” is that Japan created
vertical integration and single-brand distribution in the Japanese film and paper market. In the US view,
this was done through standardization of transaction terms, systemization and limitations on premiums to
businesses. As we have found above, the United States has not been able to show that the various
"measures’ it cites have upset competitive relationships between domestic and US film and paper in
Japan, principally because single-brand distribution appears to have occurred before and independently
of those "measures’, but aso because the United States has not demonstrated that these "measures’ are
directed at promoting vertical integration or single-brand distribution. In answering the timing problem,
the United States has provided no convincing evidence or arguments that the cited "measures® in fact had
the effect of reinforcing single-brand distribution. Equally, the United States has not explained why the
vertically integrated, single-brand distribution structure of the film sector in Japan -- a state of affairs that
the evidence suggestsis similar to that occurring elsewherein the world (including in the United States) -
- would have broken down in the absence of continuing government intervention.

10.205 In respect of a number of distribution "measures’, the United States argues that they have
continued in effect even though they may be dated or have been formally revoked. In our view, the
United States has not shown that the 1967 Cabinet Decision, the Sixth and Seventh Interim Reports, the
1969 Survey Report, the 1970 Guidelines, the 1971 Basic Plan and the 1975 Manual are today upsetting
competitive relationships between domestic and US film and paper in Japan.

10.206 We note that the Sixth and Seventh Interim Reports, the 1969 Survey Report, the 1971 Basic
Pan and the 1975 Manual refer to "foreign capital” and the need to prepare for its imminent appearance
in Japan. In each case, however, the focus of these "measures’ is not on foreign capital, but on genera
reform of the Japanese distribution sector for reasons unrelated to foreign capital (e.g. labour shortages).
We do not suggest that proof of intent to nullify or impair benefits is required under Article XXI111:1(b).
We merely note that in our review of these "measures’, we were not convinced that foreign capital was a
major factor in their adoption or implementation.

10.207 To the extent that the alleged "measures" exist and should not have been reasonably anticipated
by the United States, legitimate expectations in relation to these "measures’ only exist for black and
white film and paper. We note in this connection that today the black and white film market in Japan is
insignificant as compared to colour film. The parties agree that it is on the order of three per cent.'®®
Moreover, proof of causation with regard to black and white film is undermined by an apparent increase,
according to Japan, in market share from around 6.6 per cent in 1965 to a pesk of around 41.4 per cent in
1985, despite the alleged impact of the "measures’ in the 1965-1975 timeframe.’®** The United States
has submitted alternative statistics concerning the market shares in the photographic materials market
that do not separately break out black and white film from colour film.'*%

10.208 Finally, we would note that there is little argument from the United States in respect of the
impact of these "measures’ on imported paper. As argued by Japan, the only evidence cited by the
United States on imported paper relates to a measure (SMEA financing to photofinishing laboratories)
which we found not to be within our terms of reference.

16535ee paras. 2.2, 5.26, 6.279 and 6.339 above.

1624See para. 2.4 above.

1625The US statistics rather focus on the issue of which percentage of the primary or secondary wholesaers used to or
currently do carry foreign film.



WT/DSA4/R
Page 480

4. RESTRICTIONS ON LARGE RETAIL STORES

10.209 The United States claims that Japan's application of (1) the Large Scale Retail Stores Law of
1 March 1974 (the "Large Stores Law")™*® and related regulations and administrative "measures’,
including related local "measures’, and (2) an amendment to the Large Stores Law, effective
14 May 1979'%%, restricted the growth of an aternative distribution channel for imported film, thereby
nullifying or impairing benefits accruing to the United States under GATT Article XXI111:1(b). In light
of their obvious relationship, we shall examine these two measures together in this section.

1628US Ex. 74-4; Japan Ex. C-1.
1%27_aw Concerning the Adjustment of Business Activities of the Retail Industry for Large Retail Stores, 1978, US Ex. 78-1.
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10.210 The Large Stores Law was passed by the Japanese Diet on 1 October 1973, with an effective
date of 1 March 1974. The law established notification procedures to regulate the opening of large store
structures (where more than one retailer may operate) and the opening and operation of retail stores
operating in such structures. As originaly enacted, it regulated stores with floor space in excess of 1500
sguare metres. The 1979 amendment effected two main changes. (1) the threshold for stores covered by
the law was lowered from 1500 square metres to 500 square metres; and (2) large stores were divided
into two classes -- Class | stores (1500 square metres and above) under MITI's jurisdiction, and Class||
stores (500 to 1500 square metres) under the jurisdiction of local prefectural governors. The law permits
the regulation of a store's size, opening date, operating hours and closing days ("store holidays").

10.211 Article 3 of the law requires that a party intending to build or open alarge-scale retail store must
submit, to MITI or the appropriate prefecture, an initial notification including the proposed floor area and
planned opening date at least 12 months before the planned opening date. If the store is deemed to be
subject to the law's procedures, the plans for the store must be explained to the appropriate authority,
local retailers and consumers. Following this, the authority may recommend a reduction in the size of
the store and/or a delay in the opening date and/or a change in its opening hours and store holidays. In
1982, MITI indtituted, through Directive No. 36, a "prior explanation” requirement to precede the initial
notification required by Article 3.°® This directive was revoked in 1992. Also in 1992, the minimum
floor space requirements for Class| stores was raised from 1500 square metres to 3000 square metres
(and to 6000 square metres in cities designated by ordinance).

10.212 The United States claims that large retail stores remain one potentialy significant aternative
distribution channel in Japan for foreign film manufacturers despite the Japanese Government's aleged
reorganization of wholesale operations in the photographic materials sector. According to the United
States, large retailers offered foreign manufacturers, foreclosed from the primary distribution network, a
partial aternative to wholesalers. The United States also argues that large stores have carried imported
products, including film, more frequently than small stores and have been less susceptible to pressure by
domestic manufacturers. If such stores were permitted to proliferate across Japan, the United States
argues, wholesalers would become less significant and foreign manufacturers could circumvent the
bottle-necked distribution system. It was in response to this threat, the United States submits, that in
1967 and 1968 Japan began to impaose controls on the expansion of large stores and finally enacted the
Large Stores Law in 1973. According to the United States, this law impaoses a burdensome process on
the opening and expansion of large retail stores.

10.213 Japan responds that the Large Stores Law reflects long-standing Japanese policy, dating back to
the enactment of the Department Store Law in 1956'°%°, of regulating large stores to preserve a diversity
of small, medium and large retailing competitors, a policy found in other countries as well. Japan
contends that the law does not concern products generaly, or film in particular. The law does not
regulate which products large retailers can carry, nor does it take into account which products a retailer
sells when determining whether and what adjustments are necessary. Accordingly, in Japan's view, the
Large Stores Law isincapable of adversely modifying competitive conditions for any imported products,
including film. Japan maintains that there is no correlation between store size and the likelihood of
carrying foreign film brands. Japan adso argues that the law has been significantly liberalized in recent
years and is more favourable to imports now than at the time of any of the relevant tariff concessions.

10.214 Application of measures. Both parties agree -- and we have no reason to doubt -- that the Large
Stores Law of 1974 and the 1979 amendment are governmental measures within the meaning of
Article XXI11:1(b). The parties aso agree -- and again we have no reason to doubt -- that the Large
Stores Law, as amended, is currently in effect.

1628y Ex. 82-2; Japan Ex. C-16.
1629US Ex. 56-2; Japan Ex. C-3.
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10.215 Benefits accruing. The United States claims that the benefits accruing to it are its legitimate
expectations of improved market access resulting from Japanese tariff concessions on film at the
conclusion of the Kennedy, Tokyo and Uruguay Rounds. It claims that it could not have reasonably
anticipated the content of the Large Stores Law or its 1979 amendment during the Kennedy Round
negotiations because at that time (1967) neither of these measures had been proposed, and because
MITI'stwo key directives, which in the US view, laid the foundation for the law by expanding the scope
of the Department Store Law, were not issued until June 1968 and September 1970, respectively.

10.216 Japan argues that the United States cannot properly claim to have any legitimate expectations of
such improved market access because the enactment of the Large Stores Law in 1973 and amendments
in 1978 and thereafter, while subsequent to the Kennedy Round, have represented the continuation of a
long-standing policy of preserving retailing diversity through regulation of large stores. The Department
Store Law, which was enacted in 1956, required new department stores to obtain permits before opening.
According to Japan, the Large Stores Law merely represented an extension of this preexisting regul atory
policy to new types of stores that were starting to appear, such as supermarkets and large-surface
discount stores, and was enacted in an effort to block the deliberate circumvention of the earlier law.
Moreover, in Japan's view, even the various versions of the Large Stores Law have always been more
liberal than the Department Store Law: the Large Stores Law replaced a permission-based system with a
notification system; regulations on store holiday and closing hours are now less redtrictive; and
approximately 96 per cent of notified plans are implemented today as compared to 84 per cent of
applications being permitted under the Department Store Law. Thus, Japan argues, even if one accepts,
for argument's sake, that restrictions on large stores are unfavourable to imported products, there is
nothing unfavourable to imports that the United States could not have anticipated at the time of the
Kennedy Round tariff concessions.

10.217 In analysing the issue of reasonable anticipation at the conclusion of the Kennedy Round, we
take note of Japan's argument that Japanese policy of regulating the mix of larger and smaller stores
dates back to the Department Store Law of 1956 and that, therefore, the United States should have
anticipated that such a policy would continue and would evolve to take account of changes in store
types. As we concluded earlier, however, in the case of measures shown by the United States to have
been introduced subsequent to the conclusion of the tariff negotiations at issue, it is our view that the
United States should not be held to have anticipated these measures unless Japan can show the contrary.
We consider that such a broad notion of reasonable anticipation, as espoused by Japan, could have the
effect of depriving this element of a non-violation case of its meaning. Inour view, it is not sufficient to
claim that a specific measure should have been anticipated because it is a continuation of a past general
government policy. We note in this regard that the panel on EEC - Oilseeds rejected a similar argument
that the existence of some measures at the time of the tariff concessions meant that the complaining party
(the United States) should have reasonably anticipated their significant modification or enhancement.'®®
We thus consider that the United States should not be deemed to have reasonably anticipated the Large
Stores Law and its subsequent amendments, as of the conclusion of the Kennedy Round. Its reasonable
expectations in respect of Japan's Kennedy Round concessions are limited to black and white film and

paper.

10.218 Concerning expectations in respect of the Tokyo Round tariff concessions on film and paper, the
United States concedes that it was aware of the Large Stores Law at that time; however, the United
States argues that what negotiators could not have known, and did not know, at that time was the extent
to which Japan's closed distribution system for photographic film and paper was the result of the
government's distribution "countermeasures’, and that the distribution "countermeasures’, the Large
Stores Law and the promotion "countermeasures’ worked together to impede market access. The United
States emphasizes that during the Tokyo Round, no contracting party other than Japan could have
anticipated the actions Japan would take to dramatically expand the scope and invasiveness of the Large
Stores Law following conclusion of the Round. In particular, the United States argues, the addition in

180EEC - Oilseeds, BISD 375/86, 129, para. 149.
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1982 of the "prior explanation” requirement, by which builders were required to meet with and try to
obtain consent of local retailers before submitting the Article 3 Notification, significantly increased the
burdensome nature of the law. Japan responds that the United States should have reasonably anticipated
the measures in effect at the time of the tariff concession, including the Large Stores Law and its 1979
amendment. According to Japan, no significant government measures or policy changes occurred after
1979 (Directive No. 36 in 1982 not being a significant modification), and thus, there were no measures,
not anticipated at the time of the 1979 tariff concessions, that were capable of upsetting the competitive
position of imported film or paper.

10.219 We consider that the United States should be charged with knowledge of the Large Stores Law
of 1974 prior to the conclusion of the Tokyo Round. As for the 1979 amendment, it was passed by the
Diet on 15 November 1978. Although it appears that an agreement on film and paper tariffs may have
been reached between Japan and the United Statesin August 1978, it appears that in general the bilateral
Japan-US negotiations ended only in December 1978'%*, after the passage of the amendment.
Moreover, the negotiations in the Tokyo Round did not end until 12 April 1979, with the protocol being
dated 30 June 1979. In light of these facts, we consider that the United States should reasonably have
anticipated the 1979 amendment. In this regard, we recall our conclusion that knowledge of a measure's
existence is not equivaent to understanding the potential impact of the measure on a specific product
market. However, the United States has not demonstrated why initially it could not have reasonably
anticipated the effect of the Large Stores Law, as amended, on the film or paper market. In our view, a
simple statement that Japan's measures were so opaque and informal that their impact could not be
assessed is not sufficient. Asfor the 1982 directive on "prior explanation”, we accept that this particular
requirement was not reasonably anticipated by the United States as of the Tokyo Round.

10.220 The United States concedes that it was aware of the Large Stores Law, as amended, as of the
conclusion of the Uruguay Round, but claims that, at the time of the Uruguay Round tariff negotiations,
it was not aware and could not have been aware that Japan had seized upon the Large Stores Law as a
key instrument to protect and support the vertical integration of distribution in the consumer
photographic materials sector. Japan responds that the law and relevant regulations have been published
and that their requirements have long been publicly known facts. Moreover, Japan contends that the
United States has been making these claims concerning the Large Stores Law with respect to imports
generaly for years, both in the "National Trade Estimate Report on Foreign Trade Barriers', published
annually by the Office of the United States Trade Representative, and in bilateral talks with the Japanese
Government under the Structural |mpediments Initiative.

10.221 Inlight of the fact that the Large Stores Law, its amendments and the major elements of policy
underlying the law and its amendments all predate the conclusion of the Uruguay Round, and indeed
appear to have been the subject of official US publications and bilateral discussions and joint reports
between the United States and Japan, we find that the United States should have reasonably anticipated
the essentiad eements of the law and its amendments, as well as their potentia impact on the
photographic materials sector in Japan, as of the conclusion of the Uruguay Round.

10.222 Impairment and causality. The United States contends that the suppression of large stores under
the Large Stores Law affects the distribution of foreign film in Japan in two respects. Firgt, restricting
large stores indirectly supports manufacturer domination of oligopolistic distribution structures. This
structure depends on manufacturer dominance of wholesalers, and wholesaler dominance over retailers.
Retailers with greater purchasing power and business sophistication could effectively play the various
wholesalers and manufacturers off of each other to gain more favourable terms, and to resigt attempts to
hold the retailers under the control of a single manufacturer-wholesaler chain. Second, large stores
provide an alternative channel to market film for foreign manufacturers excluded from the wholesale
distribution system. With a sufficiently developed network of large stores, a manufacturer could reach a
large portion of the Japanese market with alimited number of accounts. Consequently, the United States

16315ee Gilbert R. Winham, International Trade and the Tokyo Round Negotiation 268 (1986), Japan Ex. E-6.
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claims that Japan upset the competitive relationship between imported and domestic photographic film
and paper by inhibiting the development of a viable aternative channel for the distribution and sale of
imported film and paper.

10.223 Japan argues in reply that in the present case the United States bears the burden to show
specifically how the application of the Large Stores Law to the specific products at issue, i.e., black and
white film and paper, and colour film and paper, nullifies or impairs some benefit. Japan maintains that
the law and its implementing regulations neither apply directly to film or paper, nor to any product
generaly. Thelaw does not distinguish between domestic and imported film and thus there is no explicit
disadvantage imposed on imports. Furthermore, the regulation of large stores under this law aso does
not impose any inherent disadvantage on imports and there is nothing intrinsic in the nature of imports
that renders them less capable of competing in a marketplace where a diversity of retailing types is
promoted. Moreover, Japan points out, the Large Stores Law does not vest the government with the
authority to recommend or order any store to carry certain products or products of a certain origin.
Indeed, the only distinction the law draws with respect to products is to apply more liberal rules with
respect to retail stores that carry imported products. In addition, the regulations imposed by the law on
large stores do not differ depending on the origin of products carried by large stores or small retailers
within their vicinity. Thus, the law does not create any artificial incentive for retailers to buy domestic
film, nor does it discourage retailers from buying imported film. For Japan, there is thus no reason to
believe that larger retail space inherently works to the advantage of imported film products, because
retailers choose products to maximize profit, and the size of retail space does not change the profitability
of film products to the advantage of domestic brands. The law is thus incapable of atering even
indirectly the competitive conditions between domestic and imported products. Japan concludesthat it is
not possible for this law to frustrate any reasonable US anticipation concerning specific products at the
time of any of the relevant tariff concessions. According to Japan, under the overly broad US theory of
Article XXI11:1(b), virtually every form of government policy would become actionable as measures
potentially relating to specific products. Japan believes, however, that a clear nexus must exist between
specific products and the challenged government measure, and that the US allegations concerning the
Large Stores Law do not meet thistest.

10.224 In evaluating the US claim that the Large Stores Law upsets the competitive relationship
between domestic and imported film and paper, we will consider (i) the relationship of large stores to
imported film and paper, and (ii) the evolution of Japanese regulation of large stores.

10.225 First, as to the relationship of large stores to imported film and paper, we note that we are
presented with measures regulating large stores that are clearly neutra as to products and the origin of
products. Added to this, there is a lack of evidence as to any product-specific or origin-specific
implementation of these measures. Indeed, it seems clear the motivating force behind opposition to the
expansion of large stores in Japan, and in many other countries as well, is from small- and medium-sized
stores concerned with the impact that such stores may have on them, and not because of a desire to
hinder imports of foreign film and paper. Thus, the rationale of the Large Stores Law is the protection of
small stores.

10.226 It ispossible, however, that a measure that is formally neutral asto the origin of products may be
shown to be applied in a manner that results in upsetting the competitive relationship between domestic
and imported products to the detriment of imports. In this regard, we note that the United States asserts
that the application of the Large Stores Law has negatively affected the relative competitive position of
imported film in the Japanese market because it redtricts the spread of large stores, which the United
States claims, on the basis of survey evidence, are more likely to carry imported film. Japan contends,
however, that the US evidence shows only that stores selling a high volume of film, whether they are
large or small stores, are more likely to carry imported film. The United States ripostes that its survey
data, when controlled for volume of sales, still shows that large stores are more likely to carry imported
film. It seemsto usthat even if there is a greater tendency for large stores to carry imported film, access
to large stores is less important for film than for other imported products since film takes up very little
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shelf space even taking account that a full display of al film types is comprised of many rolls of film.
This would seem to be confirmed by the Japanese evidence that high-volume sellers of film, whether
large or small stores, are more likely to carry imported film. However, on balance we are left with
conflicting evidence and no sure way to resolve the conflict. In light of our findings in the following
paragraphs, we consider that it is not necessary to make afinding on thisissue.

10.227 We note our unease, however, about relying on the type of evidence offered by the United States
to judtify its claim here. Essentidly, it argues that since a certain type of store sells more imported
products than other stores, any regulation of that type of store may give rise to legitimate claims under
Article XXIII:1(b). Such an argument is similar to one used to attack Sunday closing laws in the
European Community, i.e., since home improvement stores sell imported products and sell more
products on Sunday, limitations on Sunday trading may be assimilated to import restrictions. The EC
Court of Justice refused to find aviolation of the EC Treaty.'%*

10.228 Second, in considering whether the Large Stores Law upsets the competitive relationship
between domestic and imported film and paper, we need to analyze the evolution of Japanese regulation
of large stores. We will examine the differences between what was the situation in 1967, 1979 and 1993
and what is the situation today. In particular, we will look at the following factors: the detail of the
regulations (permission versus notification; approval rates and qualifications, opening hours, store
holidays, store size); and the relative market position of large stores in the Japanese economy.

10.229 Compared to 1967, the regulation of large stores has been tightened in the sense that the Large
Stores Law covers more retail establishments than did the Department Store Law and stores of 1000
square metres are subject to the law while the Department Store Law applied only to stores of 1500
square metres.'®* To evaluate the impact of this change, however, it is necessary to consider the detail
of the regulation under the two laws, as of 1967 and today. Japan notes that the Large Store Law only
requires notifications as opposed to applications for permits (as required under the Department Store
Law), but since notified stores may in fact be regulated as to various el ements (size, opening hours), this
aspect of the Department Store Law does not seem significantly more burdensome than the provisions of
the Large Stores Law, which covers smaller stores, aswell. The United States cites statistics on denias
and required size reductions under the Large Stores Law, but it does not show how the situation differs
from that prevailing under the Department Store Law as it applied at the conclusion of the Kennedy
Round in 1967. Some firm conclusions may be drawn, however. In terms of what is normaly
permitted, policies on opening hours and store holidays are now more libera than they were in 1967.
The "norma" closing time has been extended from 6 p.m. to 8 p.m. and the required number of store
holidays has been reduced from 48 to 24 days. These changes are significant because they affect the
actual day-to-day operations of large stores. On the relative market position of large stores in the
Japanese economy, we note initially that neither party has submitted evidence for the years between
1967 and 1982. However, since 1982, both parties agree that the market share of large stores in retail
sales hasincreased, albeit modestly. We note that this increase occurred despite the existence from 1982
t0 1992 of the "prior explanation” requirement.

10.230 Comparing the present situation in respect of the application of the Large Stores Law to those
existing at the conclusions of the Tokyo Round in 1979 and of the Uruguay Round in 1993 leads to the
same result. As of the conclusion of the Tokyo Round, the Large Stores Law was in effect and applied
to stores of more than 500 square metres. Since that time, the size threshold has been raised to 1000

16327 orfaen Borough Council v. B & Q PLC, Case C-145/88, [1989] ECR 3851. For a subsequent development of relevant
EC law on the application of Article 30 of the EC Treaty (prohibiting quantitative restrictions on imports and measures having
equivalent effect) generaly, see: Keck & Mithouard, Cases C-267 & 268/91, [1993] ECR 1-6097, Punta Casa SpA v. Sindaco
del Commune di Capena, Cases C-69 & 258/93, [1994] ECR 1-2355.

1633The Large Stores Law applies to stores of 500 square metres, but since 1994, stores of less than 1000 square metres are
generally exempted from adjustment because they are in principle deemed to have no probability of adversely affecting nearby
small and medium-size retailers. Standards for Evaluating Probability Under Article 7(1,4) Large Stores Law, No. 96, MITI, 1
April 1994, Japan Ex. C-7.
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square metres, the "normal" closing time has been extended from 6 p.m. to 8 p.m. and the required
number of store holidays has been reduced from 48 to 24 days. Since 1982, both parties agree that the
market share of large stores in retail sales has increased, albeit modestly. Compared to the situation
prevailing at the conclusion of the Uruguay Round in 1993, the size threshold has been raised from 500
metres to 1000 sgquare metres, the "normal” closing time has been extended from 7 p.m. to 8 p.m. and the
required number of store holidays has been reduced from 44 to 24 days.

10.231 On balance, we are not persuaded that the regulation of large storestoday is tighter than it wasin
1967, 1979 or 1993. The evidence relating to the recent evolution of procedural requirements and
conditions of operation of stores under the law suggests that there has been a substantial liberalization in
the application of the law since the early 1990s, with the concomitant result that the law is now more
favourable to the opening of large stores than it was at the conclusion of any of the three rounds of
multilateral trade negotiations.

10.232 Finally, we consider the ramifications for the US clam under Article XXIII:1(b) of our
conclusions concerning the evolution of Japan's regulation of large stores. We note that the essence of
the US claims in respect of large stores differs from its claim in respect of distribution and promotion
measures. In the case of those measures, the US claim is that the Government of Japan acted to impede
market access for imports by taking actions that made it more difficult to sell imported film compared to
the time the tariff concession was granted. The Large Stores Law claim is different. The United States
concedes that there are more large stores in Japan today than there werein 1982 in total number and their
share of retail salesis greater than it wasin 1982. Thus, to the extent that more large stores means more
favourable conditions for import market penetration, the situation today is better than it was in 1982.
(There is no evidence on market shares of large stores prior to 1982.) In these circumstances, the
argument would seem to be that the situation would be even better if Japan had not interfered with this
favourable market evolution by slowing it. This raises the question of whether the United States can
claim legitimate expectations related to expected market evolution, as opposed to expectations that the
market situation at the time of a tariff concession will not be upset, e.g., by a grant of subsidies or
implementation of measures that change existing competitive relationships or by restricting the use of
previoudy permitted saes techniques. Normaly, for competitive relationships to be upset, we would
expect an adverse change in the situation existing at the time of the tariff concessions. In the case of
subsidies, for example, a Member reasonably expects that subsidies will not be increased, not that they
will be decreased. To the extent that the United States claim is viewed as being based on expectations
about market evolution, the question becomes to what extent it must establish it had reasons to expect in
1967 (or 1979 or 1993) that there would be a relative expansion of the large-store segment of Japan's
economy, taking into account the existing regulation under the Department Stores Law or Large Stores
Law. Even assuming that such expectations would be protected by Article XX111:1(b), the United States
has not established that it had any such expectation in 1967, 1979 or 1993.

10.233 On the record before us, therefore, we find that the United States has not demonstrated that the
Large Stores Law of 1974, its amendment in 1979, or any implementing regulations or administrative
measures, nullifies or impairs benefits accruing to the United States within the meaning of
Article XXI11:1(b).

5. PROMOTION "MEASURES'

10.234 The United States claims that Japan's application of the following eight promotion
"countermeasures' alegedly disadvantage imports by restricting sales promotions, thereby nullifying or
impairing benefits accruing to the United States under Article XXI11:1(b):

@ 1967 Cabinet Decision on Liberalization of Inward Direct Investment;
2 1967 JFTC Natification 17 on premiums to businesses,

3 1977 JFTC Natification 5 on premium offers to consumers;

4 1981 JFTC Guidance on Dispatched Employees;
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(5) 1982 Self-Regulating Rules Concerning Fairness In Trade With Business;

(6) 1982 Establishment of Fair Trade Promotion Council;

@) 1982 Self-Regulating Standards Concerning Display of Processing Fees; and

(8) 1987 JFTC approva of the Retailers Fair Competition Code and the Retalers Fair
Trade Council.

The text of and background material surrounding these "measures' isset out in Part 11.

10.235 In generd terms, the United States claims that Japan has reinforced the distribution
"countermeasures’ not only through legislated restrictions on retail stores but also through a system of
measures limiting how photographic material manufacturers, wholesaers and retailers may promote their
products in order to expand their sales of photographic film and paper in the Japanese market by means
of economic inducements and aggressive advertising. The United States claims that promotion
"countermeasures’ have disadvantaged foreign manufacturers of film and paper by congtraining their
ability to use certain discounts, gifts, coupons, and other inducements, or to rely upon innovative
advertising campaigns, particularly where price or price comparisons are discussed. The United States
argues that Japan has implemented these promation "countermeasures’ through the Premiums Law and
certain regulations issued by the JFTC under the Antimonopoly Law. Although these measures aso
apply to domestic film and paper producers, the United States contends that Japan has imposed them
with the intention of striking against international competition by foreign imports following trade
liberalization, i.e., the ability of foreign manufacturers to convert their strong capitalization and cost
competitiveness into potent marketing strategies and aggressive promotional competition.

10.236 Japan responds that the Premiums Law imposes restrictions only on excessive premiums and
regulates only misleading representations. In the interest of consumer protection, the Premiums Law is
designed to ded effectively with unfair trade practices and encourage manufacturers to compete
principally on the basis of price and qudity, not unfair inducements or deceptive and mideading
representations. Japan emphasizes that the law makes no distinctions between imported or domestic
products. Japan further argues that the Premiums Law does not hinder vigorous price and promotional
competition. Low price offers are not only permitted, but are, in Japan's view, facilitated by the law, and
a broad range of promotional practices are consistent with the law. All companies, both domestic and
foreign, have been and continue to be free to spend as much money as they want on advertising.
Companies are free to use any expressions they wish, so long as they do not deceive or misead
consumers. Japan also submits that no businesses have ever been restricted from offering promotional
gifts or prizes by lotteries and competition, so long as they are in line with the standards set in
accordance with the law to protect consumers. In Japan's view, these standards are no more rigid than
those set by similar laws in many other countries. Japan aso contends that in some respects, the
standards are actually less rigid than those of the United States because certain types of lotteries and
prize competitions prohibited in the United States have been allowed in Japan.

10.237 The United States aso points out that enforcement actions under the Premiums Law may be
taken by the JFTC and the 47 prefectural governments. Moreover, the JFTC has given its official
sanction to so-called "fair competition codes' promulgated by private sector "fair trade councils'. The
United States also argues that the "fair trade councils' have authority to discipline members who violate
the codes, often employing methods of coercion and monetary penalties, and that the standards
established by the councilsin their codes typically are adopted by the JFTC, which then applies the same
rules to "outsiders' given that the Premiums Law expressy exempts the cartel-like practices of the
councils from antitrust enforcement. Japan responds that private "fair competition codes' and the "fair
trade councils' are not relevant to this case because no "code" or "council" covers photographic film or

paper.

10.238 Bearing in mind these general arguments of the parties, we shall now proceed with our
examination of each of the eight promotion "measures’ in light of the three elements of a non-violation
case outlined earlier.
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@ 1967 Cabinet Decision

10.239 The first promotion "measure" claimed by the United States to nullify or impair benefits
accruing to it under Article XXII11:1(b) is the Japanese Cabinet Decision on Liberalization of Inward
Direct Investment of 6June1967 (“1967 Cabinet Decision")'®* considered previously in our
examination of distribution "measures’. We recall the US assertion that this 1967 Cabinet Decision was
a "watershed" in Japan's efforts to restructure Japanese industry to resist imminent foreign competition
following capitd liberaization in the 1960s. We further recall Japan's response that the 1967 Cabinet
Decision, which implemented the first stage of capital liberalization, was concerned generaly with
modernization and improved efficiency in the Japanese distribution sector so as to permit domestic
industries to compete with foreign rivals in the new, less regulated business environment.

10.240 We note that in June 1967, following a request of the government for a study concerning
inward direct investment, the Foreign Investment Council ("FIC") Expert Committee, an advisory
committee of the Ministry of Finance, submitted areport stating, inter alia, that

"[flor the provision of large-scae premiums, it is believed that establishing fair
competition codes pursuant to the [Premiums Law] with assistance from the industry
that might be affected, would be an effective countermeasure”.***

On the regulation of unfair trade practices, the FIC Expert Committee Report also stated:

"(1) When foreign capitd is brought into Japan, it is possible for a parent company
to use vast amounts of capital to engage in dumping, offer premiums, and conduct large-
scale publicity and advertising, etc. In the future, as liberalization of direct investment
in the domestic market progresses, such risk may conceivably be reinforced. Therefore,
in such a situation, it is necessary to fully study whether these actions qualify as unfair
trade practices as defined in Article 2 of the Antimonopoly Law and can be regulated
pursuant to provisions under Article 19 of the said Antimonopoly Law or the Law
Against Unjustifiable Premiums and Midleading Representations.

()] For the application of the Antimonopoly Law, while one may not specifically
select foreign capita affiliated firms for differentia treatment, foreign capital affiliated
firms nevertheless have the strong capital and technological background of the parent
company and are usualy in an economicaly strong position. Consequently, it is
believed that they will often become the object of regulation of the Antimonopoly Law.
On this point, we must be able to apply standards to dea with any disorderly activities
by foreign capital because existing standards of regulation of unfair trade practices are
not necessarily clear and we may, for example, clarify them by making use of a specia
designation or some other method".**%

10.241 The 1967 Cabinet Decision provides the following basic direction for the "countermeasures’ to
be taken in carrying out liberalization:

"If, therefore, our enterprises are to compete against foreign capital on equal terms, the
following would be necessary: companies must improve their own quality and pursue
the organization of the industria system, intensively strengthen the capacity for
technological development, organize the financiad system in parale with the
organization of theindustrial system, and lower of long-term interest rates.

1839US Ex. 67-6.
185US Ex. 67-5 (B), p. 3.
1638 pig.
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On the other hand, it would be necessary to restrain foreign enterprises coming into
Japan after liberalization from disturbing order in domestic industries, by resorting to
the strength of their superior power, and from advancing into the non-liberalized sectors
by evading control.

The establishment of these countermeasures for strengthening the capacity of our
enterprises for international competition and for preventing foreign enterprises from
disturbing order in our industries and market would be a basic necessity if the
liberalization isto be promoted and if our people are to enjoy its economic benefits.

The basic direction of the countermeasures that the government should adopt are the
following three points:

1) Prevent disorder that may arise from the advancement of foreign capital;

2) Create the foundation to enable our enterprises to compete with foreign
enterprises on equal terms;

3) Actively strengthen the quality of [domestic] enterprises and reorganize the
industrial system so that they can fully compete with foreign capital”.**’

10.242 Werecal the US claim that in July 1967, the Cabinet adopted the recommendations of the FIC
and its Expert Committee that the Premiums Law should be used as aliberdization "countermeasure" by
establishing fair competition codes. According to the United States, the government directed that the
codes were to be established by industry representatives and trade associations, as provided under
Article 10 of the Premiums Law, and the government would exercise "active guidance”.'*®  Japan
responds that it does not believe it is necessary to address fair competition codes or fair trade councils as
none of them cover photographic film or paper. Nevertheless, Japan argues that it was considered
desirable for effective enforcement of the Premiums Law to have business entities agree on self-restraint
of excessive premiums and midleading representations, and to prevent actua violations of the Premiums
Law. According to Japan, it is againgt this background that the Premiums Law allows business entities
to adopt, subject to the JFTC's approval, fair competition codes on premiums and representations. Japan
also argues that, contrary to the US allegation, the Cabinet did not adopt the FIC Expert Committee
Report. Therefore, Japan submits, the Japanese Government did not exercise "active guidance'”.

10.243 Application of measure. Although there can be little doubt that the 1967 Cabinet Decision as a
whole constitutes a governmental measure, within the meaning of Article XXI11:1(b), the parties differ
on the issue of whether or not this measure is ill in effect. While Japan submits and the United States
concedes that the 1967 Cabinet Decision was repealed on 26 December 1980, the United States argues
that the repeal affects only that portion of the 1967 Cabinet Decision relating to controls on international
investment in Japan, not the distribution policies and liberaization "countermeasures’ directed by the
1967 Cabinet Decision. In reply, Japan indicates that it is impossible to adequately respond to this
contention because the United States does not specify which measures it believes resulted from the 1967
Cabinet Decision, but that in any case any "measures’ not specificaly identified are not properly before
this Panel.

10.244 Although the United States puts the emphasis here on another part of the 1967 Cabinet Decision
than it did in its arguments on distribution "measures’, the same anadysis that we applied in the
distribution section in respect of the effectiveness of the 1967 Cabinet Decision applies here aswell. On
the basis of that analysis, we find that the 1967 policies could have been carried forward, consistently
with the 1980 Decision. To the extent that these policies have not been abandoned, we consider that
they continue to constitute a measure within the meaning of Article XXI11:1(b).

1"MITI History Vol. 17, pp. 379-388, (provisional trangation) US Ex. 67-6, p. 4.
1%%¥US Ex. 67-5, A and B.
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10.245 Benefit accruing. We recall the US claim that the benefits accruing to it are its legitimate
expectations of improved market access resulting from Japanese tariff concessions on film and paper at
the conclusion of the Kennedy, Tokyo and Uruguay Rounds. The United States maintains it could not
have reasonably anticipated the impact of the 1967 Cabinet Decision during the Kennedy Round
negotiations. Specificaly, according to the United States, at the time of the Kennedy Round negotiations
there were no pertinent facts available concerning the actions Japan was preparing to take to implement
its "liberalization countermeasures programme” and that as of 30 June 1967, the Cabinet Decision had
yet to be promulgated and implemented. Similarly, the United States argues that it was unaware of the
impact of this Cabinet Decision on the film industry in Japan even as of the conclusion of the Tokyo and
Uruguay Rounds.

10.246 Japan argues that the United States cannot properly claim to have any legitimate expectations of
such improved market access because the first Japanese tariff concessions on film and paper -- limited to
black and white film and paper -- occurred at the conclusion of the Kennedy Round on 30 June 1967,
several weeks following the Cabinet Decision of 6 June1967. Moreover, according to Japan, the
Cabinet Decision was preceded by a high-level public debate on capita liberalization, a debate of which
the United States would have been aware. Japan also argues that the Premiums Law was enacted in
1962 and that this law targeted conduct that had been identified by the JFTC as unfair trade practices as
early as 1953. Accordingly, Japan claims, the United States had no legitimate basis for expecting fair
competition codes would not be approved or that excessive premiums and deceptive advertising would
go unregulated, or that this regulation would not be enforced vigorously. Japan argues that the measure
should have been anticipated by the United States a fortiori as of the conclusion of the Tokyo and
Uruguay Rounds.

10.247 We note that this Cabinet Decision of 6 June 1967 was published in Kampo (Japan's officia
gazette) on 21 June 1967'%*, thus predating the formal conclusion of the Kennedy Round (30 June 1967)
by nine days. We recall the test developed in our general discussion of reasonable anticipation to the
effect that a Member is presumed to have knowledge of a measure as of the date of its publication, but
that this presumption may be rebutted where the Member identifies exceptiona circumstances. Because
of the short time period between this particular measure's publication and the forma conclusion of the
Kennedy Round, we consider it difficult to conclude that the United States should be charged with
having anticipated the 1967 Cabinet Decision since it would be unredlistic to expect that the United
States would have had an opportunity to reopen tariff negotiations on individua products in the last few
days of a multilateral negotiating round. Accordingly, we consider that the United States, in relation to
the 1967 Cabinet Decision, has legitimate expectations of improved market access emanating from the
Kennedy Round. However, applying the test developed earlier, we find that the United States may not
claim legitimate expectations arising from the Tokyo and Uruguay Round concessions.

10.248 Impairment and causality. The United States argues that improved access to the Japanese
market for film and paper emanating from Japan's Kennedy Round concessions on black and white film
and paper are nullified and impaired as the result of the 1967 Cabinet Decision and subsequent
promotion "countermeasures’ of the Japanese Government. According to the United States, the 1967
Cabinet Decison approved the use of "countermeasures' for "preventing foreign enterprises from
disturbing order in our industries.’*® The United States further argues that its additional expectations
emanating from the Tokyo Round and the Uruguay Round, including those relating to improved market
access for colour film and paper, are also nullified or impaired.

10.249 Japan contends that the 1967 Cabinet Decision contains only very general policy statements as
to what sorts of actions the government considered to be desirable in order to modernize Japan's overall
distribution sector following capital liberalization; it does not set in motion any specific measures which

16397 able U of Japan's First Submission, p. 188.
10USEx. 67-6, p. 4.
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could be said to discriminate de jure or de facto against the access of imports to the Japanese market.
Japan argues that the United States has not provided any evidence to the Panel demonstrating
"impairment"” resulting from the 1967 Cabinet Decision.

10.250 Our andysis of the clam that the 1967 Cabinet Decision impairs market-access benefits
accruing to the United States is made particularly difficult by the fact that, as argued by Japan, the
portions of the Cabinet Decision addressing the need to modernize the Japanese distribution system are
in the nature of very genera policy statements. The overall theme of the policy statements contained in
the 1967 Cabinet Decision is to the effect that the Japanese Government should find ways to help
modernize the distribution sector so as to respond to the intensified competition that capital liberalization
was expected to bring. Moreover, the United States has not been able to point to any specific actions
governing or consequences of promotion activities disfavouring imports emanating from the 1967
Cabinet Decision (although it does argue that in general terms most of the subsequent promotion
"measures’ it cites are grounded in the 1967 Cabinet Decision). Accordingly, we find that the United
States has not demonstrated that the general policy statements contained in the 1967 Cabinet Decision
nullify or impair benefits accruing to the United States within the meaning of Article XXI11:1(b). At
most, in our view, the 1967 Cabinet Decision is part of the context for later actions taken by Japan.

10.251 Thus, while the 1967 Cabinet Decision may till be viewed as a measure for purposes of
Article XXI11:1(b) and the United States is not charged with having anticipated the measure prior to the
conclusion of the Kennedy Round, the United States should have anticipated the Decision as of the
conclusion of the Tokyo and Uruguay Rounds. Moreover, the United States has not shown that the
measure nullifies or impairs benefits accruing to it from the Kennedy Round in respect of black and
white film and paper, nor from the Tokyo or Uruguay Rounds in terms of black and white and colour

film and paper.

(b) 1967 JFTC Notification 17 on premiumsto business

10.252 The second promotion "measure" cited by the United States is JFTC Notification 17 on
premiums to business, of 10 May 1967 ("JFTC Notification 17")'**, previously discussed under the
section on distribution "measures’. This notification was made pursuant to Article 3 of the Premiums
Law (authorization to the JFTC to restrict premiums), and providesinter alia the following:

"Businesses ... who manufacture (including process, hereinafter the same) the products
listed in the attached table or businesses who sdll such products shall not offer
premiums to businesses who purchase and sell the products involved in such
manufacture or sale, or who use the products to supply services to general consumers
(hereinafter referred to as "other party business'), as ameans of inducing the other party
business to begin to transact such products, or on the condition that the other party
business's transaction amount or such other transaction condition satisfy certain criteria
which the [first] business has established. Provided, however, that the preceding
provisions shall not apply to cases of premium offers which are within the annual limit
of 100,000 yen or less per one other party business, and which are found reasonable in

the light of normal business practices’.**

10.253 JFTC Notification 17 limitsto 100,000 yen annually the right of manufacturers of certain goods,
including manufacturers of photosensitive materials, to offer cash or other premiums to wholesalers or
retailers as an inducement for the wholesaler or retailer to begin handling the manufacturer's products, or
to meet other conditions established by the manufacturer (e.g., purchase tickets). An exception to this
prohibition on premiums in excess of 100,000 yen (Item 2-4) alows a manufacturer to offer premiumsto
employees of distributors and retailers that are in a specid relationship with the manufacturer (e.g.,

1¥1yS Ex. 67-4; Japan Ex. D-42.
%92)hid, p. 1.
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through capital investment, interlocking directorates, etc.). JFTC Notification 17 was repeaed in April
1996 in the course of areview of the Premiums Law.

10.254 Application of measure. The United States contends that JFTC Notification 17 is a
governmental measure. While conceding that the measure was repealed in April 1996, the United States
argues that other provisions of Japanese law make the repeal meaningless. Specifically, premiums from
manufacturers to wholesalers are still subject to Designation 9 of JFTC Notification 15 of 1982'%%i.e,,
the provision governing the use of "unjust inducements’ under the Antimonopoly Law. That designation
prohibits premium offers in excess of "normal business practice’. Thus, according to the United States,
given that JFTC Notification 17 set industry practice for 19 years, it is uncertain a best as to whether
present restrictions under Designation 9 differ at al from the situation under Notification 17.

10.255 Japan contends that, although JFTC Notification 17 was at one time a governmental measure, it
was formally repealed in April 1996. Thus, for Japan, there is no governmental measureinissue. Asfor
the alleged continuation of the policy underlying JFTC Natification 17 through Designation 9 of JFTC
Notification 15 (1982), Japan responds that the United States is belatedly raising a "measure” or policy
that was not specificaly identified in its panel request and which is therefore outside the Panel's terms of
reference. Japan further states that under Designation 9 of JFTC Notification 15, the automatic trigger
level of 100,000 yen no longer exists and the burden of proof lieswith the JFTC.

10.256 We note that both parties agree that between 1967 and 1996, JFTC Notification 17 was a
governmental measure. We also note that they both agree that the measure was repealed in April 1996.
The issue before us, therefore, is whether or not we should take cognizance of what the United States
describes as a continuation of the policy of JFTC Notification 17 by means of Designation 9 of JFTC
Notification 15 (1982), the latter not having been specifically identified in the US panel request. On this
issue, we recall that JFTC Notification 17 itself was aso not specificaly identified in the panel request,
but that we decided to permit its inclusion within our terms of reference given that it was a measure
taken pursuant to the Premiums Law which was specifically identified in the request. JFTC Notification
15 of 1982, in contrast, is a "measure” taken pursuant to Article 2.9 of the Antimonopoly Law of 1947.
While the Antimonopoly Law was cited in the panel request, it was cited only in respect of a"measure”
relating to dispatched employees. Consequently, we found that "measures’ unrelated to dispatched
employees (i.e., a"measure’ relating to international contract notification and to guidance on loss-leader
advertising and dumping) were not within our terms of reference. Consistent with that finding we also
do not consider Designation 9 of JFTC Notification 15 to be within our terms of reference. Moreover,
even if we were to consider that it is appropriate to take into account the US argument that the policy
underlying JFTC Notification 17 (1967) has continued to be applied under Designation 9 of JFTC
Notification 15 (1982), we note that the United States has not demonstrated that the policy underlying
JFTC Natification 17 has been continued through ongoing administrative guidance under the
Designation.

10.257 Benefit accruing. The United States argues that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from tariff
concessions made by Japan in the Kennedy, Tokyo and Uruguay Rounds, and that it could not have
anticipated the impact of JFTC Notification 17 at the time of the Kennedy Round negotiations because
there were no pertinent facts available at that time concerning the actions Japan was preparing to take to
implement its liberalization "countermeasures’ programme. Similarly, the United States argues that it
could not have anticipated the impact of this measure as of the conclusion of the Tokyo and Uruguay
Rounds. We also recall the Japanese position that the United States cannot properly claim to have any
legitimate expectations of such improved market access because the first Japanese tariff concessions on
film and paper -- limited to black and white film and paper -- occurred at the conclusion of the Kennedy
Round on 30 June 1967, more than a month and a haf following issuance of JFTC Notification 17 on

1¥8Designation 9 of Notification 15 (1982): "Inducing customers of a competitor to deal with oneself by offering unjust
benefitsin the light of normal business practice”, US Ex. 82-6.
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10 May 1967. Japan further argues that the measure should have been anticipated a fortiori as of the
conclusion of the Tokyo and Uruguay Rounds.

10.258 In our view, given that the publication of JFTC Notification 17 predated the conclusion of the
Kennedy Round, it is difficult to conclude that the United States should not be held to have anticipated
JFTC Notification 17 in advance of Japan's first tariff concessions on film and paper. As we noted
earlier, the United States is charged with knowledge of Japanese regulations on publication. Although
we can conceive of circumstances were the exporting WTO Member may not reasonably be aware of the
significance of a measure for or its potentia disparate impact on imported products until some time after
its publication, the United States has not demonstrated the existence of any such circumstance here. This
is particularly true given that as of 1967 the current structure of the Japanese film market was largely in
place, i.e., there were only a few primary film wholesalers and single-brand distribution of film was
typical, it would seem that the United States should have been able to assess the impact of this measure,
if any, on the Japanese market for film at the time it was introduced. Thus, we are not persuaded that the
United States has met its burden of establishing that in relation to JFTC Notification 17, it has legitimate
expectations of improved market access emanating from the Kennedy Round. We consider that this
reasoning a fortiori applies to claimed legitimate expectations arising from the Tokyo and Uruguay
Round concessions.

10.259 Impairment and causality. The United States contends that even though JFTC Notification 17,
which sets a 100,000 yen ($278 in 1967) maximum annua limit on the premium that a manufacturer
could give to a wholesader or retailer (or a primary wholesaer to a secondary wholesaler or retailer) for
all products traded between the two, it upset the competitive relationship between the two. According to
the United States, foreign enterprises entering the Japanese market or trying to expand their market share
following tariff reductions and import liberalization, were not able to invest in their own distribution
networks until the 1970s when investment restrictions were progressively lifted. Thus, the United States
maintains, foreign enterprises had to compete with Japanese manufacturers for existing wholesalers and
distributors to carry their products. JFTC Notification 17 limited the ability of foreign enterprises to
outhid Japanese enterprises in the competition for Japanese digtributors by setting an arbitrarily low
ceiling on the amount of premiums that a manufacturer could give to awholesaler or retailer in any one
year. Moreover, the United States argues that foreign manufacturers, which had no direct relationships
with Japanese wholesalers because of Japan's requirement that they deal with a sole import agent, were
prohibited from availing themselves of the exception under Item 2-4 of the JFTC Notification 17 which
permitted the offering of unlimited premiums to the employees of enterprises that were in exclusive,
vertically-integrated rel ationships with the manufacturer.

10.260 Japan responds that JFTC Notification 17 did not single out the photographic materials industry:
more than 100 industries were covered. In any event, the regulation only restricted excessive premium
offersto distributors, not other promotional activities. The rationae for the restriction was that excessive
offers could impair fair and free price competition in the distribution sector and could increase the
distribution cost to the detriment of consumer interests. Low price offers, rebates and offers of goods to
assist the other parties promotiona activities were not regulated under this JFTC notification. Japan also
argues that the United States misconstrues the nature of the exception found in Item 2-4. Premiums
offered to employees of companies which were in a specia relationship, through share holdings or
interlocking directorates, with the manufacturer, did not fall under the regulation, because they were no
different than premiums offered to one's own employees. The exception applied only to transactions
which were virtually identical to operations within a single entity. Fuji and its primary wholesalers, for
example, were not eligible because they were not in a specia relationship. Finally, as to the US
arguments on investment restrictions, Japan responds that during the period before capital liberalization,
if Kodak had wanted to use investments to establish and build relationships with any single-brand
primary wholesalers it could have done so. According to Japan, Kodak's exclusive importer, Nagase,
could and did invest in distribution by buying two primary wholesaers; it could have legaly made
equity investments in Fuji's primary wholesalers if it had wanted to. For Japan, US arguments about
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capital restrictions interfering with Kodak's business plans makes no sense because Kodak exercised
virtually none of its lega options during the period of restrictions on investments or even after such
restrictions were lifted.

10.261 Assessing the issue of impairment and causality, we note that JFTC Notification 17 appears to
be equally directed at promotional activities with respect to both domestic and foreign products. It is not
specifically aimed at imports, nor does it target film and paper, even though it lists "photographic
materials' among the many consumer products to which it is directed. Although there is referencein a
press summary to the need to counteract the influence of US capital™®*, the JFTC drafting history cites
excesses in Japanese industry leading to distortions in intrinsic competition for price, quaity and
beneficia services, and "cut-throat sales practices promoted by huge capital power" as justifications for
the measure."**

10.262 On baance, in our view, the evidence suggests that this measure is directed against potential
excesses in the distribution sector in general. It targets excessive premiums given by manufacturers to
wholesalers and by wholesders to retailers. It does not, however, attempt to regulate other forms of
promotiona activity, such as low price offers and rebates. Moreover, while we do not reject the notion
that facially-neutral measures may be shown to be applied in a manner that upsets the competitive
relationship between domestic and imported products to the detriment of imports, the United States has
not been able to point to any single instance where implementation of JFTC Notification 17 has led to
such a result in respect of US film and paper. In this regard, we note that until 1975, Kodak had a
relationship with a primary wholesaler - Asanuma. That relationship later ended apparently because of
Kodak's refusal to deal directly with Asanuma’®® The United States has not shown that Kodak's
inability to give premiums to Asanuma was relevant to the termination. In addition, the US contextual
arguments about the impact of Japanese restrictions on investments, to the extent that they are true'®"’, do
not demonstrate anything in relation to the application of JFTC Notification 17. Finaly, as to the
exception provided in Item 2-4 of JFTC Notification 17, the evidence suggests that this provision,
neither inherently nor in its application, discriminates against imported film or paper. Although it
appears that Kodak was unable to avail itsdf of this exception, due to the structure of Kodak's
distribution relationships, the same was true in the case of Fuji.

10.263 On the evidence before us, therefore, we are not persuaded that JFTC Notification 17, and its
implementation in the Japanese photographic materials sector (to the extent this has occurred), have
resulted in upsetting the competitive relationship between domestic and US film and paper in the
Japanese market by preventing Kodak from establishing distribution relationships in that market.
Accordingly, we find that the United States has not demonstrated that JFTC Natification 17 nullifies or
impairs benefits accruing to the United States within the meaning of Article XXI11:1(b).

10.264 Thus, while the United States has shown that JFTC Notification 17 is a measure for purposes of
Article XXI11:1(b), it isno longer in effect. Moreover, it has not shown that it should not be held to have

1% severe Restrictions Placed on Businesses for Premium Offers: Shatokuren Hears JFTC Explanations at Jyosui Kaikan on
the 12th, Nihon Shashin Kogyo Tsushin, 20 June 1967, p. 25, US Ex. 67-8, p. 1. In this press summary, JFTC explained that
"[t]he primary objective of [Natification 17] is (&) rationaization of the distribution stage ... ; and (b) eliminat[ion] of the
stronger prey upon the weaker sales competition based on the power of capitd ... If US capital were to conduct [premium offers)
directed at the Japanese distribution sector, this would be no match for [Japan], so the restrictions should be applied as a
breakwater before liberalization". Ibid.

1%5Restriction on Premium Offers to Businesses, JFTC, Premiums and Representations Inspection Division, Kosei Torihiki,
July 1967, p. 30, USEx. 67-10, p. 2.

1% Affidavit of Takenosuke Katsuoka, Japan Ex. A-11, pp. 2-4.

1\We note in this regard Japan's reference to a statement by the President of Kodak Japan, Mr. Albert Sieg, in a 1988
interview: "The glaring mistake was waiting so long to take aggressive action in this market. We should have been here with
this approach ten years ago. Clearly, the momentum of our local competitors got a strong forward thrust, and our task will be
much, much more difficult", A Century of Sales, in Taking on Japan (1988), pp. 35-39, Japan Ex. B-45. Japan aso indicates
that Kodak could have established a 50-50 joint venture, such as Kodak Nagase (set up in 1986), as early as1971.
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anticipated JFTC Notification 17 in relation to its Kennedy Round expectations in respect of black and
white film and paper and it has not demonstrated that JFTC Notification 17 nullifies or impairs benefits
accruing to the United States in respect of black and white film and paper. In respect of colour film and
paper, it has not shown any of the required elements of an Article XXI11:1(b) claim - except that it isa
measure under Article XX111:1(b).

(© 1977 JFTC Notification 5 on premium offersto consumers

10.265 The third promotion "measure" cited by the United States is JFTC Noatification 5 on Restriction
on Premium Offers to Consumers of 1 March 1977 ("JFTC Notification 5")."*® This notification was
issued pursuant to Article3 of the Premiums Law. It was amended by JFTC Notification2 of
16 February 1996 (which removed the ceiling of 50,000 yen for premiums to all purchasers). Subject to
certain exceptions dealing, inter alia, with samples, discount coupons, articles presented at business
openings (all subject to the condition that they be "found reasonable in the light of normal business
practices"), JFTC Notification 5 providesin relevant part:

"1 The value of a premium offered to general consumers, excluding those by
lotteries or prize competition ... , shall be within 10 percent of the transaction value
involved in the premium offer (provided that if the amount is less than 100 yen, the
limit shal be 100 yen), and which is found reasonable in the light of normal business
practices'.*®*

10.266 We recdll the US claim that JFTC Noatification 5 has the effect of severely restricting the
offering of premiums on photographic film and paper to general consumers. According to the United
States, given the relatively low price of film and paper, the value of any premium faling within the
JFTC'srestrictions would be negligible.

10.267 Application of measure. There is no dispute in this case that JFTC Notification5 is a
governmental measure and that it is ill in effect, although, as noted above, it was amended in
February 1996 with the remova of the ceiling of 50,000 yen for premiums to all purchasers. We
therefore find that this notification is a measure within the meaning of Article XXI11:1(b).

10.268 Benefit accruing. We recal the US claim that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from tariff
concessions made by Japan in the Kennedy, Tokyo and Uruguay Rounds. In particular, the United
States argues that it could not have anticipated JFTC Notification 5 at the conclusion of the Kennedy
Round negotiations since it was not issued until 1977. There was no reason, according to the United
States, that it could or should have known that Japan would take such an action. Similarly, the United
States maintains that it could not have anticipated the impact of the this measure as of the conclusion of
the Tokyo and Uruguay Rounds (although these Rounds were concluded subsequent to the measure).

10.269 Japan responds that the Premiums Law was enacted in 1962, that JFTC Notification 5 merely
represented an elaboration of the general norms set forth in that law. According to Japan, this
elaboration of general norms set out in the Premiums Law should have been reasonably anticipated by
the United States, since the United States could have had no legitimate basis for expecting that excessive
premiums would go unregulated, or that the Premiums Law would not be enforced vigorously. Japan
further argues that the measure should have reasonably been anticipated a fortiori prior to Japan's
concessions at the conclusion of the Tokyo and Uruguay Rounds.

10.270 In assessing whether the United States should have reasonably anticipated this measure, we
recall our conclusion that normally a Member should not be considered to have anticipated a measure

16%8 3apan Ex. D-32.
%91pid, p. 1.
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adopted after the conclusion of a negotiating round, absent some reason to reach a contrary result. Here,
we are not persuaded that the existence of the Premiums Law meant that the United States should be held
to anticipate the specific way and terms pursuant to which premiums are regulated in Notification 5.
However, to the extent that any legitimate expectations exi<t, they are limited to black and white film and

paper.

10.271 With respect to the Tokyo and Uruguay Round concessions, which were granted subsequent to
the measure, it is difficult not to conclude that the United States should have anticipated this already
existing measure. Again, although we can conceive of circumstances where the exporting WTO
Member may not reasonably be aware of the significance of a measure for or its possible differentia
impact until some time after its original publication, the United States has not demonstrated the existence
of any such circumstance here. Accordingly, we find that the United States has not demonstrated that in
reation to JFTC Notification 5, it has legitimate expectations of improved market access for
photographic film and paper emanating from the Tokyo or Uruguay Round concessions.

10.272 Impairment and Causality. The United States claims that the JFTC's imposition of new
restrictions on the use of premiums upset the conditions of competition between imported and domestic
products after the Kennedy Round by severely limiting the inducements enterprises could use to attract
wholesalers, retailers and consumers to their products. Specifically with regard to JFTC Notification 5,
the United States argues that the imposition of limits on the value of premium offers severely restricted
the offering of premiums on film and paper to general consumers, and that given the relatively low price
of such products, the value of any premium falling within the JFTC's restrictions would be negligible.
Although conceding that JFTC Noatification 5 is facialy neutral, the United States argues that its
application isintended to have, and has, a disparate impact on imported film and paper. In particular, the
United States argues that this measure helps preserve the dominant position of Japanese film and paper
manufacturers by shielding them from significant forms of promotion competition. In short, the United
States claims, JFTC Notification 5, along with other JFTC notifications, has had a " chilling effect” on the
ability of foreign producers to engage in promation activities sufficient to compete effectively with
dominant domestic brands.

10.273 Japan responds that: first, the Premiums Law and JFTC notifications are trade-neutral, with the
regulation of premiums and representations under the Premiums Law and JFTC noatifications applying
equally to imported and domestic products; second, there is nothing about restrictions on excessive
premiums or on mideading representations that is inherently unfavourable to imports, nor is there
anything intrinsic to imports that makes them particularly reliant on misleading representation or
excessive premiums; third, thereis no "chilling effect” in that the regulations are no less advantageous to
imported products or products representing a lower market share than to domestic products; fourth, there
is no constraint on foreign film manufacturers in promoting their products by spending as much as they
want on advertising, or by competing on price and quality, lawful premiums and non-misleading
representations'>>°; and fifth, even if regulations were eased, this would not necessarily operate to the
advantage of the challenging brands in that dominant brands would likely respond with further
aggressive promotional activities of their own. In any case, Japan submits that in the course of areview
of its regulations under the Premiums Law in 1996, the JFTC streamlined its genera rule on excessive
premiums, abolished restrictions on premium offers to businesses, and raised the ceiling on prizes.

10.274 On price competition in particular, we recall Japan's claim that Kodak film (the leading foreign
brand) is often sold at retail at substantial discounts off manufacturer's suggested retail price, and that
athough Kodak does not advertise as heavily as its domestic competitors, it does engage in focused
campaigns of targeted heavy advertising, "with predictable results'. Japan notes that Kodak's heavy
advertising and promotion in Nagano, site of the 1998 Winter Olympics (of which Kodak is a corporate
sponsor), has led to a doubling of its market share in that area. 1n response, the United States argues that

16504 ceording to Japan, the United States often emphasizes the disadvantage felt by a challenging brand against a dominant
brand, not the market competition between imported and domestic brands.
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the ability of foreign manufacturers to use price discounts to expand their presence in Japan has been
rather limited in that price reductions by foreign photographic materials manufacturers, including Kodak
and Agfa, have often not been passed on to consumers at the retail level. For instance, according to the
United States, Kodak has reduced its prices by 56 per cent since 1986, substantially undercutting its
Japanese competitors, yet these price discounts have had virtualy no effect on consumer prices in the
market. The United States further states that this lack of price competition is reflected in the fact that
Japan's consumer price index for film showed almost no movement between 1989 and 1996, a period of
seven years.

10.275 Assessing the issues of impairment and causdity, we note that the text of JFTC Notification 5
appears to be equally directed at domestic and foreign practices of manufacturers, distributors and
retailers, aswell as at market incumbents and market entrants. It is not specifically aimed at imports, nor
does it make any mention of or otherwise target film and paper. The evidence suggests that this measure
limits one particular type of promotional activity, specifically, the value of premiums (as a percentage of
the vaue of individua transactions) that may be given to generd consumers by manufacturers,
distributors and retailers. It does not, however, regulate other forms of promotional activity, such aslow
price offers, rebates or advertising generaly. While we appreciate the need for competitors with a small
market share in an oligopolistic market to be able to engage in promotiona activities in general, we
consider it significant that JFTC Notification 5 and the other specific "measures’ cited by the United
States do not limit general advertising expenditures or price competition in general.

10.276 Turning first to the issue of how important it is for a seller of imported film and paper in Japan
to be able to offer premiumsto retail customers, we note that the United States suggests that the ability to
offer premiums to retail customersis essential because retailers and wholesalers will not pass on lower
wholesale prices to consumers. However, while it is not clear that Kodak has generally advertised as
heavily as the domestic companies, there is evidence that when Kodak did advertise heavily (in the
Nagano region) its market share increased.'®" This suggests that giving premiums to customers is not
essential to success in the Japanese market. At the same time, even if cartel-like activities of retailersin
Japan may result in suppression of price competition and a failure to pass on to consumers price cuts
given by manufacturers to distributors or retailers, and even if such activity may affect the imports of
foreign manufacturers disproportionately, the United States has not demonstrated -- or even claimed --
that such private anti-competitive activity, to the extent it exists, is attributable to governmental
measures, and we therefore refrain from considering such hypothesesin the context of this case.

10.277 As noted above, JFTC Notification5 applies equaly to domestic and imported products.
Nonetheless, we do not rule out the possibility that a measure which appears to be formally neutral asto
the origin of products may be shown to be applied a manner that upsets the competitive relationship
between domestic and foreign products to the detriment of imports. In this connection, the United States
cites two examples in its claims in respect of the Retailers Code that involve premium offers to retail
customers. As explained in our later discussion of the Retailers Code, we do not consider that these
examples establish that Japan's limitations on premium offers to retail customers have resulted in
upsetting the competitive relationship between domestic and US film and paper in the Japanese market.
Accordingly, we find that the United States has not demonstrated that JFTC Notification 5 nullifies or
impairs benefits accruing to the United States within the meaning of Article XXI11:1(b).

10.278 Thus, while JFTC Natification 5 may be viewed as a measure for purposes of Article
XXI11:1(b), the United States has not shown that it should not be held to have anticipated the measure
nor that the measure nullifies or impairs benefits accruing to the United States in respect of black and
white film and paper. In respect of colour film and paper, it has only shown one of the required elements
of an Article XXI11:1(b) claim -- the existence of a measure.

1651 3apan's statement that Kodak's heavy advertising and promotion in Nagano led to a doubling of its market share in the

area, is not contested by the United States.
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(d) 1981 JFT C Guidance on Dispatched Employees

10.279 The fourth promotion "measure" cited by the United States is JFTC guidance of December 1981
recommending the establishment of rules on the use of dispatched employees ("JFTC Guidance on
Dispatched Employees').’®* In October 1979, the JFTC proposed and the Cabinet approved the
establishment of a Digtribution Sector Office ("DS0") to "administer duties pertaining to unfair trade
practice designations related to distribution”.*** Following its establishment, the DSO studied 16
business sectors, issuing its findings on cameras and photographic materialsin December 1981, in which
it advised "camera, photographic materials, colour photo laboratories and related industries' to address
"problems’ created by manufacturers dispatching employees to large retail stores. The aleged
administrative guidance takes the form of a statement by a DSO officia of the JFTC, in an article
entitled "The Status of Distribution of Cameras’. Therelevant part of this article states the following:

"The JFTC is issuing guidance to the camera, photographic accessories, colour photo
lab and related industries to examine the use of self-regulating measures with respect to
the permanent dispatch of sales people so as not to go too far as manufacturers sales
promotion methods or as acts based on the buying power of volume sales stores”.****

10.280 The USview is that dispatched employees are a unique form of economic inducement between
businesses: they reduce costs for wholesalers and retailers and thereby allow for increased sales based
upon cost or price reductions passed down the line of distribution. We aso recall the Japanese response
that the photographic industry was working on standards for the dispatch of personnel even before the
JFTC published the result of the "Survey of Distribution of the Camera Industry” in December 1981.

10.281 Application of measure. The United States claims that the JFTC Guidance on Dispatched
Employees is a measure in the traditional form of Japanese administrative guidance and that it is ill in
effect. Japan argues that while this statement by a JFTC officiad may have congtituted a form of
administrative guidance in the broadest sense, it does not represent the kind of administrative guidance
that could be considered to be the substantive equivalent of aformally binding measure, in that it neither
provides sufficient incentives or disincentives for private parties to act, nor does it depend on
government action to ensure compliance with the guidance. Moreover, according to Japan, to the extent
that this ever was ameasure, it isno longer in effect.

10.282 Our analysis of the JFTC Guidance on Dispatched Employees focuses, in the first instance, on
whether or not this particular "guidance" should be viewed as the type of administrative guidance that
meets the requirements of a measure under Article XXI11:1(b). We note that neither party has devoted
much space to arguing thisissue. We nevertheless note that the relevant statement of the JFTC officia
makes explicit reference to "guidance" and advises the photographic materials industry (or a substantial
part of it) "to examine the use of self-regulating measures with respect to the permanent dispatch of sales
people ... ". Given this explicit statement of guidance to the photographic materias industry from the
government body charged with implementation of the Antimonopoly Law and the Premiums Law, we
think it reasonable to assume, in the absence of substantial argument to the contrary, that this JFTC
Guidance on Dispatched Employees meets the standard for governmental measures that we laid out in
our general discussion of Article XXII1:1(b). This result is supported by the fact that the guidance was
acted upon. Accordingly, we find that the JFTC Guidance on Dispatched Employeesis a measure within
the meaning of Article XXI11:1(b). Also, in the absence of any indication that this measure has been
withdrawn, we find that it is still in effect although we note that its significance may be minimal given
that the matter is now dealt with in the Self-Regulating Measures, described in the next section.

1852k osugi Miseo, Trade Practices Department, Distribution Sector Office JFTC, Status of Distribution of Cameras, Kosel
Torihiki, No. 377, March 1982, pp. 45-49, US Ex. 82-3, p. 8.

1953Cabinet Order No. 43 of 1979, USEx. 79-1.

1USEx. 82-3,p. 8.
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10.283 Benefit accruing. We recal the US claim that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from tariff
concessions made by Japan in the Kennedy, Tokyo and Uruguay Rounds, and that, in particular, it could
not have anticipated the measure at the conclusion of the Kennedy Round nor that within two years of
the conclusion of the Tokyo Round, the JFTC would issue JFTC Guidance on Dispatched Employees.
The United States also argues that it has legitimate expectations resulting from Japan's Uruguay Round
concessions in that even in 1994 it was not aware of the impact this guidance was having on the Japanese
film market.

10.284 Japan responds that the United States should have reasonably anticipated such guidance in the
context of the government's continuing implementation of the Premiums Law. Japan argues that the
United States should have reasonably anticipated the measure a fortiori as of the conclusion of the
Uruguay Round.

10.285 The JFTC Guidance on Dispatched Employees was published in January 1981, i.e., after the
conclusion of both the Kennedy and Tokyo Rounds. In line with our previous assessment of various
measures, we do not consider that the United States should be charged with having reasonably
anticipated the particular application of the Premiums Law embodied in JFTC Guidance on Dispatched
Employees as of the conclusion of the Kennedy Round or of the Tokyo Round. We therefore find that in
relation to JFTC Guidance on Dispatched Employees, the United States has demonstrated the existence
of legitimate expectations of improved market access emanating from tariff concessions granted by
Japan during the Kennedy and Tokyo Rounds. These expectations are limited to black and white film
and paper in respect of the Kennedy Round, but cover the full range of products at issue in respect of the
Tokyo Round.

10.286 With respect to Japan's Uruguay Round concessions, which were granted subsequent to the
measure, it is difficult to conclude that the United States should not be held to have anticipated this
already existing measure. Again, although we can conceive of circumstances where the exporting WTO
Member may not reasonably be aware of the significance of a measure for or its possible differential
impact on imported products until some time after its original publication, the United States has not
demonstrated the existence of any such circumstance here. Accordingly, we find that the United States
has not demonstrated that in relation to JFTC Guidance on Dispatched Employees, it has legitimate
expectations of improved market access emanating from the Uruguay Round concessions.

10.287 Impairment and causality. The United States argues that the JFTC's Guidance on Dispatched
Employees results in the restriction of a unique form of economic inducement between businesses.
According to the United States, the ability of manufacturers and wholesalers to dispatch employees to
retailers reduces costs to such retailers and thereby allows for increased sales based upon cost or price
reductions passed down the line of distribution. Japanese responds that the photographic industry was
already working on standards for the dispatch of personnel before the JFTC published the result of the
"Survey of Distribution of the Camera Industry” in December 1981 (para. 5.249). Moreover, according
to Japan, the particular guidance in issue is not addressed to the film and paper sectors of the
photographic materials industry.

10.288 The JFTC Guidance on Dispatched Employees arguably led to the Self-Regulating Measures,
discussed in the next section. Those measures contain limitations on dispatched employees and therefore
effectively fulfil the guidance. However, we will consider the effect of measures limiting dispatched
employees in this section because the United States addresses the issue here and not in respect of the
Self-Regulating Measures. At the outset, we note that there is disagreement between the parties as to
whether or not this guidance applies to the film and paper sectors. The guidance applies to the "camera,
photographic accessories, colour photo lab and related industries'."® The film and paper sectors are not
explicitly mentioned in the guidance. While it is possible that these sectors felt bound by the guidance

15US Ex. 82-3,p. 8.



WT/DSA4/R
Page 496

under the "rdlated industries’ language, we recal that the 1970 Guidelines stated: "Dispatched
employees are rarely seen at genera photography materials retailers’. Thus, we have doubts as to
whether this guidance was directed at the film and paper sectors.

10.289 To the extent that the guidance does apply to the film and paper sectors, we note that in calling
for the use of self-regulating measures with respect to the permanent dispatch of sales people, the JFTC
Guidance on Dispatched Employees potentialy limits one form of promotional activity. However, the
United States has not provided any evidence to the Panel of how this particular measure has had any
adverse effect on the efforts of foreign film and paper manufacturers to market their products in Japan.
As noted above, there is evidence that the use of dispatched employees in the film and paper sector is not
significant.

10.290 Also as noted above, this measure on its face affects domestic and imported products equally.
Nonetheless, we do not rule out the possibility that a measure which appears to be formally neutral asto
the origin of products may be shown to be applied in a manner that could upset the competitive
relationship between domestic and foreign products to the detriment of imports. Thereis no evidence in
the record before usthat this has occurred in respect of this measure.

10.291 The lack of evidence of impact, when combined with the Japanese statement -- unrebutted by
the United States -- that the photographic industry was already working on standards in this area prior to
the JFTC guidance, leads us to find that the United States has failed to demonstrate that the application
of JFTC Guidance on Dispatched Employees has nullified or impaired benefits accruing to it in terms of
Article XXI11:1(b).

10.292 Thus, JFTC Guidance on Dispatched Employees may be viewed as a measure for purposes of
Article XXI11:1(b) and the United States has shown that it should not be held to have anticipated the
measure in respect of its expectations on black and white film and paper from the Kennedy Round and
on the full range of products at issue in respect of the Tokyo Round. It has not shown, however, that the
measure nullifies or impairs its benefitsin terms of Article XX111:1(b). In respect of the Uruguay Round,
it has only shown one of the required elements of an Article XXIII:1(b) claim -- the existence of a
measure.

(e 1982 Self-Regulating M easures on Fairness In Trade and Establishment of the Fair Trade
Promotion Council

10.293 The fifth and sixth promotion "measures’ cited by the United States are the Self-Regulating
Measures concerning Fairness in Trade with Business, issued in June 1982 ("Self-Regulating Measures
on Fairness in Trade")"®*®, and the Establishment of the Fair Trade Promotion Council on 23 December
1982.'%" Because of the close interrel atedness of these two "measures’, we shall consider them together
in this section.

10.294 The Self-Regulating Measures on Fairness in Trade, which are set out in Part 11, concern (i) the
dispatch of employees by manufacturers or wholesalers to retailers for the purpose of sales promotion or
other sales activities, and (ii) standards on promotiona money and contributions.

10.295 The Fair Trade Promotion Council was established by the domestic photographic industry on
23 December 1982. According to its Articles of Association, the council is to, inter alia, establish fair
transaction order in the photographic industry and to promote and enforce the Self-Regulating Measures

16%6Camera Times, "Self-Regulating Measures Regarding Making Business Dealings with Trading Partners Fair” (" Self-
Regulating Rules on Fairnessin Trade"), 22 June 1982, US Ex. 82-8, pp. 1-3.

1657The National Photography Industry Fair Trade Promotion Council Articles of Association, 23 December 1982, seel Fair
Trade Promotion Council Established: "An Attempt to Improve the Structure of the Industry” Fujimori Masao (Misuzu)
Appointed Chairman of the Council, in: Zenren Tsuho, January 1983, pp. 46-47, US Ex. 83-3, pp. 2 ff.
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on Fairness in Trade.®® The council consists of six groups, including Zenren (retailers association),
Shashoren (photosensitive materials distributors association), Zenraboren, the Photo-Sensitive Materias
Manufacturers Association, the Camera Industry Association and the Supplies Industry Association.
Article 17 provides that "[€]stablishing or abolishing the provisions of these Articles of Association and
the responsibilities of this Council, shal require prior approval from the Japan Fair Trade
Commission"."®®

10.296 Application of measures. The issue here is whether the establishment of the Fair Trade
Promotion Council and the issuance and application of the Self-Regulating Measures on Fairness in
Trade can be ascribed to the Government of Japan (the JFTC). We recall the US claims that the JFTC
provided administrative guidance to the national photographic industry caling for self-regulating
measures on dispatched employees (the previous measure considered above), and that thereafter the
JFTC created the Fair Trade Promotion Council by administrative guidance. In relation to this latter
claim, a1992 directive of the Fair Trade Promotion Council states that

"[t]his council was established under the guidance of the Japan Fair Trade Commission
in December of 1982 for the purpose of securing afair trade system in the photographic
industry, deepening the exchange of ideas and understanding among businesses, and

contributing to the development of the industry”.**®

The United States further argues that Article 17 of the Fair Trade Promotion Council's Articles of
Association illustrates the fact that the JFTC oversees the council's activities. Article 17 provides:
"Establishing or abolishing the provisions of these Articles of Association and the responsibilities of this
Council shall require prior approval from the Japan Fair Trade Commission”.**®" Moreover, in the US
view, the delegation of authority from the JFTC to the Fair Trade Promotion Council is made explicit in
Article 4 of the Articles of Association which confers upon the council anumber of enforcement powers:

"In order to achieve the objectives which were described in Article 3 above, the Council
will create a committee which will be responsible for the following: ... secure fair
transaction order between al elements of the distribution system, manufacturers,
wholesalers, and retailers. ... Take the necessary actions againgt those who violate the
Self-Regulating Measures. ... Liaise with the competent governmental authorities. ... All
other responsibilities necessary to achieve the Council’ s objectives'.*®

The United States also claims that the Japanese Government should bear responsibility for the effects of
fair competition codes and the activities of fair trade councils, including trade associations acting under
the aegis of a code or council because the codes and councils are subject to approva by the JFTC.
Specificaly, Article 10(1) of the Premiums Law provides.

"Businesses or a trade association may, upon obtaining authorization from the Fair
Trade Commission in accordance with the Rules of the Fair Trade Commission, with
respect to matters relating to premiums or representations, conclude or establish an
agreement or a code, aming a preventing unjust inducement of customers and
maintaining fair competition. The same shall apply in the event aterations thereto are
attempted".'%%

1658 The council also enacted the 1984 Self-Regulating Standards regarding Representation of Developing Fees for Colour
Negative Film (15 May 1984), US Ex. 84-4 (see below).
%99S Ex. 83-3.
1650National Photographic Industry Fair Trade Promotions Council, Notice No. 1, 29 August 1992, US Ex. 92-7.
1661,
USEx. 83-3.
1%%21hid, p. 2.
1%%3premiums Law, US Ex. 62-6.
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The United States points out that Article 10(3) goes on to state that the operation of the codes and
councils is subject to JFTC supervision, and that Article 10(5) exempts their activities from antitrust
enforcement. Article 10(5) of the Premiums Law provides that the Antimonopoly Law "shall not apply
to the fair competition code that has been authorized ... and to such acts of entrepreneurs or a trade

association as have been done in accordance therewith" %

10.297 Japan responds that industry self-regulation is private-sector conduct, and not a government
measure. According to Japan, the Fair Trade Promotion Council is a private-sector organization which
was established by the camera industry to implement voluntary standards on dispatched employees, and
has no governmental authority. Japan points out that membership in the council is non-discriminatory
and open to domestic and foreign entities; Kodak is a member through its affiliation with the Camera
Manufacturers Association. Japan also argues that although the council's documents refer to "approva™
and "guidance", and that the council is free to declare that it will seek the JFTC's approva or follow its
guidance, such references do not delegate to the council any authority of the JFTC. Moreover, Japan
argues that the JFTC has no statutory authority to approve agreements underlying the Fair Trade
Promotion Council; the JFTC's action with regard to the council's enforcement of the Self-Regulating
Measures on Fairness in Trade, particularly as it relates to dispatched employees, was a non-binding
expression of the JFTC's view that the agreement would not immediately violate the Antimonopoly Law.
In addition, Japan argues, council actions under an approved code are hot exempt from the operation of
the substantive provisions, e.g., prohibitions of unfair trade practices, of the Antimonopoly Law. The
only lega consegquence of the JFTC approval is that the JFTC must first revoke the approval before it
enforces the Antimonopoly Law against an approved code or implementation thereof.

10.298 |n considering the issue of whether or not the establishment of the Fair Trade Promotion Council
and the issuance and application of the Sdf-Regulating Measures on Fairness in Trade should be
considered as measures attributable to the Japanese Government, we note, firdt, that the documents
evidencing the Self-Regulating Measures on Fairness in Trade and the establishment of the Fair Trade
Promotion Council suggest that the particular self-regulating measures and the council are largely the
product of decisions by private industry associations. At the same time, however, we note the existence
of a number of references in the Premiums Law, the JFTC Guidance on Dispatched Employees, the
Articles of Association of the Fair Trade Promotion Council (as well as a later directive of the council)
and the Self-Regulating Measures on Fairness in Trade, suggesting a substantial connection between the
JFTC and these two aleged "measures’. We recal in this regard the statement by a JFTC official in
1981 that

"the JFTC isissuing guidance to the camera, photographic accessories, colour photo lab
and related industries to examine the use of self-regulating measures with respect to the
permanent dispatch of sales people so as not to go too far as manufacturers sales
promotion methods or as acts based on the buying power of volume saes stores'
(emphasis added)."*®

We further recall a1992 directive of the Fair Trade Promotion Council which states:

"This council was established under the guidance of the Japan Fair Trade Commission
in December of 1982 for the purpose of securing a fair trade systemin the photographic
industry, deepening the exchange of ideas and understanding among businesses, and
contributing to the development of the industry” (emphasis added).*®

Moreover, Article 17 of the Fair Trade Promotion Council's Articles of Agreement provides as follows:
"Establishing or abolishing the provisions of these Articles of Association and the responsibilities of this

1 bid,
1685US Ex. 82-3, p. 8.
168N ational Photographic Industry Fair Trade Promotions Council, Notice No. 1, 29 August 1992, US Ex. 92-7.
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Council shall require prior approval from the Japan Fair Trade Commission” (emphasis added)."®’ In
addition, Article 4 of these same articles calls on the council, in carrying out its objectives (including the
establishment of fair transaction order in the photography industry), to "liaise with the competent
governmental authorities' (emphasis added).®® There is aso the statement in the "addendum” to the
Self-Regulating Measures on Fairnessin Trade to the effect that

"Each member company of the Fair Trade Promotion Council shall exert self-regulation
in accordance with these standards, and the Fair Trade Promotion Council shall, under
the guidance of the Japan Fair Trade Commission, issue guidance to them as
appropriate and necessary” (emphasis added).**®

10.299 In light of the above statements by the JFTC and the Fair Trade Promotion Council, we consider
that the Self-Regulating Measures have sufficient connection to administrative guidance of the Japanese
Government to warrant a finding that they are attributable to the government within the meaning of
Article XXI11:1(b). Regardless of whether the Promotion Council's Articles of Association or the 1982
Sdf-Regulating Measures were in fact formally approved by the JFTC, there is a sufficient likelihood
that private parties will act in conformity with the Self-Regulating Measures to consider it administrative
guidance within the ambit of Article XXI111:1(b)."**" In our view, this finding is consistent with past
GATT practice. In this regard, we note the characterization of the similar "fair competition codes’
approved by the JFTC as "legal regulations’ in the 1987 Japan - Liquor Taxes case.® Also, in the
absence of any argument or evidence to the contrary, we find that these two measures are il in effect.

10.300 Benefit accruing. We recal the US claim that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from tariff
concessions made by Japan in the Kennedy, Tokyo and Uruguay Rounds, and that, in particular, it could
not have anticipated the measures at the conclusion of the Kennedy Round nor that by June 1982, within
afew years of the conclusion of the Tokyo Round, the domestic photographic industry would respond to
JFTC guidance in promulgating its Self-Regulating Measures on Fairness in Trade, or that thiswould be
followed six months later by the formal establishment of the Fair Trade Promotion Council. Similarly,
the United States argues that it was unaware of the impact of these measures on the film industry in
Japan even as of the conclusion of the Uruguay Round.

10.301 We further recall the Japanese response that the Self-Regulating Measures on Fairness in Trade
and the establishment of the Fair Trade Promotion Council are irrelevant to the reasonable expectations
of the United States because these two actions represent private conduct.

10.302 In assessing the issue of what the United States should have anticipated at the conclusion of the
Kennedy and Tokyo Rounds, we recall our conclusion that normally a Member should not be considered
to have anticipated measures taken after the conclusion of a negotiating round, absent some reason to
reach a contrary result. In respect of these two specific measures, we see no reason why the United
States should have anticipated them. The existence of codes and councils in the Japanese business
system does not imply that the United States could or should anticipate the particular rules contained in a
specific action taken by a council. Thus, we find that the United States has legitimate expectations of
improved market access emanating from the Kennedy and Tokyo Round in respect of these measures.

10.303 However, with respect to Japan's Uruguay Round concessions, which were granted subsequent
to the measures, it is difficult to conclude that the United States could not reasonably anticipate these

7USEx. 83-3.

158 hig,

19US Ex. 82-8, p. 3.

167050 Japan - Agricultural Products, BISD 355/163, 242. See also paras. 10.46, 5.495 and 5.501-5.505 above.

1671panel Report on Japan - Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic Beverages
("Japan - Liquor Taxes"), adopted on 10 November 1987, BISD 345/83, 87, para. 2.7.
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already existing measures. Again, although we can conceive of circumstances where the exporting
WTO Member may not reasonably be aware of the significance of a measure or of a possible differentia
impact until some time after its original publication, the United States has not demonstrated the existence
of any such circumstance here. The lack of such evidence would seem to be especialy telling in view of
the fact that the code regulates and the council encompasses members from the photographic industry,
i.e., it was product-specific. Accordingly, we find that the United States has not demonstrated that in
relation to the Self-Regulating Measures on Fairness in Trade and the establishment of the Fair Trade
Promotion Council, it has legitimate expectations of improved market access emanating from the
Uruguay Round concessions.

10.304 Impairment and causality. The United States argues that by regulating the use of dispatched
employees, promotional funds and price-related representations, the Fair Trade Promotion Council
serves to suppress competition for film, paper and other photographic goods. In this regard, the United
States argues that the council's enforcement record reflects the extraordinary range of its activities and
the potency of its enforcement powers. The United States gives the example of the council's "successin
foiling Kodak's most important promotional campaign of the 1980s, the VR Trial-Pack".**"* According
to the United States, the council, at the behest of Zenren (the retailers association) and working with the
JFTC, determined before the campaign had even begun (in June 1983) that Kodak's anticipated
advertisement of a discount price was a misrepresentation; as a result, the promotion was cut back and
advertisements for the campaign were quite muted. In addition, the United States claims that the Fair
Trade Promotion Council continues to apply pressure on photographic material manufacturers to reduce
the number of employees they dispatch to retailers. The United States points out that as recently as July
1996, the council issued a "directive" to Kodak stating that the council has "decided in July 1995 to
request [Kodak's| cooperation in continuing to reduce dispatched employees' and that Kodak is to

"immediately report the status of your company to this Council".**"®

10.305 Japan responds that because the formation of the Fair Trade Promotion Council and the issuance
of Self-Regulating Measures on Fair Trade are private actions, there can be no cognizable impairment of
US market-access conditions "as the result of* such actions. Although the council was established after
consultation with the JFTC, Japan claims that such consultations did not delegate any authority to the
council. Japan argues that Fair Trade Promotion Council is a private-sector organization which was
established by the camera industry to implement voluntary standards on dispatched employees in that
industry, and has no governmenta authority, nor anything to do with film or paper. Moreover, Japan
argues, there has never been a problem with or concern over dispatched employees in the photographic
film or paper industry, probably because, in the case of film, most consumers choose such merchandise
on their own, rather than relying on employees sales pitches, and, in the case of paper, thisis generally
marketed to professionas who do not normally rely on dispatched employees. Thus, according to Japan,
even assuming that the establishment of the Fair Trade Promotion Council and the issuance of Self-
Regulating Measures on Fairness in Trade could be assimilated to governmental measures, there could
be no basis for claiming impairment therefrom. Japan also argues that the only case of impairment cited
by the United States in relation to these two measures is the aleged action to suppress Kodak's VR
campaign in 1983, an action having nothing to do with the dispatch of sales personnel, that in any case
the campaign was not "foiled" but went ahead essentially as planned, that the JFTC played a very minor
role in discussions with Kodak's representatives concerning this campaign, and that there is smply no
truth to the US dlegation that Zenren, the Fair Trade Promotion Council and the JFTC acted in unison to
prevent the VR campaign.

10.306 While we consider that the evidence presented strongly suggests that the self-regulating

1872The United States explains that Kodak's "VR trial pack” was devised in 1983 by Nagase Sangyo, Kodak's main importer
in Japan, as a promotion strategy for the launch of a special limited edition of Kodak's VR film series. The "trial pack” included
a 12-exposure roll of each speed of VR film (100, 200, 400 and 1000 ASA). It was promoted through print and television
advertising and sold at a 38 per cent discount off the standard retail price.

18%3promotion Council, Issue No. 8-1, 22 July 1996, US Ex. 96-7.
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measures were initiated and the council was established through actions taken largely by the camera
sector of the photographic materials industry in Japan, we also consider that this same evidence suggests
that many different levels of the photographic materias industry participate in and are potentially
affected by actions taken by the Fair Trade Promotion Council. Thus, itis not clear to us, despite Japan's
arguments, that these measures are necessarily irrelevant to the film and paper sectors of the Japanese
economy. At the same time, however, we agree with Japan that the only concrete example put forward
by the United States of any claimed impairment resulting from these measures is the aleged foiling of
Kodak's VR campaign in June 1983.

10.307 Concerning the VR campaign, we first note that this Kodak promotion scheme had nothing to do
with the dispatching of employees or promotional money, the two general activities regulated by the
Self-Regulating Measures. Indeed, the evidence of record suggests, as argued by Japan, that the issue of
dispatching sales personnel was of little significance in the photographic film and paper market. Even
before the adoption of the code, MITI's 1970 Guidelines themselves indicated that dispatching of
employees was not a common occurrence in the Japanese film market™®™, and the 1990 MITI Guidelines
basically recommend restricting the use of dispatched employees "to sales of new products where
specialized knowledge and skills are required ... ".**” And, indeed, the United States has not indicated to
the Pand how, or even if, dispatching of employees has been or is used in the Japanese film and paper
market, nor hasit cited examples of how the use of promotiona money has been limited.

10.308 Second, we are not persuaded by Japan's argument that the problems cited by the United States
in respect of the Kodak VR campaign solely concerned a private-sector action by the Fair Trade
Promotion Council. The evidence advanced by the two parties shows that the action against the VR trial
pack had its origins with Zenren, the photo retailers association, putting pressure on Kodak's distributor
(Nagase) to limit promotion, in particular its pricing discounts on this new type of film. Indeed, the
evidence suggests that Zenren succeeded in persuading Kodak to reduce the scope and duration of this
promotional discount scheme. In addition to this private initiative by Zenren, however, the evidence also
suggests that JFTC officids, at the urging of the Fair Trade Promotion Council, issued guidance to
Kodak concerning potential issues under the Antimonopoly Law in relation to operation of the VR
campaign. According to the United States, the guidance related to disclosing the limited nature of the
offer, the number of Trial Packs involved, the stores carrying them and the terms of the offer. Also,
Kodak was requested by JFTC officias to adjust its second shipment and to annhounce at store counters
when the products were sold out.’®”® It is not clear to us that compliance with most of these terms would
serioudy hinder the VR campaign. In any event, Japan contests whether such guidance was given. In
this regard, we note that other evidence submitted by the United States suggests that the VR campaign
was limited by promises made to Zenren.’®”” Considering all the evidence taken together, it appears that
the pressure put on Kodak's subsidiary by Zenren was by far the mgjor factor impacting the VR
campaign. The pressure from Zenren has not been shown to have emanated in any way from the JFTC.
Thus, we find that the United States has not come forward with a sufficient demonstration of how
statements made to Kodak representatives by JFTC and council officialsin relation to the VR campaign
could be said to have impaired competitive market-access conditions accruing to the United States.
According to the evidence of record, it appears that Kodak did carry out a successful if somewhat
abbreviated VR campaign. Finaly, we note that this 14 year-old incident is the only one cited by the
United States.

10.309 Accordingly, given this lack of evidence of how the Self-Regulating Measures on Fairness in

1874Cover note to the 1970 Guidelines, US Ex. 70-3; 1970 Guidelines, US Ex. 70-4; Japan Ex. B-24. Specifically, the MITI
Guidelines state that "[d]ispatched employees are rarely seen at genera photography materials retailers. There are dispatched
employees in the DPE departments of large retailers; however, few are systematized practices and the dispatch is made only in
special cases'. |bid. Seepara 2.19 above.

18MIT1, Guidelines for Improving Business Practices, 25 June 1990, US Ex. 90-5, p. 6.

1678 A ffidavit of Ishikawa Sumio, Nagase official, US Ex. 97-10.

187 Trial Pack Acclaimed in America, but in Japan ...?". Shukan Shashin Sokuho, 29 July 1983, p. 2, quoting Nagase K odak
Deputy Y okoyama, US Ex. 83-19, p. 2.
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Trade have nullified or impaired legitimate market-access expectations accruing to the United States, we
do not find that the United States has met its burden in this regard.

10.310 Thus, the Self-Regulating Measures on Fairness in Trade and the establishment of the Fair Trade
Promotion Council may be viewed as measures for purposes of Article XX111:1(b) and the United States
has shown that it should not be held to have anticipated them in respect of its expectations on black and
white film and paper from the Kennedy Round and on the full range of products at issue in respect of the
Tokyo Round. It has not shown, however, that they nullify or impair benefits within the meaning of
Article XXII1:1(b). In respect of the Uruguay Round, it has only shown one of the required elements of
an Article XXI11:1(b) claim -- the existence of a measure.

® 1984 Sdf-Regulating Standards

10.311 The seventh promotion "measure” cited by the United States is the Promotion Council's issuance
in May 1984 of "Sdf-Regulating Standards Concerning Display of Processing Fees for Colour Negative
Film" (1984 Self-Regulating Standards").'*”® These standards prescribe the manner in which prices for
film developing and printing may be represented. Specifically, they define the information that film
processing businesses (“those who receive colour film directly from the genera consumer for
processing") should use in connection with representations of prices for colour film developing and
printing, including the printing fee, developing fee, processing time, and paper manufacturer. The
standards mandate "provisions in regard to the representation of photo processing fees for colour
negative film ... and printing fee[s] for service-size prints for direct orders from general consumers until
the Fair Competition Code is established".**”® According to the standards,

"businesses should properly list fees such as the developing fee of colour film and
should not make representations that might mislead the general consumer or possibly
lead them to have excessive expectations. ... This standard should not be used to limit or
restrain businesses freedom to set fees’ **®

The standards also provide that the "Fair Trade Promotion Council shall conduct investigations and

provide guidance on the operation of these standards if necessary".'®®

10.312 The United States asserts that because the 1984 Self-Regulating Standards cover
"representation[s] of the photo processing fee for colour negative film", there is a relationship between
this "measure" and photographic materials. Japan argues that these standards were adopted to deal with
the problem of when service providers who displayed inexpensive printing charges but charged
customers a high developing fee. The intention of the guidelines was to give consumers adequate
information about both developing and printing charges. As such, according to Japan, the guidelines
were not related to sales of film, and the JFTC'srole was limited.

10.313 Application of measure. The United States claims that the 1984 Self-Regulating Standards are,
effectively, a governmental measure because the Fair Trade Promotion Council "is the creation of
Japanese law", and because these standards were developed under the instruction of, and in close
collaboration with the JFTC. The United States further argues that the "measure” is sill in effect.
Japan's response is that because (i) the Fair Trade Promotion Council, which issued the 1984 Self-
Regulating Standards, is a private-sector organization, and (ii) the JFTC played only alimited rolein the

1678National Photography Industry Fair Trade Promotion Council, 15 May 1984, "The Sdlf-Regulating Standards Regarding
Representation of Developing Fees for Colour Negative Film", US Ex. 84-4; Kosa Torihiki Joho, No. 993, 28 May 1984,
"Photo Industry to Establish Self-Regulating Standards Regarding Representations of Development and Printing Price, etc.”, US
Ex. 84-3.

*PUS Ex. 84-4.

%90 b,

1% pig,
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elaboration of these standards, the standards are not a governmental measure.

10.314 In anadyzing whether or not the 1984 Self-Regulating Standards should be assimilated to
governmenta action, we recall that whereas the Fair Trade Promotion Council is clearly a grouping of
private-sector trade associations, it nonetheless has eaborate links to the JFTC. We aso note that an
article appearing in a specialized industry publication just two weeks after the issuance of the 1984 Sdlf-
Regulating Measures states that "[tlhe Council established 'Self-Regulating Standards Regarding
Deveopment and Printing Price Representations on May 15, and reported them to the Japan Fair Trade
Commission” (emphasis added).’®? The article goes on to state that "[t]he self-regulating standards are
only a temporary measure until a fair competition code is established”, and that "[i]t took the Council a
long time and instructions from JFTC to establish these self-regulating standards’ (emphasis added).'*®
Even though the 1984 Self-Regulating Standards were apparently not formally approved by the JFTC,
in view of these express references to the dependence of the Fair Trade Promotion Council on liaison
with the JFTC for the establishment of these standards, we consider that there is a sufficient likelihood
that private parties will act in conformity with the 1984 Self-Regulating Standards to consider them
administrative guidance attributable to the Japanese Government. Thus, the 1984 Self-Regulating
Standards, as such, have sufficient connection to the Japanese Government to warrant a finding that they
are a measure within the ambit of Article XXI11:1(b)."® This finding is consistent with past GATT
practice. In thisregard, we note the characterization of the similar "fair competition codes’ approved by
the JFTC as "legal regulations’ in the 1987 Japan - Liquor Taxes case®® As to whether or not this
measure is gill in effect, given that the text of the measure itself indicates that the measure is only
temporary "until the Fair Competition Code is established", we are not persuaded, but shall assume for
the following analysis, that it is il in effect.

10.315 Benefit accruing. We recal the US claim that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from tariff
concessions made by Japan in the Kennedy, Tokyo and Uruguay Rounds, and that, in particular, it could
not have anticipated that in May 1984, after both the Kennedy and Tokyo Rounds, the domestic
photographic industry, through the Fair Trade Promotion Council, would respond to JFTC guidance in
promulgating its second set of self-regulating measures, the 1984 Self-Regulating Standards. The United
States smilarly argues that even as of the conclusion of the Uruguay Round it was not aware of the
impact of this measure on the film and paper market. We further recall the Japanese response that the
1984 Sdf-Regulating Standards are irrelevant to the reasonable expectations of the United States
because this action of the Fair Trade Promotion Council represents private conduct and was an
"outgrowth" of the previoudy applied policies.

10.316 In assessing the issue of what the United States should have anticipated at the conclusion of the
Kennedy and Tokyo Rounds, we note that this measure applies only to colour film. Thus, the Kennedy
Round is not relevant. Additionally, we recall our conclusion that normaly a Member should not be
considered to have anticipated a measure taken after the conclusion of a negotiating round, absent some
reason to reach a contrary result. Here, we see no reason why the United States should have anticipated
this particular consumer protection measure smply because fair competition codes and fair trade
councils as such aready existed in Japan prior to the Tokyo Round. Thus, we find that in relation to the
1984 Sdf-Regulating Standards, the United States has legitimate expectations of improved market
access emanating from the Tokyo Round.

10.317 With respect to Japan's Uruguay Round concessions, which were granted subsequent to 1984, it
is difficult to conclude that the United States could not reasonably anticipate this aready existing
measure. Again, although we can conceive of circumstances where the exporting WTO Member may

1682US Ex. 84-3.

1% hig.

168450 Japan - Agricultural Products, BISD 355163, 242.

1%85panel Report on Japan - Liquor Taxes, BISD 345/83, 87; See also paras. 2.7 and 5.509-5.510 above.
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not reasonably be aware of the significance of a measure or of a possible differential impact on imports
until some time after its original publication, the United States has not demonstrated the existence of any
such circumstance here. This lack of evidence is especially telling in light of the fact that the Sdlf-
Regulating Standards relate specifically to colour film. Accordingly, we find that the United States has
not demonstrated that in relation to the 1984 Self-Regulating Standards, it has legitimate expectations of
improved market access emanating from the Uruguay Round concessions.

10.318 Impairment and causality. The United States argues that by regulating the use of price-related
representations through the 1984 Self-Regulating Standards, the Fair Trade Promotion Council servesto
restrict competition for film and paper, and that the council's enforcement record reflects the
extraordinary range of its activities and the potency of its enforcement powers. Japan responds that the
1984 Sdf-Regulating Standards are private-sector regulation directed at ensuring fairness in regard to the
representation of processing and printing fees for colour film, and that the United States has not
demonstrated how this alleged "measure’ upsets competitive market-access conditions for imported
colour film in the Japanese market. Japan further argues that the purpose of the Self-Regulating
Standards is consumer protection, without regard to the origin of the product.

10.319 Addressing the issue of impairment and causdity, we note that the 1984 Self-Regulating
Standards regulate the type of information that photo processing firms are required to provide when
advertising colour film processing and printing. In essence, this measure appears directed at consumer
protection, in particular, preventing misleading price representations in the film-processing industry. We
aso note that the United States has not suggested to the Panel, nor demonstrated where or how operation
of the 1984 Self-Regulating Standards of the Fair Trade Promotion Council, which seem to be neutra as
to the origin of colour film, have impacted Kodak or otherwise upset the competitive relationship
between domestic and imported colour film in Japan. Accordingly, we find that the evidence of record
does not demonstrate that application of the 1984 Self-Regulating Standards -- to the extent that this has
occurred -- nullifies or impairs benefits accruing to the United States.

10.320 Thus, the 1984 Sedlf-Regulating Standards may be viewed as a measure for purposes of
Article XXI11:1(b) and the United States has shown that it should not be held to have anticipated the
standards in respect of its expectations on colour film and (indirectly) paper from the Tokyo Round. It
has not shown, however, that they nullify or impair benefits within the meaning of Article XXI11:1(b).
In respect of the Uruguay Round, it has shown only one of the required elements of an Article
XXI1I:1(b) claim -- the existence of ameasure.
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(9) 1987 The Retailers Fair Competition Code and the Retailers Council

10.321 The eighth and final promotion "measure” cited by the United States is the JFTC approvd, in
March 1987, of the Retailers Fair Competition Code ("Fair Competition Code") and its enforcement
body, the Retailers Fair Trade Council ("Retailers Council")."®® On 31 March 1987, acting pursuant to
Article 10(1) of the Premiums Law, the JFTC approved the Fair Competition Code and its enforcement
body, the Retailers Council. The objectives of the Fair Competition Code are stated to be "to protect the
general consumers appropriate product selection, prevent the unfair inducement of customers, and
thereby to secure fair competition”.*®®” By its terms, the code applies to "camera category” (as translated
by Japan) or "cameras and related products’ (as trandated by the United States)'®®, not explicitly
including film or paper, and sets out rules regarding representations made by retailers of these products,
including in relation to storefront displays, fliers, price comparisons (“representation of dua prices"),
instalment sales, the use of expressions such as "very best”, "cheapest” and "new release’, comparative
representations of quality, performance and transaction terms, and prohibitions on mideading
representations and loss-leader advertising. These objectives, definitions and standards are covered in
Articles 1 through 12 of the code. Article 13 establishes the Retailers Council "to achieve the objectives
of this code", and Article 14 lists the activities of the Retailers Council, including those pertaining to
making adjustments to how the code is being observed, investigating suspected violations of the code,
taking necessary steps againgt those who have violated the code, processing complaints received from
genera consumers, making the Premiums Law and "other laws and ordinances pertaining to fair trade
widely understood and preventing violations thereto”, and "liaison with the competent authorities'.
Articles 15 through 17 then deal with investigation and decisions on violations. Finaly, Article 18 states
that the Retailers Council may establish regulations to execute and operate the code, and that "[p]rior to
establishing or making amendments to the regulations ... [the Retailers Council] shall obtain approval

from the Japan Fair Trade Commission".'%®

10.322 The USview isthat the Japanese Government, in approving the Fair Competition Code and the
Retailers Council, has delegated authority to the Retailers Council to take enforcement actions under
both the code and the Premiums Law. The United States also argues that the standards established by
the Fair Competition Code apply to the activities of al businesses selling photographic items, and that
although it does not explicitly include film within its scope, the code has been applied to promotions for
film and paper products. According to the United States, this expansive application arises from
Article 2.2 which provides: "To attain the objectives outlined in the above Article, businesses are to
respect the spirit of this code even when the products being dealt with do not correspond exactly to
Cameras and Related Products’. The United States goes on to say that application of the code to film
and developing and printing was fundamental to securing Zenren's (the retailers association) support for
the code and the Retailers Council.

10.323 Japan responds that the Fair Competition Code by its terms does not apply, and never has been
applied, to film or paper. Rather, according to Japan, the code (and the Retailers Council established
therein) condists of 47 prefecture-wide retailers associations, representing 6600 individual business
entities, and deals only with representations pertaining to the retail sale of cameras and related products;
premiums are completely outside its scope. Japan submits that the JFTC has never allowed and has no
intention to allow application of the code to film or paper.

10.324 Application of measure. Theissue here is not whether the JFTC's approval of the Retailers Fair

1688F4ir Competition Code Regarding Representations in the Camera and Related Products Retailers Industry, Kanpo,
(Officia Gazette), 11 April 1987, US Ex. 87-4; Fair Competition Code Regarding Representations in the Camera and Related
Products Retailers Industry, Kampo, 11 April 1987, p. 1-3, Japan Ex. D-66.

15871 pid, p. 1.

1688\\/e note that the Panel's trandlation experts agree with Japan's trandlation of the Japanese term "kamera-rui” as "camera
category". See Trandation Issue 17 in Part XI.

1889US Ex. 87-4; Japan Ex. D-66, p. 9.
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Competition Code and its enforcement body, the Retailers Council, in and of itself should be viewed asa
governmental measure. Clearly, the act of approval by a governmental body -- the JFTC -- is a
government measure. Rather, the issue is whether such approva by the JFTC means that actions taken
by the Retailers Council under the code and the provisions embodied in the code may be assimilated to
governmental measures.

10.325 On this point, the United States alleges that, just as Japan did in the case of the Fair Trade
Promotion Council, Japan has deputized the Retailers Council as an enforcement surrogate for the JFTC
under the Premiums Law. It argues that the Retailers Council is particularly illustrative of the
relationship between a trade association and a fair trade council, and demonstrates the powers effectively
delegated to a trade association by the Japanese Government. The United States further argues that the
Japanese Government should be held accountable for the effects of fair competition codes and the
activities of fair trade councils, including trade associations acting under the aegis of a code or council
because the codes and councils are the creation of Japanese law, specifically Article 10 of the Premiums
Law, subsection (1) of which provides:

"Businesses or a trade association may, upon obtaining authorization from the Fair
Trade Commission in accordance with the Rules of the Fair Trade Commission, with
respect to matters relating to premiums or representations, conclude or establish an
agreement or a code, aiming a preventing unjust inducement of customers and
maintaining fair competition. The same shall apply in the event aterations thereto are
attempted" (emphasis added).'**

The US positionisthat Article 10(1) makes clear that the establishment of the code is subject to approval
by the JFTC. Similarly, that Article 10(3) of the Premiums Law states that the operation of the codes
and councilsis subject to JFTC supervision. The United States emphasizes, moreover, that the power of
the Retailers Council and Zenren is even greater because Article 10(5) of the Premiums Law states that
Japan's Antimonopoly Law "shall not apply to the fair competition code that has been authorized ... and
to such acts of entrepreneurs or a trade association as have been done in accordance therewith”. The
United States also argues that in a previous panel, that on Japan - Liquor Taxes, Japan claimed that fair
competition codes promulgated by fair trade councils in Japan were "lega regulations' of the Japanese
Government.'®**

10.326 Japan responds that the Retailers Council's Fair Competition Code constitutes self-regulation
among business entities approved by the JFTC in accordance with the Premiums Law, and that the
Retailers Council is a voluntary organ established by the code to implement this self-regulation. Japan
contends that the Retailers Council is merely responsible for the observance of the code against
misleading representations and has no authority to enforce the Premiums Law, nor may it restrict low
price offers. According to Japan, whereas the Retailers Council may take private enforcement action
against code members, it may not apply the code to non-members. outsiders are not subject to any
action of the council for any non-compliance with the code. Japan further contends that council actions
under an approved code are not exempt from the operation of the substantive provisons, eg.,
prohibitions of unfair trade practices, of the Antimonopoly Law; in the same way that activities of other
associations are subject to the Antimonopoly Law, anything a council does is actionable. The only legal
consequence of JFTC approval, Japan argues, is that the JFTC must first revoke the approval before it
enforces the Antimonopoly Law against an approved code or implementation thereof.

10.327 In andlyzing the extent to which actions taken by the Retailers Council under the Fair
Competition Code may be assimilated to governmenta measures within the meaning of
Article XXI11:1(b), we consider that it may be helpful to focus on the status these actions are given in the
eyes of the Japanese Government and the photographic industry. On this issue, we note the references

1%Premiums Law, US Ex. 62-6; Japan Ex. D-1.
18918 SD 345/83, 86-87, para. 2.7.
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made by the United States to Article 10 of the Premiums Law, particularly Article 10(1) which states that
trade associations may obtain JFTC approval to set up fair competition codes, Article 10(3) which states
that the operation of codes and councils is subject to JFTC supervision, and Article 10(5) which states
that Japan's Antimonopoly Law shall not apply to fair competition codes that have been authorized or to
the actions of businesses or trade associations under the codes.®” Viewed in the context of the JFTC
having approved the Fair Competition Code and the Retailers Council, and of Article 10(5) appearing to
give a governmental exemption from certain provisions of the Antimonopoly Law to actions by the
Retailers Council and code members under the code, it is difficult to conclude that investigation,
enforcement and governmental liaison actions of the Retailers Council under the code are purely private
actions of a private trade association. The likelihood that such actions have governmenta or quasi-
governmental character is reinforced by the reference in the Fair Competition Code, in Article 1 thereof,
to the "objective" of "establishing rules regarding representations made in retail transactions for cameras
and related products based on [Article 10(1) of the Premiums Law]", and the further reference in
Article 18(2) to the requirement that "[p]rior to establishing or making amendments to the regulationsin
accordance with Clause 1 above, [the Retailers Council] shall obtain approval from the Japan Fair Trade

Commission" 1%%

10.328 Accordingly, we find that in light of the JFTC approva of the Fair Competition Code and the
Retailers Council and the JFTC sanctioning of actions taken by the Retailers Council under the Fair
Competition Code, those actions have sufficient connection to administrative guidance of and approval
by the Japanese Government to warrant a finding that they are measures attributable to the government
within the meaning of Article XXI11:1(b). In view of the above-described involvement of the JFTC, we
consider that there is a sufficient likelihood that private parties will act in conformity with the Fair
Competition Code as if it were alegally binding measure.*®* This finding is consistent with past GATT
practice. In thisregard, we recall the characterization of "fair competition codes' approved by the JFTC
as "legal regulations’ in the 1987 Japan - Liquor Taxes case.'®® Finally, we note that a finding to the
contrary would create a risk that WTO obligations could be evaded through a Member's delegation of
quasi-governmental authority to private bodies. In respect of obligations concerning state trading, the
provisions of GATT explicitly recognize this possibility. In thisregard, an interpretative note to Articles
X1, X1, X1, X1V and XVIII states: "Throughout Articles X1, XI1, XIII, XIV and XVIII, the terms
"import restrictions’ or "export restrictions’ include restrictions made effective through state-trading
operations’. The existence of this note demonstrates that the drafters of the Genera Agreement
recognized a need to address explicitly one aspect of the government-delegation-of-authority problem.
In our view, it supports our finding that measure for purposes of Article XX111:1(b) should be interpreted
S0 asto prevent actions by entities with governmental-like powers from nullifying or impairing expected
benefits.

10.329 Benefit accruing. We recal the US claim that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating from tariff
concessions made by Japan in the Kennedy and Tokyo Rounds, and that, in particular, it could not have
anticipated that in March 1987, well after both the Kennedy and Tokyo Rounds, the JFTC would create
the Fair Competition Code and the Retailers Council to set and enforce standards for misrepresentations
in advertising related to price and promotional terms. Similarly, the United States maintains that it was
still unaware of the breadth of impact of this measure on the Japanese film market as of the conclusion of
the Uruguay Round. Japan responds that the 1987 JFTC approval of the Fair Competition Code and the
Retailers Council is irrelevant to the reasonable expectations of the United States because this action
relates only to cameras and related photographic hardware. Moreover, in Japan's view, the JFTC
approval of the code in 1987 was an application of the pre-existing Premiums Law, and brought about no
change to the implementation of policy under that law.

192US Ex. 62-6; Japan Ex. D-1.

16%3Retailers Fair Competition Code, US Ex. 87-4; Japan Ex. D-66.
16%15ee Japan - Agricultural Products, BISD 355163, 242.
16%B|SD 345/83, 87, para. 2.7.



WT/DSA4/R
Page 508

10.330 In assessing the issue of what the United States should have anticipated at the conclusion of the
Kennedy and Tokyo Rounds, we recdl our conclusion that normally a Member should not be considered
to have anticipated a measure taken after the conclusion of a negotiating round, absent some reason to
reach a contrary result. Here, we see no reason why the United States should have anticipated these
particular measures. The fact that fair competition codes and fair trade councils existed in Japan prior to
the Uruguay Round, and were authorized by Article 10 of the Premiums Law, does not imply that
specific embodiments of codes and councils should be foreseeable. Thus, we find that in relation to the
Fair Competition Code and the Retailers Council, the United States has legitimate expectations of
improved market access emanating from the Kennedy and Tokyo Rounds

10.331 However, with respect to Japan's Uruguay Round concessions, which were granted subsequent
to 1987, it is difficult to conclude that the United States could not reasonably anticipate this aready
existing measure. Again, although we can conceive of circumstances where the exporting WTO
Member may not reasonably be aware of the significance of a measure or of a possible differentia
impact until some time after its origina publication, the United States has not demonstrated the existence
of any such circumstance here. Accordingly, we find that the United States has not demonstrated that in
relation to the Fair Competition Code and the Retailers Council, it has legitimate expectations of
improved market access emanating from the Uruguay Round concessions.

10.332 Impairment and causality. In considering the issue of causality, we will address three issues.
First, whether the Fair Competition Code applies to film and paper products at all. Second, whether
Articles 3 and 4 of the Code on origin nullify or impair benefits. Third, whether the application of the
Code impairs benefits.

10.333 Asto the first issue, the US position is that the code applies, both de jure and de facto, to film
and paper. The United States points out that Article2.2 of the code provides that "[t]o attain the
objectives outlined in the above Article, businesses are to respect the spirit of this code even when the
products being dealt with do not correspond exactly to Cameras and Related Products’.**® The United
States goes on to say that an industry member explained that it would "indeed have been impossible to
persuade Zenren members whose main line of business is development printing to contribute if [the
regulations] only [apply to] hardware".™®" In the US view, Japan hasinvited its photographic industry to
devise and enforce rules in their sef-interest, and market realities associated with such industry
cooperation should not beignored.

10.334 Japan, on the other hand, argues that the code, by its terms and in its application, does not cover
film or paper, and that observance of the "spirit of the code", as provided for in Article 2.2 thereof, may
not extend to items not included in the "camera category". According to Japan, even if the industry were
to decide to expand the scope of the code to include these products, such a decision would have no
impact on the operation of the Premiums Law or the Antimonopoly Law, unlessit were approved by the
JFTC. Japan argues that the JFTC has never allowed and has no intention of alowing application of the
codeto film or paper.

10.335 Our assessment of thisinitial issue is that the code clearly covers cameras but that it is unclear
from the evidence submitted whether the code's stipulations extend and have been applied to film and
paper. However, for the purpose of the rest of our analysis, we shall assume that the code does extend to
those products.

16%Cf. Japan's trandlation of "kamera rui" as "camera category”, not "cameras and related products’. Japan Ex. D-68. We
note that the Panel's experts agree with Japan's trandation. See Trandation Issue 17, Part XI.

1%9’Djscussion on Progress of Fair Trade Council Focuses on Making Competition Codes Fully Known, Zenren Tsuho,
August 1987, pp. 16-20, US Ex. 87-7, Japan Ex. D-70. Cf. Japan's differing trandation of this phrase. We note that the Panel's
trand ation experts appear to agree that the US trandation is the more accurate. See Trandation Issue 18, Part XI.
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10.336 In respect of Articles 3 and 4 of the code, the United States argues that those articles on their
face discriminate against imports with respect to representations concerning the country of origin of the
product. Article3, pertaining to storefront displays, and Article4, governing fliers, require
advertisements to indicate the country of origin for imported merchandise; such indication is not
required of products of Japanese origin, unless such domestic merchandise looks similar to (i.e., may be
confused with) imported products.

10.337 Japan responds that the intention behind the requirement of providing country-of-origin
designations for imported products is smply to provide adequate information to consumers. Moreover,
Japan argues, the United States has not shown how the application of this provision has upset the
competitive conditions of imported film or paper.

10.338 On this issue, while being sensitive to the possibility that a discriminatory country-of-origin
designation requirement could result in impairment of competitive relationships, we initially note that
GATT ArticleIX gspecificaly allow origin-marking requirements. Thus, we hesitate to condemn
automatically the requirements in the code, although they go beyond marking. Moreover, we note that
the code requires indications of origin in respect of certain domestic, as well as imported products, and
that Japan has provided an explanation for treating domestic and imported products differently with
respect to country-of-origin designations. More significantly, the United States has failed to demonstrate
how such a designation requirement in the code has upset competitive relationships between domestic
and imported film or paper.

10.339 In respect of the third issue -- the applications of the code -- the United States argues that the
Fair Competition Code provides the Retailers Council with authority to take enforcement actions for
misrepresentations in promotions not only under the code itself, but aso under the Premiums Law and
related competition laws. Specifically, Article 14.7 of the code states that the Retailers Council shall
perform, inter alia, "[a]ctivities pertaining to making the [Premiums Law] and other laws and ordinances
pertaining to fair trade widely understood and preventing violations thereto”. In the US view, the
Retailers Council acts as a substitute enforcement body for the JFTC. The United States goes on to
argue that the Retailers Council applies the code to promotiona activities of non-members, not just those
businesses that have agreed to adhere to the code. This practice, according to the United States,
comports with what the United States says is the position of the Japanese Government that competition
codes must apply industry-wide in order to have their intended effect. The United States goes on to State
that the JFTC has confirmed that it relies upon fair competition codes when applying the Premiums Law
to "outsiders’.*® In addition, the United States argues that the JFTC, through its approval of the code,
confers not only broad authority on private parties to act as surrogate enforcers, but also exempts them
from prosecution for their activities. On this point, the United States cites the JFTC Secretary General as
stating that "even if the contents of the codes or the actions based on the codes violate the Antimonopoly
Law, no proceedings to restrict them will be taken based on the Antimonopoly Law".*** The United
States also cites the director of the JFTC's division on premiums and representations guidance as stating
that "[t]he approval of the Code means that the role we play to take enforcement actions'"® on violations
will be left to the Fair Trade Council. If this expectation is not met, [the approval] will have no

1%0n this point, the United States cites a Zenren circular from February 1988, entitled "Don't Give Up Exposing and
Forwarding Materids [Regarding Violations] - Japan Fair Trade Commission Probing Non-Members 'Representations
Violations", Zenren Tsuho, US Ex. 88-2; Japan Ex. D-83. Thiscircular mentionsthat "[a]lmost al who have received repeated
caution or warnings were non-members, that is, while a member's stance is rectified by a verba caution, a more severe warning
in writings is issued to a non-member”. The circular aso presents "some recent good examples in which outsiders who have
been exposed [for violations] many times, in particular, have been silenced or for which the Japan Fair Trade Commission has
aready initiated investigations'. 1bid.

15%Competition Policy Law, Itoga Shogo, JFTC Secretary General, Jirei Dokusen Kinshi Ho, 15 December 1995, US Ex. 95-
20, p. 5.

1790 3apan trandates "teki-hatsu" as "discovery", not "enforcement actions’, Japan Ex. D-82. The Panel's trandlation experts
do not agree on the appropriate trandation in context, but lean towards a trand ation suggesting an action that is more active than
that of "discovery". See Trandation Issue 20, Part XI.
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meaning".*"®*

10.340 Japan responds that the Retailers Council may take self-regulation measures under the Fair
Competition Code against insiders, but may not apply the code to non-members. According to Japan,
outsiders are not subject to any action of the council for non-compliance with the code. The JFTC, on
the other hand, makes its own judgment about the conduct of outsiders, but will only take action if it is
determined that the conduct is a violation of the Premiums Law. Japan further argues that because the
rules on misleading representations in the codes are based on the Premiums Law, there is no fundamental
difference between the concept of mideading representations under the Premiums Law and under the
codes. However, Japan emphasizes, the enforcing authority of the JFTC under the Premiums Law may
not be delegated to a private body.

10.341 We note initialy that the evidence put forward on this issue, in particular the February 1988
circular of Zenren, indicates that even though the terms of the Fair Competition Code do not expressy
apply to "outsiders', the Retailers Council has in fact encouraged members to report suspected
"violations' by non-members and has succeeded in pressuring hon-members to comply with the code,
relying on the fact that non-members that do not comply with the code are subject to Antimonopoly Law
enforcement actions. The evidence aso suggests that this action by the Retailers Council is
accomplished with the full knowledge -- and at least tacit approval -- of the JFTC.

10.342 We then recall Japan's claim that the United States has failed to indicate which specific
provisions of the code or which specific activities of the Retailers Council have upset the competitive
conditions of imported photographic film and paper. For Japan, the reason for this US omission is that
no "code" or "council" has ever affected the importation of film or paper.

10.343 On this basic issue of demonstrating impairment and causality, we recall the US statement that
the effect of Japan's overlapping enforcement mechanisms -- the JFTC, the Promotion Council, the
Retailers Council and other "fair trade councils' and trade associations -- coupled with the humerous
legal provisions that could stymie a promotion, have had a significant "chilling effect” on importers like
Kodak. The United States argues that Kodak has developed many ideas for premiums and prizes, but
that, according to a general manager of Kodak, "they were removed from the plans if they potentially
conflicted with government regulations or the industry's self-regulation ... we tried to regulate ourselves

before receiving such measures [from the JFTC or the Fair Trade Council]".*%

10.344 The United States also mentions several examples involving premiums in connection with film
developing, prizes and other promotions which, it claims, Kodak attempted to launch but had to cancel.
Specifically, according to the United States:

- In 1979, i.e., before the measure, Kodak conducted a contest offering video cassette recorders as
prizes worth approximately 100,000 yen. The JFTC alegedly informed Kodak that its contest
was improper.t®

- In 1987, Kodak attempted to devise joint promotions with McDonad's but was frustrated by the
ten-percent limitation on premiums that may be offered to general consumers. Kodak wanted to
give away free Kodak Panorama single-use cameras with McDonald's meals. Because of the
ten-percent rule, Kodak allegedly had to settle for a promotion in which purchasers of a
McDonad's mea got a 'luck draw' which gave them a chance to win a Panorama camera
through a drawing.*®

Y01E5ir Trade Council Established, Operated by Zenren, Will Respect "Fair Competition Code" - Urgent Need to Have Code
Known by October Start, Zenren Tsuho, July 1987, p. 3, US Ex. 87-5.

02 ffidavit of Sumi Hiromichi, 27 November 1996, US Ex. 96-10, para. 24 ff.

1034 ffidavit of Yasuyuki Suzuki, 13 February 1997, US Ex. 97-6.

1704 A ffidavit of William Jack, 13 February 1997, US Ex. 97-2, pp. 7-8.
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- Also in 1987, Kodak had negotiated an arrangement with the Ministry of Posts and
Communications according to which Kodak would sell photographic post cards at post offices
across Japan at prices undercutting the going retail price. Consumers would be able to charge
the cost of the postcards against their savings deposits at the post offices. However, the ministry
withdrew from the arrangement, alegedly because of pressure exercised by Zenren, and
alegedly issued administrative guidance to Kodak to withdraw from the plan. Kodak alegedly
was forced to comply because of commercia risks involved in disobeying the ministry's
guidance.*™®

- In 1990, the JFTC dlegedly intervened in a promotion conducted by a Kodak-affiliated
photofinishing laboratory, Nakamurabashi Photo Station. Nakamurabashi offered a premium of
a photo album, worth around 200 yen, in connection with film developing. The JFTC alegedly
found this promation to be too radical and gave guidance to take sufficient precautions on
subsequent promotional activities.""®

10.345 To this, Japan responds that in the cases of which it is aware, actions were taken because
premiums involved were in excess of the lawful ceiling. Japan argues that origin of the product had
nothing to do with the JFTC's actions, and similar campaigns for domestic products would have been
equaly held unlawful. Also, according to Japan, premiums regulations have been further relaxed, in
particular since 1994, and are subject to continuous JFTC review. The "new general premiumsrule” has
been applied to al industries as of April 1996, and that since that time the JFTC has been reviewing
premiums regulations applicable to individual industries, including industry-specific JFTC notifications
and private "fair competition codes', in order to ensure consistency with the new general premiumsrule.
As aresult, out of 29 industry-specific notifications, ten have been abolished or amended as of March
1997.'°" Notification 17 on Premiums to Businesses was abolished on 16 February 1996. According to
Japan, no one in the relevant Japanese government office remembers the alleged 1987 incident,
recounted by the United States, involving Kodak's attempted "post card" campaign. Japan argues that, in
any case, the above alleged actions taken by the JFTC and the Ministry of Post and Telecommunications
have nothing to do with the 1987 JFTC approval of the Fair Competition Code and the Retailers Council.
Finally, Japan submits, since film and paper fal outside the scope of any fair competition code, and are
not subject to any action by afair trade council, the US arguments on the "chilling effect” of these codes
and councils could make sense only in relation to Kodak cameras, and not to film products on which the
United States bases its complaint in the present proceeding.

10.346 Reviewing the arguments and evidence on the specific examples of aleged impairment put
forward by the United States, we note that none of these appears to have a clear connection to the 1987
JFTC approva of the Fair Competition Code and the Retailers Council, nor to any actions taken by the
Retailers Council under the code. Specifically, the 1979 offer of video cassette recorders as prizes
predated the measure by approximately eight years and alegedly involved direct intervention by the
JFTC, not the Retailers Council; the 1987 plan to give away Kodak Panorama cameras with McDonald's
meals alegedly came up against the JFTC's ten percent rule on premiums, not any action by the Retailers
Council; the 1987 plan for Kodak to sell photographic post cards through Japanese post offices
alegedly fel through due to pressure from Zenren and guidance from the Ministry of Posts and
Telecommunications, not any action by the Retailers Council; and the 1990 promotion conducted by a
Kodak-affiliated photofinishing laboratory, Nakamurabashi Photo Station, allegedly was terminated as
the result of direct intervention by the JFTC, again not because of any action by the Retailers Council.
Moreover, we are not convinced that any of these actions by the JFTC or the Ministry of Posts and
Telecommunications has upset the competitive relationship between domestic and imported film or
paper. Finaly, we consider that the US claim of "chilling effect” is made as a very general argument,

Y05 ffidavit of Mikio Suzuki, 13 February 1997, US Ex. 97-3, pp. 1-4.
1706 ffidavit of 1sshi Norito, 13 February 1997, US Ex. 97-5, pp. 1-3.
107K ampo, 16 February 1996, Japan Ex. D-30; Kampo, 10 December 1996, Japan Ex. D-3L1.
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and is not supported by sufficient evidence.

10.347 For the above reasons, we find that the United States has not demonstrated that the JFTC
approvd of the Fair Competition Code and the Retailers Council in March 1987, or any subsequent
action by the Retailers Council, nullifies or impairs benefits accruing to the United States in terms of
Article XXI11:1(b).

10.348 Thus, the JFTC approval of the Fair Competition Code and the Retailers Council may be viewed
as a measure for purposes of Article XXI11:1(b) and the United States has shown that it should not be
held to have anticipated it in respect of US expectations on black and white film and paper from the
Kennedy Round and on the full range of products at issue in respect of the Tokyo Round. It has not
shown, however, that the measure nullifies or impairs benefits within the meaning of Article XXI11:1(b).
In respect of the Uruguay Round, it has shown only one of the required elements of an
Article XXI11:1(b) claim -- the existence of a measure.

(h) Concluding observations on promotion " measur es'

10.349 We note that among the promotion "countermeasures’ cited by the United States, the evidence
points to only isolated instances of enforcement actions taken by the JFTC and the Retailers Council
pursuant to JFTC Notifications and the Fair Competition Code. The evidence aso confirms that neither
the JFTC Notifications nor the Fair Competition Code meaningfully limits advertising or price
competition. Accordingly, we have found that the United States has failed to demonstrate that any of the
promotion measures upsets the competitive relationship between imported and domestic film and paper
in the Japanese market.

6. COMBINED EFFECTS

10.350 We recdll the US claim that the distribution "countermeasures’, Large Stores Law and related
"measures’, and promotion "countermeasures' in combination nullify or impair benefits accruing to the
United States, within the meaning of Article XXII1:1(b). More specifically, the United States claims
that: the distribution "countermeasures’, as a set, nullify or impair benefits within the meaning of
Article XXI11:1(b); the Large Stores Law and related "measures’ also nullify or impair benefits within
the meaning of Article XXI11:1(b), in the context of the restrictive distribution structure in Japan; and
the promotion "countermeasures’, as a set, nullify or impar benefits within the meaning of
Article XXI11:1(b), in the context of the restrictive distribution structure in Japan.

10.351 The United States argues that the distribution "measures’ work together as an "organic whole".
In the US view, the individual studies, reports, surveys, guidelines or other distribution "measures’
standing alone may not have been sufficient to accomplish Japan's goal of restructuring the distribution
system. The United States claims that MITI expected government and industry to work together to set
targets for industria restructuring, and for businesses to make efforts to achieve these targets, supported
by government fiscal and other incentives. According to the United States, leading scholars in Japan
agree that one way that administrative guidance is made effective is by a continuing process of studying,
surveying, cajoling, and targeting the use of fiscal incentives that keeps the private sector focused on the
goals set by the government, assesses their achievement of those goal's, and builds peer pressure on those
who are faling behind in their achievement.

10.352 We recall the Japanese response that since none of the alleged distribution "measures’
individually adversely affect imported products or ater the conditions of competition faced by importing
products, considering them as a"set of measures' in no way alters the fact that the measures do not upset
competitive market-access conditions for imported film or paper. Japan argues, in brief, that "nothing
combined with nothing is still nothing".

10.353 In our view, it is not implausible that individual measures which do not impair benefits when
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considered in isolation, could nonetheless have an adverse impact on conditions of competition when
considered collectively. However, for such a legal theory to be shown to have factua relevance in the
present case, the United States must adduce relevant specific evidence and provide a detailed
justification showing how this evidence supports the theory. In considering the US alegations in
relation to "combined effects’, we recall our discussion of the facts that (i) the various "measures’ cited
by the United States -- distribution and promotion "measures' and restrictions on large stores -- were
introduced over a period of severa decades, and (ii) a number of these "measures’ are no longer in
effect. We aso recall our discussion of the timing problems as between the issuance of the "measures’
and the emergence of standard transaction terms and single-brand distribution in the Japanese market.
Againgt this background, to the extent that the United States claims that various "measures' in the areas
of digtribution, promotion and large stores set in motion policies which are said to have a complementary
and cumulative effect on imported film and paper, we consider that it is for the United States to provide
this Panel with a detailed showing of how these alleged "measures’ interact with one another in their
implementation so as to cause effects different from, and additional to, those effects which are alleged to
be caused by each "measure” acting individually.

10.354 We recdl our findings in relation to the alleged distribution "measures’, in particular our
findings that the United States has not demonstrated that any of the aleged distribution "measures’ --
individually -- has upset the competitive market-access conditions for imported film or paper. In
particular, we recall that we found in respect of each of the individual distribution "measures' cited by
the United States that there was a "timing" problem, i.e., the vertical integration and single-brand
distribution complained of by the United States had largely occurred prior to the adoption of the various
"measures’. This timing problem obviously applies to the distribution "measures’ as a set. In light of
these earlier findings and the fact that the United States has not presented additional argument or
adduced additional evidence as to how these same "measures’, "operating as a set”, have negatively
impacted the distribution of imported film and paper in Japan, we find that the United States has not
demongtrated that the combined effects of the distribution "measures' impair competitive market-access
expectations for imported US film or paper in the Japanese market.

10.355 The United States further argues that the Large Stores Law and related "measures’, in the
context of the regtrictive distribution structure in Japan, nullify or impair competitive market-access
conditions for imported film or paper. In particular, the United States alleges that the Large Stores Law
and related "measures’ have operated to support the verticaly aligned distribution system fostered by the
Government of Japan in the photographic film and paper sector. The United States points to a 1969
MITI survey regarding transaction terms which, the United States maintains, demonstrates that MITI
viewed large stores as a threat to Fuji and Konica's oligopoalistic distribution systems. According to the
United States, this survey cites as two threats to this oligopolistic system, first, the "growth of retail
routes (especialy regular chains and supermarkets) other than the photo retail route and changes in
transaction terms due to this leadership”, and second, the "effects of full participation of Eastman
Kodak". The guidance alegedly explained why large stores threatened oligopolistic distribution:
“When this share [the share of film sales by supermarkets] becomes larger, influence over manufacturers
will grow, and the market system controlled by manufacturers will be shaken”. Without the measuresto
restrict the growth of large stores, the United States contends that large stores would have brought
sufficient bargaining power and competition into the Japanese distribution system to erode the exclusive
vertical control over distribution exercised by Japanese manufacturers. Therefore, the United States
takes the position, the Large Stores Law and related "measures’ should be considered as important
"measures’ in Japan’s overal efforts to create and support manufacturer-dominated, vertically aligned
distribution in Japan.

10.356 To this, Japan responds that the United States takes a statement out of context to construct its
argument that the Large Stores Law has "operated to support” the distribution system allegedly fostered
by the government in the photographic film and paper sector. Specificaly, Japan notes that the United
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States selects a few sentences from the residua category "other" at the end of a several-hundred-page
MITI survey report on transaction terms.’® Japan argues that comments in the report about "future
problems' are a discussion about the threat of the reintroduction of irrational business terms, not the
possible threat of large stores to some supposed oligopolistic distribution system that the government
was dlegedly trying to protect. Japan points out that the MITI report spoke of "free competition” as a
positive development. In this regard, Japan notes that the United States left out a key portion of the
guote: "the market system controlled by manufacturers will be shaken, this leading to an environment of
free competition” (emphasis added). Japan also claims to have inadvertently made a trandation error in
leaving out the phrase "and this effect is desirable” at the end of the above quote.*® Finally, Japan
argues that the fear expressed regarding the increase in sales by supermarkets was not a fear over the
threat to some established domestic oligopoly, but rather a fear that these new retail channels would
introduce irrational business practices, such as abnormally long payment periods, product returns, and
dispatched employee practices.*™*°

10.357 Again, for the US theory of "measures’ acting in combination to be shown to have factua
relevance in the present case it must be based on a detailed justification and convincing evidence. Onthe
basis of the evidence and arguments presented by the two parties, and taking into account the additional
portion of the MITI Survey Report mentioned by Japan, we consider that the MITI survey report cited
by the United States, when correctly trandated and read in context, does not sufficiently support the US
proposition in relation to the alleged role of the Large Stores Law (and related "measures") in supporting
what the United States claimsis an oligopolistic distribution system for film and paper in Japan. Rather,
the evidence would seem to suggest that MITI was mostly concerned with avoiding the reintroduction of
what MITI viewed asirrational business terms. To the extent that the US claim is that the Large Stores
Law "created" manufacturer-dominated, vertically integrated distribution in Japan, it suffers from the
timing problem referred to above, i.e., such a distribution structure existed prior to the adoption of the
Large Stores Law in 1973. The United States offers insufficient evidence as to how the Large Stores
Law played arole in keeping this aready-existing vertically integrated structurein place. In the absence
of other evidence and argument to support the US claim, and in light of our earlier findings that the
United States has not demonstrated that the Large Stores Law and related "measures’ have upset the
competitive market-access conditions for imported film or paper, we find that the United States has not
demongtrated that the Large Stores Law and related "measures’ have operated to support a verticaly
aligned distribution system in Japan for film and paper.

10.358 The United States also claims that independently of the role that the Large Stores Law playsin
supporting the oligopolistic distribution system in the Japanese film and paper market, the restrictions on
large stores have limited market access by curtailing an aternate channel to market foreign products.
The United States argues that even if unrestricted growth in large stores would not ater the exclusive
manufacturer domination over Japanese wholesalers, it still would alow expansion of a sales channel
that, according to the United States, has been more friendly to importsin Japan. The United States offers
the example of Agfa which alegedly makes at least half its film sales in Japan to the Daiei supermarket
chain, Japan’s largest retailer. If Daiei’s growth had not been retarded for three decades by repressive
Japanese government regulation, the United States maintains, it might be an even larger chain today and
Agfa’s sales to it would be greater. On the other hand, the United States argues, if Japan’'s primary
wholesalers were not in exclusive relationships with Japanese manufacturers and were willing to carry
foreign film, the need to rely on large stores as an dternative would be much reduced. Thus, in addition
to the alleged action of the Large Stores Law in combination with the distribution "measures’, the United
States claims that the Large Stores Law (and related "measures’) by itself, in the context of a closed
distribution system, nullifies or impairs benefits with the meaning of Article XXI11:1(b).

1708\ T1's 1969 Survey Report on Transaction Terms, Japan Ex. B-1, p. 309; USEx. 15.
Y% bid. Japan argues that although it is unlikely that the initial quote would be viewed as identifying a threst, the corrected
quote clearly indicates that "free competition" was viewed as "desirable”. bid.
1710 p:
Ibid.



WT/DSA4/R
Page 515

10.359 Japan refutes the US claims of impairment with respect to the effects of the Large Stores Law
and related "measures' acting in combination in the context of the "closed" Japanese distribution system,
restating its view that none of the alleged "measures' individually adversely affect imported products or
alter the conditions of competition facing imported products. According to Japan, large stores are not
more likely to carry imported products. What counts is sales volume, regardiess of whether one is
speaking of smaller or larger stores. Japan further argues that large stores have increased in number
regardless of the existence of the Large Stores Law. Japan reiterates that there is no evidence of a
combined effect of the Large Stores Law and related "measures’, in the context of a closed distribution
system, because combining nothing with nothing still produces nothing.

10.360 As noted earlier, for the notion of combined effects to be shown to have factua relevance in the
present case the United States must clearly demonstrate how the evidence supports this claim. We recall
in this regard our findings in relation to the Large Stores Law and related "measures', which we
examined together, in particular our findings that the United States has not demonstrated that any of
these alleged "measures’ has upset the competitive market-access conditions for imported film or paper.
In light of these earlier findings and the fact that the United States has not presented additional argument
or adduced additiona evidence as to how these same "measures’, "operating as a set", have negatively
impacted the distribution of imported film and paper in Japan, other than an anecdotal referenceto Agfas
use of the Daiei supermarket chain as a major means of film distribution in Japan (an argument which, if
factudly correct, could be seen as indicative of the availability of such aternative source of distribution
in the Japanese context), we find that the United States has not demonstrated that the combined effects of
the Large Stores Law and related "measures’, in the context of an alleged closed distribution system,
impair competitive market-access conditions for imported US film or paper in Japan.

10.361 We next recall the US claim that the promotion "countermeasures’ also have supported the
closed digtribution system. According to the United States, JFTC Notification 17 under the Premiums
Law took away an important means for foreign manufacturers to offer Japanese distributors a more
attractive deal to handle foreign products. JFTC Notification 17, in the US view, essentially ruled out all
manner of premiums from manufacturers to wholesalers, except those of token value that could be
considered reasonable in light of normal business practice. The United States maintains that limiting the
ability to offer premiums restricted the ability of foreign manufacturers to use their financial and
marketing strengths to entice Japanese distributors from their exclusive relationships with Japanese
manufacturers, or to solidify their relationships with Japanese distributors. And because, in the US view,
Notification 17 directly supported the Japanese manufacturer dominated distribution system, it should be
considered both as a distribution "countermeasure” and a promotion "countermeasure”. Other promotion
"countermeasures', the United States argues, also helped to restrict market access for foreign
photographic film and paper in Japan. When a foreign manufacturer has limited access to the
distribution system, it is especialy important that it be able to reach Japanese consumers with attractive
premiums and promotions. Taken individualy, the United States believes, any one of the limits on
premiums and promotions might not have substantially impaired the ability of foreign firms to compete
in Japan. But taken as a group, the United States argues, the promotion "countermeasures' did have a
significant chilling effect, particularly in the context of the system of enforcement through the fair
competition codes and councils and the actions of the Fair Trade Promotion Council.

10.362 Japan rebuts the US claim that the aleged promotion "measures’, as a set, have impaired
benefits accruing to the United States, since, in the Japanese view, none of the aleged "measures’
individually adversely affect imported products or alter the conditions of competition facing imported
products. Japan reiterates that even when the distribution policies and the "measures' related to the
Premiums Law are individually considered as a "set of measures', they do not in any way disadvantage
imports because, in Japan's view, combining nothing with nothing still produces nothing.

10.363 Again we note that for the US theory of combined effects to be shown to have factual relevance
in the present case, it must be based on a detailed justification and convincing evidence of record. We
recal in this regard our findings in relation to the aleged promotion "measures’, in particular our
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findings that the United States has not demonstrated that any of these aleged "measures' -- individually
-- has upset the competitive market-access conditions for imported film or paper. While a few specific
promotiona activities (e.g., false advertising, certain premiums) are regulated on a nondiscriminatory
basis, tools such as truthful advertising and price competition are permitted. Altogether, the United
States offers only a few examples, spread over many years, where Kodak promotional activities were
limited in any way. Inlight of these earlier findings and the fact that the United States has not presented
additional argument or adduced additional evidence as to how these same "measures’, "operating as a
set", have negatively impacted the distribution of imported film and paper in Japan, we find that the
United States has not demonstrated that the combined effects of the promotion "measures’, in the context
of an alleged closed distribution system, impair competitive market-access conditions for imported US
film or paper in Japan.

10.364 Finally, the United States claims that the promotion "countermeasures’ as a set have operated in
combination with Japanese Government efforts to restructure the distribution system through the
distribution "countermeasures’ and large stores "measures’ to nullify or impair benefits within the
meaning of Article XX111:1(b).

10.365 Japan responds that the US claims of the three categories of "measures’ acting in combination
with each other are factually and logically flawed. In Japan's view, the United States has not submitted
credible evidence that the "measures’ were intended to act or in fact did act in combination. Japan aso
alleges that the United States has not provided evidence that the Large Stores Law in any way sought to
affect foreign product given that the law currently applies and has aways applied uniformly to all
entities seeking to provide retailing services. Similarly, Japan contends that the United States has not
provided evidence of JFTC actions adversely affecting foreign products (para. 4.27).

10.366 Here again, we recal our findings that the evidence presented by the United States fails to show
that any of the individual "measures’ -- distribution "measures’, "measures' restricting large stores, or
promotion "measures’ -- nullifies or impairs benefits accruing to the United States in respect of
competitive market-access expectations for imported film or paper. In light of these earlier findings and
the fact that the United States has not presented additional argument or adduced additional evidence in
support of its claim that all these "measures’ have worked in concert to upset US market-access
expectations, we find that the United States has not demonstrated that the three categories of "measures’
in combination nullify or impair benefits accruing to the United States within the meaning of
Article XXI11:1(b).

10.367 Inthefinal anayss, it is not incumbent upon this Panel to engage in its own extensive, unaided
investigation into the potentia applicability in this case of the US theory of combined effects. Rather, it
is for the United States, as the complaining party, to make a detailed showing of the relevance of this
theory to the matter at hand. We consider that the United States has failed to make such a showing here.

F. ARTICLEIII:4 - NATIONAL TREATMENT IN RESPECT OF LAWS,
REGULATIONSAND REQUIREMENTS

10.368 The United States claims that the same distribution "measures’ it has cited as nullifying or
impairing benefits under Article XXI11:1(b) also accord less favourable treatment to imported film and
paper in violation of Articlelll:4. Specifically, the United States claims that Japan's application of the
following eight distribution "measures” violate Article 111:4;"**

e found in paragraph 10.21 above that three additional distribution "measures’ cited by the United States -- specifically,
application of the international contract notification provisions of JFTC Rule No. 1 under Article 6 of the Antimonopoly Law
(April 1971), JDB funding for Konica's wholesalers (1976) and SMEA funding for photoprocessing laboratories (July 1977) --
are not within the terms of reference of this Panel because they were not raised in the request for the establishment of the Panel
in amanner consistent with Article 6.2 of the DSU. We have therefore excluded them from further consideration.



WT/DSA4/R
Page 517

@ 1967 Cabinet Decision on Liberalization of Inward Direct Investment;

2 1967 JFTC Natification 17 on premiums to businesses,

3 1968 Sixth Interim Report on Distribution Modernization Outlook and |ssues,

4 1969 Seventh Interim Report on Systemization of Distribution Activities;

(5) 1969 Survey Report regarding Transaction Terms;

(6) 1970 Guidelines for Rationalizing Terms of Trade for Photographic Film;

@) 1971 Basic Plan for the Systemization of Distribution; and

(8) 1975 Manual for Systemization of Distribution by Industry: Cameraand Film.
Before examining these eight distribution measures in light of Article [11:4'"*%, we wish to make severa
general observations concerning this GATT provision and its proper interpretation in the instant case.

10.369 Articlelll:4 providesin relevant part asfollows:

"4, The products of the territory of a Member imported into the territory of any
other Member shall be accorded treatment no less favourable than that accorded to like
products of national origin in respect of all laws, regulations and requirements affecting
their internal sale, offering for sale, purchase, transportation, distribution or use'.

We consider that in line with GATT/WTO precedent, under this provision the United States is required
to demonstrate the existence of: (&) a law, regulation or requirement affecting the internal sale, offering
for sale or digtribution of imported film or paper; and (b) treatment accorded in respect of the law,
regulation or requirement that is less favourable to the imported film or paper than to like products of
national origin."™** We note that the parties do not disagree on this point.

10.370 In examining the relevance of Articlelll:4 in the present dispute, we consider that we also need
to take into account the general principle enunciated in Article I11:1, which reads:

"1. Members recognize that internal taxes and other internal charges and laws,
regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products, and internal quantitative regulations
requiring the mixture, processing or use of products in specified amounts or proportions,
should not be applied to imported or domestic products so as to afford protection to
domestic production”.

Asthe Appellate Body stated in Japan - Alcoholic Beverages:

"ArticleI11:1 articulates a generd principle that internal measures should not be applied
S0 as to afford protection to domestic production. This genera principle informs the
rest of Articlelll. The purpose of Articlelll:1 isto establish this genera principle asa
guide to understanding and interpreting the specific obligations contained in
Articlelll:2 and in the other paragraphs of Articlelll, while respecting, and not
diminishing in any way, the meaning of the words actualy used in the texts of those
other paragraphs'.*"**

Essentialy, as reiterated by the Appellate Body in Japan - Alcoholic Beverages, "Articlelll obliges
Members of the WTO to provide equality of competitive conditions for imported products in relation to

112Because the arguments of the European Communities under Article111:4 largely coincide with those of the United States,
we do not address the EC's arguments separately.

"35ee eg., US- Gasoline, WT/DS2/9, p. 33.

AWT/DSB/AB/R, WT/DS10/AB/R, WT/DSLUAB/R, p. 18.



WT/DSA4/R
Page 518

domestic products'.*™*

10.371 We note that the specific national treatment issue addressed by the Appellate Body in Japan -
Alcoholic Beverages was that of interna tax differentials under Articlelll:2 and that although the
Appellate Body clearly indicates that the general principle articulated in Article I11:1 informs the rest of
Articlelll and should be used as a guide to understanding and interpreting the other paragraphs of
Articlelll, in Bananas Il the Appellate Body stated that "a determination of whether there has been a
violation of Articlelll:4 does not require a separate consideration of whether a measure 'afford[s]
protection to domestic production™.*"*® Accordingly, and in line with the Appellate Body's most recent
dipulation in Bananas |11, we shall use the genera principle articulated in Articlelll:1 as a guide to
interpreting Article111:4 but shall not give separate consideration to whether the measures cited by the
United States "afford protection to domestic production”.

10.372 Asfor the burden of proof, as stated earlier (section D), we note that it isfor the party asserting a
fact, claim or defence to bear the burden of providing proof thereof. Once that party has put forward
sufficient evidence to raise a presumption that what is claimed is true, the burden of producing evidence
shifts to the other party to rebut the presumption.™" Thus, in this case, including the claims under
Articles 1l and X, it isfor the United States to bear the burden of proving itsclaims. Onceit hasraised a
presumption that what it claims is true, it is for Japan to adduce sufficient evidence to rebut any such
presumption.

@ Laws, regulations or requirements

10.373 Turning to the eight distribution "measures’ cited by the United States, we must first determine
whether these condtitute "laws, regulations [or] requirements’ within the meaning of Articlelll:4. On
this issue, we firgt recall that in addressing the interpretation of the term measure in the context of
Article XXI11:1(b), including in relation to the same eight distribution "measures’ at issue here, we
concluded that that term should be given a broad construction."*®

10.374 We further recall our reference in that same section to previous GATT cases dealing with what
may constitute "all laws, regulations and requirements’ under Article I11:4. There we noted that, in these
previous cases, the conclusion that there is a law, regulation or requirement that exists and violates
GATT rules gives rise to a presumption of nullification or impairment. Even so, panels have taken a
broad view of when a governmental action is alaw, regulation or requirement. For example, in 1984 a
panel examined written purchase and export undertakings under the Foreign Investment Review Act of
Canada (FIRA), submitted by investors regarding the conduct of the business they were proposing to
acquire or establish, conditional on approval by the Canadian government of the proposed acquisition or
establishment. These written undertakings were considered legally binding under FIRA. The panel
determined that the undertakings were to be considered "laws, regulations or requirements’ within the
meaning of Article11:4, even though FIRA did not make their submission obligatory."™® Similarly, the
panel on EEC -- Parts and Components considered that the term "laws, regulations or requirements’
included regquirements "which an enterprise voluntarily acceptsin order to obtain an advantage from the
government.*?°

31 bid, p. 16, citing US - Taxes on Petroleum Products and Certain Imported Substances, BISD 345/136, para. 5.1.9 and
Japan - Liquor Taxes, BISD 345/83, para. 5.5(b). See US- Section 337, discussed below, which was the first panel to state that
"[t]he words 'treatment no less favourable' in paragraph 4 [of ArticleI11] call for effective equality of opportunities for imported
productsin respect of the application of laws, regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products' (emphasis added). Adopted on 7 November 1989, BISD 365345, 386-387, para.
5.11. Seeaso EEC - Parts and Components, BISD 375/132; Canada - FIRA, BISD 305/140.

YSWT/DS27/ABIR, p. 92 (emphasisin original).

1717See US- Wool Shirts and Blouses, WT/DS33/AB/R, p. 14.

1718506 paras. 10.47-10.50.

19Canada -- FIRA, BISD 305140, 158, para. 5.4.

Y20EEC -- Parts and Components, BISD 375/132, 197, para. 5.21. See also Bananas |11, WT/DS27/R, paras. 7.179-7.180.
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10.375 We note that the parties disagree as to the breadth of interpretation to be given to the phrase "l
laws, regulations and requirements' in Articlell1:4. The United States argues that the phrase speaks to
government actions, i.e. action taken in the name of a WTO Member, by government officias or parties
authorized to act on the government's behalf, in pursuit of government policies. According to the United
States, the very language of ArticleI11:4 indicates that it was intended to cover "al" government action
which would include the formulation of government policy and its implementation. The United States
maintains that a Member should bear responsibility if its governmental action accords less favourable
treatment to imported products than to domestic products, regardless of the method used by the Member
to achieve this result. In the US view, no single or set of criteria should be dispositive, an approach
which, the United States asserts, comports with the Appellate Body's admonition in Japan - Alcoholic
Beverages to take a case-specific approach and to refrain from applying WTO rulesin away that ignores
"real facts and real cases in the real world".'””* Japan responds that for a party to be subject to a
government requirement, it must either (i) be legally obligated to carry out the request, or (ii) receive
some advantage from the government in exchange for compliance. In other words, there must be either a
government sanction or the withholding of a government benefit that is attached, formaly or
substantively, to non-compliance.

10.376 A literal reading of the words all laws, regulations and requirements in Articlelll:4 could
suggest that they may have a narrower scope than the word measure in Article XXI111:1(b). However,
whether or not these words should be given as broad a construction as the word measure, in view of the
broad interpretation assigned to them in the cases cited above, we shall assume for the purposes of our
present analysis that they should be interpreted as encompassing a smilarly broad range of government
action and action by private parties that may be assimilated to government action. In this connection, we
consider that our previous discussion of GATT cases on administrative guidance in relation to what may
condtitute a "measure” under Article XXI11:1(b), specifically the pand reports on Japan - Semi-
conductors and Japan - Agricultural Products, is equally applicable to the definitional scope of "al laws,
regulations and requirements’ in Article 111:4.

10.377 Of the eight distribution "measures' at issue, we recall our earlier findings that only four of these
"measures’ -- the 1967 Cabinet Decision, the 1967 JFTC Notification 17, the 1970 Guidelines and the
1971 Basic Plan -- are or were measures within the meaning of Article XXI11:1(b). Of these four, we
found that JFTC Notification 17 is no longer in effect. Thus, of the eight distribution "measures’ cited
by the United States, we have aready found that only the 1967 Cabinet Decision, the 1970 Guidelines
and the 1971 Basic Plan are to be considered as measures within the meaning of Article XXI111:1(b).
Applying the assumption outlined above as to the similarity of laws, regulations and requirements in
Articlell1:4 to measures in Article XXI11:1(b), we shall accordingly assume that these three measures
meet the definition of laws, regulations [or] requirements within the meaning of Articlelll:4. Further,
for the sake of completeness of our analysis, in examining whether less favourable treatment is accorded
to imported products, we shall assume that the other five distribution "measures’ cited by the United
States are also laws, regulations [or] requirements under Articlell1:4.

(..continued)
We aso note that the Illustrative List of Trade-Related Investment Measures (TRIMs) contained in the Annex to the Agreement
on TRIMs indicates that TRIMs inconsistent with Articles I11:4 and X1:1 include those which are "mandatory or enforceable
under domestic law or under administrative rulings, or compliance with which is necessary to obtain an advantage” (emphasis
added).

1721Giting Japan - Alcoholic Beverages, p. 31.
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(b) No less favour able treatment

10.378 We recal the US claim that the eight distribution "measures' in issue accord less favourable
treatment to imported film and paper than to like domestic film and paper in the Japanese market. In
contrast, Japan argues that the United States has failed to show that the aleged "measures' extend less
favourable trestment to imported film or paper.'’*

10.379 Recdling the statement of the Appellate Body in Japan - Alcoholic Beverages that "Article 111
obliges Members of the WTO to provide equality of competitive conditions for imported products in
relation to domestic products'*’?, we consider that this standard of effective equality of competitive
conditions on the interna market is the standard of national treatment that is required, not only with
regard to Articlelll generaly, but also more particularly with regard to the "no less favourable
treatment” standard in Articlelll:4. We note in this regard that the interpretation of equal treatment in
terms of effective equality of competitive opportunities, first clearly enunciated by the panel on US-
Section 337""%, has been followed consistently in subsequent GATT and WTO pand reports."® The
panel report on US - Section 337 explainsthe test in very clear terms, noting that

"the 'no less favourable' treatment requirement set out in Article 111:4, is unqualified.
These words are to be found throughout the General Agreement and later Agreements
negotiated in the GATT framework as an expression of the underlying principle of
equality of treatment of imported products as compared to the treatment given either to
other foreign products, under the most favoured nation standard, or to domestic
products, under the national treatment standard of Article I11. The words "treatment no
less favourable” in paragraph 4 call for effective equality of opportunities for imported
products in respect of the application of laws, regulations and requirements affecting the
internal sale, offering for sale, purchase transportation, distribution or use of products.
This clearly setsaminimum permissible standard as abasis' (emphasis added).""*°

10.380 Werecal our earlier findings that none of the eight distribution "measures’ cited by the United
States had been shown to discriminate against imported products, either in terms of a de jure
discrimination (a measure that discriminates on its face as to the origin of products) or in terms of a de
facto discrimination (a measure that in its application upsets the relative competitive position between
domestic and imported products, as it existed at the time when a relevant tariff concession was granted).
In this connection, it could be argued that the standard we enunciated and applied under
Article XXI1I:1(b) -- that of "upsetting the competitive relationship” -- may be different from the
standard of "upsetting effective equality of competitive opportunities’ applicable to Articlelll:4.
However, we do not see any significant distinction between the two standards apart from the fact that
this Article 111:4 standard calls for no less favourable treatment for imported productsin general, whereas
the Article XXI11:1(b) standard calls for a comparison of the competitive relationship between foreign
and domestic products at two specific pointsin time, i.e., when the concession was granted and currently.

10.381 Here, as in our examination of the same measures in light of the US claim of non-violation
nullification or impairment, the evidence cited by the United States indicates that the measures neither
(i) discriminate on their face against imported film or paper (they are formally neutral asto the origin of

722N either party contests the fact that imported film and paper are "like products’ to domestic (i.e., Japanese) film and paper,
and we see no reason to examine this particular requirement of an ArticleI11:4 case.

1723 Japan - Alcoholic Beverages, p. 16, citing US - Taxes on Petroleum Products and Certain Imported Substances, BISD
345136, para. 5.1.9 and Japan - Liquor Taxes, BISD 345/83, para. 5.5(b).

1724y Section 337, BISD 365/345, 386-387, para. 5.11.

17255ee, 9., Canada - Import, Distribution and Sale of Certain Alcoholic Drinks by Provincial Marketing Agencies, adopted
on 18 February 1992, BISD 39527, paras. 5.12-5.14 and 5.30-5.31; US - Malt Beverages, BISD 395206, para. 5.30; US-
Gasoline, WTO/DS2/R, para. 6.10; Canada - Periodicals, WT/DS31/R, adopted on 30 July 1997, p. 75; Bananasllil,
WT/DS27/R, paras. 7.179-7.180.

1728 s- Section 337, BISD 365/345, 386-387, paras. 5.11.
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products), nor (ii) in their application have a disparate impact on imported film or paper. As previously
noted in the non-violation analysis, we are not persuaded that the 1967 Cabinet Decision or the 1970
Guiddines are directed at promoting vertical integration in the photographic materials distribution sector
with a view to impeding market access for foreign products. Further, there are serious difficulties of
timing in the US arguments on causation such that we are not persuaded that there is a meaningful nexus
between the 1967 Cabinet Decision or the 1970 Guidelines and the largely pre-existing market structure.
Moreover, the recommendations of the 1971 Basic Plan appear to be neutral as to the source of the
products, promoting standardization and modernization of business practices and management
techniques, including computerization. Additionaly, as we aso noted earlier, single brand wholesale
distribution is the common market structure -- indeed the norm - -in most mgjor national film markets,
including the US market. It is unclear why the same economic forces acting to promote single brand
wholesale distribution in the United States would not also exist in Japan.

10.382 Accordingly, and essentially for the reasons aready stated in our findings on non-violation
nullification and impairment, we find that the United States has failed to demonstrate that any of the
distribution "measures’ in issue accords less favourable treatment to imported film and paper than to film
and paper of Japanese origin. The US claim under Article 111:4 must therefore be rejected.

G. ARTICLE X:1 - PUBLICATION OF ADMINISTRATIVE RULINGS OF GENERAL
APPLICATION

10.383 The United States claims that the following two alleged actions by the Government of Japan are
inconsistent with GATT Article X:1:%

@ in the context of the Premiums Law and relevant fair competition codes, Japan's failure
to publish the JFTC's and the fair trade councils enforcement actions that establish or modify
criteria applicable in future cases; and

2 in the context of the Large Stores Law and relevant local regulations, Japan's failure to
publish guidance through which regional MITI offices, prefectural governmental and local
authorities make applicants for a new or expanded store under the Large Stores Law coordinate
their plans with local competitors before submitting a notification for government review, and
continue to impose a " prior explanation” requirement.

1 GENERAL CONSIDERATIONSON THE LEGAL TEST UNDER ARTICLE X:1

10.384 Prior to examining each of these claims, we shall address some more general pointsin relation to
thelegal test under Article X:1. Thetext of Article X:1 providesin relevant part asfollows:

"Laws, regulations, judicial decisions and administrative rulings of general application,
made effective by any Member, pertaining to the classification or the vauation of
products for customs purposes, or to rates of duty, taxes or other charges, or to
requirements, restrictions or prohibitions on imports or exports or on the transfers of
payments therefore, or affecting their sale, distribution, transportation, insurance,
warehousing, inspection, exhibition, processing, mixing or other use shall be published
promptly in such a manner as to enable governments and traders to become acquainted
with them" (emphasis added).

We note that the US claims relate not to laws, regulations or judicial decisions, but to administrative

72h\e note that whereas the US request for the establishment of this Panel (WT/DS44/2) makes reference to violations of
both Article X:1 and Article X:3, the United States has made no legal claims under Article X:3 in its submissions to the Panel.
Accordingly, we limit our examination of claims under Article X to claims made under paragraph 1 thereof.
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rulings and that the main issue presented by the US claims in this area is whether the administrative
rulings, which the United States maintains Japan has failed to publish, are administrative rulings of
general application. In particular, the United States maintains that Japan enforces the Premiums Law
and the Retailers Fair Competition Code as well as the Large Stores Law primarily through informal,
unpublished enforcement actionsin a manner inconsistent with Article X:1.

10.385 The meaning of "general application" was addressed in the recent WTO pandl report on United
Sates - Restrictions on Imports of Cotton and Man-Made Fibre Underwear.'® That panel considered
that "[i]f, for instance, the restraint was addressed to a specific company or applied to a specific
shipment, it would not have qualified as a measure of general application”."™ We agree with this
analysis and consider that, consistent with the plain meaning of Article X:1, the publication requirement

of Article X:1 does not extend to administrative rulings addressed to specific individuals or entities.

10.386 There are, however, no other GATT or WTO precedents directly on point.”® In particular,
there are no precedents on whether or not the Article X:1 publication requirement with respect to
administrative rulings of genera application extends, as argued by the United States, to the disposition of
individual matters by an administrative agency that establish or substantially revise criteria or principles
which may be applied in future cases. This said, Japan apparently made a very smilar argument to the
panel on EEC - Parts and Components in challenging the EEC's practices regarding the acceptance of
undertakings pursuant to the EEC's anti-dumping regulation and the determination of the origin of parts
used in assembly operations.'”™" Because the EEC - Parts and Components panel decided the case on
other grounds, it did not address the Article X claim.

10.387 Werecal that Japan stands by its argument made to the pandl in EEC - Parts and Components,
but contends that this argument is inapposite to the present case. Specifically, Japan contends that it has
duly published al laws, regulations, judicial decisions and administrative rulings of general application
relating to the Premiums Law and Large Stores Law in a manner enabling governments and traders to
become acquainted with them. Japan maintains that the United States fails to identify any particular
unpublished enforcement or other actions that fall under the definition of "general application” and,
therefore, hasfailed to discharge its burden of proof.

10.388 In our view, it stands to reason that inasmuch as the Article X:1 requirement applies to all
administrative rulings of general application, it also should extend to administrative rulings in individua
cases where such rulings establish or revise principles or criteria applicable in future cases. At the same
time, we consider that it is incumbent upon the United States in this case to clearly demondtrate the
existence of such unpublished administrative rulings in individual matters which establish or revise
principles applicable in future cases. We shall now proceed to examine in turn the two claims made by
the United States.

1728panel Report on United States - Restrictions on Imports of Cotton and Man-Made Fibre Underwear ("US- Restrictions on
Underwear"), WT/DS24/R, adopted on 25 February 1997, para. 7.65.

2pid. This finding was upheld by the Appellate Body. Appellate Body Report on US - Restrictions on Underwear,
WT/DS24/ABIR, adopted on 25 February 1997.

300 anumber of cases where panels examining quantitative restrictions have found those restrictions to be inconsistent with
Article X1:1, the panels have declined to make findings with respect to "subsidiary claims' raised concerning the consistency
with Article X of the administration of the quantitative restrictions, stating, for instance, that Article X "dealt with the
administration of quotas that may be applied consistently with the General Agreement” (emphasis added). Japan - Agricultural
Products, adopted on 2 February 1988, BISD 355163, 242, para. 5.4.2.

1831B|SD 379132, 155, para. 3.53.
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2. "MEASURES' TAKEN IN THE CONTEXT OF THE PREMIUMS LAW

10.389 The United States claims that in the context of the Premiums Law and relevant fair competition
codes, Japan's failure to publish the JFTC's and the fair trade councils enforcement actions that establish
or modify criteria applicable in future cases violates Article X:1. We shall first examine this claim in
relation to the Premiums Law enforcement actions by the JFTC.

@ Premiums L aw enforcement actions

10.390 The United States argues that Japan's enforcement of its premium and representation provisions
is"shrouded in secrecy" resulting from the use of informal, unpublished enforcement actions. According
to the United States, the problem is exacerbated due to the multi-tiered nature of Japan's enforcement
system, with the JFTC, the prefectural governments and deputized private sector councils al having
authority to enforce the Premiums Law. The confusion for companies attempting to do business in Japan
primarily arises from Japan's failure to publish a large percentage of administrative rulings and
enforcement actions and the difficulty in obtaining what information may be available. The United
States submits that since the Premiums Law was enacted in 1962, the JFTC has initiated relatively few
formal enforcement actions but has issued many "administrative guidances' or warnings, the
overwhelming majority of which are unpublished. The lack of transparency is compounded, the United
States maintains, by the fact that Japan's 47 prefectural governments take thousands of informal actions.

10.391 Japan responds that the enforcement system of the Premiums Law is sufficiently transparent and
consistent with Article X:1. According to Japan, the Premiums Law itself and enforcement regulations
for the Premiums Law, as well as numerous genera and specific notifications interpreting the Premiums
Law have been published. Japan contends that there is an ample public record, readily available to
governments and traders, from which one can discern how the Premiums Law will be applied. Japan
points out that the United States itself specifically identifies and refers to numerous JFTC notifications
which explain how the Premiums Law is applied. Moreover, Japan maintains, the JFTC has published
detailed notifications whenever it has announced significant restrictions or modifications in its
enforcement policy. For Japan, the relevant issue is not whether informal enforcement actions are taken
but whether any new policy is being applied without adequate disclosure. Japan considers as significant
that the United States does not make a single specific alegation of any JFTC enforcement action at odds
with already published policies.

10.392 Addressing this claim, we note that the primary difference between the parties is on whether or
not such enforcement actions -- i.e., unpublished enforcement actions that establish or modify criteria
applicable in future cases -- exist. Whereas Japan argues that it has consistently published dll
administrative rulings of genera application as well as humerous cease and desist orders, general and
specific notifications interpreting the Premiums Law, and outlines of major cases where warnings were
given, the United States argues that it is not credible that none of the unpublished enforcement actions --
more than 90 per cent of all enforcement actions, according to the United States -- involves the
establishment or modification of criteriathat may be applied in future cases.

10.393 We agree with the United States that the vast mgjority of individual enforcement actions are
unpublished. However, we note that there is a pronounced lack of evidence as to the nature of any
alleged unpublished enforcement actions effecting changes to JFTC enforcement criteria. We agree with
Japan that the record is devoid of any specific allegation by the United States as to any JFTC
enforcement action that is at odds with already published policies. We acknowledge that the nature of
the US claim makes it difficult to cite examples -- if a ruling is unpublished how can the United States
know that it effects such changes? The United States maintains it has made repeated requests for
information on enforcement activities from the Japanese Government, the respective enforcement
councils and relevant photographic trade associations, but that, almost without exception, these requests
have been denied. Nonetheless, it would seem that the United States should be able to cite examples of
changed policiesthat it believes were in fact implemented first in unpublished decisions. Otherwise, we
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have no basis for finding that there are such decisions. Even if the rate of published-to-unpublished
actions is low, we have nothing before us that suggests what it should be. We cannot find that Japan
should publish "more" decisionsin the absence of specific examples of the types of decisions that should
be published, i.e., administrative rulings establishing or modifying criteria applicable in future cases. In
these circumstances, we find that the United States has failed demonstrate the existence of any such
administrative rulings establishing or modifying criteria applicable in future cases, the non-publication of
which could be viewed as aviolation of Article X:1.

(b) Actionsunder " Fair Competition Codes'

10.394 The United States also argues that none of the four private sector enforcement bodies to which
the JFTC adlegedly delegates authority, i.e., (1) the Retailers Fair Trade Council ("RFTC"), (2) the
Promotion Council, (3) the Manufacturers Fair Trade Council, or (4) the Wholesalers Fair Trade
Council, publishes its enforcement actions so that traders and governments may become familiar with
them. The United States maintains that these "fair trade councils' and "fair competition codes' are
creations of Japanese law, in particular Section 10 of the Premiums Law, and they remain under the
supervision of the JFTC. As such, the United States urges that Japan should take responsibility for the
enforcement actions of these councils under the codes, including those unpublished enforcement actions
establishing or modifying criteria applicable in future cases.

10.395 Japan responds that no fair competition code covers photographic film or paper and that there
have been no actions under these codes even addressed to the film or paper industry. Japan also argues
that these private sector councils are engaged in industry sef-regulation and have no power as
enforcement bodies under the Premiums Law. Moreover, Japan states that although the fair competition
codes are published in the Official Gazette once approved by the JFTC, as industry self-regulation codes
they fall outside the scope of Article X:1. Finally, Japan argues that the United States has not even
alleged that any action taken by any of the councils is at odds with the basic principles set forth in the
codes.

10.396 We note that this US claim is not limited to film or paper. Assuming that the enforcement
actions of the various "fair trade councils' under the various "fair competition codes’ are to be
assimilated to "administrative rulings' of the Japanese Government'"** under Article X:1, we must still
determine whether any of these adminigtrative rulings are of the type requiring publication under
Article X:1. On this issue, we are again confronted with a lack of evidence as to the nature of any
alleged unpublished enforcement actions effecting changes to JFTC or code enforcement criteria. The
record is devoid of any specific alegation by the United States as to any action taken by any of the
councils that is at odds with the basic principles set forth in the codes. In these circumstances, we find
that the United States has failed demonstrate the existence of any such administrative rulings by any of
the councils, establishing or modifying criteria applicable in future cases, the non-publication of which
could be viewed as aviolation of Article X:1.

132\We recall in this connection our findings that certain actions of the Promotion Council and the Retailers Council may be
milated to governmental measures within the meaning of Article XXI11:1(b).
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3. "MEASURES' TAKEN IN THE CONTEXT OF THE LARGE STORES LAW

10.397 The United States claims that in the context of the Large Stores Law and relevant local
regulations, Japan's failure to publish guidance pursuant to which regiona MITI offices, prefectura
governmenta and local authorities make applicants for a new or expanded store under the Large Stores
Law coordinate their plans with local competitors before submitting a notification for government
review, and continue to impose a "prior explanation" requirement, is inconsistent with Article X:1.
Although MITI issued an administrative directive in January 1992 formally abolishing the "prior
explanation” regquirement under the Large Stores Law, the United States argues that MITI did so through
the circulation of a pamphlet which, in the US view, did not amount to a publication "in such a manner
as to enable governments and traders to become acquainted with [the directive]”, as required by
Article X:1. Moreover, the United States argues, MITI regional offices and prefectural and local
governments continue in many cases to give administrative guidance requiring or requesting large store
owners to undertake prior consultations and effectively to make adjustments with locd retailers and
small store competitors before submitting their forma notifications under Article 3 of the Large Stores
Law to the government. The United States maintains that in numerous cases, retailers proposing to open
or expand large stores continue to feel compelled to negotiate with small retailers because the law and
MITI guidance give the local retailers ample possibility to force severe adjustments on large retailers
who do nhot negotiate with them in advance.

10.398 Japan responds that in January 1992 MITI issued a directive to MITI branches and prefectura
governments, formally eliminating the "prior explanation" requirement under the Large Stores Law.
According to Japan, procedural requirements for notifications of new stores were published in, e.g., the
1992 and 1994 Public Briefing Circulars."™® Japan states that these describe in detail what is expected
of large store owners under the law and reflect the 1992 policy decision to abolish the previous "prior
explanation” procedures. Asaresult of the abolition of this provision, Japan contends, none of the MITI
branches, prefectural governments, or other local governments may either require or recommend that
large store owners provide prior explanation to, or undertake prior consultations with, loca retailers.
Japan emphasizes that it is prepared to take corrective action against any entity acting in violation of this
decision. In addition, Japan states that, based on its authority under Article 15(5) of the Large Stores
Law, it has explicitly prohibited all prefectural and local governments from requiring or recommending
prior explanation through additional local regulations based upon their regulatory authority delegated by
the Local Autonomy Law. In sum, Japan argues that (i) the United States has not pointed to any
administrative rulings of general application which have not been published, and (ii) because the central
government has either corrected or will correct any local policies that may deviate from published
policy, such local deviations do not congtitute genera rules "made effective’ by the government, as
required by Article X:1.

10.399 Considering the above, we note that we are faced with conflicting argument and evidence on
whether or not there is unpublished administrative guidance promoting continuation through informal
means of the formally abolished government policy requiring "prior explanation" by large stores.
However, the issue under Article X:1 is not whether or not unpublished administrative rulings are being
issued, but rather, whether or not such administrative rulings are rulings of "general application". Aswe
indicated in our analysis of the Article X:1 claims with respect to enforcement actions under the
Premiums Law, we consider that the concept of adminigtrative rulings of "general application” may in
principle encompass administrative rulings in individual cases which establish or modify criteria
applicable in future cases. The key issue here, therefore, in respect of alleged continuing unpublished
guidance under the Large Stores Law, is whether or not any such guidance, assuming its existence,
establishes or modifies criteria applicable in future cases, or is otherwise a ruling of "generd
application”.

13| ngtructing Parties Filing Notifications of New Type-| Large Scale Retail Stores to Hold Public Briefing, Sankyoku, Nos.
25 and 26, MITI, 29 January 1982, Japan Ex. C-17, Nos. 93 and 94, MITI, 1 April 1994, Japan Ex. C-18.
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10.400 On this more specific issue, the United States argues that according to a 1995 survey by Japan's
Management and Coordination Agency ("MCA"), severa MITI regiona offices and prefectura
governments continued to require or recommend such prior explanations as a matter of general
policy.”™ The MCA surveyed the prior consultation practices at six MITI regiona offices and six
prefectural or local governments. According to the United States, the report indicates that nine of the
twelve jurisdictions regularly required or urged large stores to undertake prior consultation and
adjustment. The United States identified seven specific instances in which the "prior explanation” policy
was imposed after it had purportedly been revoked. Japan responds that nothing in the MCA survey
suggests that any MITI branch or prefectura government suggests either prior explanation or prior
consultation as a general policy. Moreover, according to Japan, the MCA survey indicates that guidance
by MITI branches and local governments to provide "prior explanations' occurred only in exceptional
cases when the survey was conducted in 1995. Japan argues that it has recently taken corrective
measures against al inappropriate practices identified in the MCA report.

10.401 Onthe basis of our own appreciation of the evidence and arguments submitted by the parties, we
consider that (i) the Japanese Government a the national level has published a directive formaly
eliminating the "prior explanation” requirement under the Large Stores Law, but (ii) there is anecdotal
evidence of certain continued guidance at the sub-national leve in Japan urging large stores owners to
continue the practice of prior explanation and adjustment. However, we aso consider that the United
States has hot demonstrated that such guidance amounts to -- or should be assimilated to -- rulings
which establish or modify criteria applicable in future cases, or is otherwise in the nature of
administrative rulings of "general application". We therefore find that in relation to Japan's
administration of the Large Stores Law and relevant local regulations, the United States has not provided
sufficient evidence of aviolation of Article X:1.

H. CONCLUSIONS

10.402 In light of our findings in sections E.3, E.4, E.5 and E.6 above, we conclude that the United
States has not demonstrated that the Japanese "measures' cited by the United States individualy or
collectively nullify or impair benefits accruing to the United States within the meaning of GATT
Article XXI11:1(b).

10.403 In light of our findings in Section F above, we conclude that the United States has not
demongtrated that the Japanese distribution "measures’ cited by the United States accord less favourable
treatment to imported photographic film and paper within the meaning of GATT Articlelll:4.

10.404 In light of our findings in Section G above, we conclude that the United States has not
demonstrated that Japan failed to publish administrative rulings of genera application in violation of
GATT Article X:1.

13Results of the Survey Regarding the Liberalization of Regulations, MCA (1995), US Ex. 95-15, p. 15.





