Article 801:

Chapter Eight

Emergency Action

Bilateral Actions

1 Subject to paragraphs 2 through 4 and Annex 801.1, and during the trangtion period only, if
agood originating in the territory of a Party, as aresult of the reduction or imination of a duty
provided for in this Agreement, is being imported into the territory of another Party in such increased
quantities, in absolute terms, and under such conditions that the imports of the good from that Party
aone condtitute a substantia cause of serious injury, or threat thereof, to a domestic industry
producing alike or directly competitive good, the Party into whose territory the good is being
imported may, to the minimum extent necessary to remedy or prevent the injury:

@

(b)

(©

suspend the further reduction of any rate of duty provided for under this Agreement
on the good,;

increase the rate of duty on the good to alevel not to exceed the lesser of

() the mogt-favored-nation (MFN) applied rate of duty in effect at the time the
action istaken, and

(i) the MFN applied rate of duty in effect on the day immediately preceding the
date of entry into force of this Agreement; or

in the case of a duty applied to agood on a seasond basis, increase the rate of duty
to aleve not to exceed the MFN applied rate of duty that was in effect on the good
for the corresponding season immediately preceding the date of entry into force of
this Agreement.

2. The following conditions and limitations shall gpply to a proceeding that may result in

emergency action under paragraph 1
@ aParty shall, without delay, deliver to any Party that may be affected written notice
of, and arequest for consultations regarding, the ingtitution of a proceeding that
could result in emergency action againgt agood originating in the territory of a Party;
(b) any such action shall be initiated no later than one year after the date of indtitution of
the proceeding;
(© no action may be maintained

(0] for a period exceeding three years, except where the good againgt which the



action istaken is provided for in the items in Staging category C+ of the
Schedule to Annex 302.2 of the Party taking the action and that Party
determines that the affected industry has undertaken adjustment and requires
an extenson of the period of relief, in which case the period of reief may be
extended for one year provided that the duty gpplied during theinitid period
of relief is substantialy reduced a the beginning of the extenson period, or

(D) beyond the expiration of the trangition period, except with the consent of the
Party againgt whose good the action is taken;

(d) no action may be taken by a Party againgt any particular good originating in the
territory of another Party more than once during the trangition period; and

(e on the termination of the action, the rate of duty shal be the rate that, according to
the Party's Schedule to Annex 302.2 for the staged dlimination of the tariff, would
have been in effect one year after the initiation of the action, and beginning January 1
of the year following the termination of the action, at the option of the Party that has
taken the action

() the rate of duty shall conform to the gpplicable rate set out in its Schedule to
Annex 302.2, or

(i the tariff shal be diminated in equa annua stages ending on the date set out
in its Schedule to Annex 302.2 for the dimination of the tariff.

3. A Party may take a bilateral emergency action after the expiration of the trangtion period to
ded with cases of seriousinjury, or threst thereof, to a domestic industry arising from the operation
of this Agreement only with the consent of the Party against whose good the action would be taken.

4, The Party taking an action under this Article shdl provide to the Party against whose good
the action is taken mutually agreed trade liberdizing compensation in the form of concessons having
substantiadly equivaent trade effects or equivaent to the value of the additiona duties expected to
result from the action. If the Parties concerned are unable to agree on compensation, the Party
againg whose good the action is taken may take tariff action having trade effects substantidly
equivaent to the action taken under this Article. The Party taking the tariff action shall gpply the
action only for the minimum period necessary to achieve the substantidly equivaent effects.

5. This Article does not gpply to emergency actions respecting goods covered by Annex 300
B (Textile and Apparel Goods).



Article802: Global Actions

1 Each Party retainsits rights and obligations under Article X1X of the GATT or any safeguard
agreement pursuant thereto except those regarding compensation or retaiation and exclusion from an
action to the extent that such rights or obligations are inconsistent with this Article. Any Party taking
an emergency action under Article XIX or any such agreement shdl exclude imports of agood from
each other Party from the action unless:

@ imports from a Party, consdered individually, account for a substantial share of total
imports; and

(b) imports from a Party, consdered individudly, or in exceptiona circumstances
imports from Parties consdered collectively, contribute importantly to the serious
injury, or threat thereof, caused by imports.

2. In determining whether:

) imports from a Party, consdered individually, account for a substantial share of totdl
imports, those imports normally shall not be consdered to account for a substantia
share of totd importsif that Party is not among the top five suppliers of the good
subject to the proceeding, measured in terms of import share during the most recent
three-year period; and

(b) imports from a Party or Parties contribute importantly to the serious injury, or threat
thereof, the competent investigating authority shal consder such factors asthe
change in the import share of each Party, and the level and changein the leve of
imports of each Party. In thisregard, imports from a Party normally shdl not be
deemed to contribute importantly to serious injury, or the threat thereof, if the growth
rate of imports from a Party during the period in which the injurious surge in imports
occurred is appreciably lower than the growth rate of tota imports from al sources
over the same period.

3. A Party taking such action, from which a good from another Party or Partiesisinitidly
excluded pursuant to paragraph 1, shdl have the right subsequently to include that good from the
other Party or Parties in the action in the event that the competent investigating authority determines

that a surge in imports of such good from the other Party or Parties undermines the effectiveness of
the action.

4, A Party shdl, without delay, deliver written notice to the other Parties of the indtitution of a
proceeding that may result in emergency action under paragraph 1 or 3.

5. No Party may impose redtrictions on agood in an action under paragraph 1 or 3:

@ without delivery of prior written notice to the Commission, and without adequate
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opportunity for consultation with the Party or Parties against whose good the action
IS proposed to be taken, as far in advance of taking the action as practicable; and

(b) that would have the effect of reducing imports of such good from a Party below the
trend of imports of the good from that Party over a recent representative base period
with alowance for reasonable growth.

6. The Party taking an action pursuant to this Article shal provide to the Party or Parties againgt
whaose good the action is taken mutually agreed trade liberalizing compensation in the form of
concessions having substantialy equivadent trade effects or equivadent to the vaue of the additiona
duties expected to result from the action. If the Parties concerned are unable to agree on
compensation, the Party against whose good the action is taken may take action having trade effects
substantialy equivaent to the action taken under paragraph 1 or 3.

Article803: Adminigtration of Emergency Action Proceedings

1 Each Party shdl ensure the consistent, impartid and reasonable adminigration of its laws,
regulations, decisions and rulings governing al emergency action proceedings.

2. Each Party shdl entrust determinations of seriousinjury, or threat thereof, in emergency
action proceedings to a competent investigating authority, subject to review by judicid or
adminidrative tribunds, to the extent provided by domestic law. Negative injury determinations shall
not be subject to modification, except by such review. The competent investigating authority
empowered under domestic law to conduct such proceedings should be provided with the necessary
resources to enable it to fulfill its duties

3. Each Party shdl adopt or maintain equitable, timely, trangparent and effective procedures for
emergency action proceedings, in accordance with the requirements set out in Annex 803.3.

4. This Article does not apply to emergency actions taken under Annex 300-B (Textile and
Apparel Goods).
Article804: Dispute Settlement in Emergency Action Matters

No Party may request the establishment of an arbitra pandl under Article 2008 (Request for
an Arbitra Pandl) regarding any proposed emergency action.



Article805: Definitions
For purposes of this Chapter:

competent investigating author ity means the "competent investigating authority” of a Party as
defined in Annex 805;

contribute importantly means an important cause, but not necessarily the most important cause;

critical circumstances means circumstances where delay would cause damage that would be
difficult to repair;

domestic industry means the producers as awhole of the like or directly competitive good
operating in the territory of a Party;

emer gency action does not include any emergency action pursuant to a proceeding ingtituted prior
to January 1, 1994;

good originating in theterritory of a Party means an originating good, except that in determining
the Party in whose territory that good originates, the relevant rules of Annex 302.2 shdl apply;

seriousinjury meansasdggnificant overdl impairment of a domestic indudtry;
surge means a significant increase in imports over the trend for a recent representative base period;

threat of seriousinjury means seriousinjury that, on the basis of facts and not merely on dlegation,
conjecture or remote posshility, is clearly imminent; and

transition period means the 10-year period beginning on January 1, 1994, except where the good
againg which the action is taken is provided for in the items in staging category C+ of the Schedule
to Annex 302.2 of the Party taking the action, in which case the trangtion period shall be the period
of staged tariff dimination for that good.



Annex 801.1

Annex 801.1

Bilateral Actions

1 Notwithstanding Article 801, bilateral emergency actions between Canada and the United
States on goods originating in the territory of elther Party, other than goods covered by Annex 300-
B (Textile and Appardl Goods), shall be governed in accordance with the terms of Article 1101 of
the Canada - United States Free Trade Agreement, which is hereby incorporated into and made a
part of this Agreement for such purpose.

2. For such purposes, "good originating in the territory of one Party” means "good originating in
the territory of a Party” as defined in Article 805.



Annex 803.3

Annex 803.3

Administration of Emergency Action Proceedings

Institution of a Proceeding

1 An emergency action proceeding may be indtituted by a petition or complaint by entities
specified in domedtic law. The entity filing the petition or complaint shal demondrate thet it is
representative of the domestic industry producing agood like or directly competitive with the
imported good.

2. A Party may indtitute a proceeding on its own motion or request the competent investigating
authority to conduct a proceeding.

Contents of a Petition or Complaint

3. Where the bags for an investigetion is a petition or complaint filed by an entity representetive
of adomestic indudiry, the petitioning entity shdl, in its petition or complaint, provide the following
information to the extent that such information is publicly available from governmentd or other
sources, or best estimates and the basis therefor if such information is not available:

@ product description - the name and description of the imported good concerned, the
tariff subheading under which that good is classfied, its current tariff treetment and
the name and description of the like or directly competitive domestic good
concerned;

(b) representativeness -

() the names and addresses of the entities filing the petition or complaint, and
the locations of the establishments in which they produce the domestic good,

(D) the percentage of domestic production of the like or directly competitive
good that such entities account for and the basis for claiming that they are
representative of an industry, and

@)  thenamesand locations of dl other domegtic establishments in which the like
or directly competitive good is produced;

(© import data - import data for each of the five most recent full yearsthat form the

basis of the claim that the good concerned is being imported in increased quantities,
ether in absolute terms or relative to domestic production as appropriate;
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Annex 803.3

(d) domestic production data - data on total domestic production of the like or directly
competitive good for each of the five most recent full years,

(e data showing injury - quantitative and objective data indicating the nature and extent
of injury to the concerned industry, such as data showing changesin the leved of
saes, prices, production, productivity, capacity utilization, market share, profits and
losses, and employment;

® cause of injury - an enumeration and description of the dleged causes of the injury,
or threat thereof, and a summary of the basis for the assertion that increased imports,
ether actua or relative to domestic production, of the imported good are causing or
threatening to cause serious injury, supported by pertinent data; and

(9 criteriafor incluson - quantitative and objective data indicating the share of imports
accounted for by imports from the territory of each other Party and the petitioner's
views on the extent to which such imports are contributing importantly to the serious
injury, or threat thereof, caused by imports of that good.

4. Petitions or complaints, except to the extent that they contain confidential business
information, shal promptly be made available for public ingpection on being filed.

Notice Requirement

5. On indtituting an emergency action proceeding, the competent investigating authority shdl
publish notice of the ingtitution of the proceeding in the officia journd of the Party. The notice shal
identify the petitioner or other requester, the imported good that is the subject of the proceeding and
its tariff subheading, the nature and timing of the determination to be made, the time and place of the
public hearing, dates of deadlines for filing briefs, statements and other documents, the place at which
the petition and any other documents filed in the course of the proceeding may be inspected, and the
name, address and telephone number of the office to be contacted for more information.

6. With respect to an emergency action proceeding indtituted on the basis of a petition or
complaint filed by an entity asserting that it is representative of the domestic industry, the competent
investigating authority shal not publish the notice required by paragraph 5 without first assessing
carefully that the petition or complaint meets the requirements of paragraph 3, including
representativeness.

Public Hearing

7. In the course of each proceeding, the competent investigating authority shal:



Annex 803.3

@ hold a public hearing, after providing reasonable notice, to dlow al interested
parties, and any association whose purpose is to represent the interests of consumers
in the territory of the Party ingtituting the proceeding, to appear in person or by
counsd, to present evidence and to be heard on the questions of serious injury, or
threat thereof, and the appropriate remedy; and

(b) provide an opportunity to al interested parties and any such association gppearing at
the hearing to cross-question interested parties making presentations at that hearing.

Confidential Information

8. The competent investigating authority shal adopt or maintain procedures for the trestment of
confidentia information, protected under domestic law, thet is provided in the course of a
proceeding, including a requirement that interested parties and consumer associations providing such
information furnish non-confidentia written summaries thereof, or where they indicate that the
information cannot be summarized, the reasons why a summary cannot be provided.

Evidence of Injury and Causation

0. In conducting its proceeding the competent investigating authority shall gather, to the best of
its ability, dl relevant information appropriate to the determination it must make. 1t shdl evauate dl
relevant factors of an objective and quantifiable nature having a bearing on the stuation of that
industry, including the rate and amount of the increase in imports of the good concerned, in absolute
and relaive terms as appropriate, the share of the domestic market taken by increased imports, and
changesin the level of sdes, production, productivity, capacity utilization, profits and losses, and
employment. In making its determination, the competent investigeting authority may also consder
other economic factors, such as changesin prices and inventories, and the ability of firmsin the
industry to generate capita.

10.  Thecompetent investigating authority shall not make an affirmative injury determination
unlessitsinvestigation demonsgtrates, on the basis of objective evidence, the existence of aclear
causal link between increased imports of the good concerned and serious injury, or threst thereof.
Where factors other than increased imports are causing injury to the domestic industry at the same
time, such injury shal not be attributed to increased imports.

Deliberation and Report

11.  Exceptincritica circumstances and in globd actions involving perishable agricultura goods,
the competent investigating authority, before making an affirmative determination in an emergency
action proceeding, shall alow sufficient time to gather and consider the relevant information, hold a
public hearing and provide an opportunity for dl interested parties and consumer associations to
prepare and submit their views.



Annex 803.3

12.  The competent investigating authority shal publish promptly areport, including asummary
thereof in the officid journa of the Party, setting out its findings and reasoned conclusonson dl
pertinent issues of law and fact. The report shall describe the imported good and its tariff item
number, the standard applied and the finding made. The statement of reasons shal set out the basis
for the determination, including a description of:

@ the domestic industry serioudy injured or threatened with serious injury;

(b) information supporting a finding that imports are increasing, the domestic indudtry is
serioudy injured or threatened with serious injury, and increasing imports are causng
or threstening serious injury; and

(© if provided for by domegtic law, any finding or recommendation regarding the
appropriate remedy and the basis therefor.

13. Inits report, the competent investigating authority shal not disclose any confidentiad

information provided pursuant to any undertaking concerning confidentia information that may have
been made in the course of the proceedings.
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Annex 805

Annex 805

Country-Specific Definitions

For purposes of this Chapter:
competent investigating authority means.
@ in the case of Canada, the Canadian International Trade Tribund, or its successor;
(b) in the case of Mexico, the designated authority within the Minigtry of Trade and
Industrid Development (* Secretaria de Comercio y Fomento Indugtrid™), or its

successor; and

(© in the case of the United States, the U.S. Internationa Trade Commission, or its
SUCCESSOr .
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