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I. INTRODUCTION 

 
The interrelationship between trade policy and labor rights is among the most contentious 

issues that the world trading system faces today. Many critics of free trade have argued that it is 
unfair that producers in the developed industrial world should have to compete with imports 
from countries with very low wage rates and poor labor standards.   n1 Advocates of free trade, 
by contrast, often view differences in countries' labor standards as a legitimate source of 
comparative advantage or disadvantage. They argue that low-wage competition benefits workers 
in developing countries and is, in many instances, an important element in the economic growth 
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that is needed to improve living standards and, ultimately, distributive justice in those countries.   
n2 Concern about labor policies in other countries, particularly developing countries, also has 
been characterized as inappropriately paternalistic or culturally patronizing.   n3 

At the same time increasing international attention has focused on the challenge of obtaining 
compliance with certain minimum labor standards, so-called "core" or fundamental labor rights; 
these standards reflect widely accepted international human rights norms.   n4 In this respect a 
watershed was the adoption in June 1998 by the membership of the International Labour 
Organization (ILO) of the Declaration on Fundamental Principles and Rights at Work. The 
Declaration makes achievement of compliance with fundamental labor rights an obligation 
arising from the very status of membership in the ILO.   n5 When the issue is egregious 
violations of these rights - such as violent suppression of collective bargaining, gender 
discrimination, forced or slave labor, or exploitive child labor - trade measures are not 
necessarily a protectionist attempt to level the playing field. Instead they may resemble the kinds 
of sanctions against gross human rights violations that have been imposed by many members of 
the world community against South Africa under apartheid and, more recently, against Serbia. 
The Declaration on Fundamental Principles and Rights at Work (ILO Declaration) itself reflects 
this distinction.   n6 It provides that labor standards "should not be used for protectionist trade 
purposes, or to call into question a country's comparative advantage,"   n7 thus suggesting that 
trade measures as such are legitimate, except for those with "protectionist" purposes and 
particularly those directed to neutralizing comparative advantage (leveling the playing field, as it 
were).   n8 

Nevertheless, resistance within the World Trade Organization (WTO) to any formal linkage 
between trade and core international labor rights remains powerful, as is reflected in the 
declaration that emerged from the 1996 WTO Singapore Ministerial Conference, suggesting that 
this issue is a matter for the ILO. Yet, like the ILO Declaration, the Singapore Declaration itself 
does not condemn all labor-rights-related trade measures, but only those that are associated with 
"protectionist purposes" or that put into question the comparative advantage of, in particular, 
low- wage, developing countries.   n9 

The WTO's apparent rejection of a proactive role in disciplining or sanctioning violations of 
core labor rights by its members does not, how ever, close the issue of how the WTO ought to 
respond to attempts by members themselves - either individually or collectively - to impose trade 
sanctions on other members who are in violation of core labor rights or fail to enforce those 
rights within their domestic jurisdictions. The ILO, which concerns itself with international labor 
rights, does not possess the jurisdiction to determine whether trade sanctions undertaken by its 
members for labor rights reasons are consistent with trade rules under the General Agreement on 
Tariffs and Trade (GATT) or other WTO treaties, much less to waive or override such rules in 
the event of inconsistency. Indeed, according to the WTO Dispute Settlement Understanding, 
any determination concerning the violation of a WTO agreement must be taken within the ambit 
of the WTO's own institutional framework for settling disputes.   n10 

The idea that labor rights issues are simply a matter for the ILO, therefore, ignores the 
existing and continuing role the WTO has been playing in constraining one important instrument 
available to improve compliance with core labor rights: trade measures aimed at punishing 
noncompliance with core labor rights. At least until very recently GATT/WTO jurisprudence 
(albeit developed in other contexts, such as trade and environment) evoked constraints that may 
go far beyond what is needed to prevent abuse of labor rights for "protectionist purposes." 
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The International Court of Justice has ruled that absent commitments in treaties such as 
GATT, economic sanctions are not per se contrary to international law.   n11 According to the 
WTO, many trade restrictions on goods that exceed "bound" or permitted levels of tariffs are 
likely to violate GATT, unless they fall within the ambit of some specific exception or "saving 
clause."   n12 In a recent case concerning trade sanctions for environmental purposes, the 
Appellate Body of the WTO (AB) held that nothing in the basic structure of GATT would 
prevent the imposition of otherwise GATT-inconsistent trade measures directed at other 
countries' policies, provided that such measures could be justified under the one of the 
exceptions in GATT Article XX.   n13 The exceptions include, inter alia, the broad rubric of 
"public morals." This has the effect of putting the ball squarely in the WTO's "court" with respect 
to the legal treatment of trade sanctions for labor rights purposes. 

This Article examines the effect on labor rights of the WTO and the ILO. Part II provides an 
explicit treatment of the WTO's current role with respect to labor rights - for example, the 
manner in which trade sanctions for labor rights purposes are affected by the existing law and 
legal interpretation of the WTO. Part III considers the rationales for the use of trade sanctions as 
a means to force labor rights compliance, distinguishes between fair trade and human rights 
arguments for such measures, and responds to common criticisms of labor-rights-based trade 
measures. Part IV argues that the WTO's role in disciplining labor-rights- based trade sanctions 
should be limited to the identification and prohibition of sanctions that are forms of disguised 
protectionism or are unnecessary to enhance compliance with fundamental labor rights. Here I 
shall consider the relationship between this WTO role and the emerging place of the ILO in 
securing fundamental labor rights. 

 
II. THE CURRENT ROLE OF THE WORLD TRADE ORGANIZATION 

 
The Havana Charter, which was to be the blueprint for the failed International Trade 

Organization (ITO), contained a stipulation that members were to take measures against "unfair 
labor conditions."   n14 GATT itself contains no explicit provision permitting or requiring trade 
action against labor rights violations. Article XX(e), however, permits otherwise GATT-
inconsistent measures "relating to the products of prison labor."   n15 The WTO, which came 
into being in 1995, serves as the institutional framework for GATT and a range of other 
agreements, including the Agreements on Technical Barriers to Trade, Trade in Services, Trade 
and Intellectual Property Rights, and Government Procurement. GATT permits members to 
impose compensatory duties, under certain circum stances, against imports associated with two 
kinds of "unfair" trade practices: dumping and subsidization by the exporting country. As 
defined in GATT Article VI, dumping is the export of a product for a price lower than that for 
which it is sold in the market of the country of origin or, alternately, sale below the cost of 
production.   n16 Unfair subsidization is defined in a complex manner in the WTO Code on 
Subsidies and Countervailing Duties.   n17 Although the export of products manufactured with 
"unfair" labor practices is sometimes described rhetorically as "social dumping" or a "negative" 
subsidy, there is little question that the existing law on dumping and subsidization fails to 
provide legal justification for imposition of duties against products from countries with low labor 
standards on the basis of commercial unfairness. No country has, to my knowledge, ever 
attempted to implement such an interpretation of antidumping or countervailing duty law. 
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A much more complex issue, however, is raised by sanctions aimed not at the achievement of 
a "level playing field" or "commercial fairness," but at compliance with fundamental labor rights 
as an autonomous policy goal. To the extent that trade sanctions, particularly import restrictions, 
are imposed on WTO members whose labor rights policies are of concern, these sanctions may 
or may not be violations of one or more provisions of GATT, which regulates trade in goods. 
There also may come into play other WTO agreements, such as the Government Procurement 
Agreement, which makes adherence to certain labor rights or labor policies a condition for 
government contracting.   n18 Although no case of this nature has been litigated in the WTO 
dispute settlement process, several cases concerning environmentally based trade sanctions have 
been decided by dispute settlement panels, and these cases raise parallel jurisprudential issues.   
n19 

 
A. GATT Article I: Most Favored Nation Treatment 

 
GATT Article I provides for what is known in trade law as unconditional Most Favored 

Nation (MFN) treatment. Thus, with respect to tariffs, charges, and other measures, a member 
cannot provide more favorable treatment to some WTO members than to others with respect to 
"like products." This provision would seem to exclude from the outset one particular type of 
trade sanction - a sanction targeted at a particular country or countries by name. The more 
difficult question is posed by a measure that does not discriminate against a particular country, 
but still treats some subset of countries differently from others on the basis of whether they have 
adopted or are enforcing a particular set of policies. 

In Belgian Family Allowances (Allocations Familiales),   n20 one of the first cases ever 
decided in GATT dispute settlement, a panel considered a Belgian measure that provided for an 
additional tax on products originating in countries without a system of family allowances if those 
products were procured by public bodies.   n21 The panel found that the measure was a denial of 
MFN treatment to "like products" from Norway and Denmark, which did not have the required 
system of family allowances. The panel went even further and stated that the Belgian measures 
not only violated Article I (and perhaps Article III, as discussed below), but also were "based on 
a concept which was difficult to reconcile with the spirit of the General Agreement ...."   n22 
Typical of this early era of dispute settlement, the findings of the panel were stated as 
conclusions, with no accompanying legal reasoning. This absence of legal reasoning, however, 
has not prevented its citation as a kind of precedent or authority even as recently as last year by a 
WTO panel dealing with environmental trade sanctions.   n23 

While the purposes of Article I are not uncontroversial in the literature, they surely have 
much to do with the advantages of diffuse, over- specific reciprocity in the negotiation of tariff 
cuts. If a member could discriminate among members with respect to other measures, that 
discrimination could undermine the diffuse reciprocity provided through unconditional MFN in 
tariff negotiations. Thus, Article I not only applies to tariffs, but also prohibits discrimination 
among members with respect to other benefits as well. The language in Article I that all benefits, 
including advantage, favors, privileges, or immunities, are to be conferred "unconditionally" 
really means that they must be accorded "non-reciprocally." In the context of GATT, conditional 
MFN has meant that only members who themselves provide MFN treatment can benefit from it. 
Thus, it was often said that certain GATT Codes in the Tokyo Round were negotiated on a 
conditional MFN basis, in that not all members (at the time known as Contracting Parties) were 
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signatories to the codes and non-signatories could not take the benefit of them, even though 
among signatories MFN treatment applied. Certainly, the language "unconditionally" in Article I 
means that a denial of benefits contrary to Article I by one member to another does not authorize 
that other member to itself withhold MFN treatment in retaliation: The appropriate recourse is a 
dispute settlement complaint. What Article I is really about is circumscribing discrimination 
between countries; absent evidence of manipulation of the "like product" distinction to attain 
discriminatory effects, there should be some room to maneuver in making regulatory distinctions 
not based on the physical characteristics of products.   n24 

 
B. Article III, Section 4 National Treatment and Article XI Non-Tariff Border Restrictions 

 
Generally speaking, GATT allows the government of the importing country to impose its 

regulatory requirements on imported products, provided that these are treated no less favorably 
than similar domestic products.   n25 This is known as the National Treatment standard. At first 
glance this would seem to permit a wide range of labor-rights-related measures, namely any 
measure that conditioned sale of a product, whether domestic or imported, on the product being 
produced in a manner consistent with the respect for labor rights. However, two unadopted 
GATT panels   n26 introduced a distinction between regulatory measures on products and 
measures related to the manner in which the products are produced - for example, Process 
Production Methods (PPMs).   n27 The panels reasoned that Article III dealt only with measures 
on products;  thus, a United States ban on tuna produced in a manner resulting in high rates of 
dolphin mortality, even when connected to a scheme that pre vented sale of U.S. tuna produced 
in a like manner, could not be considered a domestic regulation or requirement under Article III, 
but rather would be a border prohibition, illegal under GATT Article XI.   n28 Had Article III 
applied, then the only issue would have been whether imported tuna produced in a dolphin-
unfriendly manner was given a worse treatment than domestically produced dolphin-unfriendly 
tuna. 

Related to this notion is the idea that within the meaning of Article III, "like" products 
applies to physical characteristics of products. Thus, even assuming that one neither considered 
Article XI nor treated domes tic and foreign dolphin-unfriendly tuna equally, measures such as 
the tuna ban might still be violations of Article III because from the point of view of physical 
characteristics, imported dolphin-unfriendly tuna is identical to domestically produced dolphin-
friendly tuna (an implication of the approach of the Tuna/Dolphin II panel to the PPMs issue). 
As Michael Trebilcock and I have argued elsewhere,   n29 the distinction between prod ucts and 
PPMs has no basis in the text or the travaux (documented negotiating history) of GATT. 
Furthermore, an earlier adopted panel decision had applied the National Treatment standard 
when the measures in question related to the possible occurrence of intellectual property 
violations in the production of a product; clearly, these measures were based not on any physical 
characteristic of the products in question, but rather on the juridical characteristics of the 
production process.   n30 

While the PPM/products distinction is not based on economic theory,   n31 an Organization 
for Economic Cooperation and Development (OECD) publication on PPMs nevertheless argued 
that such measures pose distinctive problems for international trade because unlike cases 
involving physical characteristics, border inspection will not be available as a means to 
determine compliance, and different countries possibly may impose different PPM requirements, 
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therefore requiring products to be adapted to different markets.   n32 With respect to the trade 
impact of conformity assessment procedures, just the opposite may be the case: Physical 
inspection at the border has the potential to create very substantial administrative and customs 
costs for importers, and in some instances it may cause delay and risk to the goods themselves. 
By contrast, certification of compliance with the required PPMs may impose lower costs on 
exporters, apart from those associated with periodic monitoring and verification to ensure the 
bona fides of the certificate. In fact, for these very reasons, provisions on technical barriers to 
trade often encourage recognition of the country of origin's conformity assessment procedures, 
when these are equivalent. In the case of labor-rights-based PPM requirements, the conformity 
assessment costs both to producers and to the importing country might well be reduced 
considerably through reliance on the reporting and monitoring activities under the auspices of the 
ILO, a point to be elaborated in Part IV of this Article. 

The second concern, related to the possible proliferation of conflicting requirements, seems 
just as apposite to measures based on the characteristics of products as to PPM-based measures. 
Adaptation of the means of production to the regulatory requirements of different markets is not 
intrinsically more complicated or costly than adaptation of a product itself. Obviously, much will 
depend on the product and the kind of adaptation required to satisfy demands of different 
markets. It must also be emphasized that in the case of labor rights PPMs, this concern is not 
really serious; by producing a product in accordance with core labor rights, a producer would 
hardly run the risk that another country would exclude the product. It is hard to imagine that any 
country would make it a requirement that imports be produced in a manner that violated core 
labor rights. Even if different countries had different thresholds for what constitutes core labor 
rights, a producer could satisfy the demands of all markets by making the product in a manner 
that conforms to the highest threshold. This contrasts, for instance, with a situation in which a 
manufacturer must make cars to be driven on the left side of the road in one country and the right 
in others or cars to comply with the requirement of one particular emissions control technology 
for the United States and with quite a different technical specification for Europe and Japan. As 
the examples suggest, the market segmentation issue raised in the OECD PPMs report may well 
often be more, not less, serious in the case of requirements that relate to the physical 
characteristics of products than the case with PPMs. 

Significantly, outside the context of PPMs, the general jurisprudence of GATT with respect 
to the meaning of "like product" rejects the notion that only physical characteristics determine 
the likeness or unlikeness of products for purposes of Article III. In two important cases 
concerning Article III, section 2, as applied to internal taxes rather than regulations, it was 
suggested that whether like products were treated alike would depend on the regulatory purpose.   
n33 Thus, if the regulatory purpose was  protection of labor rights, arguably if a measure treated 
products produced in a manner that respects such rights better than those that did not, the 
measure would be consistent with the Article III, section 4 obligation to treat "like" products 
equally favorably, because from the perspective of the regulatory distinction, the products are not 
"like." It has been suggested, however, that in the recent Japanese Alcohol case, the AB 
decisively rejected this purposive approach to the meaning of "like products."   n34 What the AB 
rejected, however, was regulatory aims and effects as an overarching or exclusive approach to 
the meaning of "like products." The AB instead suggested: 
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 No one approach to exercising judgement will be appropriate for 
all cases.... The concept of "likeness" is a relative one that evokes 
the image of an accordion. The accordion of "likeness" stretches 
and squeezes in different places as different provisions of the WTO 
Agreement are applied. The width of the accordion in any one of 
those places must be determined by the particular provision in 
which the term "like" is encountered as well as by the context and 
the circumstances that prevail in any given case to which that 
provision may apply.   n35 

 
This allows, in the appropriate circumstances, the regulatory purpose of the measures to be taken 
into account; it also suggests that the approach to the meaning of "like product" in Article III, 
section 4, which deals with regulations, may well be different from the approach in Article III, 
section 2, which addresses internal taxes. 

Moreover, the AB noted that Article III's "broad purpose" of "avoiding protectionism" must 
be borne in mind.   n36 In many taxation contexts, when one is dealing with general fiscal 
measures, such as revenue-raising measures, the avoidance of protectionism may argue for an 
emphasis on objective criteria, such as substitutability given consumer preferences, in order to 
avoid manipulation of classifications simply to disadvantage imports. In other areas, when the 
measures are clearly aimed at regulating or influencing behavior for legitimate, noncommercial 
policy purposes, regulatory purpose may well play a much larger role; this might include not 
only "regulations" in the classic "command and control" sense, but also regulatory taxes - as was 
arguably the case with the U.S. environmental taxes at issue in the Taxes on Automobiles case.   
n37 

 
C. Article XX(a) Public Morals and Article XX(b) Human Life and Health 

 
Even if the trade sanctions violated Article XI, possibly Article XX(a), which permits 

otherwise GATT-inconsistent measures "necessary to protect public morals," might be invoked 
to justify trade sanctions against products that involve the use of child labor or the denial of 
workers' basic rights.   n38 There is no GATT or WTO jurisprudence on the interpretation of 
Article XX(a). Moreover, the reference to prison labor in Article XX(e), as well as the fact that 
explicit language on labor rights was in the failed Havana Charter,   n39 suggests that if GATT 
Article XX had been designed to encompass sanctions with respect to labor rights, explicit 
language would have been used to articulate such an exception. This being said, there is an 
argument that the interpretation of public morals should not be frozen in time and that with the 
evolution of human rights as a core element in public morality in many post-war societies, the 
content of public morals extends to include disapprobation of labor practices that violate 
universal human rights. This argument now has much added strength after the approval of the 
ILO Declaration by the vast majority of the ILO membership, with only about twenty-five of 
approximately 175 members abstaining and the others voting for adoption.   n40 

The notion of treaty interpretation that takes account of international law as an evolving 
system is, in fact, already present in some of the canons of treaty interpretation in Article 31 of 
the Vienna Convention, which refers to subsequent practice and subsequent relevant agreements 
between the parties, as well as "any" relevant rules of international law, as sources of treaty 
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interpretation.   n41 In Turtles the AB held that the meaning of one of the other exceptions under 
GATT Article XX ("conservation of exhaustible natural resources") had evolved in light of 
developments in international law and policy; even if it did not encompass living species at the 
time of drafting, it should be interpreted as so doing today.   n42 The AB observed: "The words 
of Article XX(g), 'exhaustible natural resources,' were actually crafted more than 50 years ago. 
They must be read by a treaty interpreter in the light of contemporary concerns of the community 
of nations about the protection and conservation of the environment."   n43 The AB then went on 
to interpret XX(g) in light of the preamble to the WTO Agreement, which refers to the objective 
of "sustainable development."   n44 This same preamble also entails the recognition that 
"relations in the field of trade and economic endeavour should be conducted with a view to 
raising standards of living, ensuring full employment and a large and steadily growing volume of 
real income and effective demand...."   n45 Thus, a parallel dynamic interpretation of Article 
XX(a) as including labor rights might be based on similar textual evidence of international law's 
evolving concern with the social dimensions of trade. 

Writing before the Turtles appeal was decided, Feddersen suggested that other than Article 
XX(e), the provisions of Article XX encompass measures not with respect to PPMs, but only the 
physical characteristics of products: "The fact that Article XX(e) is the only provision explicitly 
addressing production methods strongly indicates that the other Article XX sections were not 
intended to include measures based on production methods."   n46 This reasoning is very hard to 
follow. The fact that Article XX(e) was included leads to just the opposite inference: that nothing 
about the basic purpose or structure of Article XX renders it inapplicable to PPMs, provided the 
PPMs in question fall under one of the heads, such as "public morals." Indeed, Feddersen 
presumes that the PPMs/products distinction was present in minds of the drafters of GATT, a 
presumption for which there is no evidence whatsoever.   n47 

Even if one thinks that Article XX(a) is somehow limited to matters such as the regulation of 
pornography, imposing a limitation on its scope to measures on "products" would prevent a 
country from banning imports of pornographic films made with children or involving (but not 
necessarily depicting) involuntary acts of sex and other illegal violence. One has only to think of 
this example to see how unduly and irrationally restrictive of the ability of members to protect 
public morals Article XX(a) would be if it excluded PPM-based measures. Indeed, unless 
independently harmful, any product manufactured in the context of racketeering or organized 
crime would have to be given the full protection of GATT! Such considerations may explain the 
AB's strong language in Turtles rejecting the suggestion of the panel below that Article XX 
might be per se un-amenable to the justification of measures aimed at other countries' policies 
related to the manner of production of goods: 

 
It is not necessary to assume that requiring from exporting countries compliance 
with, or adoption of, certain policies (although covered in principle by one or 
another of the exceptions) pre scribed by the importing country, renders a 
measure a priori incapable of justification under Article XX. Such an 
interpretation renders most, if not all, of the specific exceptions of Article XX 
inutile, a result abhorrent to the principles of interpretation we are bound to apply.   
n48 
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In addition to being justified under a dynamic interpretation of "public morals" in Article 
XX(a), some labor-rights-related measures might also be justified under Article XX(b), which 
refers to measures "necessary" to protect human life and health.   n49 If one considers certain 
rights referred to in the ILO Declaration, such as elimination of forced or compulsory labor or 
the abolition of child labor, practices violating these rights could conceivably involve threats to 
the life or health of the workers in question. Here, one would have to consider, using a dynamic 
approach, the evolving meaning of "health" in international law and policy.   n50 

To be justified under Article XX(a) or (b), measures must be shown to be "necessary" for the 
purposes in question. In the context of Article XX, the word "necessary" has been understood to 
imply a strict justification of the measures undertaken as the least trade-restrictive measure 
available to achieve the policy goal. In the Thai Cigarette case a panel interpreted this to mean 
that the mere existence of less trade-restrictive alternatives precluded justification of trade 
measures as "necessary," with out an inquiry into the real world effectiveness or feasibility of 
such measures in the particular context at issue.   n51 As will be discussed in Part III of this 
Article, it is possible in the labor rights context to imagine that, in principle, less trade-restrictive 
alternatives to sanctions will be available. For example, the ILO could take direct action, or a 
process of social labeling could provide viable alternatives to sanctions. The real issue should be 
the relative effectiveness and feasibility of these alternatives. Such an analysis would, however, 
often be complex and delicate: how far must a member go, for instance, to exhaust avenues such 
as negotiation and representations at the ILO before it can show that sanctions have now become 
the least-restrictive alternative? 

The "chapeau" (preamble) of Article XX states that the application of any measures to be 
justified under any paragraph of this Article must not constitute "a means of arbitrary or 
unjustifiable discrimination between countries where the same conditions prevail, or a disguised 
restriction on international trade."   n52 In Turtles the AB understood the first of these criteria as 
related to the even-handedness with which the measures are applied, taking into account different 
conditions that may exist in different countries.   n53 In the labor rights context, if a sanctions 
scheme was not applied equally to all countries with similar labor rights compliance problems 
(for example, for reasons of commercial or political diplomacy), the sanctions might well be 
considered "unjustified discrimination" within the meaning of the chapeau. "Unjustified 
discrimination" may also constitute a failure to adapt the application of measures to relevant 
special circumstances in particular countries. For example, in the case of child labor, this might 
apply to make the application of sanctions "unjustified discrimination" if they were used in 
response to the traditional, nonexploitive use of under-age workers in small, family-based 
agriculture. "Arbitrary discrimination," again as understood in Turtles, will occur when the 
sanctions are applied in a manner that does not respect due process and transparency 
requirements - for instance, through unexplained, off-the-cuff decisions of customs officials, 
with no rights of appeal. The meaning of "disguised restriction on international trade" is as yet 
unclear from the jurisprudence. It is arguably an amplification of some dimensions of the 
prohibition of "arbitrary discrimination," particularly the concern for transparent and rules-based 
application of measures. 
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D. Preferences for Developing Countries 
 
Through GATT waivers with respect to MFN treatment, developed countries have been able 

to afford preferential tariff treatment (for example, lower tariffs on some products than MFN 
bound rates) to developing countries. Because these are voluntarily conferred privileges, their 
withdrawal for labor-rights purposes normally would not pose any legal issue under GATT. 
Thus, it is hardly surprising that labor-rights-based trade sanctions to date have been largely 
based on the (legal) ability to with draw preferences or on the threat to do so.   n54 

U.S. trade law provides for withdrawal of trade concessions with respect to countries that fail 
to respect international workers' rights. For example, section 301 of the U.S. Trade Act   n55 
provides the United States Trade Representative (USTR) with discretionary authority to 
recommend a wide variety of trade sanctions against countries that engage in acts, policies, and 
practices that "constitute a persistent pattern of conduct denying internationally recognized 
worker rights ...."   n56 In addition, with respect to developing countries in particular, trade 
preferences granted under the General System of Preferences (GSP) are denied to a country that 
is determined not to be "taking steps" to implement internationally recognized workers' rights.   
n57 Although application of trade sanctions against unfair labor practices involves a unilateral 
judgment by U.S. authorities about the domestic policies of other countries, the language of the 
U.S. statute does suggest as a reference point certain widely accepted international norms, as 
reflected in the ILO conventions.   n58 In other words, although the process is unilateral, it refers 
to rights recognized in international instruments. The GSP allows interested parties to bring a 
petition before the GSP Subcommittee, an interagency group of U.S. trade officials, requesting 
review of the labor rights performance of a country possessing or seeking GSP status. The 
review may result in a recommendation to the President that a country's GSP status be 
withdrawn. The OECD notes: 

 
In reviewing workers' rights petitions, the GSP Subcommittee 
undertakes a thorough investigation in order to obtain a balanced 
view using information from a variety of sources. The 
Subcommittee looks in particular for evidence of progress in the 
country's  legislation and in its practices, and relies on ILO 
Conventions and Recommendations as benchmarks for interpreting 
progress.   n59 

 
The OECD further notes that the pressure created by public expo sure and scrutiny of labor 

practices in such reviews may have an impact on performance, even apart from the threat of 
actual sanctions through GSP withdrawal. According to the OECD as well, "[from] 1984 through 
1995, 40 countries have been named in petitions citing labor rights abuses according to GSP 
law," with fewer than half these cases being pursued to by the Subcommittee to the stage of a 
formal review.   n60 According to Dufour, among the countries that have had their GSP status 
withdrawn by virtue of a recommendation of the Subcommittee are the Central African Republic, 
Chile, Liberia, Myanmar, Nicaragua, Paraguay, Romania, and the Sudan.   n61 

In 1995 the European Union (EU) amended its own system of preferences (based on the 
Lome Agreements) so as to condition the grant of a margin of preferentiality in excess of a base 
rate upon, inter alia, respect for certain core labor rights.   n62 The relevant EU regulations refer 
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explicitly to the ILO conventions concerning freedom of association and collective bargaining, 
as well as child labor.   n63 This provision came into force in 1998. In addition, preferences may 
be withdrawn altogether if a country permits any form of slavery or the exportation of products 
made with prison labor.   n64 

 
E. Summary 

 
Currently, the WTO's main role with respect to labor standards is, through interpretations of 

legal provisions, to constrain the use of trade measures as a means of putting economic pressure 
on countries or firms to comply with such standards. In some existing interpretations of a number 
of GATT provisions, the kind of obstacles to such measures appears to far exceed what is 
required to exclude purely protectionist or arbitrarily discriminatory measures. At the same time 
GATT itself and the emerging AB jurisprudence (particularly the Turtles case) provide greater 
interpretive room for the WTO system to deal with the issue in a principled fashion - excluding 
protectionist or arbitrarily discriminatory measures, while permitting justified human-rights-
based sanctions. Finally, the WTO system has not operated to discipline withdrawal of voluntary 
tariff preferences accorded to developing countries on labor rights grounds. In this respect and 
obviously because of the voluntary nature of the preferences being withdrawn, the system has 
afforded room for at least one kind of trade sanction for labor rights purposes. 

 
III. A CONCEPTUAL FRAMEWORK FOR UNDERSTANDING THE TRADE AND 
LABOR RIGHTS DEBATE   N65 
 
 To what extent the WTO's existing role is justified and to what extent it should be altered in the 
future depend upon an understanding of the implications of labor-rights-based trade measures for 
the fundamental interests and structure of the trading system. The system is based, first, on the 
notion that both domestic and global welfare normally are enhanced by the removal of trade 
protection and, second, on the fundamental necessity of being able to distinguish protectionist 
cheating on trade rules from various trade-impacting policies purported to have aims unrelated to 
commercial interests themselves, whether environment, human rights, or health and safety. 

As already noted, neither the ILO Declaration nor the WTO Singapore Declaration rejects 
labor-related trade measures as such. Instead, both instruments reject those measures aimed at 
neutralizing the comparative advantage of low-wage countries - that is, "level playing field" 
measures that are intrinsically protectionist of domestic interests.   n66 In fact, they respectively 
affirm the support of members of each organization for fundamental labor rights. Sanctions have 
purposes (changing behavior in the exporting country) very different from countermeasures for 
commercial fairness reasons. Therefore, even if some of the effects are different, a separate 
welfare analysis is necessary for sanctions as opposed to countermeasures based upon 
commercial fairness or "level playing field" concerns. This Article will deal first with sanctions, 
then proceed to discuss countermeasures based on commercial fairness arguments. 
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A. Sanctions as a Means of Inducing Other States to Alter Their Labor Practices 

 
Trade sanctions may be advocated as a means of inducing recalcitrant governments or firms 

to meet a given set of labor standards.   n67 This may involve trade restrictions being imposed on 
a country violating labor agreements that it has already signed (such as ILO conventions). 
Sanctions also may be imposed to induce a country to adopt a standard or norm that it has not yet 
accepted as binding, even in principle. In this sense the trade measures at issue are little different 
from some states' responses to practices such as apartheid in South Africa and genocide in the 
former Yugoslavia. The embargo of Iraq is a further recent example of the use of economic 
sanctions in support of non-trade policy goals. 

 
1. The Noncommercial Fairness Rationales for Labor Sanctions 

 
An initial issue is whether the ultimate goals of such sanctions can be justified. Here it is 

useful to identify the main reasons that concerns about labor laws and practices may legitimately 
extend beyond national borders. 
 
a. Human Rights 

 
Human rights are frequently and increasingly regarded as inalienable rights that, regardless 

of national affiliation, belong to individuals simply by virtue of being human. Such an 
understanding of rights is implicit in the Kantian understanding of human autonomy that has 
profoundly influenced contemporary liberal theory. Certain labor rights or standards have come 
to be widely regarded as basic human rights with a universal character. These include the right to 
collective bargaining and freedom of association, the right not to be enslaved, the abolition of 
child labor, and equality of opportunity in employment for men and women.   n68 These rights 
are reflected in ILO conventions.   n69 Some of the conventions have been ratified by a large 
number of countries; others by far fewer countries.   n70 However, as noted above, through the 
ILO Declaration these core rights have now been recognized as placing obligations on all ILO 
members. 

While labor rights are conceived of as universal in the ILO conventions themselves, they are 
not viewed as absolute. Thus, for example, in the case of the prohibition on child labor, the 
minimum age of fifteen years applies in most circumstances, but in many developing countries 
the applicable age may be twelve years; as well, child labor in agricultural contexts is generally 
permitted.   n71 Respect for the universal normative content of international labor rights does not 
usually entail identical labor policies or standards. Precisely because universal human rights have 
important contextual dimensions, even these labor rights elicit quite different views as to their 
exact scope and meaning. For example, the extent to which collective bargaining and freedom of 
association rights should entail a right to strike, and in what circumstances, may be a matter of 
considerable controversy even among individuals who have a strong commitment to the idea of 
rights. 

Whatever the balance between negative and positive liberty one sub scribes to, there are 
certain practices that would be unacceptable on any reasonable interpretation of such rights, 
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whatever the balance between negative and positive liberty one happens to subscribe to - for 
instance, the use of violence and intimidation to prevent workers from organizing into an 
independent trade union. The fact that existing international labor law has been drafted such that 
these practices are not singled out and proscribed as "obvious" violations of rights may be a 
reason that some of the ILO labor conventions have not been ratified by a much larger group of 
countries; in other words, this uneven ratification record may understate the degree of existing or 
emerging normative consensus in the international community concerning a core minimum 
content or scope to core labor rights.   n72 This emerging consensus in principle is reflected in 
the adoption of the ILO Declaration on Fundamental Labor Rights.   n73 

 
b. International Political and Economic Spillovers 

 
Some human rights abuses and some labor practices, particularly violent suppression of 

workers' rights to organize or associate, may lead to the kind of acute social conflict that gives 
rise to general political and economic instability. As was recently noted in the Economist 
magazine, "There is growing recognition that a government's mistreatment of its own people 
may eventually make it unreliable or dangerous to other countries."   n74 Increasingly (as the 
cases of Rwanda, the former Yugoslavia, and Somalia illustrate), "internal" conflicts are capable 
of raising regional or global security, economic, or social (e.g., immigration and refugee) issues. 

 
c. Altruistic or Paternalistic Concerns 

 
Even if they are not directly affected in any of the ways described above, citizens of one 

country may find the purely domestic labor practices or policies of another country to be 
misguided or morally wrong. Similarly, citizens of one country may believe that workers in 
another country would be better off if protected by higher labor standards. Such a belief may or 
may not be warranted. However, the provision of foreign aid, often with major conditions 
attached as to the recipients' domestic policies, by international agencies such as the World Bank 
and the Inter national Monetary Fund, suggests that a welfare presumption against paternalism is 
hardly the prevailing norm in international economic relations. One version of the anti-
paternalism argument draws on the notions of cultural relativism or cultural autonomy.   n75 
Thus, for instance, Bhagwati suggests that the "equation between culture-specific labor standards 
and universal human rights cannot survive deeper scrutiny."   n76 This, on its own terms, 
however, is a very selective kind of argument for cultural autonomy because it entails an 
admission that some rights are genuinely universal, just not labor rights. Yet Bhagwati gives no 
rigorous explanation of the reason labor rights in particular lie on one side of the line between 
the universal and the culturally specific. For instance, the idea that minimum wages are 
appropriately set relative to a country's level of wealth and economic development has nothing to 
do with cultural specificity; it emanates from a perspective on economic regulation that is 
purportedly universal. Nussbaum has criticized the simplistic and opportunistic manner in which 
the idea of cultural determinism or autonomy has been invoked to force closure on trans-cultural 
dialogue about the relationship between the universal and contextual dimensions of rights.   n77 

Another fallacious but frequently heard notion is that rights are a luxury good, in which poor 
people in developing countries themselves have little interest. However, examining human rights 
struggles in a number of poor Asian nations, Sen concludes: "To the extent that there has been 
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any testing of the proposition that the poor Asians do not care about civil and political rights, the 
evidence is entirely against that claim."   n78 A further notion that is sometimes advanced is that 
just as the West's own economic development occurred through oppressive labor practices (the 
Industrial Revolution), it is unfair for the West not to let the developing world have its chance, as 
it were. Aside from the monumental empirical assumption that lack of protection of workers' 
rights accelerated rather than menaced the industrial development of the West, its moral 
implications are very troubling. These become especially evident if we apply the same structure 
of argument to genocide - the developing world must have its fair opportunity to try out genocide 
before it arrives at the solution of multicultural liberal democracy. 

In sum, given that there are several legitimate rationales for making compliance with core 
labor rights a matter for international concern and action, trade sanctions are one instrument 
among many that may be used to advance this goal. Although the strongest rationales for 
protecting core labor rights may be grounded deontologically in a conception of autonomy and 
do not necessarily sound in claims about welfare, this need not be a reason to be indifferent to 
the welfare effects of alternative instruments for vindicating these rationales. Of course, there is a 
coherent, if limited, point of view that suggests that once we characterize the practices in 
questions as violations of human rights, any truck or trade with the products or services produced 
through such violations is intrinsically immoral. From this perspective sanctions are an indicated 
policy, regardless of their welfare impacts more generally and regardless even of whether, as an 
empirical matter, they are likely to result in reduction or elimination of the offending practices. 
Thus, on this understanding, even if it were provable that sanctions against child labor actually 
made the children in question worse off, reducing them to starvation or illegal activity, the moral 
imperative to maintain sanctions would be unaffected. In practice, however, this sort of extreme, 
results-blind moralism is rare. International human rights activists usually are concerned about 
the real world situation of those whom rights are meant to protect, and even if the foundation of 
rights is not welfarist, their effective realization implies a concern with the actual conditions of 
people. Thus, if it were systematically true, as many free traders tend to suggest or assume, that 
trade sanctions for labor rights noncompliance reduce global or domestic welfare in the 
sanctioned state, this should not be a matter of indifference to rights activists in the real world, 
even though it might be for some Kantian ethicists. Hence, from the perspective of the debate on 
the relation ship between labor rights and trade policy, it is still important to clarify the welfare 
effects that are at issue. The following discussion attempts to identify the kinds of potential 
welfare effects, both positive and negative, that would need to be considered in any analysis of 
environmental or labor-rights-based trade sanctions. 

 
2. Scenario #1: Trade Sanctions or the Threat of Sanctions Succeeds in Inducing Higher Environmental 
or Labor Standards 

 
The first scenario is that the country or countries targeted by sanctions, or at least some 

firms within those countries, change their domestic practices and adhere to or accept the 
minimum standards. 
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a. Welfare Effects in Targeted Country 

 
With respect to the domestic welfare of the country or countries that change policies, if the 

status quo before the alteration of the policies is welfare-maximizing (either in the Pareto or 
Kaldor-Hicks sense), then conforming to higher standards will reduce domestic welfare. 

With respect to labor rights abuses, some of the practices that have been singled out as 
justifying trade sanctions - slave labor camps in China, for instance - would be difficult to 
characterize as the product of political or regulatory processes likely to maximize welfare based 
on the revealed preferences of individuals. Because the countries concerned are not genuine 
democracies, the domestic political process is simply not designed to take into account the 
preferences of all citizens. Indeed, in a state such as China, individual preferences - except for 
those of the ruling elites - may well count for very little. 

In general, the domestic welfare gains from improved labor standards are most likely to exist 
when, in the first place, there is a strong case for regulation to correct specific instances of 
market failure   n79 (e.g., information asymmetries in the case of occupational health and safety)   
n80 or when markets fail more radically because of, for instance, the presence of coercion (e.g., 
slave labor, child labor, or the use of violence to intimidate workers). Some recent empirical 
studies suggest that domestic welfare gains may well result from the enforcement of core labor 
rights, especially when trade liberalization and improved labor rights performance occur 
simultaneously. For example, a recent OECD study came to the conclusion that "the clearest and 
most reliable finding is in favour of a mutually supportive relationship between successfully 
sustained trade reforms and improvements in association and bargaining rights."   n81 This 
particular finding has special significance for the trade and labor rights debate because it tends to 
refute the notion that noncompliance with core labor rights is an important source of comparative 
advantage for poorer countries. 

To understand the welfare effects of compliance with core labor standards, it is important to 
bear in mind a fundamental distortion in world labor markets: restrictive immigration policies 
that prevent most people from moving to locations where employment conditions and related 
government labor policies maximize their preferences.   n82 If labor were as mobile a factor of 
production as capital or technology, regulatory competition between jurisdictions might well 
ensure a close to optimal domestic policy equilibrium with respect to labor rights, given that 
trans boundary externalities are not nearly as pervasive in this area as, for example, with the 
environment. However, when workers cannot move and are disempowered domestically, labor 
rights policy outcomes may well not accurately reflect their preferences.   n83 

 
b. Welfare Effects in Sanction-Imposing Country 

 
Depending on elasticities of supply and demand, when foreign pro ducers are faced with 

higher costs because of higher labor standards, they may be able to pass on some of these costs 
to consumers in the country that imposed the trade sanctions. However, compliance with core 
labor rights may not result in significantly higher prices to consumers, when some producers in 
the targeted country are already in compliance within existing cost structures. When, for 
instance, a producer is located in a part of the country where political and social conditions have 
allowed trade unions to survive, it may already have had to measure up to basic levels of labor 
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rights protection. Through increasing the productivity of labor or better employment of 
technology, such a producer may have learned to be competitive with other producers who have 
not been meet ing minimum standards.   n84 In fact, there is empirical evidence that many of the 
more successful export-oriented developing country enterprises do comply with core labor rights.   
n85 

In many instances, the next-lowest-cost producer complying with minimum labor standards 
is likely to be not a domestic firm in the sanctions-imposing country, but a firm in another 
country. For this reason, compliance with core labor rights often will not confer substantial 
benefits on producer interests in the country that has imposed sanctions, although depending on 
supply elasticities, it is always likely to have some such effects. 

 
3. Scenario #2: Trade Sanctions Fail to Induce Higher Standards  
 
a. Welfare Effects in the Targeted Country 

 
Several studies have attempted to model the economic impacts of trade sanctions against 

states that are not enforcing compliance with core labor standards.   n86 These suggest the 
complexity of the possible welfare effects from sanctions, particularly when the sanctions do not 
lead to the desired behavioral changes in either firms or governments. In the case of child labor, 
for example, an impact of a sanction (a tariff, in this case) imposed on a particular import 
produced with child labor may be to increase the supply of child labor to sectors producing 
goods for domes tic consumption, where output cannot be affected by sanctions. As Maskus 
notes, depending on elasticities of supply and demand and certain other assumptions, the impact 
could be an actual increase in the number of underage children working and perhaps also a 
decline in the wages of the children actually working.   n87 Maskus also notes, in the case of 
gender discrimination, the effects on women of a sanction against a particular country's exports. 
In the absence of any policy change being induced, the sanction's effects will differ depending on 
whether the export sector is male- or female-labor-intensive relative to the import-competing 
sector: 
 

In the case where exports are intensive in female labor, [women workers] would be 
harmed by reducing wages even further [than has already occurred because of discrimination] 
and exacerbating the output effects. In the case where exports are intensive in male labor, the 
tariff would raise demand for female labor, causing female wages to place upward pressure on 
the female maximum wage. In this case, firms might prefer to relax the discrimination to some 
degree.   n88 
 

This effect occurs on the assumption that with the decline in export competitiveness 
because of the tariff sanction, productive resources will be shifted from the export sector to the 
import-competitive sector, with demand for labor shifting as well. Maskus's overall conclusion is 
that "the impacts of trade restrictions taken by foreign countries depend on the circumstances.... 
Much depends on issues such as whether the sector with weak rights is labor-intensive, whether 
it is the exportable sector, and what linkages there are to the informal or residual employment 
sectors."   n89 
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b. Global Welfare Effects 

 
 Even when sanctions fail to induce any policy change in the targeted country, there may be 
some positive effect on global welfare when sanctions result in a decline in the global sales of 
products that are manufactured in a fashion that entails labor rights abuses. If the country or 
group of countries imposing sanctions constitutes a major market for the products in question, 
then global demand will now be met through production that complies with the standards in 
question. But for this to happen, sanctions should be imposed consistently - against all producers 
or countries worldwide that do not comply with the rights in question. Otherwise, production 
may simply be shifted from one abusive firm to another. 

Many product areas are characterized by the existence of a variety of rival producers in 
different countries, often with closely comparable cost structures. In such a case, and assuming 
that some of these companies will be in compliance with the labor rights in question, global 
welfare losses may not, in the end, be significant. Rivals from jurisdictions in compliance with 
fundamental labor rights obligations will simply expand their market shares. However, there are 
likely to be some price increases, assuming supply is not infinitely elastic. 

With respect to the welfare effects of sanctions that fail to change government policy on 
those with pro-labor-rights preferences, the sanctions are still likely to be positive for three 
reasons. Two of the reasons will be evident from the above analysis. First, if the sanctions are 
properly targeted at firms, they may induce higher levels of labor rights protection even in the 
absence of a change in government policy. Thus, a rational sanctions policy may well exempt 
from sanctions firms in the exporting country that can show that despite the absence of the 
appropriate legal standards in that country, their practices are nevertheless in compliance with 
fundamental labor rights.   n90 Second, sanctions, because they reduce world demand for 
products made in ways that abuse workers' rights, will reduce the levels of these harmful 
activities. Third, sanctions will provide the moral satisfaction of resisting government policies or 
practices that violate environmental or human rights norms, even if the government does not 
change its policies. However, even those with pro-labor-rights preferences may find some of 
these utility gains offset by utility losses resulting from the knowledge that sanctions may well 
cause harm to "innocent" victims of the government's intransigence in the face of sanctions. Such 
victims may include workers who lose their jobs or persons who suffer from a country's reduced 
ability to purchase essential supplies because of a reduction in its convertible currency earnings. 

Finally, possible longer term impacts of the reduction in oppressive labor practices may have 
positive impacts on global welfare, although these impacts are hard to quantify or study through 
the examination of short-term impact. These might include accelerated political liberalization as 
workers become less intimidated, better organized, and generally more capable of asserting their 
rights.   n91 Increasing liberalization of domestic political regimes was linked early on by the 
philosopher Immanuel Kant   n92 and much more recently in empirical work by Michael Doyle,   
n93 to a reduced threat of global conflict, including a reduced likelihood of war. Resort to 
practices such as forced labor, child labor (which often amounts to the same thing because 
generally children in such regimes have little say about whether they work or not), and violent 
suppression of independent trade unions (e.g., the Solidarity movement in Poland) provides a 
means of resistance to pressures for political and economic reforms. These reforms, it has been 
suggested, may well in the medium or longer run produce regimes that are significantly less 
likely to threaten international peace and security. 
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c. Welfare Effects in Sanction-Imposing Country 

 
Welfare effects on consumers and producers in the sanction-imposing country are likely to be 

similar to those in Scenario 1.   n94 
 

4. Summary 

 
The above analysis has taken into account, for the most part, only the static effects of 

sanctions. A dynamic perspective could alter the analysis significantly. Restrictions on the use of 
child labor may, as with the Factory Acts enacted in Britain in the first half of the nineteenth 
century,   n95 lead to political demands for enhanced access to public education, in which case 
the possible short-term negative impact of higher standards -  greater impoverishment of some 
children - may be offset by the longer term dynamic impact. 

The very general analysis of labor-rights-based trade sanctions out lined above suggests that 
little can be said in the abstract about the likely effects of such sanctions on global welfare or on 
aggregate domestic welfare in either the targeted or the sanction-imposing country. This clearly 
distinguishes trade measures of this kind from conventional protectionist trade restrictions, which 
formal analysis suggests result in overall net welfare losses, both domestic and global, when one 
considers the welfare effects of trade restrictions on consumers as well as workers and firms.   
n96 

 
5. When Are Sanctions Likely to Be Effective? 

 
Clearly, as the above analysis suggests, the welfare effects of sanctions will differ 

considerably depending on whether or not sanctions are actually able to change policies or 
practices in the targeted country. This underscores the importance of examining whether and 
when sanctions are likely to be effective in achieving such policy changes. 

There is limited formal evidence on the effectiveness of labor rights trade sanctions in 
particular. Dufour suggests there is some evidence that withdrawal of GSP trade preferences by 
the United States, or the threat thereof, has led to changes in labor law in Malaysia and Chile.   
n97 A similar threat, combined with activism by indigenous labor rights groups, may have led to 
the lifting of legal restrictions on collective bargaining in the Dominican Republic.   n98 The 
OECD suggests that in most cases when a petition was made under U.S. trade law for withdrawal 
of GSP preferences on grounds of noncompliance with international labor rights, "progress in 
raising core standards has been made."   n99 Moreover, the threat of withdrawal of preferences 
was usually sufficient to procure the result, without sanctions having to be put in place, which 
means that the gains in compliance were not mitigated by negative welfare effects from the 
actual implementation of sanctions.   n100 As the OECD also suggests, "its effectiveness is 
clearly related to the fact that the US market is the largest for most of the GSP beneficiaries."   
n101 The most comprehensive empirical work on the effectiveness of economic sanctions in 
general remains the study by Hufbauer, Schott, and Elliott,   n102 which examined 115 instances 
of the use of economic sanctions over a period of about forty years. The authors conclude that 
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these sanctions had an overall success rate of about thirty-four percent in altering the targeting 
country's conduct in the desired direction.   n103 

An issue closely related to the effectiveness of economic sanctions is the relative desirability 
of sanctions as opposed to other instruments for influencing the behavior of other countries and 
their producers. Several economic studies of the issue have advocated the use of financial 
compensation as an alternative to trade sanctions.   n104 This proposal has the virtue of attaching 
a price to the invocation of such sanctions and thus providing some assurance that these higher 
standards truly are valued for their own sake in the country desiring the changes. This benefit is 
especially evident in cases of ostensible ad hoc paternalism or altruism, while trade sanctions, 
because they lack such an explicit price (beyond price effects on consumers), may be easily 
subverted by protectionists. 

Compensation-based approaches, however, have their own complexities and drawbacks. For 
example, Maskus, who considers the use of compensation in the case of child labor as "in 
principle an effective route to reducing child labor employment," notes that there may be 
difficulty in raising the funds for compensation in developed countries. He notes: 

 
Consumers in both the exporter and [the rest of the world] are 
likely to free ride on these gains [from higher labor standards], 
suggesting that revealing their preferences for higher standards 
could be problematic. Thus, extracting these compensatory taxes 
could be impossible. Moreover, costless transfer of the payments 
may not be possible; political failures and transactions costs in 
both countries could inefficiently absorb some or all of the 
revenues, with little impact on labor demands.   n105 

 
 Discussing the issue of carrots versus sticks in the environmental context, Chang argues that 
subsidies, as opposed to sanctions, create a perverse incentive for countries to engage in or 
intensify the offensive behavior (or make credible threats to this effect) in order to maximize the 
payments being offered.   n106 

From a Kantian perspective on core labor rights, a principle that victims (or their supporters) 
should always pay ("bribe") violators to achieve compliance would seem impossible to defend 
either ethically or politically. However, in some cases financial assistance to enable poor Third 
World countries to meet higher labor standards may be warranted on distributive justice grounds; 
this is certainly the case with technical assistance and advice, which is an important element in 
the mandate of the ILO. It is sometimes suggested that aid transfers, for instance, could alleviate 
the poverty that is supposed to be the root cause of noncompliance with core labor rights.   n107 
Certainly, in the case of child labor, poverty is a crucial part of the picture in explaining why 
very young children go to work. But not all poor countries lack protections against exploitation 
of child labor,   n108 and not all poor countries are in violation of core labor rights. Again, this is 
consistent with the OECD conclusions that not only can poor countries "afford" compliance with 
core labor rights, but such compliance interacts positively with a trade-driven, open-market-
based growth strategy. 

A further alternative   n109 to trade restrictions is social labeling, which allows individuals as 
consumers to express their moral preferences for labor rights protection.   n110 Products that are 
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produced in a manner that meets core labor standards would be entitled to bear a distinctive logo 
or statement that informs consumers of this fact. While labeling may enable individual 
consumers to avoid the moral "taint" of themselves consuming the product, if most consumers 
have a preference for terminating production altogether (rather than merely reducing 
consumption and production) by changing a foreign country's domestic policies, then a collective 
action problem arises as in any approach to influencing behavior that depends upon coordinating 
action among large numbers of agents. Unless she can be sure that most other consumers will do 
likewise, the individual consumer may well not consider it rational to avoid buying the product 
in question.   n111 

A key issue with respect to labeling programs is that of credible monitoring to ensure that 
claims made in association with the label are not fraudulent. This problem is acute with respect 
to self-labeling by multinational corporations that have made public undertakings to abide by 
voluntary codes of conduct. One promising development in this respect is the possibility that, 
with the consent of the regimes in question, the ILO itself would play a role in monitoring the 
credibility of social labeling. Thus, the 1997 ILO Director General's Report makes the following 
suggestion: 

 
 As far as the ILO is concerned, labelling should... aim... at promoting law and practice which 
meets the demands of fundamental standards (thus also benefiting workers whose products are 
not identifiable or exported).... But if these labels are to have any credibility at all, they must 
guarantee that legislation has been com plied with in actual practice. However, neither 
spontaneous initiatives nor the present procedures of the ILO can provide such a guarantee 
because there is no way of carrying out an international inspection on the spot which is reliable 
and legally independent. But it would be perfectly feasible to provide for such a system of 
inspection under an international labour Convention which, because of its voluntary nature, 
would allow each State to decide freely whether to give an overall social label to all goods 
produced on its territory - provided that it accepts the obligations inherent in the Convention and 
agrees to have monitoring on the spot.   n112 
 

Unfortunately, as Langille documents, the Director General's proposal was rapidly and rather 
summarily rejected by many developing countries.   n113 

In sum, neither financial inducements nor labeling programs are self-evidently superior to 
sanctions as policy instruments for influencing other countries' environmental and labor 
practices. Each has its own drawbacks. However, it must be admitted that little concrete 
empirical evidence exists that would allow a rigorous comparison of these alternative 
instruments to sanctions. In addition, the greatest effectiveness might actually be achieved by a 
combination of more than one of these instruments. At a minimum, given the apparently positive 
results of the threat of unilateral sanctions (withdrawal of GSP preferences) by the United States, 
it is difficult to make out a clear-cut case for excluding the use of trade sanctions as an 
instrument for influencing the behavior of other countries' governments or firms. 
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B. The "Systemic" Threat to a Liberal Trading Order 

 
Even in the presence of indeterminate welfare effects, many free traders have still rejected 

labor-rights-based trade measures on the basis that such measures, if widely permitted or 
entertained, would significantly erode the coherence and sustainability of rule-based liberal 
trade. This is based on the notion that the legal order of international trade is best understood as a 
set of rules and norms aimed at sustaining a long- term cooperative equilibrium in the face of 
ongoing pressures to cheat on this equilibrium, given that the short-term political pay-offs from 
cheating may be quite high (depending, of course, on the character and influence of protectionist 
interests within a particular country and the availability of alternative policies to deal with 
adjustment costs).   n114 In the presence of fundamental normative dissensus as to what 
constitutes "cheating," on the one hand, and the punishment of others' cheating, on the other, 
confidence in the rules themselves could be fundamentally undermined and the system 
destabilized. 

With respect to the systemic threat from labor-rights-related trade measures, it is important to 
distinguish between purely unilateral measures and those that have a multilateral dimension. The 
former measures are based upon a labor rights concern or norm that is specific to the sanctioning 
country or countries. Here, there is a real risk of dissolving a clear distinction between 
protectionist "cheating" and genuine sanctions to further non-trade values: The sanctioning 
country may well be able to define its labor rights causes so as to serve protectionist interests. 
Measures with a multilateral dimension, by contrast, will be based upon the targeted country's 
violation of some multilateral or internationally recognized norm, principle, or agreement - 
which is clearly the case with respect to core labor rights in general. It is true that protectionist 
interests will always be attracted by the possibility of sanctions for non-trade purposes; self-
interested lobbying that invokes high-minded purposes is an endemic feature of any vigorous 
liberal democratic polity. As Langille observes: "Self-interested and opportunistic behaviour will 
colour all arguments where a question of distribution between capital and labour is involved."   
n115 But the real issue is whether such behavior will necessarily subvert the integrity of the 
sanctions decision-making process. In this respect it should be recalled from the welfare effects 
analysis above that very often the next-least-cost producer will be another low-wage country not 
subject to sanctions, rather than a producer from the sanctions- imposing country. Therefore, 
apart from perhaps some scarcity rents resulting from the temporary contraction of overall 
supply, domestic interests will often have little to gain from such sanctions. 

Part IV of this Article will consider how the jurisprudence of the WTO might be evolved to 
deal effectively with the systemic threat, distinguishing in a credible fashion legitimate labor-
rights-based sanctions from protectionist cheating. 

 
C. Commercial-Fairness-Based Arguments for Labor-Rights-Based Trade Measures 

 
Unlike the arguments for trade restrictions on labor rights grounds discussed to this point, 

which have a normative reference point external to the trading system itself, commercial fairness 
or competitiveness-based "fair trade" claims focus largely on the effects on domestic producers 
and workers of other countries' labor policies, and not per se on the effects of those policies on 



Howse - Workers' Rights available at: http://www.worldtradelaw.net/articles/howseworkers.pdf 

 22

workers elsewhere. Competitiveness claims are, in principle, indifferent to the improvement of 
labor practices in other countries and extend to differences in competitive conditions, such as 
wage rates, that do not reflect violations of widely recognized core labor rights. Hence, in the 
case of competitiveness claims, trade measures that protect the domestic market or "equalize" 
comparative advantage related to labor standards are a completely acceptable substitute for other 
countries' raising their standards. 

Commercial unfairness claims usually refer to one of two kinds of supposed unfairness (and, 
it is often argued, welfare losses) that stem from trade competition with countries that have lower 
labor standards: 

1) It is unfair (or inefficient) that our firms and workers should bear the "costs" of higher 
labor standards through loss of market share to foreign producers who have lower costs because 
of laxer labor standards in their own countries. 

2) It is unfair that downward pressure should be placed on our labor standards by virtue of 
the impact of trade competition with countries with lower standards. 

 
1. Commercial Fairness Claim #1 

 
The first kind of claim is largely incoherent and, in fact, is in tension with the basic theory of 

comparative advantage in trade. Assuming there is nothing intrinsically wrongful with another 
country's labor policies - that they are not violations of fundamental labor rights - then why 
should a cost advantage attributable to these divergent policies not be treated, like any other cost 
advantage, as part and parcel of comparative advantage? 

Precisely because the implicit benchmark of fairness - a complete equalization of 
governmentally imposed labor protection costs among producers of "like products" in all 
countries - is so illusory, trade measures based upon this kind of fairness claim are likely to be 
highly manipulable by protectionist interests. Because, of course, protectionists are really 
interested in obtaining trade protection, not in promoting labor rights, the fact that the 
competitive fairness claim does not generate a viable and principled benchmark for alteration of 
other countries' policies is a strength, not a weakness: it virtually guarantees that justifications for 
protection will always be available, even if the targeted country improves its environmental or 
labor standards. 

 
2. Welfare Effects of Commercial-Fairness-Based Trade Measures 

 
 Trade restrictions will lead to reduced exports, with consequent wel fare losses to firms and 
workers in the targeted country. Every foreign producer whose costs of labor rights compliance 
are less than those of domestic producers will be vulnerable to trade action; therefore, trade 
restrictions based on equalization of comparative advantage are likely to dramatically affect 
imports from a wide range of countries. Firms and workers engaged in the manufacture of like 
products to those imports targeted by trade restrictions will benefit when the restrictions in ques 
tion make imports relatively more expensive than domestic substitutes, thereby shifting demand 
from imports to domestic production. Consumers will pay more, probably substantially more, as 
domestic producers will price up to the duty imposed by the trade restriction. Here, the welfare 
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effects essentially resemble those from the imposition of a tariff or countervailing duty. 
Inasmuch as production is shifted from lower to higher cost producers, there is also some loss of 
global allocative efficiency. Clearly, overall, these welfare effects entail a shift in wealth to firms 
and workers in the trade-restricting country from firms and workers in the targeted country, as 
well as consumers in the trade-restricting country. It is difficult to construct a theory of 
distributive justice to support the fair ness of these transfers. 

 
3. Commercial Fairness Claim #2 

 
Whereas the first commercial fairness or competitiveness claim presumes that governments 

will not respond to the competitive implications of higher labor standards, but will simply allow 
domestic firms to become uncompetitive, the second competitive fairness claim assumes just the 
opposite: that governments will respond by lowering domestic standards below the optimal level. 

Generally speaking, lowering labor standards is not an appropriate response to competitive 
pressures. There is, in fact, a wide range of alter natives, such as better regulation, which reduces 
compliance costs with out lowering standards, or investment in training and technology to 
increase the productivity of labor.   n116 A variation of the claim about the effect of 
competitiveness pressures on domestic labor standards suggests the possibility of a form of 
beggar-thy-neighbor behavior that may, admittedly, leave all countries worse off. This is the 
"race to the bottom," in which countries competitively lower their environmental or labor 
standards in an effort to capture a relatively greater share of a fixed volume of trade or 
investment.   n117 Much like the beggar-thy-neighbor subsidy wars that characterized 
agricultural trade among Canada, the United States, the EU, and other countries during the 
1980s, competitive reduction in labor standards will typically result in a negative sum outcome,   
n118 as long as one assumes that before entering the race each country's environmental or labor 
standards represent an optimal domestic policy outcome for that country. 

The "race to the bottom" claim has a different normative basis from the other 
competitiveness-based claims discussed above. The latter claims relate to the proper distribution 
of the competitiveness costs of maintaining higher labor standards than one's trading partners. 
The normative basis for concern over the race to the bottom, by contrast, sounds in the language 
of Pareto-efficiency. This point is easily illustrated by using a model of the prisoner's dilemma 
game. The race ends, literally, at the bottom: each country adopts suboptimal domestic policies, 
but no country in the end captures a larger share of the gains from trade. 

Frequently, beggar-thy-neighbor regulatory competition is able to flourish much more easily 
if it is possible to reduce labor standards on a selective basis to attract a particular investment or 
support a particular industry or firm. It is more difficult and more costly to engage in these 
activities if the formal statutory framework of labor or environmental regulation must be altered 
across the board. Here, some of the provisions in the NAFTA Labor Side Agreement may create 
disincentives to beggar-thy- neighbor competition in that they oblige the signatories to enforce 
effectively those labor rights laws that are formally on the books. At the same time it must be 
acknowledged that effectively monitoring whether a country is fully enforcing its own laws is 
not an easy task, especially for outsiders. 

Finally, it is possible simply to ban by international agreement beg gar-thy-neighbor 
competition. Some versions of the proposed Multilateral Agreement on Investment are intended 
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to contain a provision that would commit member states not to reduce or abrogate labor rights 
protections in order to attract or retain foreign investment.   n119 The WTO Agreement on 
Agriculture, which constrains a range of domestic support policies for agricultural producers, is a 
product of the recognition - albeit late in the day - by the major exporting states of the welfare 
losses from beggar-thy- neighbor competition.   n120 

 
IV. THE FUTURE ROLE OF THE WORLD TRADE ORGANIZATION 

 
Insistence by the United States that the possibility of a WTO "social clause" be put on the 

post-Uruguay Round multilateral trade agenda led to an extremely tense Singapore WTO 
Ministerial in December 1996. In a notorious incident, an invitation for the ILO Director-General 
to address the Ministerial was withdrawn by the WTO in response to pressure from developing 
countries.   n121 The communique that issued from the meeting reflected some abatement of the 
visceral hostility in the WTO even to engaging in discourse on the link between trade and labor 
rights. Thus, according to the Ministerial Declaration, Ministers "renew [their] commitment to 
the observance of internationally recognized core labour standards."   n122 This clearly indicates 
the members' view that there is nothing inherently protectionist or contrary to the idea of 
comparative advantage in the obligation of all members to adhere to this set of standards. At the 
same time the ILO "is the competent body to set and deal with these standards ...."   n123 As 
discussed in Part I of this Article, the Singapore Declaration states that the use of labor standards 
for "protectionist purposes" is rejected, which implies some openness to trade measures that are 
demonstrated to have non-protectionist purposes, i.e., measures aimed not at neutralizing the 
comparative advantage of developing countries, but rather at ensuring compliance with 
fundamental labor rights.   n124 There is also a statement that suggests the WTO and ILO 
Secretariats should "continue their existing collaboration."   n125 The incident at Singapore, 
however, suggests that what would be needed is not a continuation of existing collaboration, but 
far stronger and more cooperative relations. 

In discussions concerning a possible WTO role in addressing the links between trade and 
labor rights, there is frequently considerable con fusion or uncertainty about exactly what kind of 
role is at issue. One possibility would be for the WTO, through a discrete legal instrument or 
possibly an amendment to GATT or GATS, to involve itself in the taking of multilateral 
sanctions when a member has failed to comply with core labor rights. Such action might be made 
contingent on a judgment of the ILO that if a member is also a signatory to some relevant ILO 
instrument or convention, the member is in nonconformity or has refused to cooper ate with ILO 
organs in addressing the problem.   n126 If options entail the imposition of sanctions or taking of 
other action by the WTO itself in connection with labor rights violations, one difficulty is that 
the funda mental legal mandate of the WTO is to police trade; such an approach might then give 
rise to the implication that the practices in question are somehow unfair trade practices, a claim 
that has real potential to lead to protectionist abuse. The more coherent approach would be to 
envisage the role of the WTO as vetting for protectionism trade sanctions imposed by members, 
either unilaterally or multilaterally, for purported human rights compliance purposes. 

An alternative would be for the ILO itself to authorize or, indeed, mandate trade sanctions for 
violations of fundamental labor rights, as is suggested by Charnovitz.   n127 Such an approach 
would certainly be diametrically opposed to the ILO tradition, which emphasizes diplomacy and 
consensualism. A recent report by ILO research staff notes that discussions in the ILO Working 
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Party on Social Dimensions of World Trade indicate very strong resistance to any approach that 
contemplates the possibility of trade sanctions to enforce compliance with core labor rights, with 
the Workers' Group of the Governing Body having chosen to "suspend" its demand for an 
approach that includes sanctions.   n128 One variant on this approach would be to evolve in the 
ILO better surveillance mechanisms and greater consensus with respect to the content of 
fundamental labor rights as defined in the Declaration. This variant is consistent with the WTO 
itself policing labor-rights-based sanctions for protectionism, using benchmarks and a factual 
record established at the ILO. 

The above welfare analysis of commercial-fairness-based trade measures suggests that the 
rejection of such measures in the ILO Declaration and the Singapore Declaration is well 
justified: The main effect is to make other countries pay for higher labor standards in one's own 
country, an effect that is not grounded in a defensible conception of distributive justice. Finally, 
the one possible exception to this generalization, which concerns the possible occurrence of 
beggar-thy-neighbor regulatory competition to reduce labor rights guarantees for trade and 
investment purposes, might appropriately be addressed through negotiation of specific 
constraints on such acts, rather than authorization of retaliation, which may only lead to spiraling 
tit-for-tat behavior. The negotiated approach is already embodied in the Investment chapter of 
NAFTA and is reflected to an extent in the Labor Side Agreement as well (the North American 
Agreement on Labor Cooperation). However, it would be very difficult to obtain multilateral 
agreement on the appropriate minimum below which countries' standards may not be reduced to 
gain competitive advantages. Using a baseline derived from human rights concerns or, more 
specifically, from the ILO Declaration would not necessarily provide adequate assurance against 
those reductions in labor standards most relevant to commercial advantage. Here, it should be 
recalled that, generally speaking, respect for fundamental labor rights does not lead to a 
commercial disadvantage in relation to trading partners who fail to respect such fundamental 
rights. In the case of minimum wage, occupational health and safety, or employment security 
laws, this may not be true; how ever, the baseline of fundamental labor rights does not create a 
baseline for acceptable minimum standards for such laws. 

The most promising short- and medium-term possibility is that WTO jurisprudence might 
evolve to allow a coherent approach to the vetting of individual and collective sanctions by 
members for protectionism. In this scenario the ILO would play an important role in establishing 
appropriate benchmarks for the existence of violations, as well as assisting the WTO dispute 
settlement organs in determining whether, on the facts, the record of noncompliance and non-
cooperation toward resolving compliance issues is such that alternatives to sanctions are not 
feasible. Part II of this Article suggested that many of the interpretations of GATT that create 
obstacles to even non-protectionist sanctions were questionable textually or doctrinally. In fact, 
within the text and the basic doctrinal structure of GATT, there are various ways in which panels 
and the AB might address the protectionist and more general systemic threat from sanctions, 
while not closing the door to sanctions that are legitimate for human rights purposes. 

In the environmental context panels have sought to exclude sanctions-type measures from the 
possibility of justification under GATT because of the specter that policy-based conditions on 
trade would start to proliferate, such that members would face the radical insecurity of having to 
meet various, multiple, and possibly conflicting requirements in order to exercise their trading 
rights. Part II of the Article suggested why, in the labor rights context, this danger is not 
inherently great, at least with respect to truly conflicting requirements. Nevertheless, it could be 
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further reduced by using the ILO Declaration as a kind of objective standard for labor-rights-
based distinctions between products. Because in the Singapore Declaration WTO members 
committed to respect the rights now detailed in the ILO Declaration, sanctions linked to 
noncompliance with such rights do not impose a new and potentially various set of conditions on 
members' exercise of their trading rights. The "condition" is, in effect, something that they are all 
already committed to do, inasmuch as they are members of the ILO; indeed, the Singapore 
Declaration itself might have some status as what international lawyers call "soft law." 

How might this be accomplished in WTO jurisprudence? First, measures linked to 
compliance with fundamental labor rights might well be presumed to be nondiscriminatory and 
thus not in violation of Article I and III, provided that they are not operated in a discriminatory 
manner. Because the fundamental labor rights are conditions that all members, including the 
member taking the measures, are equally bound to, their use as a condition for trading rights 
cannot as such constitute discrimination either between countries (Article I) or between domestic 
and foreign producers (Article III). Second, as Feddersen has argued,   n129 the public morals 
exception in Article XX(a) risks being almost limitless if the content of public morals does not 
have a universal element. Fundamental Rights supply this content, so a WTO dispute panel could 
use as a primary test to determine whether sanctions come within the ambit of Article XX(a), if 
the sanctions have a basis in the Declaration on Fundamental Labor Rights or other international 
human rights instruments of a universal character (e.g., the Civil and Political or Social and 
Economic Covenants).   n130 

However, WTO panels must also ensure that, even if based on universal, nondiscriminatory 
conditions, trade measures are not applied or implemented in a discriminatory or arbitrary 
fashion, or to protectionist ends. For example, several countries could be in serious violation of 
the obligations of the Convention with respect to certain kinds of child labor. As noted earlier, 
sanctions would arguably violate Article I if they singled out only one or some of the violating 
countries, but did not touch other, equally serious offenders. They would also perhaps constitute 
arbitrary or unjustified discrimination, and thus, by virtue of the "chapeau" of Article XX, not be 
justifiable under Article XX(a). 

A related issue is that while the rights in the Convention are universal, defining a consensus 
on the essential content of some of these rights is an ongoing process, quite properly centered in 
the ILO. A WTO panel then should take account not only of the universality of the rights that are 
being invoked by the trade-restricting member, but also of the extent to which ILO practice 
indicates a clear consensus that the practices being sanctioned represent unambiguous violations 
of the universal content of the right. For instance, the principle of "freedom of association and 
the effective recognition of the right to collective bargaining" might clearly entail a prohibition 
of state-sanctioned violence to suppress an effort to organize an independent trade union. 
However, ILO or WTO members would strongly disagree as to whether it might operate to 
prevent a country from placing limits on the right to strike of purportedly essential public sector 
workers, such as police and firefighters, or from placing other limits on the right to strike for 
broader social purposes. 

It is desirable that WTO interpretation closely track evolving consensus at the ILO on the 
essential content of the fundamental labor rights, which all members are obligated to realize. It 
should also be borne in mind that the ILO Declaration envisages an obligation of progressive 
realization of the full content of fundamental labor rights, which may entail various kinds of 
technical cooperation and advisory services. Deter mining whether an ILO member's efforts to 
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realize fundamental labor rights are so inadequate as to constitute a failure of its obligations 
under the Convention, given the resources available to it and the specific circumstances of its 
economic and social development, is a difficult issue for a WTO panel or the AB to tackle. Here, 
it would seem appropriate for the WTO dispute settlement organs simply to defer to ILO practice 
itself. 

Along similar lines, even when the ILO has identified a compliance issue, a WTO panel 
should be reluctant to consider as "necessary" under Article XX(a) sanctions against a member 
whom the ILO is satisfied is cooperating satisfactorily in the ILO context toward an adequate 
solution to the problem. For one thing, sanctions in such a situation may actually undermine 
delicate cooperative efforts to bring the member into compliance. For another, a judgment that 
sanctions are "necessary" in such a situation may be tantamount to interference of the ILO within 
its own jurisdiction, a fundamental jurisdiction recognized by WTO members themselves in the 
Singapore Declaration. On the other hand, if a country is singled out for noncompliance by the 
ILO, which is dissatisfied with its efforts to realize fundamental labor rights, a reverse 
assumption should apply: if the institutional mechanisms of the ILO have, on their own 
admission (and by the ILO's own definitions), failed to secure compliance, it is reasonable to 
assume that the principal less-trade-restrictive alternatives have been exhausted, and it should be 
up to the complaining party to show that there is some other practicable avenue of recourse, such 
as social labeling. Both the assumption against the "necessity" of sanctions when ILO avenues 
have not been properly exhausted and the reverse assumption when they have, create strong 
incentives for all members, whether they are contemplating sanctions or risking being subject to 
them, to cooperate with the ILO. 

It might be objected, however, that the dynamic impact of this use of the ILO in WTO 
dispute settlement might be to increase reluctance within the ILO to monitor and clearly identify 
noncompliance (i.e., in order to avoid sanctions, which many members of the ILO might not 
view as desirable). A presumption, however, is rebuttable by its very nature. When ILO 
processes do not appear to be working in an effective and timely manner, a panel should be open 
to the responding party's claim that sanctions are "necessary." Moreover, when the violations of 
fundamental labor rights in question are also violations of universal human rights more 
generally, the ILO's jurisdiction is obviously shared with other international human rights 
regimes, and these other institutions and mechanisms may come into play. More attention needs 
to be paid to these interrelationships.   n131 

 
V. CONCLUSION 

 
The key to evolution of an appropriate role for the WTO with respect to labor rights is the 

dynamic relationship between the WTO and the ILO. The WTO needs the ability to distinguish 
justified labor-rights- based sanctions from protectionist cheating on liberal trading rules and to 
protect the integrity and legitimacy of the trading system. This ability depends on the evolution 
of the ILO as an organization capable of generating widespread consensus on at least the 
essential content of fundamental labor rights, with effective tools for monitoring and measuring 
compliance with this essential content. The June 1998 ILO Declaration is a significant advance 
in this direction, at least at the level of commitment in principle. The pressure for a trade 
response to noncompliance with fundamental labor rights has had a positive impact on moving 
the organization in this kind of direction. Preserving incentives for effective cooperative 



Howse - Workers' Rights available at: http://www.worldtradelaw.net/articles/howseworkers.pdf 

 28

approaches will depend on the WTO's crafting a role for itself that constrains unilateralism 
neither too tightly nor too loosely. 
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