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l. INTRODUCTION

1.1 In a communication dated 1 March 2002, the United States requested consultations with
Japan pursuant to Articles 1 and 4 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes ("DSU"), Article XXIII of the General Agreement on Tariffs and Trade 1994
("GATT 1994"), Article 11 of the Agreement on the Application of Sanitary and Phytosanitary
Measures ("SPS Agreement™) and Article 19 of the Agreement on Agriculture, with respect to
restrictions imposed by Japan on imports of apples from the United States.*

1.2 The United States stated that since 1994, Japan had applied quarantine restrictions on US
apples imported into Japan to protect against the introduction of fire blight (Erwinia amylovora).
These restrictions included, inter alia, the prohibition of imported apples from orchards in which any
fire blight is detected, the requirement that export orchards be inspected three times yearly for the
presence of fire blight, the disqualification of any orchard from exporting to Japan should fire blight
be detected within a 500-metre buffer zone surrounding such orchard, and a post-harvest treatment of
exported apples with chlorine. The United States alleged that Japan's measures were inconsistent with
Acrticle XI of GATT 1994; Articles 2.2, 2.3,5.1,5.2,5.3, 5.6, 6.1, 6.2 and 7 and Annex B of the SPS
Agreement; and Article 14 of the Agreement on Agriculture. Consultations were held on
18 April 2002, but failed to settle the dispute.

1.3 In a communication dated 7 May 2002, the United States requested the Dispute Settlement
Body ("DSB") to establish a panel pursuant to Article 6 of the DSU, with standard terms of reference
as set out in Article 7.1 of the DSU.2 The US claims of inconsistency in their Request for the
Establishment of a Panel were identical to those set out in their request for consultations, except for
additional claims of inconsistency under Article 5.5 of the SPS Agreement and Article 4.2 of the
Agreement on Agriculture, and omission of the previous claim under Article 14 of the Agreement on
Agriculture.

1.4 On 3 June 2002, the DSB established a panel in accordance with Article 6 of the DSU.® In
accordance with Article 7.1 of the DSU, the terms of reference of the Panel were:

"To examine, in the light of the relevant provisions of the covered agreements cited
by the United States in document WT/DS245/2, the matter referred to the DSB by the
United States in that document and to make such findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in those
agreements."

15 On 16 July 2002, the Director-General determined the composition of the Panel as follows:
Chairman: Mr Michael Cartland

Panelists: Mr Christian Haberli
Ms Kathy-Ann Brown

1.6 Australia, Brazil, the European Communities, New Zealand and the Separate Customs
Territory of Taiwan, Penghu, Kinmen and Matsu reserved their right to participate in the Panel
proceedings as third parties.

1.7 The Panel met with the parties on 21 and 22 October 2002. It met with third parties on
22 October 2002. The Panel consulted scientific and technical experts and met with them on 13 and
14 January 2003. The Panel held a second meeting with the parties on 16 January 2003.

L WT/DS245/1.
Z\WT/DS245/2.
3 WT/DS245/3.
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1.8 On 17 January 2003, the Chairman of the Panel informed the DSB that the Panel had not been
able to issue its report within six months. The reasons for that delay were given in document
WT/DS245/4.

1.9 The Panel issued its interim report on 20 March 2003. The Final Report was circulated to the
parties on 25 June 2003. The report was circulated to Members in all three languages 15 July 2003.

1. FACTUAL ASPECTS
A. THE DISEASE AT ISSUE
1. Fire blight (Erwinia amylovora)”

2.1 Erwinia amylovora (E. amylovora), the scientific name for the fire blight bacterium, was first
reported in the Hudson River Valley of New York State in the United States in 1793. Symptoms of
infection of host plants with fire blight depend on the parts infected. Infected flowers droop, wither,
and die, becoming dry and darkened in color. Infected shoots and twigs wither, darken, and die; as
shoots and twigs wither, they bend downwards resembling a shepherd’s crook. Infected leaves take
on a curled, scorched appearance.” Infected fruit fail to develop fully, turning brown to black,
shrivelling, and becoming mummified, frequently remaining attached to the limb. Limbs and trunks
of trees may also develop cankers, which, if disease development is severe, may result in plant death.

2.2 The most serious primary infection with fire blight is an over-wintering canker developed in
the previous season. Fire blight bacteria overwinter exclusively in infected host plants. In the
presence of warm, wet conditions in spring, the disease cycle commences when cankers on infected
hosts exude a bacterial-laden ooze or inoculum. This inoculum is transmitted primarily through wind
and/or rain and by insects or birds to open flowers on the same or new host plants. E. amylovora
bacteria multiply externally on the stigmas of these open flowers and enter the plant through stomata
(openings through which the plant breathes), nectaries (plant glands that secrete nectar), or wounds.
The bacteria may spread within the host plant, causing disease in blossoms and fruiting spurs, twigs,
branches, or leaves. New cankers (sunken areas surrounded by cracked bark) can be formed on
infected branches or twigs. When bacteria form a canker on the branches, this canker remains as an
over-wintering lesion until the next year. Cankers generally cease ooze production during the hot
summer months and remain inactive until the following spring when they may reactivate and begin
the disease cycle anew.

2.3 Secondary infection can occur during the growing season. The source of the secondary
inoculum is bacterial ooze exuding from lesions on shoots, leaves, fruits or branches and which is
carried by wind and/or rain, insects or birds.

2.4 Immature apples can be infected with E. amylovora through natural openings in the skin (i.e.
lenticels) or by diseased branches. The infection of fruit commonly occurs after hail storms in the
summer months. Infected fruit exude bacterial ooze, become dry, mummify and remain on the
branches.

* Description compiled from "Report on Pest Risk Analysis concerning Fire Blight Pathogen (Erwinia
amylovora): Fresh apples produced in the United States of America"”, Ministry of Agriculture, Forestry and
Fisheries, Japan, August 1999 (the "1999 PRA") (Exhibit USA-3 and Exhibit JPN-34) and US First Submission.

®> The name “fire blight" was apparently coined in 1817 to describe the sudden browning of leaves
associated with E. amylovora "as if they had passed through a hot flame and causing a morbid matter to exude
from the pores of the bark", Coxe. W. A View of the Cultivation of Fruit Trees, and the Management of
Orchards and Cider, Pears, M. Carey and Son, Philadelphia, 1817.
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2. Host plants

25 The fire blight disease affects numerous host plants of the Rosaceae family, including both
cultivated and native wild plants. Fruit tree hosts include apples (genus Malus), pears (genus Pyrus),
quince (genus Cydonia), and logquats (genus Eriobotrya). Important host plants used in hedges and
gardens include genera Cotoneaster, Crataegus (hawthorn), Pyracantha (firethorn), and Sorbus
(mountain ash), although individual species may not serve as hosts.’

3. Geographical distribution of fire blight

2.6 It is believed that the fire blight bacterium (E. amylovora) is native to North America. By the
early 1900s, fire blight had been reported in Canada from Ontario to British Columbia, in northern
Mexico, and in the United States from the East Coast to California and the Pacific Northwest. Fire
blight was reported in New Zealand in 1919, Great Britain in 1957, and Egypt in 1964. The disease
has spread across northern and western Europe, although Portugal and Finland remain fire blight-free,
and it remains localized in France and Switzerland and restricted to certain spots in Spain, Italy, and
Austria. Norway has reported eradication of the disease.” Fire blight has spread across the
Mediterranean region, including Greece, Turkey, Israel, Lebanon, Iran, and several Central European
countries.® Latin America and substantial parts of Africa and Asia apparently remain fire blight-free.
In 1997, Australia reported the presence of fire blight in the Adelaide and Melbourne Botanical
Gardens, but eradication efforts were successful and no further outbreaks have been reported.

4. Relevant technical and scientific terms

Buffer zone

2.7 An area in which a specific pest does not occur or occurs at a low level and is officially
controlled, that either encloses or is adjacent to an infested area, an infested place of production, a
pest free area, a pest free place of production or a pest free production site, and in which phytosanitary
measures are taken to prevent spread of the pest.

Canker

2.8 A lesion on the bark of a tree or shrub caused by infection. Fire blight cankers on limbs,
stem, and trunks appear as sunken, discoloured areas that often exhibit deep cracks in the bark at the
margins of the canker. A hold-over canker is one in which the pathogen may survive the winter and,
if survival occurs, from which the inoculum for primary infections the following spring originate.

Disease (of plant)

2.9 A disorder of structure or function in a plant of such a degree as to produce or threaten to
produce detectable illness or disorder; a definable variety of such a disorder, usually with specific
signs or symptoms.

Endophytic and epiphytic

2.10  With respect to E. amylovora, the term endophytic is used when the bacterium occurs inside
a plant or apple fruit in a non-pathogenic relationship. With respect to E. amylovora, the term

® European and Mediterranean Plant Protection Organization (EPPO), "Data Sheet on Quarantine Pests:
Erwinia amylovora", Quarantine for Europe, 1997, p. 1-2 (Exhibit USA-5).

7 At the Panel meeting with the experts on 14 January 2003, Dr Geider noted that there had been a
recent report of an outbreak of fire blight in Norway.

8 Commonwealth Agriculture Bureau International (CABI), Crop Protection Compendium: Data Sheet
on Erwinia amylovora (2002) "Notes on Distribution” (Exhibit USA-6).
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epiphytic is used when the bacterium occurs on the outer surface of a plant or fruit in a non-
pathogenic relationship.

Entry, establishment and spread (of a pest)

2.11  Entry refers to the movement of a pest into an area where it is not yet present, or present but
not widely distributed and being officially controlled. Establishment means the perpetuation, for the
foreseeable future, of a pest within an area after entry. Spread refers to the expansion of the
geographical distribution of a pest within an area.

Infection

2.12  When an organism (e.g., E. amylovora) has entered into a host plant (or fruit) establishing a
permanent or temporary pathogenic relationship with the host.

Infestation

2.13  Refers to the presence of the bacteria on the surface of a plant without any implication that
infection has occurred.’

Inoculum
2.14  Material consisting of or containing bacteria to be introduced into or transferred to a host or
medium. Inoculation is the introduction of inoculum into a host or into a culture medium. Inoculum

can also refer to potentially infective material available in soil, air or water and which by chance
results in the natural inoculation of a host.

Pathogen

2.15  Micro-organism causing disease.

Vector

2.16  Anorganism able to transport and transmit a pathogen.
B. JAPAN'S FIRE BLIGHT MEASURES

2.17  The legislation of Japan relevant to this dispute is:

° Plant Protection Law No. 151 enacted on 4 May 1950 (and specifically Article 7
thereof);
. Plant Protection Law Enforcement Regulations enacted on 30 June 1950 (and

specifically Article 9 and Annexed table 2 thereof);

° Ministry of Agriculture, Forestry and Fisheries (MAFF) Notification No. 354 dated
10 March 1997; and

9 The Panel has followed the scientific definition of bacterial infestation offered by the experts
consulted by the Panel. See Anne 3, para. 67. A general definition of infestation is to be found in International
Standards for Phytosanitary Measures No.5: Glossary of Phytosanitary Terms, FAO, Rome 2002. "Presence in
a commodity of a living pest of the plant or plant product concerned. Infestation included infection."
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° MAFF "Detailed Rules for Plant Quarantine Enforcement Regulation Concerning
Fresh Fruit of Apple Produced in the United States of America " dated 1 April 1997.

2.18  Under the Plant Protection Law and the Enforcement Regulations, importation of host plants
of 15 quarantine pests, including fire blight bacteria and pests of rice plant not found in Japan, is
prohibited.” The legislation, however, permits Japan to decide, on a case-by-case basis, to lift the
import prohibition with respect to plants and products according to certain criteria that have been
established by past practice. These criteria are:

. Lifting is subject to a proposal of an alternative measure by a foreign government;

. the level of protection required of the proposed measure is that equivalent to import
prohibition; and

° the exporting government bears the burden of proving that the proposed measure
achieves the required level of protection.

2.19  Paragraph 25 of the Annexed List to Table 2 of the Plant Protection Law Enforcement
Regulations sets out conditions under which US apples may be imported into Japan: "Fresh fruit of
apple which are shipped from the United States of America directly to Japan without calling at any
port and which conform to the standards established by the Ministry of Agriculture, Forestry and
Fisheries".!* The relevant standards are currently set by MAFF Notification No. 3542 and the related
Detailed Rules.”® These are:

(i) Fruit must be produced in designated fire blight-free orchards. Designation of a fire
blight-free area as an export orchard is made by the United States Department of
Agriculture (USDA) upon application by the orchard owner. Any detection of a
blighted tree in this area by inspection will disqualify the orchard. Currently, the
designation is made for orchards in the States of Washington and Oregon;**

(i) the export orchard must be free of plants infected with fire blight and free of host
plants of fire blight (other than apples), whether or not infected:;

19 Article 7, paragraph 1, item 1 of the Law (Exhibits JPN-20 and USA-8) and Atrticle 9, item 1 and
Annexed Table 2 of the Enforcement Regulation (Exhibits JPN-21 and USA-9).

! Ministerial Ordinance No. 73: Plant Protection Law Enforcement Regulations, Annexed List, para.
25 (Exhibit JPN-21 and Exhibit USA-9). The United States contends that paragraph 25 of the Annexed List to
Table 2 of the Plant Protection Law Enforcement Regulations limits the importation of fresh fruit of apple from
the United States to Golden Delicious and Red Delicious apple varieties. The Panel, however, notes that there is
disagreement between the parties as to the English translation of the aforementioned paragraph 25. The English
translation of paragraph 25 provided by Japan makes no mention of the Golden Delicious and Red Delicious
variety requirement.

2 MAFF Notification No. 354, 10 March 1997, (Exhibit USA-10 and Exhibit JPN-22). Notification
No. 354 replaced an earlier Notification No. 1184, which first put into place the Japanese fire blight restrictions.
See MAFF Notification No. 1184, 22 August 1994, (Exhibit USA-11).

3 MAFF Detailed Rules for US Apples, 1 April 1997, (US translation, Exhibit USA-12 and Exhibit
JPN-23). The 1997 Detailed Rules amended but did not replace in full the 22 August 1994 Detailed Rules,
which implemented MAFF Notification No. 1184. It is therefore necessary to read the 1994 Detailed Rules in
conjunction with the 1997 Detailed Rules in order to understand the full scope of the Japanese fire blight
measures. See MAFF Detailed Rules for US Apples, 22 August 1994, (US translation, Exhibit USA-13).

14 Japan argues that the current phytosanitary requirements against fire blight can be applicable to apple
fruit produced in other states, but that United States has not submitted documentation on the status of other
quarantine pests for states other than Washington and Oregon. As such, Japan argues that this is a procedural

matter. Japan, Response to Questions from the Panel, 13 November, 2002, Question 47.
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(iii)  the fire blight-free orchard must be surrounded by a 500-meter buffer zone. Detection
of a blighted tree or plant in this zone will disqualify the export orchard,;

(iv)  the fire blight-free orchard and surrounding buffer zone must be inspected at least
three times annually. US officials will visually inspect twice, at the blossom and the
fruitlet stages, the export area and the buffer zone for any symptom of fire blight.
Japanese and US officials will jointly conduct visual inspection of these sites at
harvest time. Additional inspections are required following any strong storm (such as
a hail storm);

(v) harvested apples must be treated with surface disinfection by soaking in sodium
hypochlorite solution (100 ppm or more effective chlorine concentration) for one
minute or longer;

(vi) containers for harvesting must be disinfected by a chlorine treatment;
(vii)  the interior of the packing facility must be disinfected by a chlorine treatment;
(viii)  fruit destined for Japan must be kept separated post-harvest from other fruit;

(ix) US plant protection officials must certify or declare that fruit are free of quarantine
pests, "are not infested/infected with . . . fire blight", and were treated with chlorine;
and

x) Japanese officials must confirm that the US official has made the necessary
certification and that the chlorine treatment and orchard designations were properly
made. Japanese officials must also inspect both the disinfestation and packing
facilities.

C. INTERNATIONAL STANDARDS, GUIDELINES AND RECOMMENDATIONS

2.20  In their submissions, the parties considered certain international standards developed by the
Interim Commission on Phytosanitary Measures of the International Plant Protection Convention
("IPPC™) as relevant to the dispute. The SPS Agreement makes reference, in a number of provisions,
to "relevant international standards, guidelines and recommendations”. Annex A:3(c) of the SPS
Agreement states that the international standards, guidelines and recommendations relevant for plant
health are those developed under the auspices of the IPPC in cooperation with regional organizations
operating within the framework of the IPPC.

1. The IPPC

2.21  The IPPC is an international treaty deposited and administered by the Food and Agriculture
Organization of the United Nations (FAO) but implemented through the cooperation of member
governments and regional plant protection organizations. The IPPC currently has 120 contracting
parties.

2.22  The first text of the IPPC was drafted in 1929 and came into force in 1952, adopted by the
FAO Conference one year prior to that. Amendments were adopted by the FAO in 1979 and the
revised text came into force in 1991. In response to the role of the IPPC in the context of the Uruguay
Round and the negotiation of the SPS Agreement, the FAO established a Secretariat for the IPPC in
1992, followed by the formation of the Committee of Experts on Phytosanitary Measures (CEPM) in
1993. Negotiations for amendments to the IPPC, in order to reflect contemporary changes,
particularly in light of the SPS Agreement, started in 1995 and were finalized in 1997 when the FAO
Conference adopted the New Revised Text of the IPPC. The New Revised Text makes provision for
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the formation of a Commission on Phytosanitary Measures. The amended IPPC will come into force
upon ratification by two thirds of its contracting parties.

2.23  The purpose of the IPPC is to secure common and effective action to prevent the spread and
introduction of pests of plants and plant products, and to promote appropriate measures for their
control. An important role of the IPPC is that of developing International Standards for Phytosanitary
Measures (ISPM). National plant protection organizations or regional plant protection organizations
may submit draft standards to the Secretariat of the IPPC. These drafts are reviewed, edited, and
referred by the Secretariat to the CEPM. Alternatively, the IPPC Secretariat may form an
international working group or enlist experts to help draft a standard. The CEPM considers the
proposals and recommends action. ISPMs are adopted by the Interim Commission on Phytosantiary
Measures following a procedure that includes country consultation.

2. International standards for phytosanitary measures (ISPMs)

2.24  Two ISPMs that have been referred to in this dispute are ISPM 2 on Guidelines for Pest Risk
Analysis, adopted in 1996, and ISPM 11 on Pest Risk Analysis for Quarantine Pests, adopted in
2001.%°

2.25 ISPM 2 provides general guidelines for pest risk analysis (PRA) whereas ISPM 11 establishes
guidelines for conducting a risk analysis for quarantine pests.'® The former does not replace the
latter, therefore they have been designated by the IPPC as different international standards. However,
the two standards are related and present the same general framework for conducting a pest risk
assessment, although ISPM 11 outlines the analytical items in greater detail than ISPM 2.

2.26  Both ISPM 2 and ISPM 11 describe the PRA process as consisting of three stages. Stage one
involves (a) the identification of a pathway, usually an imported product, that may allow the
introduction and/or spread of quarantine pests, and (b) the identification of a pest that may qualify as a
guarantine pest. Stage two considers the identified pests individually and examines, for each one,
whether the criteria for quarantine pest status are satisfied, that is, that the pest is of "potential
economic importance to the area endangered thereby and not yet present there, or present but not
widely distributed and being officially controlled”. Based on the information gathered under stages
one and two, stage three determines the appropriate phytosanitary measure(s) to be adopted. The
three stages are summarized in both PRA Guidelines as: "initiating the process for analysing risk",
"assessing pest risk™ and "managing pest risk", respectively.

2.27 In ISPM 2, the process for pest risk assessment is broadly divided into five interrelated steps:
consideration of geographical and regulatory criteria; economic importance criteria; spread potential
after establishment; potential economic importance; and introduction potential. The 1996 guidelines
provide a partial checklist of factors that might affect entry and establishment of a pest.

2.28 In ISPM 11, the process for pest risk assessment is set out in more detail. The PRA process
can be broadly divided into three interrelated steps: pest categorization, assessment of the probability
of introduction and spread, and an assessment of potential economic consequences (including
environmental impacts). Pest introduction is comprised of both entry and establishment. Assessing
the probability of introduction requires an analysis of each of the pathways with which a pest may be
associated from its origin to its establishment in the PRA area. The 2001 guidelines identify the

> International Standard for Phytosanitary Measures No.2: Guidelines for Pest Risk Analysis, FAO,
Rome 1996 (Exhibit JPN-30), and International Standard for Phytosanitary Measures No.11: Pest Risk
Analysis for Quarantine Pests, FAO, Rome 2001 (Exhibit USA-15).

1 The IPPC defines a quarantine pest as: a pest of potential economic importance to the area
endangered thereby and not yet present there, or present but not widely distributed and being officially
controlled. International Standards for Phytosanitary Measures No.5: Glossary of Phytosanitary Terms, p.14,
FAO, Rome 2002.
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following broad issues which should be considered and provides detailed guidance under each

heading:
(a)
(b)
(©)
(d)
(€)
(f)
(9)
(h)
(i)
)

Probability of the pest being associated with the pathway at origin;

probability of survival during transport or storage;

probability of pest surviving existing pest management procedures;
probability of transfer to a suitable host;

probability of establishment;

availability of suitable hosts, alternate hosts and vectors in the PRA area;
suitability of environment;

cultural practices and control measures;

other characteristics of the pest affecting the probability of establishment; and

probability of spread after establishment.

2.29 ISPM 2 states that pest risk management should be proportional to the risk identified in the
assessment of risk. Pest risk management options identified in the 1996 guidelines are:

(a)
(b)
(©)

(d)
(€)

(f)
(9)
(h)

Inclusion in list of prohibited pests;
phytosanitary inspection and certification prior to export;

definition of requirements to be satisfied before export (e.g. treatment, origin from
pest-free area, growing season inspection, certification scheme);

inspection at entry;

treatment at point of entry, inspection station or, if appropriate, at place of
destination;

detention in post-entry quarantine;
post-entry measures (restrictions on use of product, control measures); and

prohibition of entry of specific products from specific origins.

2.30  Pest risk management options may also concern ways of reducing risk of damage. ISPM 2
states that the efficacy and impact of the various options in reducing risk to an acceptable level should
be evaluated in terms of the following factors:

(a)
(b)
(©)
(d)

Biological effectiveness;
cost/benefit of implementation;
impact on existing regulations;

commercial impact;
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(e social impact;

()] phytosanitary policy considerations;

(9) time to implement a new regulation;

(h) efficacy of option against other quarantine pests; and
(i) environmental impact.

2.31  ISPM 11 identifies risk management options in more detail. The 2001 guidelines specifically
state that zero-risk is not a reasonable option, and that the guiding principle for risk management
should be to manage risk to achieve the required degree of safety that can be justified and is feasible
within the limits of available options and resources. As such, pest risk management (in the analytical
sense) is the process of identifying ways to react to a perceived risk, evaluating the efficacy of these
actions, and identifying the most appropriate options. The uncertainties noted in the assessments of
economic consequences and probability of introduction should also be considered and included in the
selection of a pest management option.'” The ISPM lists examples of measures classified into broad
categories that relate to the pest status of the pathway in the country of origin. These include
measures:

@) Applied to the consignment;

(b) applied to prevent or reduce original infestation in the crop;

(©) to ensure the area or place or site of production or crop is free from the pest;
(d) for other types of pathways (such as to curb natural spread);

(e) within the importing country;

0 concerning the prohibition of commaodities; and

)] phytosanitary certificates and other compliance measures.

2.32  Another ISPM referred to by Japan in this dispute was ISPM 10 on Requirements for the
Establishment of Pest Free Places of Production and Pest Free Production Sites.*®

Il. CLAIMS OF THE PARTIES

3.1 The United States claimed that Japan prohibited the importation of apple fruit unless such
apples were produced, treated, and imported in accordance with Japan’s highly-restrictive fire blight
measures. The United States did not question that fire blight was a plant disease of serious biological
and economic consequences nor Japan’s right to enact measures to protect against the risks arising
from transmission of fire blight disease within its territory. However, the United States claimed that
Japan’s measures on the importation of apple fruit were not consistent with Japan’s obligations under
the SPS Agreement in that:

o Japan had failed to ensure that its fire blight measures were not maintained
without sufficient scientific evidence and these measures were therefore
inconsistent with Article 2.2 of the SPS Agreement;

7 0Op. cit., ISPM 11, para 3.
8 International Standard for Phytosanitary Measures No.10: Requirements for the Establishment of
Pest Free Places of Production and Pest Free Production Sites, FAO, Rome 1999 (Exhibit JPN-24).



WT/DS245/R
Page 10

Japan had failed to ensure that its fire blight measures were based on an
assessment of the risks to plant life or health and therefore these measures were
inconsistent with Article 5.1 of the SPS Agreement;

In its assessment of risks, Japan had failed to take into account available scientific
evidence, relevant ecological and environmental conditions, and quarantine or
other treatment and therefore had acted inconsistently with Article 5.2 of the SPS
Agreement;

Japan had failed to ensure that its fire blight measures were not more trade-
restrictive than required to achieve its appropriate level of phytosanitary protection,
taking into account technical and economic feasibility, and these measures were
therefore inconsistent with Article 5.6 of the SPS Agreement;

Japan had failed to notify changes in and information on its fire blight measures
and therefore had acted inconsistently with Article 7 and Annex B of the SPS
Agreement.

The United States further claimed that Japan had acted inconsistently with its obligations under
Acrticle XI of GATT 1994 and under Article 4.2 of the Agreement on Agriculture.

3.2 Japan argued that the United States had not established a prima facie case in respect of the
claims it had made. Japan claimed its measure was fully consistent with Articles 2.2, 5.1, 5.2, 5.6, 7,
and Annex B of the SPS Agreement, Article XI of GATT of 1994, and Article 4.2 of the Agreement

on Agriculture.

Alternatively, Japan claimed that the measure was a provisional measure in

conformity with Article 5.7 of the SPS Agreement and was otherwise consistent with Articles 5.1, 5.2,
5.6, 7, and Annex B of the SPS Agreement, Article XI of GATT of 1994, and Article 4.2 of the
Agreement on Agriculture.
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V. ARGUMENTS OF THE PARTIES
A. THE SCOPE OF THE DISPUTE
1. Relevant provisions

4.1 Japan observed that in the request for the establishment of a panel, the United States made
claims additional to those that it had set out in the request for consultations on Japan's measures on the
importation of apples.’® The additional claims of inconsistency concerned Article 5.5 of the SPS
Agreement and Article 4.2 of the Agreement on Agriculture. Japan noted that no bilateral
consultation had taken place in respect of Article 4.2 of the Agreement on Agriculture or Article 5.5
of the SPS Agreement. Article 4.5 of the DSU expressly provides that Members should attempt to
obtain satisfactory adjustment before resorting to further action. Since the United States had made no
attempt to discuss these two provisions with Japan, and further, the United States had not made any
claim under these provisions in its written submissions, Japan asked that these provisions not be
included in the terms of reference for the Panel and that they be removed from the scope of the
proceedings of the Panel

4.2 The United States argued that there was no requirement in the DSU to consult on a particular
claim in order to include that claim in a Panel request and to have such a claim form part of the
Panel’s terms of reference. The purpose of consultations was to provide a better understanding of the
facts and circumstances of a dispute; logically, then, a party might identify new claims in the course
of consultations.”* The United States further noted that the Panel had been established by the DSB
with standard terms of reference pursuant to DSU Article 7.1. Both Article 4.2 of the Agreement on
Agriculture and Article 5.5 of the SPS Agreement were named in the US panel request and both were
within the Panel’s terms of reference. As the Panel was not able to alter its terms of reference, there
was no basis for Japan’s request to "remove" them from the scope of the proceedings.

4.3 In its first submission, Japan argued that the United States had failed to substantiate its
claims under Article XI of GATT 1994, Article 4.2 of the Agreement on Agriculture and Aurticles 2.3,
5.3, 5.5, 6.1 or 6.2 of the SPS Agreement. It requested, therefore, that the Panel remove these
provisions from the scope of the proceedings. In its second submission, Japan noted that the United
States had raised Article X1 of GATT 1994 and Article 4.2 of the Agreement on Agriculture during
the course of the first substantive meeting of the Panel, but had still failed to make a specific case on
the basis of other provisions. As such, Japan requested that the Panel should not consider the merit of
any of the provisions that the United States had not addressed, namely, Articles 2.3, 5.3, 5.5, 6.1 or
6.2 of the SPS Agreement.

4.4 The United States recalled that the Appellate Body had stated that: "[t]here is no requirement
in the DSU or in GATT practice for arguments on all claims relating to the matter referred to the DSB
to be set out in a complaining party’s first written submission to the panel".?> Furthermore, in Chile —
Price Band System, the Appellate Body had reaffirmed that the question of whether or not a
complaining party has articulated a claim under a provision within the panel’s terms of reference
cannot be determined from the first written submission alone, but had to be examined on the basis of
the complaining party’s answers to panel questions and its rebuttal submission.?®

9 WT/DS245/2 and WT/DS245/1, respectively.

20 |_etter to the Panel from Japan, 6 June 2002.

2! Reply of the United States to the Request by Japan for Preliminary Rulings, 16 October 2002.

22 Appellate Body Report in EC — Bananas |11, para. 145; also Appellate Body Report in Chile — Price
Band System, para. 158.

2% Appellate Body Report in Chile — Price Band System, paras. 154-57, 159-62.
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45 The United States further noted that the European Communities had raised concerns whether
or not the United States had presented a prima facie case that Japan had violated certain provisions not
covered in the US first written submission, and that by that not stating all its claims in a first written
submission the United States could prevent the respondent from using all stages of the panel
proceeding to defend itself.** As the European Communities acknowledged, there is no requirement
in the DSU that a complaining party set out its arguments on all of its claims in its first written
submission. Hence the United States argued that the Panel should defer its examination of whether
arguments had been made and whether these arguments were sufficient to satisfy a prima facie case
until the conclusion of all submissions. Furthermore, there would be no prejudice to a respondent's
rights of defence so long as the complainant's arguments were made clear in the course of the
proceedings and the responding party was given sufficient opportunity to respond. The United States
recalled that it had advanced argumentation in its oral statement to the Panel on Article 4.2 of the
Agreement on Agriculture and Article XI of GATT 1994, and Japan had had ample opportunity to
respond to those arguments.”

2. Objection to submitted evidence

4.6 Japan noted that in its first written submission, the United States included as exhibits
communications from Dr Tom van der Zwet, formerly of the Appalachian Fruit Research Station in
West Virginia, and a letter by Professor Sherman Thomson of Utah State University.”® The
declaration by Dr van der Zwet and the letter of Professor Thomson contained clarifications as to a
scientific paper they had jointly published in 1990 entitled "Population of Erwinia amylovora on
External and Internal Apple Fruit Tissues".”” Japan stated that it had seen these pieces of evidence for
the first time in the US first submission. Efforts to collect new scientific evidence should, first and
foremost, be made for the purpose of resolution of the matter through good faith consultations, if
necessary, under GATT Articles XXII and XXIII, and Article 4 of the DSU. Japan maintained that
the United States should have, and could have, made efforts to obtain and share these pieces of
evidence prior to the bilateral consultations, rather than seeking to clarify the scientific evidence after
completion of the bilateral consultations. In its view, the United States should have shared this
information, at the latest, during the Article 4 DSU consultations held on 18 April 2002. In light of
these serious procedural and substantive flaws, Japan requested the Panel to remove the two
communications from the proceedings.

4.7 The United States noted that the 60-day consultation period ended on 30 April 2002 and that
it had requested the establishment of a panel on 7 May 2002, whereas the declaration of Dr van der
Zwet was dated 16 July 2002, and the letter of Professor Thomson was dated 23 August 2002. Japan
had been made aware of the content of these communications as of the US first submission. Japan's
contention that it would be denied an opportunity to settle the matter in good faith through bilateral
consultations should the Panel utilize these communications in its findings was erroneous. The dispute
settlement procedures envisioned the development of mutually satisfactory solutions at any stage
during a dispute; that opportunity remained open to Japan, should it choose to pursue it.”®

4.8 The United States further argued that Australia’s suggestion that the defending party had to be
allowed the opportunity to reassess risk if the complaining party learnt of new scientific evidence
would upset the balance of rights and obligations of WTO Members under the covered agreements.?

24 Oral Statement of the European Communities in the Panel meeting with third parties, paras. 3-6.

% Letter from the United States to the Panel on Arguments raised by Australia and the European
Communities, 1 November 2002.

% Exhibits USA-18 and USA-19, respectively.

27T, van der Zwet et al. (1990) "Population of Erwinia amylovora on External and Internal Apple Fruit
Tissues", Plant Disease 74, pp. 711-16 (Exhibit JPN-7, Exhibit USA-17).

%8 DSU, Atrticle 3.7.

% Oral statement of Australia in the Panel meeting with third parties, para. 10.
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Nothing in the SPS Agreement required that the United States, which had unsuccessfully pursued
cooperate efforts to obtain a relaxation of Japan’s fire blight measures, had to forego dispute
settlement when Japan was not in compliance with its WTO obligations. Furthermore, nothing
prevented Japan from reassessing the risk pursuant to Article 5 of the SPS Agreement in light of the
scientific evidence provided by Drs van der Zwet and Thomson. Japan was familiar with the 1990
paper by van der Zwet et al., and aware of its ambiguities and inconsistencies. Nonetheless, Japan
had not sought to clarify issues with the authors in the 12 years since the paper had been published. It
was Japan that "should have, and could have, obtained" clarification of the 1990 paper long before
because of Japan’s obligation under Article 2.2 of the SPS Agreement to ensure that its measure was
not maintained without sufficient scientific evidence, but Japan appeared to have been relying on an
inaccurate reading of the 1990 paper as a basis for its fire blight measures.

4.9 In Japan's view, due process required that an expert’s opinion be subjected to cross-
examination; this was of paramount importance when the opinion related to the central issue of the
dispute. Since the WTO dispute settlement procedure was not designed to hear witnesses, however,
the parties and the Panel relied on documentary evidence. In order to ensure objectivity, an implicit
assumption of the dispute resolution process was that parties should not introduce evidence in an
unfair manner. Moreover, while the United States insisted that Japan should have inquired with the
authors of van der Zwet et al. (1990) for clarification, Japan was not in a position to do so because the
conclusion of the article clearly indicated potential E. amylovora inside mature, symptomless apple
fruit.

410 The United States recalled that the Panel’s working procedures required the parties to
"submit all factual evidence to the Panel no later than during the first substantive meeting, except with
respect to evidence necessary for purposes of rebuttals or answers to questions".* The United States
had complied with these procedures. The working procedures and the DSU also provided Japan with
ample opportunity to comment on these two communications contained in the US first submission.
Furthermore, the United States argued that the Panel itself was charged under Article 11 of the DSU
with making an "objective assessment of the matter”. Thus, the Panel could weigh the evidentiary
value of these communications in light of the original 1990 paper, comments by Japan, and the expert
advice provided by the scientific experts consulted by the Panel.

4.11 Japan contended that fairness in this case required that the findings of an already published
paper should be revised or qualified only by another published paper. Furthermore, the United States
had admitted in the first substantive meeting of the Panel that the US Government had drafted the
communications first. As such, the letters focused only on what the United States wanted the authors
to state and there was no assurance of the objectivity of these unpublished, private communications.
These documents only indicated to what extent the authors were prepared to support the US
Government and scientific objectivity could never be achieved by reading these documents.

4.12 The United States explained that it had contacted Dr van der Zwet and posed specific
questions to him by telephone and e-mail communications. His oral answers had been recorded in
writing, and returned to Dr van der Zwet, asking for his review. Dr van der Zwet had made changes
to further clarify his answers, and had agreed that his answers could be made public. The United
States had submitted specific questions to Professor Thomson by e-mail. Dr Thomson had agreed that
his answers could be made public. The respective author had signed each document.

413 The United States noted, furthermore, that Japan itself did not practice the purported
evidentiary rule mandated by "due process” and "fairness". Japan had also presented unpublished
evidence, which had not been subjected to any cross-examination."*" The United States did not object

%0 panel Working Procedures, para. 11, 5 August 2002, Annex 1.

31 "Communication” of Dr J.P. Paulin to Biosecurity Australia as reported in Australia’s "Draft Import
Risk Analysis on the Importation of Apples (Malus x domestica Borkh) from New Zealand"; (First Written
Submission of Japan, para. 124); reference for economic losses from fire blight outbreak in Melbourne,
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to Japan’s introduction of previously unpublished evidence in its first written submission, and was
examining this evidence.

4.14  Japan was concerned by the US rejection of the notion of procedural fairness and objectivity
in the dispute settlement process. Procedural fairness had paramount importance in any dispute and
genuine concerns had been expressed in this case, as demonstrated by the third party submission of
the European Communities. In this context, Japan stated that it was prepared to withdraw the
unpublished evidence that it had cited in its first submission. Japan emphasized that scientific
information which had not been available or accessible to Japan could not be taken into consideration
for determining whether or not the scientific evidence underlying its measure was sufficient under
Article 2.2, as the European Communities and Australia pointed out in their oral statements at the
third party meeting.

4.15 In a letter to the parties on 15 January 2003, the Panel referred to Japan's request for a
preliminary ruling concerning the admissibility of the declaration from Dr van der Zwet (USA-18)
and the letter from Professor Thomson (USA-19) submitted by the United States with its first written
submission.** The Panel noted that, as a matter of principle, the parties were entitled to submit
evidence in support of their arguments. Having considered the arguments of the parties, the Panel
was not convinced that, in this particular instance, it should exclude the aforementioned exhibits from
the proceedings a priori. This decision was without prejudice to the weight, if any, that the Panel
might ultimately ascribe to these documents, including in light of Japan's comments.

4.16  Subsequent to the Panel’s ruling, Japan requested that the Panel take fully into consideration
its position on this matter, and the question of how these exhibits had been obtained, when
determining what weight, if any, should be given to them. Japan contended that the weight given to
these exhibits should be, at best, "negligible".

B. THE MEASURE (OR MEASURES) AT ISSUE

4.17  The United States observed that Japan prohibited the importation of US apples unless they
were produced, harvested and imported according to Japan's fire blight restrictions. Japan currently
imposed nine requirements (related to fire blight) that had to be satisfied in order to import US
apples.®®* All nine of these requirements had to be met before imports were permitted. The United
States contended that Japan's prohibition on imports of US apples unless all of these requirements had
been met was inconsistent with Japan's obligations. Moreover, each of the requirements could be
considered a separate phytosanitary measure within the meaning of the SPS Agreement. As defined in
Annex A (and as relevant to this dispute), an SPS measure was "[a]ny measure applied ... to protect ...
plant life or health from risks arising from the entry, establishment or spread of pests, diseases, ... or
disease-causing organisms™ and such "measures include all relevant laws, decrees, regulations,
requirements and procedures including, inter alia, end product criteria; processes and production
methods; testing, inspection, certification and approval procedures; [and] quarantine requirements".>*
Thus, each of the nine requirements and procedures necessary for importation of US apples was a
phytosanitary measure, and each requirement was inconsistent with Japan’s obligations under
Avrticle 2.2 of the SPS Agreement.

Australia, based on unpublished, anonymous "“personal communication" (Exhibit JPN-10, para. 25);
unpublished, anonymous paper entitled "Verification of Roberts et al. (1998) for probability of introduction and
establishment of Erwinia amylovora™ (Exhibit JPN-16); and unpublished, anonymous document entitled
"Occurrence Level of Fire Blight in 2000 When the Japan-U.S. Joint Experiment was Carried Out" (Exhibit
JPN-33).

%2 panel letter to the Parties, 15 January 2003.

*Answers of the United States to Additional Questions from the Panel, 28 January 2003, para. 1.

% SPS Agreement, Annex A, para. 1.
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418 The United States indicated that it did not contest that fire blight was a plant disease of
serious biological and economic consequences, and it recognized Japan’s right to enact measures to
protect against the risks arising from transmission of fire blight disease within its territory. However,
the United States argued that Japan could not restrict the importation of apples without scientific
evidence that exported apples could transmit the disease.

4.19  Japan described its requirements on US apples as a "systemic approach™* comprised of
measures at various stages which extended from blossom to shipment. The "systemic approach” as a
whole was the minimum necessary set of requirements to achieve Japan's appropriate level of
protection. Although the requirements were technically independent, they were inseparable and
integral parts of a single "measure”. Some of the components were interrelated. For example, the
inspection and buffer zone requirements were necessary to ensure that the requirement of a disease-
free orchard was met. The certification and confirmation requirements were logical procedural steps
to ensure that the other requirements had been met. For these reasons, Japan argued that its
requirements should be considered as one measure, necessary to protect Japan from fire blight.

4.20  Japan argued that since the degree of prevalence of the disease at production sites, the States
of Washington and Oregon, varied from year to year, preventive measures should be such that would
provide security even during severe outbreaks, in order to effectively prevent the introduction of fire
blight into Japan.

4.21  The United States claimed that each of Japan's fire blight restrictions (or requirements) could
be considered to be maintained without sufficient scientific evidence because there was no scientific
evidence that harvested, mature US apples, the exported commodity, could serve as a pathway for
introduction of fire blight to Japan. Where there was not scientific evidence that each and every step
in any hypothetical pathway would be completed, there was no scientific evidence that the pathway
would be completed and that exported apple fruit could serve to introduce the disease to Japan. The
imposition of any of the Japanese fire blight restrictions (or requirements) on such apple fruit was
therefore inconsistent with Japan's obligations under Article 2.2 because there was not "sufficient
scientific evidence" to support any measure other than restricting importation to the exported
commodity.

4.22  Japan countered that Article 2.2 of the SPS Agreement provided "Members shall ensure that
any ... phytosanitary measure ... is not maintained without sufficient scientific evidence ..."
Therefore, it was the measure, not each step of the pathway, that had to be supported by scientific
evidence. Japan nevertheless recalled that it had submitted relevant scientific evidence included in
scientific literature, international standards and SPS measures of other Members, for each component
of the measure in question.

4.23  The United States responded that it did not agree that the legal requirement of "sufficient
scientific evidence™ under Article 2.2 related to "each step of the pathway" identified by Japan rather
than to Japan’s fire blight measures. However, for Japan to maintain any fire blight measure on
imported US apple fruit consistent with Article 2.2, and for Japan to base any fire blight measures on
imported US apple fruit on an assessment of risks within the meaning of Article 5.1 and Annex A, the
imported commodity had to pose a risk to plant life or health within Japan; there had to be a
probability or likelihood of introduction of fire blight via that imported commodity.

4.24  The United States contended that the scientific experts had confirmed that there was no
scientific evidence that trade in apple fruit had ever spread fire blight. The experts also confirmed,
through their answers to specific questions on the content of the scientific evidence, that there was no
scientific evidence that any hypothetical pathway via the imported commodity would be completed
because there was no evidence that at least one step in each such hypothetical pathway would be

% More usually referred to as a "systems approach”.
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completed. Thus, there was no probability or likelihood of introduction of fire blight via imported US
apple fruit, and such fruit did not pose a risk to plant life or health within Japan.

1. Fire blight status of Japan

4.25  The United States noted that Japan claimed to be free of fire blight, despite scientific reports
in the Japanese literature that documented the occurrence and identification of the pathogen in Japan.
Despite substantial evidence to the contrary, for the purposes of this dispute the United States was
prepared to assume that Japan was, as it claimed, free of fire blight and fire blight bacteria.

4.26  Japan did not dispute that reports of fire blight disease in Japan had been made periodically
since the start of the twentieth century. However, these reports were considered unreliable by later
studies, and the prevailing academic view did not support the conclusions of these earlier studies.*
Japan further maintained that had the earlier discoveries been of fire blight, the disease — given its
known propagation ability - would by now have spread throughout Japan. Japan also indicated that a
plant pathogenic bacterium closely related to E. amylovora was reported in the 1990s to cause a fire
blight-like disease of pear on Hokkaido. The disease, bacterial shoot blight of pear, had been
eradicated from Hokkaido after a five-year programme in the early 1990s.

2. History of the dispute

4.27 The United States indicated that it had first requested market access for apples in
November 1982. It had provided Japan with scientific evidence that fire blight was not transmitted on
apple fruit as early as 1983.%'

4.28  Japan noted that its Plant Protection Law of May 1950 and its Enforcement Regulation of
June 1950 prohibited the import of host plants of 15 quarantine pests, including fire blight bacteria
and pests of rice plant not found in Japan. Japan could decide, on a case-by-case basis, to lift the
import prohibition with respect to plants and products on the basis of an alternative measure proposed
by the government of a supplying country, if the level of protection provided by the alternative
measure was equivalent to the import prohibition. The exporting government bore the burden of
proving that the proposed measure achieved the required level of protection. The current
phytosanitary requirements were one such "alternative measure™ proposed by the United States. In
April 1991, the United States first proposed a set of phytosanitary measures for consideration by
Japan, and submitted a subsequent proposal in March 1994. On the basis of these proposals, and
through subsequent bilateral discussions between the phytosanitary authorities, on 22 August 1994
Japan adopted the present phytosanitary requirements for fire blight required for importation of apples
from the United States. These requirements constituted the measure in dispute.

4.29  The United States noted that New Zealand had also sought the lifting of Japan's prohibition
on the importation of apples linked to fire blight. New Zealand’s efforts had resulted in a bilateral
agreement which predated that of the United States with Japan, and which contained the present
restrictions. The United States had acquiesced to the fire blight measures imposed by Japan in 1994
as an alternative to an outright ban on imported apple fruit. However, the United States maintained
that it had accepted these measures reluctantly, recognizing that the scientific evidence did not support
the restrictions. The United States argued that it had subsequently undertaken an active, prolonged,
good-faith effort to work with Japan to resolve the dispute on a technical level. This included
presenting and explaining at numerous bilateral meetings the scientific evidence that mature apple
fruit were not a pathway for fire blight to Japan and proposing alternative measures for Japan’s
consideration. The United States had even conducted joint research with Japan in 2000, even though

% A. Mizuno et al. (2002, original in Japanese), "Examination of Alleged Occurrence of Fire Blight in
Japan", Research Bulletin of the Plant Protection Service Japan 39, (Exhibit JPN-13).
%" Chronology of US Efforts to Resolve the Dispute Bilaterally (Exhibit USA-1).
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it was aware that this research duplicated numerous previous scientific studies that had evaluated the
incidence of endophytic and epiphytic bacteria on, or in, mature apple fruit.

4.30 Japan argued that the United States had created confusion by submitting inconsistent
proposals, and had not presented convincing new evidence sufficient to justify any relaxation in
Japan's phytosanitary measure.

4.31  Japan indicated that the table below chronicled the bilateral contacts and proposals made by
both parties in relation to Japan's phytosanitary measure.
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Table - Bilateral Contacts and Proposals between the United States and Japan

regarding Fire Blight-Related Restrictions on Apple Fruit, 1995-2002

Date

Proposal

February 1995

US proposal to narrow the width of the buffer zone from 500 meters
to 400 meters.

November 1996

US proposal (1) to narrow the width of the buffer zone to 10 meters,
(2) to reduce the number of site inspection routines from three to one
only at the harvest time, and (3) continued chlorine treatment. Japan
rejected the US proposal in December 1996.

September 1998

US proposal to (1) abolish the buffer zone requirement and (2) relax
site inspection routines from three times to one harvest inspection,
and (3) presentation of new evidence by Roberts et al. (1998).%
Japan did not accept the methods and results of the Roberts study, nor
the US proposal.

August 1999

US proposal (1) a 10-meter wide buffer zone, (2) inspection once at
harvest time, and (3) exportation only from orchards where the rate of
fire blight occurrence was not over 1%, except for apples from
infected trees and the 10-meter area surrounding them.

October 1999

Japan proposed a joint study with the US of two experiments, one on
the width of the buffer zone and the other on the number of
inspections.

April to December
2000

Joint US-Japanese experiments in Washington State during the 2000
growing season.

February 2001

US communicated to Japan the results of the joint experiments.
Japan stated that, inter alia, the experiment on the width of the buffer
zone was insufficient because it had failed to generate scientific
evidence indicating the level of risk during seasons of severe fire
blight outbreaks. The inspection routines experiment had not been
performed as per Japan’s proposal, as the United States was unable to
find suitable orchards for the experiment. The United States had
instead designed and performed an experiment using artificially
inoculated apple twigs.

October 2001

Bilateral meeting, but no agreement as to how to evaluate the results
of the 2000 experiment. Japan requested the United States to provide
additional information on five supplementary issues.

March 2002

US request for consultations under the DSU with respect to Japan's
apple import restrictions.

* R.G. Roberts et al. (1998), "The potential for spread of Erwinia amylovora and fire blight via
commercial apple fruit; a critical review and risk assessment", Crop Protection 17, pp. 19-28 (Exhibit

JPN-5, Exhibit USA-4).
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C. APPLICATION OF THE SPS AGREEMENT

4.32  The United States argued that Japan’s measures were phytosanitary measures as defined
by the SPS Agreement in Annex A.

4.33  Japan did not dispute that the measure at issue was covered by the SPS Agreement.
D. BURDEN OF PROOF

434 The United States recognized that in this dispute it bore the burden of proof of
establishing that Japan's fire blight measures were: (i) maintained without sufficient scientific
evidence; (ii) were not based on a risk assessment appropriate to the circumstances; (iii) were
not the least trade restrictive necessary to achieve Japan's appropriate level of protection; and (iv)
had not been notified in accordance with Article 7 and Annex B of the SPS Agreement. As the
scientific evidence submitted by the United States demonstrated that mature, symptomless apples
had not disseminated fire blight and did not serve as a vector for the introduction of the disease,
the lack of any justification for Japan's measure was evident. The United States believed that it
had met its burden of proof under the SPS Agreement.

4.35  Japan considered the issue of the burden of proof - who bore it and how - was central to
determine whether or not the scientific evidence underlying Japan’s measure was "sufficient"”
under Article 2.2. In its first submission, the United States had attempted to demonstrate
"insufficiency” with information contradicting Japan’s scientific evidence. The submission of
contradictory information did not by itself demonstrate that Japan’s scientific evidence was
insufficient. It only implied that there were various conditions that affected the presence or
absence of the bacteria in the fruit, and that the risk of dissemination might not manifest itself
under certain conditions. Unless those conditions were clearly established, Japan could not know
when mature, symptomless apples were safe. The studies the United States cited merely
demonstrated that risks might not be present in certain, limited circumstances, not that the risk
may never be present or that risk management was unnecessary.

4.36  Japan argued that the proof required of a complaining party was that the defendant’s
scientific evidence for the perception, identification and evaluation of the risk was conclusively
refuted, or the evidence was irrelevant to the introduction or maintenance of the risk management
measure in question. In order for an exporting country to establish a prima facie case under
Avrticle 2.2, it had to positively prove "insufficiency” of scientific evidence in this sense. Japan
contended that this interpretation was consistent with the notion of judicial equity, which
emphasized the burden of proof of the United States as the party that naturally®® possessed a large
amount of evidence on the bacteria (E.amylovora). Furthermore, the objective of Japan’s
measure was to manage the risk according to its appropriate level of protection. In order to
control that risk and to enable importation, Japan had to rely on the exporting country’s proposals
and cooperation, as they possessed the information required to evaluate the risk.

4.37  The United States recalled that Japan had an obligation under Article 2.2 not to maintain
a measure without sufficient scientific evidence. The assignment of the burden of proof in
dispute settlement could not alter this obligation. In Japan —Agricultural Products I, the United
States had argued that it would be impossible to prove that no scientific evidence supporting a
measure existed because it was impossible to prove a negative. The Appellate Body had noted

% By virtue of the presence of E. amylovora on the territory of the United States.
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that, in the context of an argument that there was no scientific evidence supporting a measure
under Article 2.2:

"[It is] sufficient . . . to raise a presumption that there are no relevant studies or
reports. Raising [such] a presumption . . . is not an impossible burden. The
United States could have requested Japan, pursuant to Article 5.8 of the SPS
Agreement, to provide 'an explanation of the reasons' for its varietal testing
requirement, in particular, as it applies to [several products]. Japan would, in
that case, be obliged to provide such an explanation. The failure of Japan to
bring forward scientific studies or reports in support of its [measure] would have
been a strong indication that there are no such studies or reports. The United
States could also have asked the Panel’s experts specific questions as to the
existence of relevant scientific studies or reports or it could have submitted to the
Panel the opinion of experts consulted by it on this issue."*

438 From this it was clear that while the burden of presenting facts and arguments
establishing a presumption of an absence of evidence lay with the United States, this burden was
not, in light of the nature of the obligation, a high one. The United States had not simply brought
forward evidence that contradicted the evidence that Japan cited (although the evidence, properly
read, did significantly contradict Japan ’s reading of it). Rather, it had brought forward scientific
evidence that: (1) there was no scientific evidence that mature apple fruit had ever transmitted
E. amylovora and introduced the disease; (2) there was no scientific evidence that mature apple
fruit harvested from an orchard might be infected with E. amylovora; (3) there was no scientific
evidence that mature apple fruit harvested from an orchard might be endophytically contaminated
with E. amylovora; and (4) there was no scientific evidence that a vector existed to transfer any
hypothetically surviving E. amylovora on a discarded mature apple fruit within Japan to a
susceptible plant host.

4.39 The United States further observed that Japan had the same access to the scientific
evidence as any other WTO Member. Further, Japan could not credibly fault the US creation of,
and provision of, relevant scientific evidence over the course of the past 15 years. Over that time,
the United States had conducted a comprehensive review of the fire blight literature and four
experiments, including even the repetition of a study documenting the absence of endophytic
bacteria in mature fruit, simply to obtain the evidence in the presence of Japanese scientists. That
Japan continued to deny the affirmative scientific evidence of a lack of risk from mature apple
fruit supported a conclusion not that Japan lacked the ability to obtain evidence, but that it did not
wish to obtain it.

4.40 Japan argued that the US arguments reflected its risk-taking approach. The United
States had nothing to lose if fire blight were disseminated into Japan or any other country. As
such, the US approach was not objective. The United States would immediately recognize the
risk posed by apple fruit if it was required to guarantee that the apples would not disseminate the
disease. Japan noted that Dr Paulin, in commenting on Australia’s draft risk assessment for fire
blight, had clearly stated that the risk is "different from zero".* As such, one could not deny that
the risk was genuine. Risk-taking could not be confused with objectivity. For countries with fire
blight, the available evidence might imply too small a risk to worry about. But for countries free

“ Appellate Body Report in Japan — Agricultural Products 11, para. 137.
*J.P. Paulin, Communication, Biosecurity Australia, Draft Import Risk Analysis on the
Importation of Apples (Malus x domestica Borkh) from New Zealand (2000), (Exhibit NZL-4).
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of the disease, the same evidence and the same risk could be significant. Therefore even if some
evidence did not appear to be "sufficient” according to the "mainstream opinion", it had to be
evaluated in light of Member's right to act in a discretionary manner and to ensure its level of
protection.

441 Japan maintained that it’s interpretation was consistent with the Appellate Body’s ruling
in EC — Hormones on Article 5.1. The Appellate Body had stated:

"[E]qually responsible and representative governments may act in good faith on
the basis of what, at a given time, may be a divergent opinion coming from
qualified and respected sources. By itself, this does not necessarily signal the
absence of a reasonable relationship between the SPS measure and the risk
assessment, especially where the risk involved is life-threatening in character and
is perceived to constitute a clear and imminent threat to public health and safety.
Determination of the presence or absence of that relationship can only be done on
a case-by-case basis, after account is taken of all considerations rationally
bearing upon the issue of potential adverse health effects.”” "

This ruling clarified that refutation by a mainstream opinion might not be enough to establish a
prima facie case under Article 5.1, which could be considered substantiation of Article 2.2.

4.42  Furthermore, Japan considered that an Article 2.2 case inevitably raised issues relating to
the appropriate level of protection of the importing Member, which was also addressed in
Article 4 on equivalence. In order to understand the SPS Agreement in a coherent manner,
Avrticle 2.2 had thus to be interpreted in light of Article 4. An importing Member applied a
measure designed to achieve its appropriate level of protection; when an exporting Member
questioned the sufficiency of the scientific evidence relating to this measure, the exporting
Member had to objectively demonstrate that the appropriate level of protection of the importing
Member would be achieved by an alternative SPS measure. Otherwise, the importing Member
would be compelled to abolish the measure without any assurance of achieving its appropriate
level of protection. As a result, the appropriate level of protection of the importing Member
would be undermined and the object and purpose of the SPS measure to protect human, animal or
plant life or health, while promoting international trade, would not be achieved. Therefore, Japan
argued, it could not be concluded that an exporting Member had established a prima facie case of
inconsistency with Article 2.2 when it had only shown that the risk might not exist under certain
limited circumstances.

443 The United States argued that Japan had mischaracterized the relationship between
Avrticle 2.2 and Avrticle 4. Article 4, which required a Member to accept a measure as equivalent
to its own measure if the exporting Member objectively demonstrated that the measure achieved
the importing Member’s appropriate level of protection, presupposed that the measure imposed
by the importing Member was maintained with sufficient scientific evidence. Article 4 could not
be read in such a way that an importing Member could escape this basic obligation under
Article 2.2. Thus, while Article 4 could provide a particular avenue for the United States to seek
recognition of its measure as equivalent to a Japanese measure complying with Article 2.2, Japan
had to have sufficient scientific evidence to maintain its measure under Article 2.2 in the first
instance. Japan's appropriate level of protection had no part to play in this analysis.

“2 Appellate Body Report in EC - Hormones, para. 194.
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4.44  Japan observed that under Article 4, it would be obligated to accept apples on the basis
of the "mature, symptomless” criteria if, and only if, the United States objectively demonstrated
that Japan’s current phytosanitary requirements and the "mature, symptomless" criteria were
equivalent. If the only proof required of the United States under Article 2.2 was evidence that the
risk may not exist under certain, limited circumstances, it would be clearly inconsistent with
Acrticle 4. The exporting country would not have to provide evidence of equivalence, but would
be able to prevail by merely contradicting the importing country’s evidence. Japan argued that
should this approach be allowed, the exporting country would always be able to amend or abolish
the SPS measure of the importing country, by supplying such non-conclusive evidence. Such
proof evidently did not objectively demonstrate that the "mature, symptomless" criteria were the
equivalent of Japan's appropriate level of protection, which it described as equivalent to an import
prohibition. The consequences for the importing country could be disastrous; as Japan would be
forced to accept a level of protection provided by a measure that had not been objectively
demonstrated to be equivalent to that of its current measure and would be thus subject to a higher
level of risk.

4.45 In this connection, Japan requested the Panel to consider carefully whether the "mature,
symptomless” criteria would objectively achieve Japan’s level of protection. This was the only
assurance of protection from fire blight that the United States argued was necessary. If the Panel
was not convinced by the assurance of this criteria, Japan argued that the case under Article 2.2
had to be dismissed, because the burden of proof lay with the United States.

446  The United States claimed that Japan was attempting to import into the analysis of the
US claim under Article 2.2, the concept of the appropriate level of protection from Article 5.6. A
Member's appropriate level of protection formed an integral part of its commitments under
Avrticle 5.6 to ensure that any phytosanitary measure was no more trade-restrictive than required,
taking into account technical and economic feasibility, to achieve its appropriate level of
protection. As a result, in dispute settlement cases, a complaining Member could make a prima
facie case by showing, inter alia, that an alternative measure achieved the importing Member's
appropriate level of protection. In this case, there was no basis for importing this concept into the
US claim under Article 2.2 that Japan's fire blight measures were maintained without sufficient
scientific evidence.

4.47  The United States argued that, to make its prima facie showing, it may demonstrate that
there was no "rational or objective relationship™ between the SPS measure imposed on the
exported commodity and the scientific evidence of a risk to plant life or health within Japan posed
by such commodity. The United States had satisfied its burden by demonstrating (as confirmed
by the scientific experts) that there was no scientific evidence that the exported commodity
(harvested, mature apple fruit) posed a risk to plant life or health within Japan. Japan’s
appropriate level of protection played no part in this analysis.

E. ARTICLE 2.2
1. General
4.48 The United States argued that the Japanese fire blight measures were inconsistent with

Article 2.2 of the SPS Agreement because they were maintained without sufficient scientific
evidence. The obligation not to maintain an SPS measure "without sufficient scientific evidence"
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had been at the centre of the Japan — Agricultural Products I dispute.” Both the Panel and
Appellate Body had read this phrase in light of the ordinary meaning of the word "sufficient” (“of
a quantity, extent, or scope adequate to a certain purpose or object™), and in the context of
Acrticle 5.1 (there must be a rational relationship between a risk assessment and an SPS measure),
Avrticle 3.3 (a scientific justification for an SPS measure exists if there is a rational relationship
between the SPS measure and available scientific evidence), and Article 5.7 (providing a
qualified exemption from Article 2.2 for provisional SPS measures where "relevant™ scientific
evidence is insufficient). The Appellate Body had affirmed the conclusion of the Panel that the
obligation in Article 2.2 not to maintain an SPS measure "without sufficient scientific evidence"
required that "there be a rational or objective relationship between the SPS measure and the
scientific evidence". Furthermore, "[w]hether there is a rational relationship between an SPS
measure and the scientific evidence is to be determined on a case-by-case basis and will depend
upon the particular circumstances of the case, including the characteristics of the measure at issue
and the quality and quantity of the scientific evidence."*

449  The United States maintained that there was no scientific evidence of any quality that the
imported commodity - mature apple fruit - had ever transmitted the disease or was a pathway for
introduction of fire blight.“ Thus, the first and most fundamental characteristic of the fire blight
measures, their application to mature apple fruit, was not supported by any scientific evidence.
To the contrary, all of the scientific evidence showed that mature, symptomless apple fruit had
never transmitted and were not a pathway for the disease. There could be no rational or objective
relationship between the Japanese fire blight measures and the scientific evidence because the
measures were directed at a commodity for which there was no evidence of risk to plant life or
health within Japan. Thus, there was no evidence, let alone sufficient evidence, for Japan to
maintain its fire blight measures, and Japan was acting inconsistently with Article 2.2 of the SPS
Agreement.

450 Japan argued that a variety of published literature on the ecology, properties and
survivability of E. amylovora established that the bacteria were evidently capable of long-term
survival inside, or on the surface, of what the United States termed "mature, symptomless"” apple
fruit. The fact that bacteria could exist and survive inside mature, symptomless apple fruit meant
that the fruit could cause fire blight symptoms later on. For Japan, the implication was profound:
apple fruit could be contaminated and yet be found fit for exportation. Once introduced into

*% Panel report and Appellate Body Report in Japan — Agricultural Products I1.

* Ibid., paras. 73-80.

*® |bid., para. 84.

“® Under US law, exported apple fruit must be of a Federal or State grade that meets a minimum
quality established by regulation. US Export Apple Act, 7 U.S.C. § 581. Exported US apples must
currently satisfy at least the requirements for the "U.S. No. 1" grade, 7 C.F.R. § 33.10 (minimum
requirements for export apples), pursuant to which apples must be:

"[M]ature but not overripe, carefully hand-picked, clean, fairly well-formed; free from decay,
internal browning, internal breakdown, bitter pit, Jonathan spot, scald, freezing injury . .. and broken skin
or bruises except those which are incident to proper handling and packing. The apples are also free from
damage caused by . .. sunburn or sprayburn, limb rubs, hail, drought spots, scars, stem or calyx cracks,
disease, insects, [or] damage by other means ... "

United States Standards for Grades of Apples, 7 C.F.R. § 51.302 (requirements for US No. 1
same as for "U.S. Fancy", except for "color, russeting, and invisible water core"). Individual states may
have standards that exceed the federal standards for grades. See, e.g., Washington Administrative Code
16-403-140 ("Washington State standard apple grades for extra fancy or fancy shall be equivalent to or
better than the U.S. standards for grades of apples ....").
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Japan, fire blight would have ample potential for growth and infection and lead to major negative,
irreversible consequences.

4,51  Furthermore, Japan contended that the US argument raised the two questions of: (i) the
ambiguity/subjectivity of the criteria: and (ii) the practicality of maintaining the appropriate
quality, the very two issues crystallized through the Panel process. When asked under which
definition of "maturity"” they believed that mature apple fruit would not disseminate the disease,
Japan was of the view that the experts had not been able to respond clearly. Moreover, Dr Geider
and Dr Smith in particular, had expressly admitted that "immature™ and "mature” were not two
clearly separate phenomena and that maturation was a "continuous process”. Indeed, van der
Zwet's et al. (1990) description of apple fruit as "mature” and the later disavowal of the
description by Dr van der Zwet and Professor Thomson were clear scientific evidence that
even experienced researchers might err. In this connection, Japan emphasized that neither
Dr van der Zwet’s declaration nor Professor Thomson’s letter clearly explained that the tested
apples had been physiologically immature. The 1990 study thus indicated that apple fruit at
physiological maturity might still be subject to bacterial infestation/infection. There was also
what Japan believed to be agreement among the experts that the "symptoms" (which must be
recognized by the human eye) would be the key indicator of the risk, and that the symptoms
might not be always detected.

452 InJapan’s view, each of the current requirements, such as the designation of a fire blight-
free area, the necessity and width of a buffer zone, the frequency and timing of field inspections
and surface disinfection, were reasonably supported by scientific evidence contained in relevant
literature, similar measures taken by other countries and international standards, and there was a
"rational or objective relationship" between the measure and the evidence.

2. Nature of the scientific evidence

453 The United States argued that what at times might appear to be a highly technical
dispute in fact revolved around a simple biological reality: mature apple fruit were not part of the
disease cycle for fire blight bacteria. As a result, there was no scientific evidence that mature
apple fruit had ever transmitted or could serve as a pathway for the fire blight disease. As
imports of mature apple fruit did not pose a risk to plant life or health within Japan, restricting
importation of apples to mature fruit (the exported commodity) was a measure that was
reasonably available and that achieved Japan’s appropriate level of protection.

454  Japan maintained that a risk generally meant a negative, stochastic event, the likelihood
of which had to be assessed on the basis of previous observations. The United States erred
because it limited the scope of "observations" too narrowly, only to "direct” evidence establishing
a pathway. There was nothing in the SPS Agreement which limited the kind of evidence under
Article 2.2 only to "direct" evidence; the Article only referred to "scientific evidence".
Moreover, in phytosanitary protection, there might not be any such "direct" evidence. Risk still
existed even though there was no "direct" evidence for any pathway and, in order to assess the
risk, the scope of investigation had to be expanded to include various "indirect” observations.
Coupled with inherent difficulties in identifying a definite cause of the spread, it was very
unlikely that anyone would be able to uncover a piece of direct evidence. The risk of a pathway
needed to be assessed on the basis of indirect observations. Discarding these pieces of indirect
evidence was not scientific.
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455 The United States claimed that Japan had not been able to identify any scientific
evidence that imports of apple fruit posed a risk of introduction of fire blight to Japan. Scientific
evidence that apple fruit posed a risk of introduction of fire blight to Japan could have consisted
of: (1) evidence that fruit had, in fact, introduced the disease to other areas and; (2) evidence that
fruit were a pathway for introduction. On the first point, Japan had failed to identify evidence
that imports of apple fruit had ever transmitted E. amylovora to a new area. On the second point,
Japan had neither identified each step necessary for imported apple fruit to serve as a hypothetical
pathway (for example, the five steps identified by the International Plant Protection Convention)*’
nor cited the scientific evidence on which it relied to establish that each step of the hypothetical
pathway would be completed. Japan had not identified evidence establishing a likelihood that
apple fruit could introduce fire blight to Japan because there was no such evidence. The United
States believed that the scientific experts had unanimously stated that there was no scientific
evidence that trade in apple fruit had ever been the means of introducing fire blight into a new
area. The experts had also unanimously confirmed that there was no scientific evidence that any
hypothetical pathway would be completed.

456  Japan argued that a distinction had to be made between "direct” and "indirect" scientific
evidence. "Direct" evidence was a conclusive scientific discovery, for example that E. amylovora
and fire blight, had been transmitted via apple fruit. "Indirect" evidence showed the ability of
contaminated apple fruit to go through each of the steps necessary for it to eventually cause fire
blight in the importing country. If the US interpretation were correct, importing Members would
be allowed to protect only against the known, established dissemination pathways, and no other
measure could be taken. Following this line of argumentation, Japan believed that it would be
stripped of any phytosanitary protection against the disease, because the exact pathway of trans-
oceanic dissemination of the disease had not been fully established. For example, there was no
direct evidence establishing a pathway through "immature, symptomful™ apple fruit. It was,
however, unreasonable that Japan would be forced to accept shipments of blighted apples under
the SPS Agreement simply because there was no "direct” evidence establishing a pathway.

457  The United States claimed that the Panel should look not at whether evidence was direct
or indirect but whether it was scientific.”® Article 2.2 of the SPS Agreement stated that a Member
shall ensure that an SPS measure is not maintained "without sufficient scientific evidence". The
term "scientific evidence" was not defined in the SPS Agreement but could be interpreted
according to the ordinary meaning of the words in their context, in light of the object and purpose
of the Agreement. "Evidence" was defined as "something serving as a proof".*® "Scientific" was
defined as "[0]f, pertaining to, or of the nature of science; based on, regulated by, or engaged in
the application of science ... ; valid according to the objective principles of the scientific
method".>® The "scientific method" was defined as "a method of procedure that has characterized
natural science since the 17th Century, consisting in systematic observation, testing, and
modification of hypotheses".>* Thus, "scientific evidence" should be understood as something

7 Op. cit., ISPM 11, paras. 2.2.1.1-2.2.1.5.

“® The United States noted that in its First Submission it had stated: "The evidence Japan cites is
circumstantial, not direct or scientific evidence, and Japan makes no assessment of the relative
effectiveness of this measure on reducing the likelihood of entry or overall disease risk™ when discussing
the evidence that Japan cited to support its requirement that containers for harvesting be treated with
chlorine. The United States clarified that if use of the word "direct" in this passage had led to the repeated
invocation of "indirect”" and "direct”, by Japan, it regretted the imposition on the Panel’s time and would be
content to argue simply that "circumstantial” evidence was not "scientific" evidence.

* The New Shorter Oxford English Dictionary, vol. 1, p. 867, Oxford University Press, 1993.

% |bid., p. 2717.

*! Ipid., p. 2717.



WT/DS245/R
Page 26

serving as proof that was valid according to the objective principles of the scientific method,
understood as systematic observation, testing, and modification of hypotheses. The United States
did not assert that evidence sufficient for Japan to maintain its fire blight measures had to be
direct or that it may not be indirect, but under Article 2.2 such evidence had to be scientific, i.e.,
valid according to the objective principles of the scientific method.

458 Japan recalled that the United States claimed that Japan’s current phytosanitary
requirements had been without sufficient scientific evidence from as early as 1994, and that Japan
had been in violation of the SPS Agreement when the instrument entered into force in 1995.
However, the current measure had been introduced on the basis of agreement between the two
governments, in order to allow importation of American apples, while preventing introduction of
E. amylovora with the security equivalent of import prohibition. It was unreasonable for the
United States to now claim that the evidence was insufficient from the beginning.

459  The United States observed that it had acquiesced to the fire blight measures imposed by
Japan in 1994 as preferable to an outright ban on imported apple fruit, although it had recognized
that the scientific evidence did not support the restrictions imposed by Japan. It had never
accepted the consistency of these measures with Japan’s WTO obligations.

4.60 Japan stated that it was only in the course of the proceeding that it had access to new
information which might warrant a new risk assessment in light of the potential insufficiency of
the previous evidence. Sufficiency of the evidence was without question until, at the earliest, the
date of the first US submission.

461 The United States noted that Australia had also argued that a complaining party may not
"claim inconsistency [with Article 2.2] on the basis that the measure is not based on sufficient
scientific evidence, if the claims relating to the sufficiency of evidence include evidence that was
not available to the respondent party at the time of the initiation of the WTO complaint".>
Australia had further argued that "a WTO member apprised of new scientific evidence must be
allowed the opportunity to reassess the risk in terms of the relevance of the evidence to the factors
enumerated in Article 5.2 of the SPS Agreement”. However, the United States argued that a rule
that factual evidence not available at the initiation of the dispute settlement proceeding could not
be considered by a panel would bar evidence that could be relevant to the Panel’s factual
determinations. Australia appeared to argue that a claim that scientific evidence was insufficient
could not rest on scientific evidence produced after the claim was made. However, the situation
Australia posited did not arise in this dispute. The US claim that the Japanese fire blight
measures were maintained without sufficient scientific evidence did not rest or even rely on
Dr van der Zwet's declaration or Professor Thomson's letter. Rather, Japan’s fire blight measures
were inconsistent with Article 2.2 because there had never been any scientific evidence that
mature apple fruit transmitted the fire blight disease.

4.62  Japan claimed that of the new information the United States had sought to introduce in
this proceeding, it did not consider the documents signed by Dr van der Zwet or by Professor
Thomson to offer any serious scientific information or new evidence which would warrant a new
risk assessment. Nor would the sufficiency of the evidence be challenged by these documents.
Japan considered that the only new pieces of evidence were Roberts (2002) and Taylor et al.

%2 Australian Statement at the third party session with the Panel, 22 October 2002, para. 10.
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(2002).** In its analysis, these pieces of evidence were not yet sufficient to warrant revision of
the current phytosanitary requirements. However, Japan invited the United States to supplement
Roberts (2002) with answers to five additional questions. Together, they could then be
considered in a formal, new pest risk analysis to judge whether the current phytosanitary
requirements needed to be revised.

3. Transmission of the disease

463 The United States underlined that the scientific literature revealed no evidence that
mature, symptomless apple fruit had ever transmitted fire blight disease. The scientific evidence
established that such fruit had never transmitted and did not play a role in the transmission of fire
blight. According to the United States, the scientific experts had unanimously stated that there
was no scientific evidence that trade in apple fruit had ever been the means of introducing fire
blight into a new area. The United States quoted a number of studies in support of this
conclusion including:

Thomson (2000): "[I]t has never been demonstrated that mature fruit are involved in
dissemination of Erwinia amylovora and serve as a source of new infections in orchards.
It would be extremely unlikely that contaminated fruit could be responsible for
establishing new outbreaks of fire blight."**

Roberts et al. (1998): "Using published data on the incidence of E. amylovora on mature,
symptomless apple fruit and several conservative assumptions, we have estimated the risk
of establishing new outbreaks of fire blight in previously blight-free areas, and found this
risk to be extremely low. We have found no evidence in the scientific literature that
apple fruit in commercial shipments, whether contaminated with E. amylovora or not,
have provided inoculum for an outbreak of fire blight."*®

European and Mediterranean Plant Protection Organization (1997): "[T]he risk of [fire
blight] transmission on fruit is considered insignificant in current trade practice."®

Thomson (1992): "The presence of E. amylovora on or in healthy fruit has not been
shown to be a source of inoculum in fruit orchards. ... It seems very remote that
contaminated fruit could be responsible for establishing new outbreaks."’

*% R.G. Roberts (2002), "Evaluation of Buffer Zone Size on the Incidence of Erwinia Amylovora
in Mature Apple Fruit and Associated Phytosanitary Risk", Acta Horticulture 590: 47-53 (Exhibit USA-
16); and R.K. Taylor et al. (2002), "The Viability and Persistence of Erwinia amylovora in Apples
Discarded in an Orchard Environment", 590: 153-55. Paper at 9" International Workshop on Fire Blight,
Napier New Zealand, 8-12 October 2001 (Exhibit USA-20).

> S.V. Thomson, Epidemiology of Fire Blight, in Fire Blight: The Disease and Its Causative
Agent, Erwinia Amylovora, at 17 (J.L. Vanneste, ed.) (2000) (citing additional sources concluding that
fruit do not transmit the disease) (Exhibit USA- 2).

%% Op. cit., Roberts, et. al. (1998), pp. 19-28.

% EPPO, "Data Sheet on Quarantine Pests: Erwinia amylovora”, Quarantine for Europe, at 5:
Means of Movement and Dispersal (Exhibit USA-5). The EPPO goes on to "recommend[] countries at
high risk to prohibit importation of host plants for planting" but does not recommend any restrictions on
importation of fruit. (emphasis added).

> S.V. Thomson (1992), "Fire blight of apple and pear", Plant Diseases of International
Importance, vol. 3: Diseases of Fruit Crops 32-65 (J. Kumar et al., eds.).
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Roberts et al. (1989): "[H]ealthy, mature apple fruit, even when harvested from blighted
trees, are unlikely to harbour E. amylovora populations and therefore are unlikely to pose
a phytosanitary risk to areas free from fire blight."*®

Dueck (1974): "[T]he risk of disseminating fire blight bacteria on symptomless mature
apples is considered negligible."*

4.64 In the absence of any affirmative evidence, the scientific literature described the risk of
transmitting fire blight disease through mature, symptomless apple fruit as "negligible”,
"unlikely", "very remote", "insignificant”, "extremely low", or "extremely unlikely". The United
States noted that in describing the risk of transmission as "negligible” rather than "zero", the
scientific reports merely reflected “the uncertainty that theoretically always remains [that an event

may occur] since science can never provide absolute certainty" that an event may never occur.®

4.65 Japan questioned the conclusions of the United States, stating that there was no
ecological study that was available on the possible dissemination of fire blight via apple fruit. As
a matter of common sense, it could be easily envisaged that E. amylovora, surviving either inside
or outside apple fruit, could be transmitted to nearby host plants, either by way of rain, wind,
insects, etc. Once such fruit was introduced into Japan, the bacteria would be exposed to its
environment at all stages of distribution, storage, consumption and disposal of the fruit, causing a
real risk of dissemination.®*

4.66  Japan further argued that the scientific evidence did not document any cause of trans-
oceanic dissemination. The absence of evidence attributing the cause to fruit did not demonstrate
that the bacteria could have been transmitted only via budwood or nursery stock. Furthermore,
the previous experiences of long-distance, trans-oceanic dissemination showed that E. amylovora
was capable of propagating into a new environment outside of its favoured host of budwood and
nursery stock. Put in the context of van der Zwet et al, (1990) and Goodman (1954)%, which
found endophytic E. amylovora in apple fruit, these two pieces of evidence reinforced each other
and suggested a risk that endophytic E. amylovora in fruit could survive trans-oceanic shipment
and later cause fire blight in foreign destinations.

4.67  With respect to the latter point, the United States explained that the van der Zwet et al.
(1990) paper had not isolated endophytic (internal) E. amylovora from any harvested mature
apple fruit, the exported commaodity. In fact, according to the United States, the scientific experts
had unanimously stated that there was no scientific evidence that harvested mature apple fruit

*® R.G. Roberts et al. (1989) "Evaluation of Mature Apple Fruit from Washington State for the
Presence of Erwinia amylovora", Plant Disease 73: 917-21, at 920 (Exhibit USA-28).

], Dueck (1974), "Survival of Erwinia amylovora in association with mature apple fruit",
Canadian Journal of Plant Science 54: pp. 349-51, at 351 (Exhibit USA-42).

8 Appellate Body Report in EC — Hormones, para. 186, Panel Report, EC — Hormones,
paras. 8.152-8.153. As both the Panel and the Appellate Body concluded in EC — Hormones, theoretical
uncertainty is not the kind of risk which a risk assessment and, therefore, an SPS measure, is to address.
Thus for the United States, the scientific conclusion that mature, symptomless apple fruit posed a
"negligible" or "insignificant" risk of transmitting the disease reflected the scientific evidence that exported
apples had never transmitted fire blight and were not a pathway for the disease.

¢! probability of fire blight dissemination via mature, apparently healthy apple fruit (Exhibit JPN-
14).

62 R.N. Goodman (1954), Apple fruit a source of overwintering fireblight inoculum, Plant Disease
Reporter. 38: 414.
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would harbour internal populations of fire blight bacteria. The United States also argued that
Japan had ignored the subsequent conclusions of the authors of the 1990 paper to the contrary -
conclusions based not on speculation, but on reviews of the scientific literature. Professor
Thomson had written in 1992 that: "The presence of E. amylovora on or in healthy fruit has not
been shown to be a source of inoculum in fruit orchards. ... It seems very remote that
contaminated fruit could be responsible for establishing new outbreaks." Dr van der Zwet co-
authored the Roberts et al. (1998) paper cited in paragraph 4.63 above that concluded: "We have
found no evidence in the scientific literature that apple fruit in commercial shipments, whether
contaminated with E. amylovora or not, have provided inoculum for an outbreak of fire blight.”
And Professor Thomson in 2000 wrote again: "[I]t has never been demonstrated that mature fruit
are involved in dissemination of E. amylovora and serve as a source of new infection in
orchards."®® Japan apparently rested much of its case on a conjectural statement by two authors,
both of whom had published subsequent work explicitly drawing the opposite conclusion.

4.68 Japan recalled its contention that the United States apparently believed that any
"scientific" evidence must be "direct" evidence. If an event occurred infrequently and was
difficult to simulate, a scientific analysis would depend on indirect or circumstantial evidence.
Trans-oceanic dissemination of fire blight was one of these infrequent phenomena. However,
such transmission had occurred four times during the 200-year history of fire blight: (i) from the
United States to New Zealand in 1919; (ii) from the United States to the United Kingdom in
1957; (iii) from the United States to Egypt in 1962; and (iv) from the mainland United States to
Hawaii in 1965. In these cases, transmission pathways had been variously discussed, but not
definitely identified. The observation of only four cases could not establish that the likelihood of
dissemination through apple fruit was scientifically "negligible”. The likelihood of such
dissemination had to be inferred from available, often indirect, evidence such as the known
properties of E. amylovora and apple fruit, as well as past studies and real experiences.

4.69 The United States countered that none of these alleged instances of dissemination
involved apple fruit. According to the United States, the experts had unanimously stated that
there was no scientific evidence that trade in apple fruit had ever been the means of introducing
fire blight into a new area. The experts had also agreed that the scientific evidence indicated that
the long-range means of transmission of fire blight was through movement of infected plants. In
the scientific literature, the introduction of fire blight to New Zealand and Egypt had been linked
to movement of infected propagative material (nursery stock) and not to trade in apple fruit.

4.70  Japan noted that there were two incidents of trans-oceanic dissemination that did not
involve budwood or nursery stock. The dissemination of fire blight to the United Kingdom in
1957 was attributed by some literature to contamination of cargo crates by the bacteria. The
transmission of fire blight to Hawaii in 1965 had been attributed by one report to blighted pear
fruit. This implied that human acts of transporting fruit over an ocean could cause dispersion of
fire blight to a distant location. This was the exact dissemination route - albeit through different
fruit - that Japan was concerned about. Drs van der Zwet and Thomson had clearly perceived the
risk of long-distance dissemination via fruit from these two pieces of evidence:

% 5.V. Thomson (2000), "Epidemiology of Fire Blight", in Fire Blight: The Disease and Its
Causative Agent, Erwinia amylovora, at 17 (J.L. Vanneste, ed.), (Exhibit USA-2).
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"[t]he positive discovery of endophytic E. amylovora from 14 apples of two
cultivars in Utah requires caution and may partially explain the observations of
fruit blight symptoms on pear shipments to Hawaii and England."®

4.71  The United States observed that although Japan conceded that the dissemination of fire
blight to Great Britain did not appear to be associated with apple fruit, nonetheless, Japan
believed it "impl[ies] that human acts of transporting fruit over an ocean can cause dispersion of
fire blight to a distant location”. Japan apparently believed that the introduction had been
demonstrated to be linked to contaminated pear fruit boxes from the United States. Taken at face
value, Japan was suggesting an implication from evidence that, Japan itself admitted, did not
relate to apple fruit. Whether or not an implication could rise to the level of scientific evidence,
the implication was robbed of foundation when one examined the literature related to the spread
of fire blight to Great Britain. The literature made clear that contamination of bins was only one
theory on the source of inoculum; equally probable was that the disease was introduced on
infected nursery stock (Great Britain Ministry of Agriculture, Fisheries and Food (1969), Lelliot
(1959)). Both of these primary accounts on the introduction of fire blight to Great Britain
explicitly rejected that dissemination could be linked to fruit. The US also argued that the experts
had noted that the suggestion in the literature that contaminated fruit crates may have been
responsible for spread of fire blight to the United Kingdom seemed to be based entirely on
circumstantial evidence. Dr Hayward had commented that "Overall there is little evidence to
support the [Japanese] statement that the pest has a remarkable degree of survival ability outside
the favourable host of the wood".*®

4.72  Furthermore, the US review of the research literature confirmed that E. amylovora was
not, in fact, found in Hawaii. The only reference given for Japan's assertion that fire blight was
disseminated to Hawaii was a University of California newsletter that anecdotally related an
incidence of infected Californian pear fruit arriving in Hawaii. Despite this anecdotal report, and
in spite of the movement of other fruit to Hawaii over decades, fire blight had never been
recorded as occurring and was not known to occur in Hawaii. Indeed, the United States claimed
that Hawaii was an excellent example of how unrestricted trade in mature, symptomless apple
fruit did not spread fire blight. Although a number of fire blight host plants were found in Hawaii
(as well as the bird that Japan claimed might hypothetically vector epiphytic bacteria from a
discarded fruit to a susceptible plant host), Hawaii imported about 20 million apples annually
from the US mainland without any restrictions due to fire blight and there had been no
introduction of fire blight to Hawaii.

4.73  Japan maintained that the significance of the history was unmistakable: the bacteria had
the ability to spread not only through the favoured, insulated medium of budwood and nursery
stock, but through other, possibly less favorable media (inter alia, cargo crates and fruits) as well.
Japan also noted what it termed overall confirmation by the experts of the presence of a real
"risk" (which included completion of the pathway) of dissemination of the disease from apple
fruit.

4.74  The United States argued that the scientific evidence was further borne out by real world
experience. Although fire blight was geographically dispersed in the United States, the United
States had exported 10,505,500 metric tons of apple fruit over the last 35 years (assuming 88
apples per 42 Ib. box, approximately 48.5 billion apples) without a single instance of fire blight

& Op. cit., van der Zwet et al. (1990).
% Para. 6.36.
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being spread through exports of US apple fruit in that time. Indeed, billions of fruit had been
shipped world-wide without a single documented instance of fire blight transmission via exported
apple fruit.

4.75  The United States underlined that only a tiny portion of these exports were made under
conditions as stringent as those set by Japan.®® In fact, of 66 fire blight-free countries, 58
imposed no fire blight-related restrictions on imported fruit. Over the past 35 years, the United
States had exported 4,794,495 metric tons of apple fruit, or approximately 22.1 billion apples, to
ten fire blight-free markets (Chinese Taipei, Hong Kong, Indonesia, Saudi Arabia, Thailand, the
United Arab Emirates, Malaysia, Venezuela, the Philippines, and Colombia). None of these
markets imposed measures similar to the Japanese requirements, and none of these areas had
reported transmission of fire blight through imports of US apple fruit. Thus, although nearly all
trade in apple fruit occurred without any restrictions for fire blight, there was no evidence that fire
blight had ever spread through exported apples.

4.76  Japan remarked that eight of the markets identified by the United States were in tropical
regions while the other two countries (Saudi Arabia and the United Arab Emirates) were in a
desert region. None had the temperate climate of Japan. Moreover, with the exception of
Chinese Taipei, none of the others had any significant apple production. Clearly, none had the
favourable conditions for the introduction and establishment of E. amylovora. Furthermore,
Hawaii's climate was not as favourable to fire blight as that of Japan. Since these US figure on
apple exports were in the order of billions, any incremental risk caused by one additional apple
might be very low. However, what was in dispute was a phytosanitary mechanism that would
possibly affect the phytosanitary quality of all of these billions of apples for years to come. So
however minute the risk might be for one additional apple, the risk posed by billions of apples
would be significantly higher.

4.77  The United States argued that Japan had provided no citation nor any explanation for its
assertion that only countries with temperate climates were at risk for introduction of fire blight. It
appeared that several countries without temperate climates nonetheless had fire blight, including
Cyprus, Iran, Israel, Jordan, Lebanon, Egypt, Bermuda, Guatemala, and Mexico. Japan had also
not explained why only apple production should be relevant as to whether or not fire blight might
be introduced into an area as there were numerous other host plants for fire blight.

4.78  Japan contended that the alleged absence of measures similar to those of Japan merely
reflected the level of protection of these markets against the risk of fire blight. Compared to
Japan, these countries and territories had hostile environments for the propagation of fire blight,
and they could afford to have a policy more tolerant of the risk.

4.79  The United States argued that Japan had simply assumed that the application of different
measures reflected a lower level of protection in these countries, rather than a recognition by
these countries that their equally stringent level of protection could be met through minimal or no
SPS measures. This assumption by Japan was not supported by citation to any correspondence,
documents, or public statements by these countries explaining their appropriate level of
protection. Furthermore, Japan had failed to address the larger point that many more billions of
apple fruit had been traded between other countries, with and without fire blight, than reflected in
US export statistics. Nonetheless, as the United States believed the experts had unanimously

% The United States included a Table Detailing Fire Blight Measures on Imported Apples in Fire
Blight-Free Areas (Exhibit USA-14).
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confirmed, there was no evidence from anywhere in the world that fire blight had been introduced
or spread through trade in apple fruit.

4.80 Japan stated that it had ideal climatic and geographic conditions for wide-scale spread
and occurrence of fire blight. It was rich in susceptible hosts of E. amylovora - with commercial
production of apples and pears valued at over 100 billion yen (more than US$800 million)
annually and significant populations of horticultural hosts such as hawthorn, firethorn and
mountain ash in both urban and rural areas. Japan's temperate warm and humid climate would be
hospitable for the bacteria and Japan believed that the consequences of fire blight entry would be
recurrent and irreversible. It would be virtually impossible to eradicate the disease once it was
hosted in Japan’s hospitable environment. The economic damage reported from fire blight
outbreaks in other parts of the world would be more severe in Japan because of its host
populations and temperate climate.®” Indeed, out of a very limited number of fire blight-free
countries in the temperate region, two of them (Australia and the Republic of Korea) prohibited
the importation of apple fruit from fire blight-occurring countries entirely.

481 The United States noted that Japan had apparently dismissed the possibility that the
disease could be eradicated before spread, despite evidence to the contrary from Australia and
Norway. Japan also did not evaluate whether the disease, once established, could be prevented
from spreading — even though Japan admitted the existence of evidence that Europe has
successfully done so.

4. Pathway for transmission of the disease

4.82  The United States argued that not only was there no evidence that mature, symptomless
fruit had ever spread fire blight, but there was also no evidence that mature fruit could be a
pathway for the spread of the bacteria. The scientific evidence indicated that:

€)] Fire blight bacteria were not associated internally with the exported commodity
(mature, symptomless apple fruit);

(b) fire blight bacteria were rarely associated externally with the exported
commodity, even when harvested from blighted trees and orchards;

(© even if a mature, symptomless apple had been externally contaminated with
bacteria, such bacteria were unlikely to survive normal commercial handling,
storage, and transport of fruit; and

(d) even if the imported commodity had been externally contaminated with bacteria,
there was no dispersal mechanism or vector to allow movement of such bacteria
from the fruit to a suitable host.®®

%" Damages on apples in Michigan in 1991 were estimated to be US $3.8 million; during the
1982-84 outbreak in Egypt, 95% of the Le Conte variety of pear was lost; damages on pear in California in
1976 were estimated to be US$4.7 million (Exhibit JPN-10 gives further examples of economic losses from
fire blight outbreaks).

% The United States also noted that there are additional conditions, such as discard near a fire
blight host that is in a state receptive to infection, that also must be satisfied in order for exported fruit to
transmit the disease to an importing country. See Roberts, et al. (1998), pp. 19-28, at 24.



WT/DS245/R
Page 33

4.83  Because the chain of transmission — from association of bacteria with fruit, to bacterial
survival of handling, storage, and transport, to vectoring of bacteria to a suitable host - was never
completed, imports of apple fruit were not a means of, and could not result in, transmission of fire
blight bacteria to Japan. Thus, as mature, symptomless apple fruit were not a pathway for the fire
blight disease, there was no scientific basis to restrict imports of such fruit.

4.84  Japan contended that a pathway to apple trees from infected apple fruit might or might
not be direct. One could easily envisage complex, intertwined potential pathways from imported
fruit to an orchard, or to other host plants for fire blight bacteria. Japan recalled that some authors
believed the transmission of the disease to the United Kingdom was due to contaminated cargo
crates destined to fruit orchards. Japan failed to understand how dissemination from cargo crates
to orchards would be any more likely than dissemination from fruit to suburban host plants. It
was scientifically sound to envisage, consider and evaluate a variety of potential routes of
propagation from fruit to other host plants in the environment. Japan noted what it termed the
overall confirmation by the experts of the presence of a real "risk" (which included completion of
the pathway) of the dissemination of the disease from apple fruit. When asked if the bacteria
inside an infected apple fruit, inadvertently or erroneously found fit for export, would survive the
storage and other handling process, Japan believed the experts had unanimously acknowledged
that there was a real risk of dissemination. In particular, Japan was of the view that Dr Smith had
clearly stated that the risk had to be managed. In Japan's view, the experts could not have been
referring to mere theoretical uncertainty, because such a risk could not be "managed”. According
to Japan, since the experts had acknowledged that there was a real risk of dissemination, they had
admitted that the pathway would be complete. Although the experts had recognized that the risk
arising from "mature, symptomless" apple fruit would be negligible, that risk would be negligible
only, as Japan believed that Dr Smith had stated, when phytosanitary requirements are met.

4.85 The United States argued that Japan had presented at least three different hypothetical
pathways in the course of the proceeding. These shifting arguments made the Panel’s analytical
task slightly more complex, but not more difficult as none of these hypothetical pathways was
supported by scientific evidence that established that the exported commodity presented a
probability or likelihood of introduction of fire blight to Japan. The first hypothetical pathway
was identified in Japan’s first written submission: in this two-step pathway, (1) mature apple fruit
were either infected or endophytically contaminated and (2) such fruit then somehow transmitted
E. amylovora and fire blight. According to the United States, it had demonstrated, and the
experts had confirmed, that the first step in this pathway was not supported by any scientific
evidence and that none of the alleged four instances of trans-oceanic dissemination of fire blight
cited by Japan as "indirect" evidence provided any scientific evidence to establish a probability or
likelihood that imported mature apple fruit (as opposed to imported fire blight host plants) could
introduce fire blight to Japan.

4.86  The second hypothetical pathway that Japan identified was the importation of "mature,
apparently healthy, but infected" apple fruit. According to the United States, it had demonstrated,
and the scientific experts had confirmed, that there was no scientific evidence that harvested
mature apple fruit would be infected with fire blight, no scientific evidence that mature apple fruit
would harbour endophytic (internal) populations of bacteria, and no scientific evidence that a
harvested fruit with epiphytic bacteria in the calyx would become infected. Thus, there was no
scientific evidence to support the third step in Japan's hypothetical pathway, that imported apple
fruit would result in the presence of a "mature, apparently healthy but infected fruit" within
Japan. Japan's hypothetical pathway was severed at this point, establishing that there was no
scientific evidence that the pathway would be completed. Thus, there was no probability or
likelihood of introduction of fire blight to Japan via imported US apples.
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4.87  Japan had presented a third hypothetical pathway when it had asked the scientific experts
to assume that an infected fruit would be imported. However, as the United States believed the
experts had confirmed, the scientific evidence established that harvested fruit were horticulturally
mature and such fruit were not infected; thus, an infected fruit arriving in Japan would have to be
immature and would not pass through normal commercial processes of picking, sorting, storage,
inspection, and export. (Indeed, Japan had conceded that exported US apples are mature and
apparently healthy.) As a result, the United States was of the opinion that Japan's discussion with
the experts had not demonstrated any risk posed by the exported commodity (harvested mature
apple fruit) but rather had been based solely on the risk posed by something other than that
commodity (infected, immature apple fruit). Under the SPS Agreement, a phytosanitary measure
imposed on an exported commodity had to be based on a risk to plant life or health within Japan
posed by that exported commodity. Because the scientific evidence established that a harvested
fruit would be horticulturally mature, and therefore not infected, exported US apples did not pose
a risk of introducing fire blight to Japan, even according to this alternative hypothetical pathway
that Japan had presented to the experts.

4.88  Thus, the United States contended that there was no scientific evidence that any of the
hypothetical pathways identified by Japan would be completed and that fire blight could be
introduced into Japan via imported US apple fruit. Under Article 2.2, for there to be "sufficient
scientific evidence" to maintain a fire blight measure on imported apple fruit, there had to be a
"rational or objective relationship" between the scientific evidence of a risk to plant life or health
within Japan posed by imported apple fruit and that fire blight measure. Where there was no
scientific evidence that mature apple fruit had ever transmitted fire blight and where there was no
scientific evidence that any hypothetical pathway involving mature apple fruit would be
completed, the exported commaodity posed no risk to plant life or health within Japan. As a result,
no measure could be imposed on imported apple fruit consistent with the SPS Agreement to
protect against introduction of fire blight, except restricting importation to the exported
commodity: mature (and therefore symptomless) apple fruit.

4.89  Japan countered that ISPM 2 on Guidelines for Pest Risk Analysis (the 1996 Guidelines)
did not require each step of a pathway to be supported by scientific evidence. On the contrary,
the Guidelines stated that "[p]otential pathways which may not currently exist should be assessed
if known.".

5. Endophytic (internal) bacteria and mature apple fruit

4.90 The United States claimed that numerous studies had indicated that mature, symptomless
apple fruit did not harbour endophytic populations of the bacteria.*®® In particular:

Roberts (2002): "This report on the joint Japanese-US research was the largest
investigation to date of whether mature, symptomless apple fruit harboured the bacterium
internally. 30,900 fruit from two sites in Washington State, USA, had been harvested at
0, 10, 25, 50, 100, or 300 meters from a source of fire blight inoculum. Nine hundred

% The United States noted that in most studies that tested mature, symptomless fruit for internal
and/or external bacterial populations, the experimental designs were purposely biased in favor of positive
detection because fruit were not randomly selected but were frequently harvested from blighted trees and
orchards, and often were harvested directly from blighted spurs or shoots. Nonetheless, these studies had
not detected internal populations of bacteria in mature, symptomless apple fruit and had very rarely
detected external populations of bacteria on such fruit.
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fruit had been analyzed at harvest for internal populations, and no bacteria had been
detected, even from trees with or directly adjacent to fire blight. Thirty thousand fruit
had been placed in commercial cold storage for 2-3 months (depending on date of
harvest). None of these 30,000 fruit had developed external disease symptoms. Of the
30,000 fruit, 1,500 had been sliced open, and no internal disease symptoms were present.
Of the 1,500 sliced fruit, the internal surfaces of 500 had been streaked and plated onto
selective media, and no fire blight bacteria had been isolated from any fruit.""

Van der Zwet et al. (1990): "One relevant experiment had harvested immature, mature,
and some possibly mature fruit from four different geographic locations, and no internal
bacteria had been detected from any of the mature fruit (80 fruit from West Virginia,
USA) or possibly mature fruit (40 fruit from Washington, USA, 40 fruit from Utah, USA,
and 80 fruit from Ontario, Canada), even when harvested from blighted trees.""!

Roberts et al. (1989): "No internal fire blight bacteria had been detected in 1,555 mature,
symptomless apple fruit harvested over two years from blighted (in some cases, severely
blighted) trees of seven apple cultivars grown at five locations in Washington, USA.""

Dueck (1974): "No internal bacteria had been isolated from any of 60 mature,
symptomless apple fruit harvested in Ontario, Canada, from severely infected trees. The
report concluded: "Mature apples are highly resistant to infection. Only when forcibly
introduced into the cortex were fruit infected. ... [U]nder orchard conditions apples,
particularly from resistant cultivars, are not infected.""

The United States believed that the scientific experts had unanimously confirmed that there was
no scientific evidence that harvested mature apple fruit would harbour populations of fire blight
bacteria.

491 The United States observed that these results were not surprising as they reflected the
biology of the disease. Blossoms that became infected tended to abort their fruit and any fruit
that become infected (either through movement of the bacteria through internal tissues from a
canker to the fruit or through external wounding of the fruit) did not develop normally. Instead,
they turned brown to black, shrivelled and, like the blossoms, remained attached to the spur,
taking on a mummified appearance. Thus, while immature apple fruit might contain detectable
levels of internal fire blight bacteria without yet having developed disease symptoms by the time
of harvest, mature, symptomless apple fruit would not harbour internal populations of fire blight
bacteria.

4.92 Japan argued that a variety of published literature on the ecology, properties and
survivability of E. amylovora established that: (1) the bacteria were able to grow at a temperature
of 3-5 degrees to 37 degrees Celsius; (2) the bacteria were facultative anaerobae; and (3) they
had the ability to utilize as carbon sources glucose, fructose, or L-arabinose. The bacteria were
evidently capable of survival inside or on the surface of apple fruit. In addition, van der Zwet et
al. (1990) reported that:

" Op. cit., Roberts (2002).

™ Op. cit., van der Zwet et al. (1990).
"2 Op. cit., Roberts et al. (1989).

" Op. cit., Dueck (1974).
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@) Mature Rome Beauty apples of West Virginia had developed internal fruit blight
symptoms after 37 to 121 days in cold storage, "presumably from endophytic
bacteria™; and

(b) up to 21% of symptomless Red Rome fruit harvested in July and August in the State
of West Virginia had endophytic bacteria; and

©) in a geographic survey, E. amylovora had been detected from the inside of 14
symptomless apple fruit sampled in July, August and September in the State of
Utah.

4.93 Japan claimed that the United States had attempted to discount all of these findings.
First, the United States dismissed (b) and (c) above, as studies on "immature fruit". For this
purpose, the United States had sought clarification from Dr van der Zwet and Professor Thomson
if these were made on mature fruit. However, Professor Thomson had observed in Thomson
(2000) that, "[v]an der Zwet et al. (1990) recovered E. amylovora from inside mature apple
fruit".”* Moreover, in an earlier report of the same geographical survey, the authors had
summarized the characteristics of the tested apples as "[m]ature, apparently healthy™ apples.
Furthermore, Roberts et al. (1998), co-authored by Dr van der Zwet, stated clearly that apple fruit
harvested in Utah, West Virginia, Washington and Ontario in table 4 of van der Zwet et al. (1990)

were mature and symptomless.

4.94  The United States recognized that van der Zwet (1990) had been the source of some
confusion as it reported on numerous different experiments conducted in different locations
without distinguishing between immature and mature fruit. However, the "Geographic Survey"
experimental data, especially as later clarified by two lead authors of the paper, supported the
position that mature, symptomless apples did not harbour internal populations of the bacterium.”
The United States argued that the Roberts et al. (1998) and Thomson (2000) papers were review
papers and therefore were intended to survey the literature. Inaccurate reports on the findings in
van der Zwet et al. (1990) could not be used to establish a fact not supported by that paper,
especially when efforts had been made to correct the errors of interpretation that had arisen from
this work. Thomson (2000) had written: "Van der Zwet et al. (1990) recovered E. amylovora
from inside mature apple fruit only when it was grown within 60 cm of visible fire blight
infections." These results, however, were presented in table 3 in van der Zwet et al. (1990),
which had clearly indicated that the fruit in question were harvested in July and August 1986 and
were therefore immature apple fruit. Thus, Thomson (2000) did not provide support for Japan’s
assertion that van der Zwet et al. (1990) recovered endophytic E. amylovora from inside mature
apple fruit. Dr van der Zwet himself had confirmed the immature status of these fruit in his
declaration.”

4.95 Japan also stated that the United States had discounted the internal fruit blight symptoms
which mature Rome Beauty apples had developed in cold storage, presumably from endophytic
bacteria, by citing the article’s observation that "[i]nternal fruit blight symptoms were difficult to
distinguish from other fruit rots”. However, the article continued: "[rlJandom sampling from the
surface of blighted fruit in storage resulted in recovery of E. amylovora”. The article concluded:

™ Op. cit., Thompson (2000).

™ Van der Zwet Declaration, 16 July 2002 (Exhibit USA-18) and letter from S.V. Thomson, Utah
State University, to R.G. Roberts, US Department of Agriculture, 23 August 2002 (Exhibit USA-19).

"® Op. cit. (Exhibit USA-18).
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"[a] few uninoculated fruit of Rome Beauty stored at 1 C developed fire blight. Thus,
asymptomatic fruit of a susceptible cultivar, harvested from blighted trees, may develop fire
blight during commercial storage."”” The authors explicitly stated that the developed symptoms
were "fire blight".

4,96  The United States replied that in the 1990 paper, Dr van der Zwet had clearly stated that
he could not reliably differentiate the internal decay symptoms present in the fruit as being fire
blight or fungal decay. Therefore, his diagnosis of fire blight in stored fruit - in his words,
"presumably” caused by endophytic bacteria — would have been validated only if: (1) the fruit
had been assayed for the presence of endophytic bacteria before storage and such bacteria had
been recovered; and (2) the internal rots had been assayed microbiologically and E. amylovora
had been isolated. Neither condition had been satisfied according to the methods and
experimental results described in the paper.

4.97 Japan claimed that despite attempts to revise van der Zwet et al. (1990), the United
States had failed to deny: (1) the expression of fire blight in "mature, symptomless" apple fruit,
presumably from endophytic bacteria; (2) recovery of the bacteria from core sections of apples
harvested in July and August, some of which were mature; and (3) recovery of the bacteria from
inside mature, apparently healthy apples harvested in July, August or September. Van der Zwet
et al. (1990) had shown that mature apple fruit harboured the risk of endophytic E. amylovora.
While disagreeing with this objective evaluation of the evidence, the United States admitted that
the bacteria might exist inside close-to-mature apple fruit. The only way that the US claim could
be compatible with the observed occurrence inside close-to-mature apple fruit would be if the
bacteria disappeared during the critical few days or weeks before maturation. However, the
United States had not provided a theory, much less evidence, to explain the implied
disappearance of the bacteria.

498 The United States argued that in clarifying that no endophytic bacteria had been
recovered from any mature fruit in any of the experiments reported in the van der Zwet et al.
(1990) paper, the authors had merely confirmed what a careful reading of the 1990 paper
suggested. The only fruit expressly described in the 1990 paper as "mature™ had been those in the
storage experiment reported in table 2; as the scientific experts had noted, endophytic bacteria
had not been recovered from these "mature™ fruit (the fruit were not even tested for internal
bacteria) and thus the suspected symptoms were not confirmed as fire blight. None of the fruit
involved in the geographic experiment reported in table 4 were described as "mature” in the 1990
paper, and the authors had confirmed that no endophytic bacteria had been recovered from any
mature or possibly mature fruit in that experiment. Thus, the 1990 paper itself did not claim that
internal bacteria had been isolated from any "mature™ fruit; the authors’ recent statements merely
confirmed that fact.

4.99  Furthermore, Japan argued that there was ambiguity in the concept of "maturity".
"Maturity" and "immaturity” were part of a continuum. As such, maturity was inherently a
subjective concept and could allow a variety of interpretations. Professor Thomson had
determined "maturity” in terms of "commercial” maturity, or harvest dates. By doing so, in his
letter of "clarification™ the author pushed back the "maturity™ dates so that the Utah apples tested
positive in the survey would became "immature”. All of those apple fruit could well have been
mature under the "physiological” maturity criteria, because physiological maturity supposedly
preceded commercial maturity. Furthermore, Japan strongly suspected that the authors of van
der Zwet et al. (1990) might have considered that the apple fruit tested in the study were

" Op. cit., van der Zwet et al. (1990).
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"physiologically mature” on the basis of the colour, firmness of the tissue, and other features they
witnessed. Otherwise, it was inconceivable that the authors continued repeatedly in later
publications to characterize the apples as being "mature™.”® Japan maintained that there was no
evidence to show that "physiologically mature" apple fruit would further undergo a decisive
process in which all endophytic bacteria would be eliminated by the time of the harvest. Any
endophytic bacteria which had been found inside "physiologically" mature apple fruit were
therefore likely to survive until "commercial” maturity in light of the ecology and other known
properties of the bacteria and apple fruit. The "symptomless" criterion was even more difficult to
manage, because there would be no objective yardstick. Japan noted that in Roberts et al. (1989),
a study that failed to recover the fire blight bacteria from inside mature, symptomless apples,
sampling was not randomized. Japan further noted that there was what it believed was agreement
among the experts that the "symptom™ (which must be recognized by the human eye) would be
the key indicator of the risk, and that it might not be always detected. Indeed, the
ambiguity/subjectivity, confirmed by the experts, was further compounded by the less-than-
satisfactory practices surrounding the export of American apples. Although the United States
alleged that "any infected, immature fruit would not pass through normal harvesting, sorting, and
storage procedures developed and applied by growers, distributors, and exporters, and ... any
infected, immature fruit would not pass through grading and inspection procedures by Federal-
State inspectors, including application of the standards of the U.S. Apple Export Act"”, there was
clear evidence to the contrary showing that the none of the safeguards (including inspection by
Federal-State inspectors) worked. "

4.100 The United States contended that E. amylovora did not exist in mature fruit because
immature fruit that became infected with fire blight would not develop to maturity, as previously
described. Furthermore, there was a long-established scientific, commercial and horticultural
basis for the use of the concepts of physiological and commercial maturity.®® The United States
believed the scientific experts had confirmed both of these points.

4.101 Japan recalled that no study had ever been conducted concerning (latent) infection of
E. amylovora through the pedicel of apple fruit. Starting in 2002, therefore, Tsukamoto et al. had
conducted experiments to clarify the ability of E. amylovora to invade and multiply through the
pedicel.* The study provided preliminary evidence that E. amylovora could move and multiply
in the system of the pedicel in apple fruit. Japan was of the view that the cause of the internal
browning of apple fruit in this experiment was worthy of further investigation.

4.102 The United States commented that Japan's unsuccessful attempt to recover endophytic
bacteria from apple fruit by cutting open the pedicels and inoculating them with high numbers of
bacteria could not be considered an effort to obtain additional necessary information to justify its
fire blight restrictions. The preliminary results reported that E. amylovora had not been found,
and the browning of the fruit could have many causes. The study did not provide additional
information with respect to steps in Japan's hypothetical pathway — which the experts had
concluded would not be completed.

"8 Op. cit., Thomson (2000) and Roberts et al. (1998).

® Comments of Japan on the US answers to additional questions from the Panel,
31 January 2003, para. 7.

8 See, e.g., A.E. Watada et al. (1984), Terminology for the Description of Developmental Stages
of Horticultural Crops, Hort Science 19: 20-21 (Exhibit USA-41).

8 T, Tsukamoto et al. (2003), "Invasion, Multiplication and Movement of Erwinia Amylovora in
pedicel tissues of apple fruit", unpublished (Exhibits JPN-39 and JPN-42).
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6. Epiphytic bacteria and mature apple fruit

4.103 The United States claimed that a review of the scientific literature suggested that the
epiphytic presence of fire blight bacteria on mature, symptomless apple fruit at harvest was
extremely rare. In those few instances when external bacteria had been detected, the fruit had
been harvested from or within 10 meters of an infected tree in severely infected orchards. Thus,
in most cases, mature, symptomless apples, even when harvested from infected trees or orchards,
would not be externally contaminated with fire blight bacteria. The following authors had
provided relevant evidence:

Thomson (2000): "Populations of E. amylovora are rare on mature fruit and when
present are probably due to deposition from a nearby source of active inoculum. In every
case where E. amylovora has been detected on fruit, it has been from orchards with high
levels of fire blight infection."®

Hale and Taylor (1999): "No epiphytic fire blight bacteria were isolated from calyxes
(the opposite end of the fruit from the stem) of 150 mature fruit harvested from an
infected orchard."®

Hale et al. (1996): "No epiphytic fire blight bacteria were found on the calyxes and
surfaces of 173 mature, symptomless apple fruit harvested from infected trees in New
Zealand."®*

Clark et al. (1993): "No epiphytic fire blight bacteria were detected on calyxes of 750
mature, symptomless apple fruit even from within 20 cm of inoculated blight sources
(flowers) showing disease symptoms."®

van der Zwet et al. (1991): "No epiphytic fire blight bacteria were detected on surfaces
or calyxes of apple fruit from six susceptible cultivars from blighted orchards in West
Virginia, USA."®

van der Zwet et al. (1990): "No epiphytic bacteria were recovered from 80 mature,
symptomless apple fruit from West Virginia, USA, 40 possibly mature fruit from
Washington, USA, and 80 possibly mature fruit from Ontario, Canada; of 40 possibly
mature fruit from Utah, USA, harvested in a severely blighted orchard, only 1 contained
epiphytic bacteria in the calyx. No epiphytic bacteria were detected after storage on any
of 160 mature, symptomless fruit from Washington State, USA. Epiphytic bacteria were
recovered after storage from 5 of 175 mature, presumably symptomless fruit harvested
within 10 meters of infection in severely blighted orchards in West Virginia, USA."®

8 Op. cit., Thomson (2000).

8 C.N. Hale and R.K. Taylor (1999), “Effect of Cold Storage on Survival of Erwinia amylovora in
Apple Calyxes", Acta Horticulturae 489, pp. 139-43 (infected orchard had less than five strikes per tree).

8 C.N. Hale et al. (1996), "Ecology and epidemiology of fire blight in New Zealand", Acta
Horticulturae 411, pp. 79-85.

% R.G. Clark et al. (1993), "A DNA Approach to Erwinia amylovora Detection in Large Scale
Apple Testing and in Epidemiological Studies", Acta Horticulturae 338, pp. 59-66 (Exhibit JPN-25).

8 van der Zwet et al. (1991), "Evaluation of calyx tissues of several apple cultivars for the
presence of Erwinia amylovora”, Phytopathology 81, p. 1194 (no indication of numbers of fruit tested).

8 Op. cit., van der Zwet et al. (1990).
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Roberts et al. (1989): "No epiphytic fire blight bacteria were detected on the surfaces of
1,555 mature, symptomless apple fruit harvested from blighted (in some cases, severely
blighted) trees of seven apple cultivars grown at five locations in Washington, USA."®

Sholberg (1988): "Epiphytic bacteria were detected on approximately 18-54 (the actual
number was not given) of 54 mature, presumably symptomless apples harvested from a
severely blighted orchard (including severely infected pear trees)."*

Hale et al. (1987): "Epiphytic bacteria were detected in the calyxes of 3 out of 2,100
mature, symptomless fruit harvested in New Zealand, and only from severely infected
trees in a severely blighted orchard; no isolations were made from fruit harvested from
moderately blighted orchards."*

Dueck (1974): "No external bacteria were isolated from any of 60 mature, symptomless
apple fruit harvested in Ontario, Canada, from severely infected trees. The report
concluded: "Furthermore, apples from severely infected trees of a susceptible cultivar,
having been exposed to high levels of inoculum during the growing season, were free of

the bacterium at harvest time".*

The United States believed that the scientific experts had unanimously agreed that epiphytic calyx
populations on mature apple fruit would only rarely occur when fruit were harvested from
orchards with severe fire blight and with nearby active sources of inoculum.

4.104 Japan agreed that epiphytic bacteria sometimes existed on the surface including the
calyx — a part that was difficult to disinfect — of "mature, symptomless” apple fruit. However,
Japan did not agree with the conclusion that the external presence of the bacteria was extremely
rare. Sholberg et al. (1988), for example, clearly stated that "E. amylovora may be present on

symptomless fruit at harvest under certain conditions".*?

4.105 The United States argued that the rarity of external contamination of mature,
symptomless apple fruit was a logical consequence of the biology of the fire blight bacteria and
the disease cycle. Bacteria were most prevalent in infected hosts during the spring, when
blossoms were present. The bacterial inoculum that exuded in warm, wet conditions from
infected shoots, cankers, infected fruit and blossoms might infect new hosts via blossoms as well
as other natural plant openings. However, as conditions in the orchard became less hospitable
(hotter and drier) and the opportunities for new infections (and, hence, the bacterium’s
reproductive chances through blossoms and other openings) diminished during the apple fruit
growing season, the bacteria showed a marked decline in population counts, becoming extremely

% Op. cit., Roberts et al. (1989).

8 p.L. Sholberg et al. (1988), "Occurrence of Erwinia amylovora of pome fruit in British
Columbia in 1985 and its elimination from the apple surface”, Canadian Journal of Plant Pathology 10:
178-82, 180 tbl. 2 (Exhibit JPN-37). Epiphytic bacteria detected from fruit harvested from "severely
damaged" orchard in which "[a]lmost every ... apple tree was infected" after August hail storm).
Although the precise number of positive fruit was not given, the United States had calculated (based on the
experimental methods used) that 18-54 fruit could have been positive.

% C.N. Hale et al. (1987), "Occurrence of Erwinia amylovora on apple fruit in New Zealand",
Acta Horticulturae 217, pp. 33- 40, at 37 (fruit harvested from severely blighted, lightly infected, and fire
blight-free orchards) (Exhibit JPN-8).

°L Op. cit., Dueck (1974).

% Op. cit., Sholberg et al. (1988).
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rare on fruit by the time of harvest. The scientific evidence indicated that bacteria on the surface
of fruit died within a short time. Thus, on those rare instances in which external populations had
been detected, this was probably due to deposition from a nearby source of active fire blight.

7. Scientific evidence and the steps in Japan’s systems approach

4.106 The United States argued that the Japanese prohibition on the importation of US apples
unless all nine fire blight requirements or restrictions were met was not supported by scientific
evidence. In addition, as mature, symptomless apple fruit were not a pathway for the disease,
imported US apple fruit did not pose a phytosanitary risk to plant life or health within Japan, and
each of the specific restrictions imposed by the Japanese measures had no basis in science.

4.107 Japan countered that its plant quarantine measure against fire blight was a "systemic
approach”, which ensured conditions that would not allow the presence of fire blight bacteria
either outside or inside of apple fruit shipped to Japan. This approach was consistent with the
relevant international standards of the IPPC and each component of the systems approach was
supported by scientific evidence.

(M Prohibition of imported apples from orchards in which any fire blight is
detected

4,108 The United States noted that Japan prohibited any fruit from a "designated" export
orchard in which fire blight had been detected. Japan deemed any occurrence of fire blight, no
matter how severe or light, in an orchard to pose an unacceptable risk of transmitting fire blight
on any fruit from that orchard. Depending on the size of the orchard, Japan’s orchard freedom
requirement could prohibit fruit from being exported that was harvested tens, hundreds, or
thousands of meters away from a single, lightly infected fire blight host (for example, an apple
tree with a single, inactive canker) that might have exhibited symptoms many months before
harvest (for example, one blighted blossom or shoot). Such an indeterminate restriction bore no
rational or objective relationship to the scientific evidence.

4.109 Japan argued that designation of a fire blight-free area was an essential element of its
"systemic approach”. Japan's requirement was in line with the Requirements for the
Establishment of Pest Free Places of Production and Pest Free Production Sites of the IPPC
(ISPM 10). This standard defined a "pest free place of production” as:

"[A] place of production in which a specific pest does not occur as demonstrated
by scientific evidence and in which, where appropriate, this condition is being
officially maintained for a defined period."®

The IPPC requirements further provided that:

"[The pest free place of production] provides a means for an exporting country, if
so required by an importing country, to ensure that consignments of plants, plant
products or other regulated articles produced on, and/or moved from, the place of
production are free from the pest concerned." **

% International Standard for Phytosanitary Measures No.10: Requirements for the Establishment
of Pest Free Places of Production and Pest Free Production Sites, FAO, Rome 1999 (Exhibit JPN-24).
* Ibid.
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4.110 Japan observed that the efficacy of the fire blight-free area was demonstrated by a variety
of scientific studies that reported the relative absence of endophytic and epiphytic bacteria in
symptomless apples that were harvested from blight-free orchards.*® This was particularly the
case in Europe, where many countries favoured a fire blight-free area and a number of countries
required the growing of host plants in fire blight-free areas.”® The distance between a harvested
apple and an infected fire blight host depended on the scale of the orchard; variation in this
distance would occur whenever a pest free area was designated.

4.111 The United States contended that the use of pest-free places of production or pest-free
production sites might be appropriately used to manage the risk identified with a particular
pathway. However, the scientific evidence demonstrated that mature apple fruit did not serve as a
pathway for the introduction of fire blight. Thus, the conditions for establishing pest free places
of production or production sites were not relevant to ensuring that imported fruit were disease-
free and did not transmit fire blight. The United States also noted that under US law and
regulations, exported apple fruit must be disease-free (symptomless).”” Thus, even if fire blight
disease was present in a production site or area, exported mature apple fruit did not facilitate the
introduction of E. amylovora to new areas.

4.112 Japan noted that the experts advising the Panel had all agreed that it would be reasonable
to require that imported apples come from a fire blight-free orchard.

4.113 The United States observed that certain experts had expressed views on what restrictions
might be "reasonable" within the context of attempting to forge a "compromise" between the
parties' views, to provide “"transition time" for Japan to phase-in relaxed measures, to avoid
"squeez[ing] Japan™ into eliminating its fire blight measures, and to propose measures that Japan
might adopt until Japan had "confidence" to liberalize further. These comments were made in the
context of Japan's follow-up questions at the experts' session, which were phrased in terms of
what would be "reasonable™” and not in terms of "what is the content of the scientific evidence".
Thus, Japan had invited the experts to comment on matters beyond their expertise and mandate —
that was, to provide scientific and technical advice on the scientific evidence relating to fire blight
and exported apple fruit.

(i) Prohibition of imported apples from any orchard should fire blight be detected
within a 500-meter buffer zone surrounding the orchard

4.114 The United States recalled that the Japanese fire blight measures established that a
"designated" export orchard had to be surrounded by a 500-meter buffer zone. If any fire blight
was detected in the 500-meter buffer zone, no fruit from the designated export orchard could be
exported to Japan. Given that there was no scientific evidence that mature, symptomless apple
fruit were a pathway for the introduction of fire blight, even if the fruit were picked from highly
infected trees, there was obviously no evidence to support a requirement for such a buffer zone.
According to the Unites States, the scientific experts had confirmed that buffer zones surrounding
orchards, which might be appropriate in fire blight-eradication efforts and in measures to ensure
fire blight-freedom for nurseries of fire blight host plants, were not relevant with respect to
contamination of mature apple fruit.

% See, e.g., Hale et al. (1987), van der Zwet et al. (1990), Clark, et al. (1993).

% EPPO Standards; Phytosanitary Procedures, Erwinia amylovora, Sampling and Test Methods
(1992) (Exhibit JPN-26).

%7 See footnote 46.
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4.115 Japan stated that the necessity of establishing a buffer zone was recognized by
ISPM 10.% If a blighted tree were found in the buffer zone, the designation as a pest-free place
of production would be cancelled. Following the IPPC recommendations, Japan considered that
the width of the buffer zone had to be determined on the basis of the distance over which the pest
was likely to spread naturally during the course of the growing season. The requirement of a 500-
meter buffer zone was supported by the scientific evidence, inter alia: (1) E. amylovora had been
isolated in a monitoring survey in Belgium at a point 250 meters away from the inoculum source
in wet weather, and was detected 1 kilometer away by the indirect immunofluorescence method:;
and (2) a large-scale experiment over five seasons in New Zealand had not detected the bacteria
at theggcalyx end of 60,000 apples when the orchards were surrounded by a 500-meter buffer
zone.

4.116 Japan further observed that international practice since the 1970s also supported the
introduction of a buffer zone of this size. For example, EPPO's quarantine requirements for
E. amylovora provided that "countries which consider themselves to be at high risk can specify
that the [pest-free seedling] field, as well as the surrounding zone of radius of at least 250 meters,
must be inspected at least once in July/August and once in September/October and that spot
checks should be carried out in the surrounding zone of radius of at least 1 kilometer in places
where host plants are grown, at least once in July/October".*® Germany required that if an
infection of fire blight was found, "diseased plant material and plants surrounding these places are
destroyed immediately over a radius of 500 meters".*® In the Netherlands, host plants of
E. amylovora within 500 meters around the nuclear stock plots and the multiplication fields of
source-material were removed.'® These practices reflected recognition of a risk of spread of the

disease within the range of several hundred meters.

4.117 The United States argued that none of the examples cited by Japan was pertinent.
Obviously, a report of 250-meter dispersal did not support a 500-meter buffer requirement. More
importantly, the report referenced by Japan contained serious flaws and was of limited (if any)
relevance to bacterial presence in, or on, mature, symptomless apple fruit. In particular, the study
by J. van Vaerenbergh et al. (1987), was based on a test that detected dead as well as live bacteria
and had failed to confirm that the "dispersed” bacteria were of the same strain as the bacteria
found on the source (and therefore not from some other fire blight host in the area). Furthermore,
the EPPO requirements were part of a fire blight eradication programme, not a programme to
address any risk of fire blight transmission on imported fruit. The risk of transmission of fire
blight was known to be much greater for plants than for mature, symptomless fruit, and trade in
plants required significantly different measures than trade in fruit.'®

4.118 Japan maintained that dead cells were unlikely to stay responsive to test techniques for a
long period of time, and no such other sources had been identified in the survey; therefore it was

% "Where the biology of the pest is such that it is likely to enter the place of production or
production site from adjacent areas, it is necessary to define a buffer zone around the place of production or
production site within which appropriate phytosanitary measures are applied.” Op. cit., ISPM 10, para. 1.1.

%], van Vaerenbergh et al. (1987), "Monitoring fireblight for official phytosanitary legislation in
Belgium”, EPPO Bulletin 17, pp. 195-203, at 198 and Clark et al. (1993), p. 62.

100 EPPQ, supra n. 85.

101 \v. Zeller (1987), Present Status of Fireblight in the Federal Republic of Germany, EPPO
Bulletin 17, pp. 223-224 (Exhibit JPN-27).

192 C.A.R. Meijneke (1979), "Prevention and Control of Fireblight", EPPO Bulletin 9(1), pp. 53-
62 (Exhibit JPN-19).

193 EPPO recommends "countries at high risk to prohibit importation of host plants for planting"
but does not recommend restrictions on importation of fruit, supra n. 5.
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reasonable to assume that live bacteria from the source were detected in the survey. Japan also
argued that the buffer zone requirement of EPPO was for the purpose of ensuring that host plants
were grown in a disease-free environment — which was exactly the purpose of its "systemic
approach".

(iii) Inspection of orchards three times yearly

4.119 The United States recalled that along with the requirements that an orchard and a 500-
meter buffer zone surrounding such orchard be free of fire blight, Japan required that the orchard
and buffer zone be inspected at least three times yearly, at the blossom, fruitlet (small fruit), and
harvest seasons. Further inspections could be required following strong storms, such as
hailstorms. However, the scientific evidence indicated that fire blight bacteria had only rarely
been detected on the outside of mature, symptomless apple fruit harvested from, or within
10 meters of, severely infected trees in severely blighted orchards. Only a harvest season
inspection that detected severely blighted orchards might be relevant to the likelihood that there
could be fire blight bacteria on the surface of mature, symptomless apple fruit. However, even
that inspection was unnecessary because there was no scientific evidence that mature,
symptomless apple fruit transmitted the bacteria.

4.120 Japan claimed that field inspections were necessary to ensure the efficacy of the
"systemic approach™. The IPPC requirements provided:

"The verification of pest free status is done by [national plant protection
authorities] personnel ... who undertake specific surveys to assess the pest free
status of the place of production ... (and the buffer zone, if required). These most
often take the form of field inspections ... Pest free status may be verified by a
stated number or frequency of inspections or tests (e.g., three inspections at
monthly intervals) ... Monitoring surveys should be conducted at adequate
frequency over one or more growing seasons [in the buffer zone]."***

It was not feasible to confirm the absence of fire blight symptoms in each tree in an orchard, and
there was always a risk that detection errors might occur. Inspection at blossom stage was
appropriate because this was when trees were most susceptible to fire blight infection, whereas it
was at fruitlet stage that the symptoms were most readily detectable. According to the relevant
literature: (1) the flower had the highest susceptibility to fire blight; (2) the shoots and leaves
were actively growing at the fruitlet stage and the symptoms of fire blight were easily observed,
and (3) the activity of E. amylovora was high during these two stages. Moreover, the typical
symptom of fire blight (exudation of bacterial ooze) appeared during these seasons.

4.121 The United States observed that the blossom and fruitlet surveys would not reveal some
instances of harvest season fire blight because fire blight bacteria might infect new hosts after the
small fruit season or the disease might express itself in an already infected host.

4.122 Japan considered that a third inspection at the harvest stage was required exactly because
infection could still occur after the fruitlet stage, as the mechanism of invasion of E. amylovora
inside apple fruit was not known, and bacteria survived inside the fruit or at the calyx end.

1%0p. cit., ISPM 10, para. 2.2.3.
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4.123 The United States argued that detecting all instances of fire blight in an orchard was
irrelevant to the question of whether bacteria would be present on mature, symptomless apple
fruit. There was no scientific evidence that the presence of fire blight at the blossom or fruitlet
stages affected the likelihood that fire blight bacteria would be found on mature, symptomless
apple fruit. Thus, the three inspections requirement bore no rational or objective relation to the
scientific evidence.

4.124 Japan maintained that three inspections were the minimum requirement in order to
confirm that fire blight had not occurred in export orchards throughout the season, and the timing
of these inspections was set at the three stages most suitable for detection of symptoms. The US
argument erred in its refusal to acknowledge detection errors. In addition, it was probable for the
symptoms at early stages to be pruned out, so only one inspection at harvest stage could never
ensure the fire blight-free status of the orchard.

(iv) Prohibition of imported apples unless treated with chlorine

4.125 The United States recalled that Japan prohibited the importation of any apple fruit that
had not been treated by immersing the fruit for one minute in a tank containing 100 parts per
million free chlorine. While there was scientific evidence relating to the effect of chlorine on
populations of fire blight bacteria, there was not a rational or objective relationship between
Japan’s chlorine treatment requirement and the scientific evidence that mature, symptomless
apple fruit were not a pathway for the fire blight disease.

4.126 Japan argued that the surface of harvested apple fruit could be infected by E. amylovora,
after harvest during the transportation, washing, selection and other steps. As previously noted,
numerous studies had detected the bacteria on the surface of apples.’® Therefore, the surface of
harvested apple fruit needed to be sterilized.

4.127 The United States did not contend that there was not scientific evidence of the efficacy
of a chlorine treatment in reducing external bacterial populations. This evidence, however, did
not support any measures on harvested mature, symptomless apple fruit since there was no
evidence that mature, symptomless apple fruit transmitted the fire blight disease.

4.128 Japan observed that the United States accepted the efficacy of the chlorine treatment and
the existence of scientific reports that detected epiphytic bacteria. Nevertheless, the United States
rejected disinfection because apples had not been shown (presumably by direct or documented
evidence) to be a pathway. In Japan's view, this conclusion was the outcome of an erroneous
interpretation of the burden of proof.

(v) Prohibition of imported apples from US states other than Washington or
Oregon

4.129 The United States recalled that Japan prohibited the importation of US fruit other than
fruit produced in designated export orchards within the States of Washington or Oregon. The US
requests that Japan expand the list of states eligible to export apple fruit had been to no avail. The
United States argued that Japan had presented no evidence to support its limitation of imported
US apples to Washington or Oregon fruit.

195 Op. cit., van der Zwet et al. (1990); Sholberg et al. (1988).
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4.130 Japan contended that there was nothing arbitrary about permitting only the orchards in
the States of Washington and Oregon to export apples to Japan. The reasons were that (1) the US
initial request was only for these states, and (2) the United States had submitted a proposal of
phytosanitary measures that would prevent the introduction of E. amylovora into Japan only for
apple fruit produced in Washington and Oregon.

4.131 The United States claimed that the scientific evidence established that mature,
symptomless apple fruit - regardless of origin - were not a pathway for the disease. As there was
no scientific evidence that mature, symptomless apple fruit transmitted the disease, the
prohibition of US apples from states other than Washington or Oregon was not rationally or
objectively related to the scientific evidence.

4.132 Japan noted that the current phytosanitary requirements regarding fire blight were
applicable to apple fruit produced in other states, and it was possible to import those apple fruit
under the same conditions. However, the United States had not submitted documentation that
described the status of other quarantine pests in states other than Washington and Oregon.
Consequently, the existence of other quarantine pests in other states was not known. If the United
States could certify the absence of other pests, or if it proposed a measure that was suitable for
preventing the introduction of these pests, Japan would accept shipments of apples from other
states under the same conditions as for Washington and Oregon.

(vi) Prohibition of imported apples unless other production, harvesting, and
importation requirements are met

4.133 The United States recalled that Japan prohibited the importation of US apples unless
other harvesting, production, and importation requirements were also met. These included the
chlorine treatment of containers for harvesting, chlorine treatment of the packing site, and post-
harvest separation of apples for export to Japan from apples for other destinations. None of these
requirements bore a rational or objective relation to the scientific evidence. According to the
United States, the scientific experts had not identified any scientific evidence that contamination
of mature apple fruit after harvest would occur through harvesting, packing storage, or transport.

4.134 Japan claimed that the chlorine treatment of containers was necessary to avoid
contamination of fruit by contaminated harvest containers. As fruit containers (cargo crates) were
suspected to be the cause of introduction of fire blight into the United Kingdom, the sterilization
of containers for harvest was necessary to prevent introduction of E. amylovora. Chlorine
treatment of the packing site was a safety measure to prevent contamination of fruit by packing
line equipment.

4.135 The United States noted that the chlorine treatment of containers for harvesting was
apparently based on a scientific study that presented circumstantial, not scientific, evidence that
contaminated fruit boxes could have been a source of inoculum.'® This same study also stated
that the likelihood that fire blight was transmitted via infected fruit "is very slight and can
probably be ignored".’” According to the United States, the experts had agreed that there was no
scientific evidence that fruit cargo crates might spread fire blight. The United States was of the
view that Dr Smith had remarked that even the idea that E. amylovora could survive on crates as
ooze for any significant time is quite conjectural (let alone be transmitted from them).

106 R, A. Lelliot (1959), "Fire Blight of Pears in England", Agriculture 65, pp. 564-568.
107 1hid.
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4.136 The United States argued that Japan simply had not presented any supporting evidence of
contamination in the packing facility.'® The same was true with respect to Japan’s requirement
that apples destined for Japan be kept separated from fruit for other destinations. The United
States was not aware of any evidence that supported these measures, hence there could be no
rational relationship between these requirements and evidence which did not exist.

4.137 Japan contended that separation of fresh apple fruit for Japan from other fruit was
necessary to prevent the former from being contaminated by E. amylovora after harvest. Japan
argued that the US counter-argument rested solely on its rejection of any evidence other than
"direct" evidence, a position for that there was no textual support in the SPS Agreement.

F. ARTICLE 5.1
1. General

4.138 The United States claimed that Japan’s fire blight measures were not "based on™ a risk
assessment within the meaning of Article 5.1 and Annex A and therefore were inconsistent with
Article 5.1 of the SPS Agreement. As the Appellate Body had noted in Australia - Salmon, to be
consistent with Article 5.1 a risk assessment had to: "(1) identify the diseases whose entry,
establishment or spread a Member wants to prevent within its territory, as well as the potential
biological and economic consequences associated with the entry, establishment or spread of these
diseases; (2) evaluate the likelihood of entry, establishment or spread of these diseases, as well as
the associated potential biological and economic consequences; and (3) evaluate the likelihood of
entry, estl%lg)lishment or spread of these diseases according to the SPS measures which might be
applied.”

4.139 Japan maintained that in line with its obligations under this provision, it had performed
two full pest risk analyses: the first in 1996 and a second in 1999."° The 1999 PRA in particular
had been performed specifically on US apples and was fully consistent with the International
Standards for Phytosanitary Measures No. 2: Guidelines for Pest Risk Analysis (hereinafter
"ISPM 2" or the "1996 Guidelines").'*

2. Evaluation of the likelihood of entry, establishment or spread

4.140 The United States did not contend that Japan’s 1999 PRA had not fulfilled the first
requirement under Article 5.1 - it had identified fire blight as the disease whose entry,
establishment or spread Japan wanted to prevent within its territory as well as potential associated
biological and economic consequences. However, the 1999 PRA had not fulfilled either of the
two remaining requirements. Japan had failed to focus on the scientific evidence relating to the
importation of apple fruit, making only general statements of possibility rather than an assessment
of the likelihood, or probability, of entry, establishment or spread. The Appellate Body in
Australia — Salmon had stated that "for a risk assessment to fall within the meaning of Article 5.1
and the first definition in paragraph 4 of Annex A, it was not sufficient that [it] conclude that
there is a possibility of entry, establishment, or spread of diseases”. Further, the Appellate Body

198 s first submission, para. 62.

199 Appellate Body Report in Australia — Salmon, para. 121.

110 »pest Risk Analysis concerning Fire Blight Pathogen (Erwinia amylovora), Ministry of
Agriculture, Forestry and Fisheries, Japan, 1996 (the "1996 PRA") (Exhibit JPN-31); and the 1999 PRA,
op. cit.

1 Op. cit., ISPM 2.
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in Australia — Salmon had concluded that the second requirement for a risk assessment under
Avrticle 5.1 would not be met when the assessment made "general and vague statements of mere
possibility of adverse effects occurring; statements which constitute neither a quantitative nor a
qualitative assessment of probability."?

4.141 Japan considered that the 1999 PRA was based on plain, undisputable logic. No one
could challenge the likelihood of dissemination of the disease once it was introduced into the
country. The 1999 PRA had addressed not a theoretical possibility but the likelihood of the
introduction and spread of fire blight through apple fruit. The Appellate Body had clearly
established that risk assessments did not have to take the form of a quantitative analysis.
Furthermore, it appeared to Japan that the United States was faulting the 1999 PRA because the
analysis had not reached the conclusion the United States desired to see — that "mature,
symptomless” apples did not disseminate the disease. No case could, however, be established
against a risk assessment on such a basis.

4.142 The United States contended that the fact that the Japanese Pest Risk Analysis had not
evaluated the likelihood or probability of entry was evident from its fundamental failure to
identify and discuss those scientific studies that were relevant to the apples to be imported. A
proper focus on studies relevant to mature, symptomless fruit would have allowed Japan to begin
to assess the probability of imported US apples being infected or infested with fire blight bacteria.
Instead, Japan presented the results of studies on, inter alia, immature fruit, visibly infected or
damaged fruit, artificially wounded and inoculated fruit in storage, visibly infected fruit left on
trees, apple leaves, and pear fruit. Indeed, the 1999 PRA had explicitly dismissed certain
evidence on the basis that it related "only" to "symptomless™ or "healthy looking™ fruit that is
"mature."™® However, this was the very fruit that the United States sought to export to Japan and
for which Japan had to assess risk.

4.143 Japan observed that the 1999 PRA had taken into account all available evidence that
related not only to apple trees but mature and immature, visibly blighted and symptomless apple
fruit - including van der Zwet et al. (1990).***

4.144 The United States also argued that Japan’s 1999 PRA had not evaluated the likelihood of
entry because it failed to describe fully the steps that had to be completed for entry of the
bacteria. The International Standards for Phytosanitary Measures No. 11: Pest Risk Analysis for
Quarantine Pests (hereinafter "ISPM 11" or the "2001 Guidelines") laid out the steps that
comprised an evaluation of the probability of entry: (1) identification of relevant pathways; (2)
the probability of the pest being associated with the pathway at origin; (3) the probability of
survival of the pest during transport or storage; (4) the probability of the pest surviving existing
pest management procedures; and (5) the probability of transfer of the pest to a suitable host.*®

4.145 Japan observed that its 1999 PRA had been undertaken before the adoption of ISPM 11,
and could therefore be based only on the 1996 Guidelines. However, the 2001 Guidelines were
developed from the 1996 Guidelines, and both had substantially the same framework. For this
reason, Japan had not considered it necessary to review the 1999 PRA after the adoption of the
2001 Guidelines. Moreover, Article 5.1 provided "Members shall ensure that their

112 Appellate Body Report in Australia - Salmon, paras. 123 and 129.
113 Op. cit., the 1999 PRA, para. 1-1, p. 6.

14 Op. cit.

115 Op. cit., ISPM 11.
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phytosanitary measures are based on an assessment...of the risks to ...plant life or health, taking
into account risk assessment techniques developed by the relevant international organizations."”
Therefore, the obligation of an importing Member was to "take into account”, not to "strictly
follow", such risk assessment techniques.

4.146 The United States argued that since there was no scientific evidence that apple fruit had
ever introduced or spread fire blight, apple fruit might then only pose a risk of introduction of fire
blight to Japan if there was scientific evidence that fruit were a pathway for introduction. Japan
had not identified each step necessary for imported apple fruit to serve as a hypothetical pathway.
Neither had Japan cited scientific evidence to establish that each step of the hypothetical pathway
would be completed — understandably, since there was not scientific evidence to support each
step.

4.147 The United States claimed that identification of each step necessary for imported apple
fruit to serve as a hypothetical pathway was not difficult using the five steps identified in
ISPM 11, above. Applying these evaluative steps to the case of E. amylovora and apple fruit, it
was possible to identify the actual steps that had to be completed for imported apple fruit to serve
as a pathway for the disease. These steps were: (1) apple fruit had to be externally or internally
contaminated with fire blight bacteria; (2) the bacteria had to survive harvest, commercial
handling, and storage conditions; (3)the bacteria had to survive transport (including cool
storage), handling, and discard conditions (including consumption); (4) the apple fruit had to be
discarded near a host plant; (5) the host had to be at a receptive stage (i.e., able to be infected);
(6) the bacteria had to be transferred from the discarded, contaminated f