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Argentina — Footwear (EC)

Appellate Body Report, Argentina — Safeguard Measures on Imports of
Footwear, WT/DS121/AB/R, adopted 12 January 2000, DSR 2000:1, 515

Argentina — Footwear (EC)

Panel Report, Argentina — Safeguard Measures on Imports of Footwear,
WT/DS121/R, adopted 12 January 2000, as modified by Appellate Body Report
WT/DS121/AB/R, DSR 2000:11, 575

Argentina —Hides and
Leather

Panel Report, Argentina — Measures Affecting the Export of Bovine Hides and
Import of Finished Leather, WT/DS155/R and Corr.1, adopted 16 February
2001, DSR 2001:V, 1779

Australia— Salmon

Appellate Body Report, Australia — Measures Affecting Importation of Salmon,
WT/DS18/AB/R, adopted 6 November 1998, DSR 1998:V 11, 3327

Australia— Salmon

Panel Report, Australia— Measures Affecting Importation of Salmon,
WT/DS18/R and Corr.1, adopted 6 November 1998, as modified by Appellate
Body Report WT/DS18/AB/R, DSR 1998:V 111, 3407

Brazil — Aircraft

Appellate Body Report, Brazil — Export Financing Programme for Aircraft,
WT/DS46/AB/R, adopted 20 August 1999, DSR 1999:111, 1161

Brazil — Aircraft

Panel Report, Brazil — Export Financing Programme for Aircraft, WT/DS46/R,
adopted 20 August 1999, as modified by Appellate Body Report
WT/DS46/AB/R, DSR 1999:111, 1221

Brazil — Desiccated Coconut

Appellate Body Report, Brazil — Measures Affecting Desiccated Coconut,
WT/DS22/AB/R, adopted 20 March 1997, DSR 1997:1, 167

Brazil — Desiccated Coconut

Panel Report, Brazil — Measures Affecting Desiccated Coconut, WT/DS22/R,
adopted 20 March 1997, upheld by Appellate Body Report WT/DS22/AB/R,
DSR 1997:1, 189

Brazil — Retreaded Tyres

Appellate Body Report, Brazl — Measures Affecting Imports of Retreaded
Tyres, WT/DS332/AB/R, adopted 17 December 2007, DSR 2007:1V, 1527

Brazil — Retreaded Tyres

Panel Report, Brazil — Measures Affecting Imports of Retreaded Tyres,
WT/DS332/R, adopted 17 December 2007, as modified by Appellate Body
Report WT/DS332/AB/R, DSR 2007:V, 1649

Canada — Continued
Suspension

Panel Report, Canada — Continued Suspension of Obligations in the EC —
Hormones Dispute, WT/DS321/R, adopted 14 November 2008, as modified by
Appellate Body Report WT/DS321/AB/R

Canada — Dairy

Appellate Body Report, Canada — Measur es Affecting the Importation of Milk
and the Exportation of Dairy Products, WT/DS103/AB/R, WT/DS113/AB/R
and Corr.1, adopted 27 October 1999, DSR 1999:V, 2057

Canada — Dairy

Panel Report, Canada — Measures Affecting the Importation of Milk and the
Exportation of Dairy Products, WT/DS103/R, WT/DS113/R, adopted 27
October 1999, as modified by Appellate Body Report WT/DS103/AB/R,
WT/DS113/AB/R, DSR 1999:V1, 2097

Chile —Price Band System

Panel Report, Chile — Price Band System and Safeguard Measures Relating to
Certain Agricultural Products, WT/DS207/R, adopted 23 October 2002, as
modified by Appellate Body Report WT/DS207AB/R, DSR 2002:VIIl1, 3127

Chile — Swordfish

Chile — Measures Affecting the Transit and I mportation of Swordfish
(WT/DS193)
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China — Auto Parts

Appellate Body Reports, China — Measures Affecting Imports of Automaobile
Parts, WT/DS339/AB/R, WT/DS340/AB/R, WT/DS342/AB/R, adopted
12 January 2009

China — Auto Parts

Panel Reports, China — Measures Affecting Imports of Automobile Parts,
WT/DS339/R, WT/DS340/R, WT/DS342/R and Add.1 and Add.2, adopted
12 January 2009, upheld (WT/DS339/R) and as modified (WT/DS340/R,
WT/DS342/R) by Appellate Body Reports WT/DS339/AB/R,
WT/DS340/AB/R, WT/DS342/AB/R

China — Publications and
Audiovisual Products

Appellate Body Report, China — Measures Affecting Trading Rights and
Distribution Services for Certain Publications and Audiovisual Entertainment
Products, WT/DS363/AB/R, adopted 19 January 2010

China — Publications and
Audiovisual Products

Panel Report, China — Measures Affecting Trading Rights and Distribution
Services for Certain Publications and Audiovisual Entertainment Products,
WT/DS363/R and Corr.1, adopted 19 January 2010, as modified by Appellate
Body Report WT/DS363/AB/R

Colombia — Ports of Entry

Panel Report, Colombia — Indicative Prices and Restrictions on Ports of Entry,
WT/DS366/R and Corr.1, adopted 20 May 2009

Dominican Republic — Import
and Sale of Cigarettes

Appellate Body Report, Dominican Republic — Measures Affecting the
Importation and Internal Sale of Cigarettes, WT/DS302/AB/R, adopted
19 May 2005, DSR 2005:XV, 7367

Dominican Republic — Import
and Sale of Cigarettes

Appellate Body Report, Dominican Republic — Measures Affecting the
Importation and Internal Sale of Cigarettes, WT/DS302/AB/R, adopted
19 May 2005, DSR 2005:XV, 7367

EC — Approval and Marketing
of Biotech Products

Panel Report, European Communities — Measures Affecting the Approval and
Marketing of Biotech Products, WT/DS291/R, WT/DS292/R, WT/DS293/R,

Add.1to Add.9, and Corr.1, adopted 21 November 2006, DSR 2006:111-V1Il,
847

EC — Asbestos Appellate Body Report, European Communities — Measures Affecting Asbestos
and Asbestos-Containing Products, WT/DS135/AB/R, adopted
5 April 2001, DSR 2001:VIl, 3243

EC — Asbestos Panel Report, European Communities — Measures Affecting Asbestos and

Asbestos-Containing Products, WT/DS135/R and Add.1, adopted 5 April 2001,
as modified by Appellate Body Report WT/DS135/AB/R, DSR 2001:V111, 3305

EC —Bananas|l|

Appellate Body Report, European Communities — Regime for the Importation,
Sale and Distribution of Bananas, WT/DS27/AB/R, adopted 25 September
1997, DSR 1997:11, 591

EC —Bananas|Il (US)

Panel Report, European Communities — Regime for the Importation, Sale and
Distribution of Bananas, Complaint by the United Sates, WT/DS27/R/USA,
adopted 25 September 1997, as modified by Appellate Body Report
WT/DS27/AB/R, DSR 1997:11, 943

EC —Bananasl |

(Article 21.5 — Ecuador I1) /
EC —BananaslI|
(Article21.5-US)

Appellate Body Reports, European Communities — Regime for the Importation,
Sale and Distribution of Bananas — Second Recourse to Article 21.5 of the DSU
by Ecuador, WT/DS27/AB/RW2/ECU, adopted 11 December 2008, and Corr.1
/ European Communities — Regime for the Importation, Sale and Distribution of
Bananas — Recourse to Article 21.5 of the DSU by the United States,
WT/DS27/AB/RW/USA and Corr.1, adopted 22 December 2008
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EC — Computer Equipment

Appellate Body Report, European Communities — Customs Classification of
Certain Computer Equipment, WT/DS62/AB/R, WT/DS67/AB/R,
WT/DS68/AB/R, adopted 22 June 1998, DSR 1998:V, 1851

EC — Chicken Cuts

Appellate Body Report, European Communities — Customs Classification of
Frozen Boneless Chicken Cuts, WT/DS269/AB/R, WT/DS286/AB/R, adopted
27 September 2005, and Corr.1, DSR 2005:X1X, 9157

EC — Chicken Cuts (Brazl)

Panel Report, European Communities — Customs Classification of Frozen
Boneless Chicken Cuts, Complaint by Brazil, WT/DS269/R, adopted 27
September 2005, as modified by Appellate Body Report WT/DS269/AB/R,
WT/DS286/AB/R, DSR 2005:X1X, 9295

EC — Chicken Cuts (Thailand)

Panel Report, European Communities — Customs Classification of Frozen
Boneless Chicken Cuts, Complaint by Thailand, WT/DS286/R, adopted

27 September 2005, as modified by Appellate Body Report WT/DS269/AB/R,
WT/DS286/AB/R, DSR 2005:X X, 9721

EC — Computer Equipment

Appellate Body Report, European Communities — Customs Classification of
Certain Computer Equipment, WT/DS62/AB/R, WT/DS67/AB/R,
WT/DS68/AB/R, adopted 22 June 1998, DSR 1998:V, 1851

EC — Computer Equipment

Panel Report, European Communities — Customs Classification of Certain
Computer Equipment, WT/DS62/R, WT/DS67/R, WT/DS68/R, adopted
22 June 1998, as modified by Appellate Body Report WT/DS62/AB/R,
WT/DS67/AB/R, WT/DS68/AB/R, DSR 1998:V, 1891

EC — Export Subsidies on
Sugar

Appellate Body Report, European Communities — Export Subsidies on Sugar,
WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, adopted 19 May 2005,
DSR 2005:X111, 6365

EC — Export Subsidies on
Sugar (Australia)

Panel Report, European Communities — Export Subsidies on Sugar, Complaint
by Australia, WT/DS265/R, adopted 19 May 2005, as modified by Appellate
Body Report WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, DSR
2005:X111, 6499

EC — Export Qubsidies on
Sugar (Brazl)

Panel Report, European Communities — Export Subsidies on Sugar, Complaint
by Brazil, WT/DS266/R, adopted 19 May 2005, as modified by Appellate Body
Report WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, DSR
2005:X1V, 6793

EC — Export Qubsidies on
Sugar (Thailand)

Panel Report, European Communities — Export Subsidies on Sugar, Complaint
by Thailand, WT/DS283/R, adopted 19 May 2005, as modified by Appellate
Body Report WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, DSR
2005:X1V, 7071

EC — Hormones

Appellate Body Report, EC Measures Concerning Meat and Meat Products
(Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998,
DSR 19981, 135

EC — Hormones (Canada)

Panel Report, EC Measures Concerning Meat and Meat Products (Hormones),
Complaint by Canada, WT/DS48/R/CAN, adopted 13 February 1998, as
modified by Appellate Body Report WT/DS26/AB/R, WT/DSA8/AB/R, DSR
1998:11, 235

EC — Hormones (US)

Panel Report, EC Measures Concerning Meat and Meat Products (Hormones),
Complaint by the United States, WT/DS26/R/USA, adopted

13 February 1998, as modified by Appellate Body Report WT/DS26/AB/R,
WT/DA8/AB/R, DSR 1998:111, 699
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EC —IT Products

Panel Report, European Communities and its member States — Tariff Treatment
of Certain Information Technology Products, WT/DS375/R, WT/DS376/R,
WT/DS377/R, adopted 21 September 2010

EC — Salmon (Norway)

Panel Report, European Communities — Anti-Dumping Measure on Farmed
Salmon from Norway, WT/DS337/R, adopted 15 January 2008, and Corr. 1,
DSR 2008, 3

EC — Sardines Appellate Body Report, European Communities — Trade Description of
Sardines, WT/DS231/AB/R, adopted 23 October 2002, DSR 2002: V111, 3359
EC — Sardines Panel Report, European Communities — Trade Description of Sardines,

WT/DS231/R and Corr.1, adopted 23 October 2002, as modified by Appellate
Body Report WT/DS231/AB/R, DSR 2002:VI11, 3451

EC — Slected Customs
Matters

Appellate Body Report, European Communities — Selected Customs Matters,
WT/DS315/AB/R, adopted 11 December 2006, DSR 2006:1X, 3791

EC — Sdlected Customs
Matters

Panel Report, European Communities — Selected Customs Matters,
WT/DS315/R, adopted 11 December 2006, as modified by Appellate Body
Report WT/DS315/AB/R, DSR 2006:1X-X, 3915

EC — Scallops (Canada)

Panel Report, European Communities — Trade Description of Scallops—
Request by Canada, WT/DS7/R, 5 August 1996, unadopted, DSR 1996:1, 89

EC — Scallops (Peru and
Chile)

Panel Report, European Communities — Trade Description of Scallops—
Requests by Peru and Chile, WT/DS12/R, WT/DS14/R, 5 August 1996,
unadopted, DSR 1996:1, 93

EC — Tariff Preferences

Appellate Body Report, European Communities — Conditions for the Granting
of Tariff Preferences to Developing Countries, WT/DS246/AB/R, adopted 20
April 2004, DSR 2004111, 925

EC — Tariff Preferences

Panel Report, European Communities — Conditions for the Granting of Tariff
Preferences to Developing Countries, WT/DS246/R, adopted 20 April 2004, as
modified by Appellate Body Report WT/DS/246/AB/R, DSR 2004:111, 1009

India — Additional Import
Duties

Appellate Body Report, India — Additional and Extra-Additional Duties on
Imports from the United Sates, WT/DS360/AB/R, adopted 17 November 2008

India — Additional Import
Duties

Panel Report, India— Additional and Extra-Additional Duties on Imports from
the United States, WT/DS360/R, adopted 17 November 2008, as reversed by
Appellate Body Report WT/DS360/AB/R

India— Autos Appellate Body Report, India — Measures Affecting the Automotive Sector,
WT/DS146/AB/R, WT/DS175/AB/R, adopted 5 April 2002, DSR 2002:V, 1821
India— Autos Panel Report, India — Measures Affecting the Automotive Sector, WT/DS146/R,

WT/DSL175/R and Corr.1, adopted 5 April 2002, DSR 2002:V, 1827

India— Patents (US)

Appellate Body Report, India — Patent Protection for Pharmaceutical and
Agricultural Chemical Products, WT/DS50/AB/R, adopted 16 January 1998,
DSR 19981, 9

India— Patents (US)

Panel Report, India — Patent Protection for Pharmaceutical and Agricultural
Chemical Products, Complaint by the United States, WT/DS50/R, adopted

16 January 1998, as modified by Appellate Body Report WT/DS50/AB/R, DSR
19981, 41




WT/DS39%/R
WT/DS395/R
WT/DS398/R

Page xv

Short Title

Full Case Titleand Citation

India — Quantitative
Restrictions

Appellate Body Report, India — Quantitative Restrictions on Imports of
Agricultural, Textile and Industrial Products, WT/DS90/AB/R, adopted
22 September 1999, DSR 1999:1V, 1763

India — Quantitative
Restrictions

Panel Report, India — Quantitative Restrictions on Imports of Agricultural,
Textile and Industrial Products, WT/DS90/R, adopted 22 September 1999,
upheld by Appellate Body Report WT/DS90/AB/R, DSR 1999:V, 1799

Japan — Alcohalic
Beverages||

Appellate Body Report, Japan — Taxes on Alcoholic Beverages,
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996,
DSR 1996:1, 97

Japan — Alcohoalic
Beverages||

Panel Report, Japan — Taxes on Alcoholic Beverages, WT/DS8/R, WT/DS10/R,
WT/DS11/R, adopted 1 November 1996, as modified by Appellate Body Report
WT/DSB8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, DSR 1996:1, 125

Japan — DRAMSs (Korea)

Appellate Body Report, Japan — Countervailing Duties on Dynamic Random
Access Memories from Korea, WT/DS336/AB/R and Corr.1, adopted
17 December 2007, DSR 2007:V1l, 2703

Japan — Film

Panel Report, Japan — Measures Affecting Consumer Photographic Film and
Paper, WT/DS44/R, adopted 22 April 1998, DSR 1998:1V, 1179

Japan — Quotas on Laver

Panel Report, Japan — Import Quotas on Dried Laver and Seasoned Laver,
WT/DS323/R, 1 February 2006, unadopted

Korea — Alcoholic Beverages

Appellate Body Report, Korea — Taxes on Alcoholic Beverages,
WT/DS75/AB/R, WT/DS84/AB/R, adopted 17 February 1999, DSR 1999:1, 3

Korea — Alcoholic Beverages

Panel Report, Korea — Taxes on Alcoholic Beverages, WT/DS75/R,
WT/DSB4/R, adopted 17 February 1999, as modified by Appellate Body Report
WT/DS75/AB/R, WT/DS84/AB/R, DSR 19991, 44

Korea — Dairy

Appellate Body Report, Korea — Definitive Safeguard Measure on Imports of
Certain Dairy Products, WT/DS98/AB/R, adopted 12 January 2000, DSR
2000:1, 3

Korea — Dairy

Panel Report, Korea — Definitive Safeguard Measure on Imports of Certain
Dairy Products, WT/DS98/R and Corr.1, adopted 12 January 2000, as modified
by Appellate Body Report WT/DS98/AB/R, DSR 2000:1, 49

Korea — Various Measures on
Beef

Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled
and Frozen Beef, WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January
2001, DSR 2001:1, 5

Korea — Various Measures on
Beef

Panel Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen
Beef, WT/DS161/R, WT/DS169/R, adopted 10 January 2001, as modified by
Appellate Body Report WT/DS161/AB/R, WT/DS169/AB/R, DSR 2001:1, 59

Mexico — Anti-Dumping
Measures on Rice

Appellate Body Report, Mexico — Definitive Anti-Dumping Measures on Beef
and Rice, Complaint with Respect to Rice, WT/DS295/AB/R, adopted
20 December 2005, DSR 2005:X X 11, 10853

Mexico — Anti-Dumping
Measures on Rice

Panel Report, Mexico — Definitive Anti-Dumping Measures on Beef and Rice,
Complaint with Respect to Rice, WT/DS295/R, adopted 20 December 2005,
as modified by Appellate Body Report WT/DS295/AB/R, DSR 2005:X X111,
11007
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Mexico — Corn Syrup
(Article21.5-U9)

Appellate Body Report, Mexico — Anti-Dumping Investigation of High Fructose
Corn Syrup (HFCS) from the United States — Recourse to Article 21.5 of the
DSU by the United States, WT/DS132/AB/RW, adopted 21 November 2001,
DSR 2001:XI11, 6675

Thailand — Cigarettes

Panel Report, Thailand — Customs and Fiscal Measures on Cigarettes from the

(Philippines) Philippines, WT/DS371/R, circulated to WTO Members 15 November 2010
[adoption/appeal pending]
Turkey — Rice Panel Report, Turkey — Measures Affecting the Importation of Rice,

WT/DS334/R, adopted 22 October 2007, DSR 2007:VI, 2151

US— Carbon Sedl

Appellate Body Report, United Sates — Countervailing Duties on Certain
Corrosion-Resistant Carbon Sed Flat Products from Germany,
WT/DS213/AB/R and Corr.1, adopted 19 December 2002, DSR 2002:1X, 3779

US— Carbon Sedl

Panel Report, United States — Countervailing Duties on Certain
Corrosion-Resistant Carbon Seel Flat Products from Germany, WT/DS213/R
and Corr.1, adopted 19 December 2002, as modified by Appellate Body Report
WT/DS213/AB/R, DSR 2002:1X, 3833

US— Certain EC Products

Appellate Body Report, United States — Import Measures on Certain Products
from the European Communities, WT/DS165/AB/R, adopted 10 January 2001,
DSR 2001:1, 373

US— Certain EC Products

Panel Report, United States — Import Measures on Certain Products from the
European Communities, WT/DS165/R and Add.1, adopted 10 January 2001, as
modified by Appellate Body Report WT/DS165/AB/R, DSR 2001:11, 413

US- Continued Suspension

Appellate Body Report, United Sates — Continued Suspension of Obligationsin
the EC — Hormones Dispute, WT/DS320/AB/R, adopted 14 November 2008,
DSR 2008:X, 3507

US- Continued Suspension

Panel Report, United States — Continued Suspension of Obligationsin the EC —
Hormones Dispute, WT/DS320/R, adopted 14 November 2008, as modified by
Appellate Body Report WT/DS320/AB/R, DSR 2008:X1, 3891

US— Continued Zeroing

Appellate Body Report, United States — Continued Existence and Application of
Zeroing Methodology, WT/DS350/AB/R, adopted 19 February 2009

US— Continued Zeroing

Panel Report, United States — Continued Existence and Application of Zeroing
Methodology, WT/DS350/R, adopted 19 February 2009, as modified as
Appellate Body Report WT/DS350/AB/R

US— Corrosion-Resistant
Seel Sunset Review

Appellate Body Report, United States — Sunset Review of Anti-Dumping Duties
on Corrosion-Resistant Carbon Seel Flat Products from Japan,
WT/DS244/AB/R, adopted 9 January 2004, DSR 2004:1, 3

US— Corrosion-Resistant
Seel Sunset Review

Panel Report, United States — Sunset Review of Anti-Dumping Duties on
Corrosion-Resistant Carbon Seel Flat Products from Japan, WT/DS244/R,
adopted 9 January 2004, as modified by Appellate Body Report
WTDS244/AB/R, DSR 20041, 85

US- Countervailing
Measures on Certain EC
Products (Article 21.5 - EC)

Panel Report, United States — Countervailing Measures Concerning Certain
Products from the European Communities — Recourse to Article 21.5 of the
DSU by the European Communities, WT/DS212/RW, adopted 27 September
2005, DSR 2005:X V111, 8950
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US— Gambling Appellate Body Report, United States — Measures Affecting the Cross-Border
Supply of Gambling and Betting Services, WT/DS285/AB/R, adopted 20 April
2005, DSR 2005:X11, 5663 (Corr.1, DSR 2006:X11, 5475)
US—- Gambling Panel Report, United Sates — Measures Affecting the Cross-Border Supply of

Gambling and Betting Services, WT/DS285/R, adopted 20 April 2005, as
modified by Appellate Body Report WT/DS285/AB/R, DSR 2005:X11, 5797

US- Gasoline

Appellate Body Report, United Sates — Sandards for Reformulated and
Conventional Gasoline, WT/DS2/AB/R, adopted 20 May 1996, DSR 19961, 3

US- Gasoline

Panel Report, United States — Sandards for Reformulated and Conventional
Gasoline, WT/DS2/R, adopted 20 May 1996, as modified by Appellate Body
Report WT/DS2/AB/R, DSR 1996:1, 29

US-Lamb

Appellate Body Report, United States — Safeguard Measures on Imports of
Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia,
WT/DS177/ABIR, WT/DS178/AB/R, adopted 16 May 2001, DSR 2001:1 X,
4051

US-Line Pipe

Panel Report, United States — Definitive Safeguard Measures on Imports of
Circular Welded Carbon Quality Line Pipe from Korea, WT/DS202/R, adopted
8 March 2002, as modified by Appellate Body Report WT/DS202/AB/, DSR
2002:1V, 1473

US- Oil Country Tubular
Goods Sunset Reviews

Appellate Body Report, United States — Sunset Reviews of Anti-Dumping
Measures on Oil Country Tubular Goods from Argentina, WT/DS268/AB/R,
adopted 17 December 2004, DSR 2004:V11, 3257

US- Oil Country Tubular
Goods Sunset Reviews

Panel Report, United Sates — Sunset Reviews of Anti-Dumping Measures on Oil
Country Tubular Goods from Argentina, WT/DS268/R and Corr.1, adopted 17
December 2004, as modified by Appellate Body Report W/DS/268/AB/R, DSR
2004:VI11, 3421

US- Offset Act Appellate Body Report, United Sates — Continued Dumping and Subsidy Offset

(Byrd Amendment) Act of 2000, WT/DS217/AB/R, WT/DS234/AB/R, adopted 27 January 2003,
DSR 2003:1, 375

US- Offset Act Panel Report, United States — Continued Dumping and Subsidy Offset Act of

(Byrd Amendment) 2000, WT/DS217/R, WT/DS234/R, adopted 27 January 2003, as modified by

Appellate Body Report WT/DS217/AB/R, WT/DS234/AB/R, DSR 2003:11, 489

US- Poultry (China)

Panel Report, United States — Certain Measures Affecting Imports of Poultry
from China, WT/DS392/R, adopted 25 October 2010

US— Section 211 Appellate Body Report, United Sates — Section 211 Omnibus Appropriations
Appropriations Act Act of 1998, WT/DS176/AB/R, adopted 1 February 2002, DSR 2002:11, 589
US— Section 211 Panel Report, United States — Section 211 Omnibus Appropriations Act of 1998,

Appropriations Act

WT/DSL176/R, adopted 1 February 2002, as modified by Appellate Body Report
WT/DS176/AB/R, DSR 2002:11, 683

US— Section 301 Trade Act

Panel Report, United Sates — Sections 301-310 of the Trade Act of 1974,
WT/DS152/R, adopted 27 January 2000, DSR 2000:11, 815

US-Shrimp

Appellate Body Report, United Sates — Import Prohibition of Certain Shrimp
and Shrimp Products, WT/DS58/AB/R, adopted 6 November 1998, DSR
1998:VIl, 2755
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US—Shrimp Panel Report, United States — Import Prohibition of Certain Shrimp and Shrimp
Products, WT/DS58/R and Corr.1, adopted 6 November 1998, as modified by
Appellate Body Report WT/DS58/AB/R, DSR 1998:V11, 2821

US-Shrimp Appellate Body Report, United Sates — Import Prohibition of Certain Shrimp

(Article 21.5— Malaysia)

and Shrimp Products — Recourse to Article 21.5 of the DSU by Malaysia,
WT/DS58/AB/RW, adopted 21 November 2001, DSR 2001: X111, 6481

US—Shrimp (Thailand) /
US— Customs Bond Directive

Appellate Body Report, United Sates — Measures Relating to Shrimp from
Thailand / United States — Customs Bond Directive for Merchandise Subject to
Anti-Dumping/Countervailing Duties, WT/DS343/AB/R | WT/DS345/AB/R,
adopted 1 August 2008, DSR 2008:V11, 2385/ DSR 2008:V 111, 2773

US— Shrimp (Thailand)

Panel Report, United States — Measures Relating to Shrimp from Thailand,
WT/DS343/R, adopted 1 August 2008, as modified by Appellate Body Report
WT/DS343/AB/R /| WT/DS345/AB/R, DSR 2008:VIl1, 2539

US— Shrimp (Ecuador)

Panel Report, United States — Anti-Dumping Measure on Shrimp from Ecuador,
WT/DS335/R, adopted on 20 February 2007, DSR 2007:11, 425

US— Shrimp (Viet Nam)

United Sates — Anti-Dumping Measures on certain Shrimp from Viet
Nam(WT/D$404)

US - Softwood Lumber |V

Appellate Body Report, United States— Final Countervailing Duty
Determination with Respect to Certain Softwood Lumber from Canada,
WT/DS257/AB/R, adopted 17 February 2004, DSR 200411, 571

US - Softwood Lumber IV

Panel Report, United States — Final Countervailing Duty Determination with
Respect to Certain Softwood Lumber from Canada, WT/DS257/R and Corr.1,
adopted 17 February 2004, as modified by Appellate Body Report
WT/DS257/AB/R, DSR 2004:11, 641

US-— Softwood Lumber V

Panel Report, United States — Final Dumping Determination on Softwood
Lumber from Canada, WT/DS264/R, adopted 31 August 2004, as modified by
Appellate Body Report WT/DS264/AB/R, DSR 2004:V, 1937

US— Softwood Lumber 111

Panel Report, United Sates — Preliminary Determinations with Respect to
Certain Softwood Lumber from Canada, WT/DS236/R, adopted 1 November
2002, DSR 2002:1X, 3597

US— Sainless Seel (Mexico)

Appellate Body Report, United Sates— Final Anti-Dumping Measures on
Sainless Steel from Mexico, WT/DS344/AB/R, adopted 20 May 2008, DSR
2008:11, 513

US— Sainless Seel (Mexico)

Panel Report, United States — Final Anti-Dumping Measures on Stainless Steel
from Mexico, WT/DS344/R, adopted 20 May 2008, as modified by Appellate
Body Report WT/DS344/AB/R, DSR 2008:11, 599

US— Seel Safeguards

Appellate Body Report, United States — Definitive Safeguard Measures on
Imports of Certain Seel Products, WT/DS248/AB/R, WT/DS249/AB/R,
WT/DS251/AB/R, WT/DS252/AB/R, WT/DS253/AB/R, WT/DS254/ABIR,
WT/DS258/AB/R, WT/DS259/AB/R, adopted 10 December 2003, DSR
2003:VIl, 3117

US—Tunall (Mexico)

United States — Measures Concerning the Importation, Marketing and Sale of
Tuna and Tuna Products (WT/DS381)

US- Tyres (China)

Panel Report, United States — Measures Affecting |mports of Certain Passenger
Vehicle and Light Truck Tyres from China, WT/DS399/R, circulated to WTO
Members 13 December 2010 [appeal /adoption pending]
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US—- Underwear

Appellate Body Report, United States — Restrictions on Imports of Cotton and
Man-made Fibre Underwear, WT/DS24/AB/R, adopted 25 February 1997,
DSR 1997:1, 11

US— Underwear

Panel Report, United Sates — Restrictions on Imports of Cotton and Man-made
Fibre Underwear, WT/DS24/R, adopted 25 February 1997, as modified by
Appellate Body Report WT/DS24/AB/R, DSR 1997:1, 31

US- Upland Cotton

Appellate Body Report, United Sates — Subsidies on Upland Cotton,
WT/DS267/AB/R, adopted 21 March 2005, DSR 2005:1, 3

US- Upland Cotton

Panel Report, United States — Subsidies on Upland Cotton, WT/DS267/R,
Corr.1, and Add.1 to Add.3, adopted 21 March 2005, as modified by Appellate
Body Report WT/DS267/AB/R, DSR 2005:11, 299

US— Wheat Gluten

Appellate Body Report, United States — Definitive Safeguard Measures on
Imports of Wheat Gluten from the European Communities, WT/DS166/AB/R,
adopted 19 January 2001, DSR 2001:11, 717

US— Wheat Gluten

Panel Report, United States — Definitive Safeguard Measures on Imports of
Wheat Gluten from the European Communities, WT/DS166/R, adopted

19 January 2001, as modified by Appellate Body Report WT/DS166/AB/R,
DSR 2001:111, 779

US—Wool Shirts and Blouses

Appellate Body Report, United States — Measure Affecting Imports of Woven
Wool Shirts and Blouses from India, WT/DS33/AB/R, adopted 23 May 1997,
and Corr.1, DSR 1997:1, 323

US—Wool Sirts and Blouses

Panel Report, United Sates — Measure Affecting Imports of Woven Wool Shirts
and Blouses from India, WT/DS33/R, adopted 23 May 1997, upheld by
Appellate Body Report WT/DS33/AB/R, DSR 1997:1, 343

US- Zeroing (Japan)
(Article 21.5 — Japan)

Appellate Body Report, United Sates — Measures Relating to Zeroing and
Sunset Reviews — Recourse to Article 21.5 of the DSU by Japan,
WT/DS322/AB/RW, adopted 31 August 2009

GATT DISPUTE SETTLEMENT AND WORKING PARTY REPORTS

Short Title

Full Case Title and Citation

Canada — FIRA

GATT Panel Report, Canada — Administration of the Foreign Investment
Review Act, L/5504, adopted 7 February 1984, BISD 305/140

Canada — Herring and
Salmon

GATT Panel Report, Canada — Measures Affecting Exports of Unprocessed
Herring and Salmon, L/6268, adopted 22 March 1988, BISD 355/98

Canada — Ice Cream and
Yoghurt

GATT Panel Report, Canada — Import Restrictions on Ice Cream and Yoghurt,
L/6568, adopted 5 December 1989, BISD 365/68

EEC — Dessert Apples

GATT Panel Report, European Economic Community — Restrictions on Imports
of Dessert Apples— Complaint by Chile, L/6491, adopted 22 June 1989,
BISD 365/93

EEC — Import Restrictions

GATT Panel Report, EEC — Quantitative Restrictions Against Imports of
Certain Products from Hong Kong, L/5511, adopted 12 July 1983,
BISD 305/129
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EEC — Minimum Import
Prices

GATT Panel Report, EEC — Programme of Minimum Import Prices, Licences
and Surety Deposits for Certain Processed Fruits and Vegetables, L/4687,
adopted 18 October 1978, BISD 255/68

EEC — Oilseeds |

GATT Panel Report, European Economic Community — Payments and
Subsidies Paid to Processors and Producers of Oilseeds and Related Animal-
Feed Proteins, L/6627, adopted 25 January 1990, BISD 375/86

France — Import Restrictions

GATT Pandl Report, French Import Restrictions, L/1921, adopted
14 November 1962, BISD 115/94 (See also BISD 115/55)

Japan — Agricultural
Products|

GATT Panel Report, Japan — Restrictions on Imports of Certain Agricultural
Products, L/6253, adopted 2 March 1988, BISD 355/163

Japan — Semi-Conductors

GATT Panel Report, Japan — Trade in Semi-Conductors, L/6309, adopted
4 May 1988, BISD 355/116

US— Customs User Fee

GATT Panel Report, United Sates — Customs User Fee, L/6264, adopted
2 February 1988, BISD 355/245

US— MFN Footwear

GATT Panel Report, United Sates— Denial of Most-Favoured-Nation
Treatment as to Non-Rubber Footwear from Brazl, DS18/R, adopted
19 June 1992, BISD 395/128

US- Sugar

GATT Panel Report, United Sates Restrictions on Imports of Sugar, L/6514,
adopted 22 June 1989, BISD 365/331

US- Sugar Quota

GATT Panel Report, United Sates — Imports of Sugar from Nicaragua, L/5607,
adopted 13 March 1984, BISD 31567

US— Sugar Waiver

GATT Panel Report, United States — Restrictions on the Importation of Sugar
and Sugar-Containing Products Applied under the 1955 Waiver and under the
Headnote to the Schedule of Tariff Concessions, L/6631, adopted

7 November 1990, BISD 375/228

US- Tuna (Mexico)

GATT Panel Report, United Sates — Restrictions on Imports of Tuna, DS2U/R,
DS21/R, 3 September 1991, unadopted, BISD 395/155

US- Tuna (EEC)

GATT Panel Report, United Sates — Restrictions on Imports of Tuna, DS29/R,
16 June 1994, unadopted
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ABBREVIATIONS OF MEASURES, EVIDENCE, AND OTHER INSTRUMENTS

REFERRED TO IN THISRULING!

Short Titles Full Titles
"system of self-discipline’ "system of self-discipline” (No Exhibits)
1994 CCCMC Charter Charter of the China Chamber of Commerce of Metals, Minerads and

Chemicals Importers and Exporters (1994) (Exhibit JE-86, No Chinese
Exhibit)

1996 Circular on Printing and
Issuing the Provisions on the

1996 Circular on the Printing and Issuing the Certain Provisions on the
Administration of Export License Wai Jing Mao Guan Fa (1995) No. 760,

Administration of  Export | promulgated by MOFTEC on 2 January 1996 (Exhibit CHN-451, No Joint

License Exhibit)

1998 Price  Coordination | MOFTEC Circular on Strengthening the Job in the Coordination of Export

Circular Commodities (1998) (Exhibit JE-110, No Chinese Exhibit)

2001 CCCMC Charter Charter of the China Chamber of Commerce of Metals, Minerals and
Chemicals Importers and Exporters (2001) (Exhibits JE-87, CHN-16)

2001 Export License | Provisions on the Administration of Export Licenses, Order No. 9,

Administration Provisions

promulgated by MOFTEC on 20 December 2001 (Exhibit CHN-359, No
Joint Exhibit)

2002 PVC Notice 2002 Notice for the Adjustment of the Catalogue of Export Products Subject
to Price Review by Customs (Ministry of Foreign Trade and Economic
Cooperation and the General Administration of Customs, waijingmaomaofa
(2002) No. 187, May 1, 2002) (Exhibit JE-121, No Chinese Exhibit)

2004 Export Licence | Measures for the Administration of License for Export of Goods, Order No.

Administration Measures

28, promulgated by MOFCOM on 10 December 2004 (Exhibit CHN-360,
No Joint Exhibit )

2004 PVC Natice

Notice Regarding the Trial Administration of 36 Types of Products such as
Citric Acid (Ministry of Commerce and General Administration of Customs,
Notice (2003) No. 36, November 29, 2003) (Exhibits JE-122, CHN-364)

2006 Adjust of Interim Tariff
Rates of Certain Import and
Export Commaodities

"State will Adjust Interim Tariff Rates of Certain Import and Export
Commodities' (27 October 2006) (Exhibit CHN-452, No Joint Exhibit)

2007 Adjust of Tariff Rates
from June 1 to Control the

"State Will Adjust Tariff Rates from June 1 to Control the Export of High-
Energy Consumption Products' (22 May 2007) (Exhibit CHN-453, No Joint

Export of High-Energy | Exhibit)
Consumption Products
2007 Plan for Energy | 2007 Genera Work Plan for Energy Conservation and Pollutant Discharge

Conservation and Pollutant
Discharge Reduction

Reduction, Guo Fa[2007] No. 15 (Exhibit CHN-145, No Joint Exhibit)

2008 Arrangement for Energy
Conservation and Pollutant
Discharge Reduction

Circular on the General Office of the State Council on Printing and
Distributing the 2008 Work Arrangement for Energy Conservation and
Pollutant Discharge Reduction Guo Ban Fa (2008) No. 80, promulgated by
the State Council on 15 July 2008 (Exhibit CHN-287, No Joint Exhibit)

2008 Export Licence
Administration Measures

Measures for the Administration of Licence for the Export of Goods (Order
of the Ministry of Commerce (2008) No. 11, July 1, 2008) (Exhibits JE-74,
CHN-342)

! When the relevant exhibits were submitted by the complainants and by China, this has been indicated.
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2008 Export Licensing | Working Rules on Issuing Export Licences (Ministry of Commerce,
Working Rules shangpeifa (2008) No. 398, October 9, 2008) (Exhibits JE-97, CHN-344)
2008 Notice Ceasing the Work | Notice Regarding Ceasing the Work of Price Verification and Chop for

of PVC for Export Contract of
9 Types of Commaodities

Export Contract of 9 Types of Commodities including Glyphosate, issued by
the CCCMC on 9 January 2008 (Exhibit CHN-352, No Joint Exhibit )

2008 PVC Notice Communication (Ministry of Commerce and General Administration of
Customs (2008) No. 33, May 26, 2008) (Exhibits JE-125, CHN-2)
2009 Adjustment and | 2009 Blueprint for the Adjustment and Revitalization of the Steel Industry

Revitdlization of the Stee
Industry

(promulgated by the General Office of the State Council on 20 March 2009)
(Exhibits JE-9, CHN-258)

2009  Announcement of
Second Bidding Round for
Tac and Silicon Carbide

Announcement on the Second Invitation for the Bidding of Select Industrial
Product Export Quotas in 2009 (Committee for the Invitation for bid for
Export Commodity Quotas, September 16, 2009) (Exhibit JE-132, No
Chinese Exhibit)

2009 Arrangement for Energy
Conservation and Pollutant
Discharge Reduction

Circular of the General Office of the State Council on Printing and
Distributing the 2009 Work Arrangement for Energy Conservation and
Pollutant Discharge Reduction, Guo Ban Fa (2009) No. 48, promulgated by
the State Council on 19 July 2009 (Exhibit CHN-288, No Joint Exhibit )

2009 Coke Export Quota | 2009 Coke Export Quota Declaration Conditions and Declaration Procedures

Application Procedures (Ministry of Commerce, Notice (2008) No. 76, October 13, 2008) (Exhibits
JE-85, CHN-308)

2009 Export Licensing | Notice "2009 Export Licensing Management Commodities List" (Ministry of

Catalogue Commerce and General Administration of Customs, Notice (2008) No. 100,
January 1, 2009) (Exhibits JE-22, CHN-6)

2009 Export Quota Amounts Notice Regarding 2009 Export Quota Amounts for Agricultural and

Industrial Products (Ministry of Commerce, Notice (2008) No. 83, January
1, 2009) (Exhibit JE-79, No Chinese Exhibit)

2009 First Batch Coke Export
Quotas

Notice Regarding Passing Down the 2009 First Batch Regular Trade Coke
Export Quota (Ministry of Commerce, shangmaohan (2008) No. 140,
January 1, 2009) (Exhibit JE-80, No Chinese Exhibit)

2009 First Batch Coke Export
Quotasfor FIEs

Ministry of Commerce Notice to Foreign-Invested Enterprises Regarding
Amounts for the 2009 Industrial Products Export Quotas (2008) No. 92,
January 1, 2009 (Exhibit JE-82, No Chinese Exhibit)

2009 First Round Bauxite
Bidding Procedures

Quotas of Bauxite of 2009 (Committee for the Invitation for bid for Export
Commodity Quotas, December 10, 2008) (Exhibit JE-94, No Chinese
Exhibit)

2009 First Round Export
Quota Bidding Announcement

Announcement of Ministry of Commerce on Matters regarding the First
Bidding for Export Quotas of Industrial Products in 2009 (Ministry of
Commerce, Announcement (2008) No. 85, October 30, 2008) (Exhibits JE-
90, CHN-309)

2009 First Round Fluorspar
Bidding Procedures

Quotas of Fluorspar Lump (Powder) of 2009 (Committee for the Invitation
for bid for Export Commodity Quotas, December 10, 2008) (Exhibits JE-93,
No Chinese Exhihit)

2009 First Round Silicon
Carbide Bidding Procedures

Quotas of Silicon Carbide of 2009 (Committee for the Invitation for bid for
Export Commaodity Quotas, December 10, 2008) (Exhibit JE-95, No Chinese
Exhibit)

2009 Further Adjust of Import
and Export Tariffs

"State will further adjust customs import and export tariffs as of January 1,
2009" (17 December 2008) (Exhibit CHN-100, No Joint Exhibit)
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2009 Graded Export Licensing
Entities Catalogue

Announcement of the Ministry of Commerce Issuing the "2009 Graded
Licence-lssuing List of Commodities Subject to Export Licence
Administration” (Ministry of Commerce, Notice (2008) No. 124, January 1,
2009) (Exhibit JE-96, No Chinese Exhibit)

2009 Second Batch Coke
Export Quota

Notice Regarding Passing Down the 2009 Second Batch Regular Trade Coke
Export Quota (Ministry of Commerce, shangmaohan (2009) No. 60, issued
June 29, 2009) (Exhibits JE-81, CHN-338)

2009 Second Batch Coke
Export Quotas for FIEs

Notice Regarding Passing Down the 2009 Second Batch Regular Trade Coke
and Rare Earth Export Quota Amounts for Foreign-Invested Enterprises
(Ministry of Commerce, shangzihan (2009) No. 73, September 8, 2009)
(Exhibit JE-83, No Chinese Exhibit)

2009 Second Round Export
Quota Bidding Announcement

Announcement of Ministry of Commerce on the Notice for the Second
Invitation for the Bidding for Industrial Product Export Quotas in 2009
(Ministry of Commerce, Announcement (2009) No. 42, June 8, 2009)
(Exhibits JE-91, CHN-310)

2009 Second Round Silicon
Carbide Bidding Procedures

Quotas of Silicon Carbide of 2009, Second Round (Committee for the
Invitation for bid for Export Commodity Quotas, September 16, 2009)
(Exhibit JE-131, No Chinese Exhibit)

2009 Tariff
Program

Implementation

Notice Regarding the 2009 Tariff Implementation Program (State Council
Tariff Policy Commission, shuiweihui (2008) No. 40, January 1, 2009)
(Exhibit JE-21, No Chinese Exhibit)

2010 Abolition of Price
Review of Export
Commodities

2010 Circular of the Ministry of Commerce and the General Administration
of Customs on Abolishing Two Documents Regarding Price Review of
Export Commodities by Customs Shang Fa Fa (2010) No. 321, promulgated
by MOFCOM and the General Administration of Customs on 16 August
2010 (Exhibit CHN-434, No Joint Exhibit)

2010 Amendment of Measures
for Administration of
Licensing Entities

2010 Decision of the Ministry of Commerce on Amending the Measures for
the Administration of the Organs for Issuing the Licenses of Import and
Export Commodities (Order No. 3, promulgated by MOFCOM on 12
September 2010) (Exhibit CHN-449, No Joint Exhibit)

2010 Application
Qualifications and Procedures
for Export Quota of Coke

Public Notice on 2010 Application Qudifications and Application
Procedures for Export Quota of Coke, Notice No. 95, promulgated by
MOFCOM on 6 November 2009 (Exhibit CHN-317, No Joint Exhibit)

2010 CCCMC Charter 2010 Charter of the China Chamber of Commerce of Metals, Minerals and
Chemicals Importers and Exporters, approved on 29 April 2010 (Exhibit
CHN-314, No Joint Exhibit)

2010 Export Licensing | 2010 Catalogue of Goods Subject to Export Licensing Administration,

Catalogue Notice No. 125 of 2009, promulgated by MOFCOM and the General

Administration of Customs on 25 December 2009 (Exhibit CHN-7, No Joint
Exhibit)

2010 Export Quota Amounts

Notice on Announcement of the 2010 Export Quota Amounts for
Agricultural and Industrial Products, Notice No. 88 of 2009, promulgated by
MOFCOM on 29 October 2009 (Exhibit CHN-8, No Joint Exhibit)

2010 First-Batch  Bidding
Qualifications for  Export
Quotas of Industrial Products

Public Notice on Qualifications of Bidding Enterprises in the 2010 First-
Batch Bidding for Export Quotas of Certain Industrial Products (Notice No.
100, promulgated by MOFCOM on 18 November 2009) (Exhibit CHN-311,
No Joint Exhibit)
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2010 First-Batch Export Quota
Bidding of Bauxite

Public Notice on 2010 First-Batch Export Quota Bidding of Bauxite
(promulgated by the Bidding Committee on 16 December 2009) (Exhibit
CHN-284, No Joint Exhibit)

2010 First-Batch Export Quota
Bidding of Silicon Carbide

Public Notice on 2010 First-Batch Export Quota Bidding of Silicon Carbide
(Committee for the Invitation for bid for Export Commodity Quotas, on
December 16, 2009, with regard to the announcement on the invitation for
the bidding of Silicon Carbide (Exhibit CHN-560, No Joint Exhibit)

2010 First-Batch Export Quota
of Coke

Public Notice of the Ministry of Commerce on Passing Down the 2010 First-
Batch Export Quota of Coke under Regular Trade (Shang Mao Han [2009]
No. 144, promulgated by MOFCOM on 29 December 2009) (Exhibit CHN-
318, No Joint Exhibit)

2010 First Batch Coke Export
Quotafor FIEs

MOFCOM Notice on the First Batch of 2010 Coke export quotas for
enterprises with foreign investment, International Trade Division of the
Department of Commerce, Shanxi Province, March 9, 2010 (Exhibit JE-129)

2010 First-Batch  Export
Quotas of Industrial Products
for FIES

Circular of the Ministry of Commerce on Passing Down the 2010 First-Batch
Export Quotas of Industrial Products for Foreign Invested Enterprises (Shang
Mao Han [2010] No. 106, promulgated by the Ministry of Commerce on 23
February 2010) (Exhibit JE-128, CHN-552)

2010 Graded Export Licensing
Entities Catalogue

2010 Graded License-Issuing Catalogue of Goods Subject to Export
Licensing Administration (Notice No 132, promulgated by MOFCOM on 10
December 2009) (Exhibit CHN-343, No Joint Exhibit)

2010 List of Enterprises
Subject to Elimination of
Outdated Capacity in Industry
Sector

Announcement of the 2010 List of Enterprises Subject to Elimination of
Outdated capacity in Industry Sector Gong Chan Ye (2010) No. 111, Public
Announcement of the Ministry of Industry and Information Technology of
the People's Republic of China on 5 August 2010 (Exhibit CHN-446, No
Joint Exhibit)

2010 Measures to Control the
Extraction and Production of
Refractory-grade Bauxite and
Fluorspar

2010 Circular of the General Office of the State Council on Taking
Comprehensive Measures to Control the Extraction and Production of
Refractory-grade Bauxite and Fluorspar (Guo Ban Fan [2010] No. 1,
promulgated by the General Office of the State Council on 2 January 2010
(Exhibits JE-167, CHN-87)

2010 Public Notice on Fluorspar Industry Entrance Standards, Gong Lian
Yuan (2010) No. 87, promulgated by various government ministries and
agencies on 24 February 2010 (Exhibit CHN-96, No Joint Exhibit)

2010 Public Notice on
Fluorspar Standards

2010 Public Notice on
Refractory-Grade Bauxite
Standards

2010 Public Notice on Refractory- Grade Bauxite (High Alumina Bauxite)
Industry Entrance Standards, Gong Lian Yuan (2010) No. 86, promulgated
by various government ministries and agencies on 22 February 2010 (Exhibit
CHN-275, No Joint Exhibit)

2010 Quota of High-alumina
refractory-Grade Bauxite and
Fluorspar

Circular on Passing Down the Controlling Quota of the 2010 Total
Production Quantity of High-alumina refractory-Grade Bauxite and
Fluorspar (Gong Xin Bu Yuan Han [2010] No. 244), promulgated by the
Ministry of industry and Information Technology on 19 May 2010 (Exhibits
JE-169, CHN-98)

2010 Quota on Extraction of
High-aumina Bauxite Ores
and Fluorspar Ores

Circular of the Ministry of Land and Resources on Passing Down the 2010
Controlling Quota of Total Extraction Quantity of High-alumina Bauxite
Ores and Fluorspar Ores (Guo Tu Zi Han [2010] No. 187), promulgated by
the Ministry of Land and Resources on 20 April 2010 (Exhibits JE-168,
CHN-97)
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2010 Recommendations of
Quotas on Extraction of High-
Alumina Bauxite and
Fluorspar

Analysis and Recommendation Report on the 2010 Controlling Quota of
Total Extraction Quantity of High- Alumina Bauxite and Fluorspar, issued
by the Department of minerals Exploitation Administration of the Ministry
of Land and Resources on 24 March 2010 (Exhibits JE-166, CHN-86)

2010 Second-Batch Bidding
Qualifications and Review for
Export Quotas

Public Notice on Qualifications and Initial Review for the 2010 Second-
Batch Bidding for Export Quotas of Industrial Products, Notice No. 32,
promulgated by MOFCOM on 25 May 2010 (Exhibit CHN-307, No Joint
Exhibit)

2010 Tariff
Plan

Implementation

Circular of the State Council Tariff Commission on the 2010 Tariff
Implementation Plan (Shui Wei Hui [2009] No. 28, promulgated by the
Customs Tariff Commission of the State Council on 8 December 2009)
(Exhibit CHN-5, No Joint Exhibit)

Adjustment and Revitalization
Plan for Non- Ferrous Industry

Adjustment and Revitaization Plan for Non- Ferrous Industry, promulgated
by the State Council (Exhibits JE-13, CHN-99)

Adjustment of Export Tariffs
Circular

Circular of the State Council Tariff Commission on the Adjustment of
Export Tariffs on Certain Commodities (Shui Wei Hui [2009] No. 6,
promulgated by the Customs Tariff Commission of the State Council on 19
June 2009 (Exhibit CHN-1, No Joint Exhibit)

Administration of Collection
of the Minera Resources
Compensation Fees

Provisions on the Administration of Collection of the Mineral Resources
Compensation Fees, Order No. 150, promulgated by the State Council on 24
February 1994 (Exhibit CHN-92, No Joint Exhibit)

Administration of Registration
of Mining of Minerd
Resources

Measures for the Administration of Registration of Mining of Minera
Resources, Order No. 241, promulgated by the state Council on 12 February
1998 (Exhibit CHN-93, No Joint Exhibit)

Announcement of Publishing
the Catalogue of High- Energy
Consumption

Electromechanical Equipment

Announcement of Publishing the Catalogue of Outdated High- Energy
Consumption Electromechanical Equipment (Products) Subject to
Elimination (First Batch), Gong Jie (2009) No. 67, promulgated by the
Ministry of Industry and Information Technology on 4 December 2009
(Exhibit CHN-478, No Joint Exhihit)

Announcement on Printing
Working Rules on Issuing
Export Licenses

Announcement Regarding Printing "Working Rules on Issuing Export
Licenses' (Ministry of Commerce, shangpeifa (2008) No. 398, October 9,
2008)

Assessment on Application of
Export Quota Administration
to Bauxite in 2010

Assessment on Relevant |ssues Regarding Continued Application of Export
Quota Administration to Bauxite in 2010, prepared by the Department of
Foreign Trade of MOFCOM (Exhibit CHN-283, No Joint Exhibit)

Assessment on Application of
Export Quota Administration
to Silicon Carbide in 2010

Assessment on Relevant Issues Regarding Continued Application of Export
Quota Administration to Silicon Carbide in 2010, prepared by the
Department of Foreign Trade of MOFCOM (Exhibit CHN-286, No Joint
Exhibit)

Bauxite Branch Charter

CCCMC Bauxite Branch Charter (Exhibit JE-112, No Chinese Exhibit)

CCCMC Bauxite Branch | CCCMC Bauxite Branch Coordination Measures (Exhibit JE-108, No
Coordination Measures Chinese Exhihit)
cceMmce Branch-Specific | CCCMC Branch-Specific Coordination Measures

Coordination Measures

CCCMC Export Coordination
Measures

CCCMC Export Coordination Measures (Exhibit JE-107, No Chinese
Exhibit)
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CCCMC PVCRules Notice Regarding Rules for Contract Declaration for Chemicals-Related
Verification and Stamp Products (China Chamber of Commerce of Metals,
Minerals and Chemicals Importers and Exporters Petroleum and Chemicals
Products Department, 30 December 2003) (Exhibit JE-127, No Chinese
Exhibit)

CCCMC  Resolution  on | Resolution of the Fifth Standing Committee of the CCCMC on Abolishing

Abolition of Coordination and

Certain Documents Including Measures of the CCCMC on the Coordination

Administration of  Export | and Administration of Export Commodities (28 June 2010) (Exhibit CHN-4,
Commodities No Joint Exhibit)

Charter of the China Coking | Charter of the China Coking Industry Association (Exhibit)

Industry Association

Circular of Second Batch of | Circular of the General Office of the Ministry of Commerce on Organizing
Trial Works  on the | to Carry out the Second Batch of Trial Works on the Construction of
Construction of Recycling | Recycling System for Regenerated Resources (Shang Shang Mao Zi (2009)
System  for  Regenerated | No. 53) (Exhibit CHN-527, No Joint Exhibit)

Resources

Circular of the Catalogue of
Enterprisess  Income  Tax
Preference for Environmental,
Conservation, Energy and
Water Conservation, and Safe
Production Equipments

Circular of the Ministry of Finance and the State Administration of Taxation
on the Relevant Issues Concerning the Implementation of the Catalogue of
Enterprise Income Tax Preference Specialized Environmental Protection
Equipments, the Catalogue of Enterprise Income Tax Preference for
Specialized Environmental Protection Equipments, the Catalogue of
Enterprise Income Tax Preference for Specialized Energy and Water
Conservation Equipments and the Catalogue of Enterprises Income Tax
Preference for Specialized Safe Production Equipments (Cai Shui (2008) No.
48, promulgated by the Ministry of Finance and the State Administration of
Taxation on 23 September 2008 (Exhibit CHN-477, No Joint Exhibit)

Circular on Distribution of
Export Quota Bidding
Implementation Rules

Circular of the Ministry of Foreign Trade and Economic Cooperation on
Distribution of the "Implementation Rules of Export Quota Bidding for
Industrial Products’ (Ministry of Foreign Trade and Economic cooperation,
issued on November 8, 2001)

Circular on Further
Strengthening the Checks on
Clean Production of Key
Enterprises

Circular of the Ministry of Environmental Protection on Further
Strengthening the Checks on Clean Production of Key Enterprises (Huan Fa
(2008) No. 60, promulgated by the Ministry of Environmental Protection on
1 July 2008 (Exhibit CHN-475, No Joint Exhibit)

Circular on Implementation
Plans and Measures regarding
Energy Conservation and
Pollutant Discharge Reduction

Circular of the State Council on Approving and Forwarding |mplementation
Plans and Measures for Statistics, Monitoring and Examination on Energy
Conservation and Pollutant Discharge Reduction (Guo Fa (2007) No. 36),
promulgated by the State Council on 17 November 2007 (Exhibit CHN-467,
No Joint Exhibit)

Circular on Organizing the
Recycled Economy
Demonstration Trids

Circular on Organizing and Carrying out the Recycled Economy
Demonstration Trials (Second Batch), Fa Gai Huan Zi (2007) No. 3420,
promulgated on 13 December 2007 (Exhibit CHN-468, No Joint Exhibit)

Circular on Strengthening and
Regulating the Administration
of New Projects

Circular of the State Council on Strengthening and Regulating the
Administration on Commencement of New Projects (Guo Ban Fa (2007) No.
64, promulgated by the General Office of the State Council on 17 November
2007 (Exhibit CHN-469, No Joint Exhibit)

Circular on Strengthening the
Elimination of  Outdated
Capacity

Circular of the State Council on Further Strengthening the Elimination of
Outdated Capacity, Guo Fa (2010) No. 7, promulgated by the State Council
on 6 February 2010 (Exhibit CHN-479, No Joint Exhibit)
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Circular on the Application for
the Construction of Recycling
System

Circular of the General Office of the Ministry of Finance and the General
Office of the Ministry of Commerce on Relevant Issues Regarding the
organization of the Application for the Construction of Recycling System for
Regenerated Resources, 2010, No. 63 (Exhibit CHN-528, No Joint Exhibit)

Circular on the Measures to
Control the Export of EPR
products

Circular on the Measures to Control the Export of High-energy-
consumption, High-pollution, and Resources-based Products Fa Gai Jing
Mao (2005) No. 1482, promulgated by the NDRC, Ministry of Finance,
MOFCOM, Ministry of Land and Resources, General Administration of
Customs, State Administration of Taxation, State Environmental Protection
Administration on 28 July 2005 (Exhibit CHN-444, No Joint Exhibit)

Circular on Trial Works on the
Construction of Recycling
System for  Regenerated
Resources

Circular on Organizing to Carry out the Trial Works on the Construction of
Recycling System for Regenerated Resources (Shang Gai Zi 2006) No. 22
(Exhibit CHN-526, No Joint Exhibit)

Coking
Rules

Industry  Entrance

Coking Industry Entrance Rules, Chuan Y e [2008] No. 15, promulgated by
MIIT on 13 December 2008 (Exhibit CHN-192, No Joint Exhibit)

Customs Export Price Review
Rules

Notice of the Rules on Price Reviews of Export Products by the Customs,
(Ministry of Foreign Trade and Economic Cooperation guanzonghanzi No.
21, 1997) (No exhibit)

Customs Law

Customs Law of the People's Republic of China (adopted at the 19th
Meeting of the Standing Committee of the Sixth National People's Congress
on January 22, 1987, amended July 8, 2000) (Exhibits JE-68, CHN-14)

Customs Export Price Review
Coordinating Rules

Rules for Coordination with Respect to Customs Price Review of Export
Products, (Ministry of Foreign Trade and Economic Cooperation
guanzonghanzi No. 21, 1997) (No exhibit)

Development Policies for the
Iron and Steel Industry

Development Policies for the Iron and Steel Industry (Exhibit JE-18, No
Chinese Exhibit)

Eleventh Five-Year Plan for
Environmental Protection
(2006-2010)

The National Eleventh Five-Year Plan for Environmental Protection (2006-
2010), Guo Fa [2007] No. 37, promulgated by the State Council on 22
November 2007 (Exhibit CHN-123, No Joint Exhibit)

Energy Conservation Law

of the President of the People's Republic of China, promulgated by the
National People's Congress Standing Committee on 28 October 2007
(Exhibit CHN-272, No Joint Exhibit)

Energy Consumption Caps on
Coke

Energy Consumption Caps per Unit of Product for Coke (Exhibit CHN-470,
No Joint Exhibit)

Energy Consumption Caps on
Ferro-aloys

Energy Consumption Caps per Unit of Product for Ferro-alloys (Exhibit
CHN-473, No Joint Exhibit)

Energy Consumption Caps on
Magnesium

Energy Consumption Caps per Unit of Product for Magnesium Smelting
Enterprises (Exhibit CHN-471, No Joint Exhibit )

Energy Consumption Caps
Zinc Smelting

Energy Consumption Caps per Unit of Product for Zinc Smelting Enterprises
(Exhibit CHN-472, No Joint Exhihit)

Environmental Protection Law

Environmental Protection Law of the People's Republic of China, Order No.
22 of the President of the People's Republic of China, promulgated by the
National People's Congress Standing Committee on 26 December 1989
(Exhibit CHN-88, No Joint Exhibit)
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Export Price Penalties | Interim Regulations of the Ministry of Foreign Trade and Economic
Regulations Cooperation on Punishment for Conduct at Exporting at L ower-than-Normal

Price (Ministry of Foreign Trade and Economic Cooperation, March 20,
1996) (Exhibits JE-113, CHN-350)

Export Quota Administration
Measures

Measures for the Administration of Export Commodities Quotas (Order of
the Ministry of Foreign Trade and Economic Cooperation No. 12, adopted at
the 9th ministerial office meeting of the Ministry of Foreign Trade and
Economic Cooperation of 2001 January 1, 2002) (Exhibits JE-76, CHN-
312)

Export Quota
Implementation Rules

Bidding

Implementation Rules of Export Quota Bidding for Industrial Products
(Ministry of Foreign Trade and Economic Cooperation, November 8, 2001)
(Exhibits JE-78, CHN-305)

Export Quota Bidding | Measures of Quota Bidding for Export Commodities (Decree of the Ministry

Measures of Foreign Trade and Economic Cooperation No. 11, adopted at the Sth
ministerial office meeting of the Ministry of Foreign Trade and Economic
Cooperation January 1, 2002) (Exhibits JE-77, CHN-304)

Foreign Trade Law Foreign Trade Law of the Peopl€e's Republic of China (adopted at the 8th

Session of the Standing Committee of the Tenth National People's Congress
on April 6, 2004, on July 1, 2004) (Exhibits JE-72, CHN-151)

Further Adjust of Import and
Export Tariffs of 2008

"State will Further Adjust Customs Import and Export Tariffs as of 2008" 21
December 2007 (Exhibit CHN-146, No Joint Exhibit)

Guidance for Enhancing the
Management of Raw Materials
Industries

Guidance for Enhancing the Management of Raw Materials Industries
(Exhibit JE-10, No Chinese Exhibit)

Guidelines of the Eleventh
Five-Year Plan for National

Guidelines of the Eleventh Five-Y ear Plan for National Economic and Social
Development, approved by the Fourth Session of the Tenth National People's

Economic and Social | Congress on 14 March 2006 (Exhibit CHN-144, No Joint Exhibit)
Development
Guiding Opinions on | Guiding Opinions on Strengthening the Recycling for Regenerated

Strengthening the Recycling
for Regenerated Resources

Resources (Exhibit CHN-525, No Joint Exhibit)

Law on Environmental I mpact
Assessments

Law of the People's Republic of China on Environmental |mpact
Assessments, Order No. 77 of the President of the People's Republic of
China, promulgated by the National People's Congress Standing Committee
on 28 October 2002 (Exhibit CHN-276, No Joint Exhibit)

Law on Promoting Clean
Production

Law of the People's Republic of China on Promoting Clean Production,
Order No. 72 of the President of the Peoples Republic of China,
promulgated on 29 June 2002 (Exhibit CHN-271, No Joint Exhibit)

Law on Renewable Energies

Law of the People's Republic of China on Renewable Energies, Order No. 23
of the President of the People's Republic of China, promulgated by the
National People's Congress Standing Committee on 26 December 2009
(Exhibit CHN-273, No Joint Exhibit)

Law on the Prevention and
Control  of  Atmospheric
Pollution

Law of the People's Republic of China on the Prevention and Control of
Atmospheric Pollution, Order No. 87 of the President of the People's
Republic of China, promulgated by the National People's Congress Standing
Committee on 29 April 2000 (Exhibit CHN-268, No Joint Exhibit)
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Law on the Prevention and
Control of Environmenta
Pollution by Solid Wastes

Law of the People's Republic of China on the Prevention and Control of
Environmental Pollution by Solid Wastes, Order No.31 of the President of
the People's Republic of China, promulgated by the National People's
Congress Standing Committee on 29 December 2004 (Exhibit CHN-270, No
Joint Exhibit)

Law on the Prevention and
Control of Water Pollution

Law of the People's Republic of China on the Prevention and Control of
Water Pollution, Order No. 87 of the President of the People's Republic of
China, promulgated by the National People's Congress Standing Committee
on 28 February 2008 (Exhibit CHN-269, No Joint Exhibit)

Law on the Promotion of
Recycle Economy

Law of the People's Republic of China on the Promotion of Recycle
Economy, Order No. 4 of the President of the People's Republic of China,
promulgated by the National People's Congress Standing Committee on 29
August 2008 (Exhibit CHN-101, No Joint Exhibit)

Measures for Administration
of Licensing Entities

Measures for the Administration of the Organs for Issuing the Licences of
Import and Export Commodities (Ministry of Foreign Trade and Economic
Cooperation, waijingmaopeiguanhanzi (1999) No. 68, September 21, 1999)
(Exhibits JE-75, CHN-358)

Measures for Administration
of Trade Social Organizations

Measures for the Administration over Foreign Trade and Economic Social
Organizations (Ministry of Foreign Trade and Economic Cooperation,
February 26, 1991) (Exhibits JE-101, CHN-313)

Measures for the
Administration of the Rates
for Pollutant Discharge Fees

Measures for the Administration of the Levying Rates for Pollutant
Discharge Fees, Order No. 31, promulgated by various government
ministries and agencies on 28 February 2003 (Exhibit CHN-278, No Joint
Exhibit)

Medium and Long Term
Energy Conservation Plan

Medium and Long Term Energy Conservation Plan, Fa Gai Huan Zi [2004]
No. 2505, promulgated by the NDRC on 10 November 2004 (Exhibit CHN-
105, No Joint Exhibit)

Mineral Resources Law

Mineral Resources Law of the People's Republic of China, Order No. 74 of
the President of the People's Republic of China, promulgated by the National
People's Congress Standing Committee on 29 August 1996 (Exhibit CHN-
78, No Joint Exhibit)

National Mineral Resources
Plan

National Mineral Resources Plan, promulgated by the Ministry of Land and
Resources on 11 April 2001 (Exhibit JE-17, CHN-94)

National Mineral Resources
Plan (2008-2015)

Notice of the Ministry of Land and Resources on Promulgating and
Implementing the National Mineral Resources Plan (2008-2015), Guo Tu Zi
Fa [2008] No. 309, issued by the Ministry of Land and Resources on 31
December 2008 (Exhibit CHN-80, No Joint Exhibit)

Notice Adjusting the Minera
Resource Tax Rates on High-
Alumina Bauxite and

Notice of the Ministry of Finance and the General Administration of
Taxation on Adjusting the Applicable Tax Rates of the Mineral Resource
Taxes on High- Alumina Bauxite and Fluorspar, promulgated by the

Fluorspar Ministry of Finance and the Genera Administration, promulgated by the
Ministry of Finance and the General Administration of Taxation on 11 May
2010 (Exhibit CHN-90, No Joint Exhibit)

Notice of Opinions of | Notice of the General Office of the State Council on Forwarding the

Authorities on the Integration
of Exploitation of Minera
Resources

Opinions of the Ministry of Land and Resources and other Authorities on the
Integration of Exploitation of Mineral Resources, Guo Ban Fa (2006) No.
108, promulgated by the General Office of the State Council on 31
December 2006 (Exhibit CHN-95, No Joint Exhibit)
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Notice on Ceasing the | Notice Regarding the Chamber of Commerce of Textile's Ceasing the
Administration of PVC for the | Administration of Price Verification and Chop for the Export of Towels,
Export of Towels issued by the CCCMMCIE on 2 June 2008 (Exhibit CHN-353, No Joint

Exhibit)

Notice on Ceasing the Work
of PVC for Export
Commodities

Notice Regarding Ceasing the Work of Price Verification and Chop for
Export Commodities, issued by the CCCIEMEP on 2 June 2008 (Exhibit
CHN-426, No Joint Exhibit)

Notice on the Implementation
of the Catalogue of
Enterprises Tax Preferences
for Integrated Utilization of
Resources

Notice of the Ministry of Finance and the State Administration of Taxation
on Relevant Issues Concerning the Implementation of the Catalogue of
Enterprises Income Tax Preferences for Integrated Utilization of Resources
(Cai Shui (2008) No. 47, promulgated by the Ministry of Finance, the State
Administration of Taxation, the State Development and Reform Commission
on 23 September 2008) (Exhibit CHN-476, No Joint Exhibit)

Online PVC Instructions

Online Verification and Certification Operating Steps (China Chamber of
Commerce of Metas, Minerals and Chemicals Importers and Exporters)
(Exhibit JE-123, No Chinese Exhibit)

Opinions of the State Council
on Further Accelerating the
Recycle Economy

Severa Opinions of the State Council on Further Accelerating the Recycle
Economy (Guo Fa (2005) No. 22) (Exhibit CHN-523, No Joint Exhibit)

Order No. 2 of 2010 of
MOFCOM

Order No. 2 of 2010 (promulgated by MOFCOM on 12 September 2010)
(Exhibit CHN-448, No Joint Exhibit)

Policies and Actions for
Addressing Climate Change

Chinas Policies and Actions for Addressing Climate Change, promulgated
by the State Council on 29 October 2008 (Exhibit CHN-420, No Joint
Exhibit)

Pollutant Discharge Standards

Pollutant Discharge Standards implemented in China in relation to the
Products at Issue (Exhibit CHN-484, No Joint Exhibit)

Program of Action for
Sustainable Development in
China

Program of Action for Sustainable Development in China in the Early 21st
Century, Guo Fa [2003] No. 3, issued by the State Council on 14 January
2003 (Exhibit CHN-82, No Joint Exhibit)

Provisiona Regulations on
Resource Tax

Provisional Regulations of the People's Republic of China on Resource Tax,
Order No. 139, promulgated by the State Council on 25 December 1993
(Exhibit CHN-89, No Joint Exhibit)

Provisiona Rules on Export
PvC

Provisional Rules on Export Price Verification and Chop for Key Products
Subject to Price Review (Ministry of Foreign Trade and Economic
Cooperation guanzonghanzi No. 21, 1997) (No exhibit)

Quota & License
Administrative Bureau's
Statement on the Issuance of
Export License

Statement on Relevant Matters Regarding the Issuance of Export License(by
the Quota & License Administrative Bureau of MOFCOM (20 July 2010)
(Exhibit CHN-345, No Joint Exhihit)

Quota and License
Administrative Bureau's
Further Statement on Relevant
Matters Regarding the
Issuance of Export License

Further Statement on Relevant Matters Regarding the Issuance of Export
License (by the Quota and License Administrative Bureau of MOFCOM (11
November 2010) (Exhibit CHN-529, No Joint Exhibit)
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Regulation on Import and | Regulation of the People's Republic of China on the Administration of the
Export Administration Import and Export of Goods (passed at the forty-sixth executive meeting of
the State Council on October 31, 2001, January 1, 2002) (Exhibits JE-73,
CHN-152)
Regulations for Personnel | Notice Regarding Printing and Distribution of Several Regulations for

Management of Chambers of
Commerce

Personnel Management of Chambers of Commerce for Importers and
Exporters (Ministry of Foreign Trade and Economic Cooperation, September
23, 1994) (Exhibits JE-102, CHN-315)

Regulations for the | Regulations for the Administration of the Charging and Use of Pollutant
Administration of the | Discharge Fees, Order No. 369 promulgated by the State Council on 2
Pollutant Discharge Fees January 2003 (Exhibit CHN-279, No Joint Exhibit)

Regulations of the | Regulations on the Administration of Environmental Protection of

Environmental Protection of
Construction Projects

Construction Projects, State Council Order No. 253, promulgated by the
State Council on 29 November 1998 (Exhibit CHN-277, No Joint Exhibit )

Regulations on Import and | Regulations of the People's Republic of China on Import and Export Duties

Export Duties (Order of the State Council (2003) No. 392, adopted at the 26th executive
meeting of the State Council on October 29, 2003, January 1, 2004)
(Exhibits JE-67, CHN-13)

Rules for Coordination of | Rules for Coordination with Respect to Customs Price Review of Export

Customs Price Review

Products (Ministry of Foreign Trade and Economic Cooperation
guanzonghanzi No. 21, 1997) (No Exhibits)

Rules for Implementation of
Regulations on Resource Tax

Detailed Rules for the Implementation of the Provisional Regulations of the
People's Republic of China on Resource Tax, Cai Fa [1993] No. 43,
promulgated by the Ministry of Finance on 30 December 1993 (Exhibit
CHN-91, No Joint Exhibit)

Rules on Price Reviews of
Export Products

Notice on the Rules on Price Reviews of Export Products by the Customs
(Ministry of Foreign Trade and Economic Cooperation guanzonghanzi No.
21, 1997) (No Exhibits)

Rules on the Administration of
License Certificates

Rules on the Administration of import and Export License Certificates
(Ministry of Foreign Trade and Economic Cooperation, waijingmaopeizi
(1999) No. 87, December 6, 1999)

State Council Decision on
Reform of the Foreign Trade
System

Decision of the State Council on Various Questions on the Further Reform
and Improvement of the Foreign Trade System (State Council, guofa (1990)
No. 70, January 1, 1991) (Exhibit JE-99, No Chinese Exhibit)

Various Provisions on the
Strengthening  of  Export
Product Coordination and
Management

Notice on the Issuance of "Various Provisions on the Strengthening of
Export Product Coordination and Management" (Ministry of Foreign Trade
Economic Relations and Trade, jinfchufa (1991) No. 52, February 22, 1991)
(Exhibit JE-100, No Chinese Exhibit)
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l. INTRODUCTION
A. COMPLAINTS OF THE UNITED STATES, THE EUROPEAN UNION AND MEXICO

1.1 On 23 June 2009, the United States and the European Communities® and on 21 August 2009,
Mexico, each requested consultations with the People's Republic of China (“China")®, pursuant to
Article 1 and Article 4 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes ("DSU") and Article XXIl of the General Agreement on Tariffs and Trade 1994
("GATT 1994") with respect to Chinas restraints on the export from China of various forms of
bauxite, coke, fluorspar, magnesium, manganese, silicon carbide, silicon metal, yellow phosphorus,
and zinc.

1.2 On 4 November 2009, the United States, the European Communities and Mexico requested
the Dispute Settlement Body ("DSB") to establish apanel pursuant to Article 6 of the DSU.

B. ESTABLISHMENT AND COMPOSITION OF THE PANEL

13 At its meeting of 21 December 2009, the DSB established a single panel pursuant to the
requests of the United States in document WT/DS394/7, the European Communities in document
WT/DS395/7 and Mexico in document WT/DS398/6, in accordance with Article 9.1 of the DSU. At
that meeting, the parties agreed that the Panel should have standard terms of reference. The terms of
reference are, therefore, the following:

"To examine, in the light of the relevant provisions of the covered agreements cited
by the parties to the dispute, the matter referred to the DSB by the United States in
document WT/DS394/7, the European Communities in document WT/DS395/7 and
Mexico in document WT/DS398/6, and to make such findings as will assist the DSB
in making the recommendations or in giving the rulings provided for in those
agreements.”

1.4 On 19 March 2010, the United States, the European Union and Mexico requested the
Director-General to determine the compasition of the panel, pursuant to Article 8.7 of the DSU.

15 On 29 March 2010, the Director-General accordingly composed the Panel as follows:
Chairman: Mr Elbio Rosselli

Members: Ms Dell Higgie
Mr Nugroho Wisnumurti

16 Argentina, Brazil, Canada, Chile, Colombia, Ecuador, the European Union (with respect to
WT/DS394 and WT/DS398), India, Japan, Korea, Mexico (with respect to WT/DS394 and
WT/DS395), Norway, Chinese Taipei, Turkey, the Kingdom of Saudi Arabia and the United States
(with respect to WT/DS395 and WT/DS398) reserved their rights to participate in the Panel
proceedings as third parties.

2 0n 1 December 2009, the Treaty of Lisbon amending the Treaty on European Union and the Treaty
establishing the European Community (done at Lisbon, 13 December 2007) entered into force. On
29 November 2009, the WTO received a Verbal Note (WT/L/779) from the Council of the European Union and
the Commission of the European Communities stating that, by virtue of the Treaty of Lisbon, as of
1 December 2009, the European Union replaces and succeeds the European Community.

3 WT/DS394/1, WT/DS395/1 and WT/DS398/1.
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17 Following the first substantive meeting with the parties, Japan on 17 September 2010, and
Canada on 20 September 2010, requested the Panel to grant them enhanced third-party rightsin order
to participate in the second substantive meeting of the Panel with the parties. In a letter dated 24
September 2010, the Panel informed Japan and Canada that it had declined to accept their requests.
The Panel informed these third parties that, inter alia, granting enhanced third-party rights at this
stage of the proceedings would lead to delays and would have an important impact on the Panel's
timetable.

18 The Panel met with the parties on 31 August and 2 September 2010 and 22 to
23 November 2010. It met with the third parties on 1 September 2010.

19 The Panel issued the descriptive part of its reports to parties and third parties on 20 December
2010. The Panel issued the interim panel reports to the parties on 18 February 2011. The Panel
submitted its final reports to the parties on 1 April 2011. The Panel Reports were circulated to WTO
Members on 5 July 2011.

C. PROCESS FOR THE PRELIMINARY RULING ON THE PANEL'S TERMS OF REFERENCE WITH
RESPECT TO THE MEASURES AND PRODUCTS AT ISSUE

1.10 At the DSB meeting of 21 December 2009, China informed the DSB of its intention to seek a
preliminary ruling on the adequacy of the complainants' requests for the establishment of a panel and
their consistency with the requirements of Article 6.2 of the DSU.*

111  On 30 March 2010, China filed a request for a preliminary ruling.> The complainants
submitted a joint response to China's request.® The parties were invited to comment on each others
written argumentation; China commented on the complainants' submission on 23 April 2010. The
Panel invited the third parties to comment on China's request and on the complainants' joint response.
On 23 April 2010, Korea and Japan submitted written submissions on the preliminary ruling request.
On 29 April 2010, the Panel held a hearing with the parties, as well as a separate session with the third
parties on Chinds request. During this session with the third parties, Japan and Korea delivered oral
statements. On the same date, the Panel sent written questions to the parties.” The parties responded
to the Panel's questions on 3 May 2010° and submitted comments on each other's responses on
5 May 2010.°

1.12  The Panel issued its preliminary ruling to the parties on 7 May 2010.”° In its communication
to the parties, the Panel informed the parties of its intention to rule on China's request in two phases.
The Panel addressed, in a first phase, those issues that it considered were relevant to the Panel's
jurisdiction that could not be clarified by the parties’ subsequent first written submissions or at any
other stage during this panel process.

*WT/DSB/IM/277, para. 74.

® Communication from China to the Panel: China's request for a preliminary ruling pursuant to
Article 6.2 of the DSU, 30 March 2010.

® Joint Communication from the United States, European Union, and Mexico to the Request for a
Preliminary Ruling submitted by China, 21 April 2010.

" Communication from the Panel to the parties: 29 April 2010. The Panel informed the parties during
the hearing of its intention to provide written questions. The parties did not object.

8 Communication from China to the Panel and Joint Communication from the United States,
European Union, and Mexico to the Pandl: 3 May 2010.

® Communication from China to the Panel and Joint Communication from the United States,
European Union, and Mexico to the Panel: 5 May 2010.

19 Communication from the Panel to the parties and third parties: 7 May 2010.
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1.13 The first phase of the preliminary ruling, which was circulated as WTO document
WT/DS394/9, WT/DS395/9 and WT/DS398/9, is attached to these reports as an annex (see List of
Annexes, pages ix and x). The Panel issued the second phase of its preliminary ruling to the parties
on 1 October 2010. This second phase was not initialy circulated at the request of the United States
and Mexico.™ Following consultation with the parties, the second phase of the preliminary ruling was
circulated only to the third parties. The second phase of the Panel's preliminary ruling is attached to
these reports as an annex (see List of Annexes, pagesix and x).

M. FACTUAL ASPECTS
A. BACKGROUND

2.1 This dispute concerns Chinas use of certain export restraints on the exportation of certain
forms of bauxite, coke, fluorspar, magnesium, manganese, silicon carbide, silicon metal, yellow
phosphorus and zinc (the "raw materials').*? The complainants identify the following as four types of
restraints that China imposes on the exportation of these raw materials: (1) export duties; (2) export
guotas; (3) export licensing; and (4) minimum export price requirements. The complainants challenge
the existence of these restraints as well as aspects of the allocation and administration of export
guotas, export licences and minimum export prices, and the alleged non-publication of certain
measures.

B. PRODUCTSAT ISSUE

22 The various forms of the nine raw materials at issue either occur naturally or have undergone
initial processing. The following chart identifies the particular raw materials at issue in this dispute
by category, product name, product name short form, 2009 Chinese HS Number™, and 2009 Chinese
Commodity Codes.* This chart takes into account the parties submissions, responses to questions
and the Panel's preliminary ruling (discussed in paragraphs 1.10 to 1.13 above).

Chinese
Raw Material Product Name Product Name Chinese Customs
Category Short Form HS No. Commodity
Code
Bauxite Refractory-grade clay Refractory-grade | 2508.3000 | 2508.30.00.00
clay
Aluminium ores and concentrates Aluminium ores 2606.00.00.00

and concentrates | 2606.0000
Ash and residues primarily containing | Aluminium ash 2620.4000 | N/A

aluminium and residues

Coke Coke and semi-coke made from coal Coke 2704.0010 | 2704.00.10.00
whether or not agglomerated

Fluorspar Fluorspar containing, by weight < Met-spar 2529.2100 | 2529.21.00.00
97% calcium fluoride
Fluorspar containing, by weight > Acid-spar 2529.2200 | 2529.22.00.00

97% calcium fluoride

1 Communication from the United States, dated 12 October 2010; Communication from Mexico, dated
21 October 2010. See also Communications from China, dated 13 October 2010 and 15 October 2010 opposing
this request.

12 These raw materials are discussed in further detail in paragraph 2.2 below. See also Exhibit JE-4.

13 See 2009 Tariff Implementation Program, Table 7 (Exhibit JE-21).

14 See 2009 Export Licensing List Notice, Appendix (Exhibit JE-22).



WT/DS3%/R

WT/DS395/R
WT/DS398/R
Page 4
Chinese
Raw Material Product Name Product Name Chinese Customs
Category Short Form HS No. Commodity
Code
Magnesium Magnesium containing, by weight, at | Magnesium 8104.1100 | N/A
least 99.8% magnesium metal
Other unwrought magnesium Unwrought 8104.1900 | N/A
magnesium
Magnesium waste and scrap Magnesium 8104.2000 | N/A
waste and scrap
Manganese Manganese ores and concentrates, Manganeseores | 2602.0000 | N/A
including ferromanganese ores and and concentrates
concentrates containing more than
20% manganese by dry weight
Unwrought manganese; manganese Manganese metal | 8111.0010 | 8111.00.10.10
waste and scrap; powder (unwrought
waste & scrap)
8111.00.10.90
(unwrought;
powder)
Silicon Carbide | Silicon carbide Silicon carbide N/A 2849.20.00.00
Crude silicon carbide (of which the Crudesilicon N/A 3824.90.99.10
silicon carbide content is greater than | carbide
15% by weight)
Silicon Meta Silicon containing by weight lessthan | Silicon metal 2804.6900 | N/A
99.99% silicon
Yellow Y ellow phosphorus (white Yellow 2804.7010 | N/A
Phosphorus phosphorus) phosphorus
Zinc Zinc ores and concentrates (excluding | Zinc ores and 2608.0000 | 2608.00.00.90
gray feed zinc oxide containing more | concentrates ex
than 80% zinc oxide) excluding gray
feed grade zinc
oxide
Gray feed zinc oxide containing more | Gray feed grade | 2608.0000 | 2608.00.00.01
than 80% zinc oxide zinc oxide ex
Unwrought zinc containing by weight | Unwrought > 7901.1110 | 7901.11.10.00
99.995% or more zinc 99.995% zinc
Unwrought zinc containing by weight | Unwrought 7901.1190 | 7901.11.90.00
99.99% or more but less than 99.99% < zinc
99.995% zinc content
<99.995% zinc
Unwrought zinc containing by weight | Unwrought < 7901.1200 | 7901.12.00.00
less than 99.99% zinc 99.99% zinc
Unwrought zinc aloys Unwrought zinc | 7901.2000 | 7901.20.00.00
dloys
Zinc waste and scrap Zinc waste and 7902.0000 | N/A
scrap
Hard zinc ash and residues Hard zinc spelter | 2620.1100 | N/A
Other zinc ash and residues Other zinc ash 2620.1900 | N/A

and residues
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C. MEASURES AT ISSUE

23 The United States, the European Union and Mexico collectively identified 40 specific
measures in their Panel Requests™ in connection with their claims concerning export duties, export
guotas, export licensing requirements and minimum export price requirements. These include
measures concerning the imposition of these restraints, as well as aspects of the allocation,
administration and the alleged non-publication of certain measures. In response to questions from the
Panel following the first and second substantive meetings, the complainants narrowed down the
measures for which they request rulings and recommendations.™

24 The complainants identify the following measures in their requests for establishment of the
Panel:*’
@ The imposition of export duties:
e Customs Law
e Regulations on Import and Export Duties
e 2009 Tariff Implementation Program
e Foreign Trade Law
¢ Regulations on Import and Export Duties
e 2008 Export License Administration Measures
e Export Quota Bidding Measures
e Export Quota Bidding Implementation Rules
e 2009 Export Quota Amounts
e 2009 Export Licensing Catalogue
e 2009 First Round Export Quota Bidding Announcement
e 2009 Second Round Export Quota Bidding Announcement
e Circular on Distribution of Export Quota Bidding I mplementation Rules
e 2009 First Round Fluorspar Bidding Procedures
e 2009 First Round Bauxite Bidding Procedures
e 2009 First Round Slicon Carbide Bidding Procedures
e 2009 Announcement of Second Bidding Round for Talc and Slicon Carbide
e 2009 Second Round Slicon Carbide Bidding Procedures
e 2010 Export Quota Amounts

(b) The imposition of export quotas:

> WT/DS394/7, WT/DS395/7, WT/DS398/6.

16 See complainants responses to Panel question No. 1 following the first substantive meeting and
complainants' responses to Panel question No. 2, following the second substantive meeting.

Y Thefull titles of the measures referred to below can be found on pages xxi-xxxi. The Panel's terms of
reference were subsequently modified either at the request of the parties or as a result of the Pandl's rulings and
findings.
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Foreign Trade Law

Regulation on Import and Export Administration

2008 Export License Administration Measures

Export Quota Administration Measures

Export Quota Bidding Measures

Measures for Administration of Licensing Entities

Export Quota Bidding |mplementation Rules

2008 Export Licensing Working Rules

Rules on the Administration of License Certificates

2009 Export Quota Amounts

2009 First Batch Coke Export Quotas

2009 Coke Export Quota Application Procedure

2009 Export Licensing Catalogue

2009 Graded Export Licensing Entities Catal ogue

Announcement on Printing Working Rules on Issuing Export Licenses
2009 First Round Export Quota Bidding Announcement

2009 Second Round Export Quota Bidding Announcement

Circular on Distribution of Export Quota Bidding Implementation Rules
2009 First Round Fluorspar Bidding Procedures

2009 First Round Bauxite Bidding Procedures

2009 First Round Slicon Carbide Bidding Procedures

2009 Announcement of Second Bidding Round for Talc and Slicon Carbide
2009 Second Round Silicon Carbide Bidding Procedures

2009 Second Batch Coke Export Quotas for FIES

2010 Export Quota Amounts

(© Additional restraints imposed on exportation:

Foreign Trade Law

Regulations on Import and Export Duties

2008 Export License Administration Measures
Export Quota Administration Measures

Export Quota Bidding Measures

Measures for Administration of Licensing Entities
2008 Export Licensing Working Rules Division

Rules on the Administration of License Certificates



D.

25

e Export Quota Bidding Implementation Rules

e 2009 Export Quota Amounts

e 2009 First Batch Coke Export Quotas

e 2009 Coke Export Quota Application Procedure
e 2009 Export Licensing Catalogue

e Licensing Entities Catalogue
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e Announcement on Printing Working Rules on Issuing Export Licenses

e 2009 First Round Export Quota Bidding Announcement
e 2009 Second Round Export Quota Bidding Announcement

e Circular on Distribution of Export Quota Bidding Implementation Rules

e 2009 First Round Fluorspar Bidding Procedures
e 2009 First Round Bauxite Bidding Procedures
e 2009 First Round Slicon Carbide Bidding Procedures

e 2009 Announcement of Second Bidding Round for Talc and Slicon Carbide

e 2009 Second Round Silicon Carbide Bidding Procedures
e 2009 Second Batch Coke Export Quota for FIES

e 2010 Export Quota Amounts

e 1994 CCCMC Charter

e 2001 CCCMC Charter

e Charter of the China Coking Industry Association

e Measures for Administration of Trade Social Organizations

e Regulations for Personnel Management of Chambers of Commerce

e Export Price Penalties Regulations

e CCCMC PVC Rules

e Online PVC Instructions

¢ Rulesfor Coordination of Customs Price Review

e Ruleson Price Review of Export Products

e Various Provisions on the Strengthening of Export Product Coordination and

Management

e State Council Decision on Reform of the Foreign Trade System

ADDITIONAL LEGAL INSTRUMENTS IDENTIFIED BY CHINA™®

China hasidentified various measures that it considers relevant to the Panel's assessment.

18 The full title of the measures referred to below can be found on pages xxi—xxxi.
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@ The imposition of export duties:

2010 Tariff Implementation Plan

(b The imposition of export quotas:

2010 Catalogue

2010 Export Quota Amounts for Agricultural and Industrial Products
Application of Export Quota Administration to Bauxite in 2010

2010 First-Batch Export Quota Bidding of Bauxite

Qualifications and Review for the 2010 Second- Batch Bidding for Export
Quotas

Qualifications for the 2010 First-Batch Bidding for Export Quotas of
Industrial Products

2010 Application Qualifications and Procedures for Export Quota of Coke
2010 First-Batch Export Quota of Coke
2010 Catalogue of Goods Subject to Export Licensing Administration

2010 First-Batch Export Quotas of Industrial Products for Foreign Invested
Enterprises

Public Notice on 2010 First-Batch Export Quota Bidding of Slicon Carbide

(© The administration and allocation of export quotas:

2010 Catalogue
2010 Export Quota Amounts for Agricultural and Industrial Products
2010 First-Batch Export Quota Bidding of Bauxite

Qualifications and Review for the 2010 Second- Batch Bidding for Export
Quotas

Qualifications for the 2010 First-Batch Bidding for Export Quotas of
Industrial Products

2010 CCCMC Charter

2010 Application Qualifications and Procedures for Export Quota of Coke
2010 First-Batch Export Quota of Coke

2010 Catalogue of Goods Subject to Export Licensing Administration

2010 First-Batch Export Quotas of Industrial Products for Foreign Invested
Enterprises

Public Notice on 2010 First-Batch Export Quota Bidding of Slicon Carbide

1. PARTIES REQUESTS FOR FINDINGSAND RECOMMENDATIONS

3.1 The parties requests for findings and recommendations as set out below, take into account the
parties first written submissions as well their responses to Panel question No.1 following the second

substantive meeting.



A. COMPLAINANTS
1. The United States and M exico
32

with respect to the following measures:
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The United States and Mexico request that the Panel make findings and recommendations

The United States and Mexico's claims

Measuresi.e, Legal Instruments

Export Duties™

The application of temporary export duties to
bauxite, coke,  fluorspar, magnesium,
manganese, silicon metal, and zinc, is
inconsistent with Paragraph 11.3 of China's
Accession Protocol.

The application of special export duties to
yellow phosphorus, is inconsistent with
Paragraph 11.3 of China's Accession Protocol.

Customs Law (Articles 2, 9, 23)

Export Quota Administration Measures (Articles 2, 4, 9,
11)

2009 Tariff Implementation Program

Export Quotas®

The application of export quotas to bauxite,
coke, fluorspar and silicon carbide and the
application of an export prohibition on zinc is
inconsistent with Article XI:1 of the

GATT 1994, and with Paragraph 1.2 of China's
Accession Protocol and Paragraphs 162 and 165
of China's Working Party Report.

Foreign Trade Law (Articles 2, 14-19, 34, 61, 63, 64)
Regulation on Import and Export Administration
(Articles 4, 35-41, 43, 44, 64-66)

2008 Export Licence Administration Measures

2008 Export Licensing Working Rules

Export Quota Administration Measures

Export Quota Bidding Measures

Export Quota Bidding Implementation Rules

2009 Export Quota Amounts

2009 First Batch Coke Export Quotas

2009 Second Batch Coke Export Quota

2009 First Batch Coke Export Quotas for FIES

2009 Coke Export Quota Application Procedure
2009 Export Licensing Catalogue

2009 Graded Export Licensing Entities Catalogue
2009 First Round Export Quota Bidding Announcement

2009 Second Round Export Quota Bidding
Announcement

2009 First Round Fluorspar Bidding Procedures
2009 First Round Bauxite Bidding Procedures
2009 First Round Slicon Carbide Bidding Procedures

2009 Announcement of Second Bidding Round for Talc
and Slicon Carbide

2009 Second Round Silicon Carbide Bidding Procedures
2009 Second Batch Coke Export Quotas for FIES

¥ The specific forms of the raw materials subject to the United States and Mexico's claims are

identified in Exhibit JE-5.

% The specific forms of the raw materials subject to the United States and Mexico's claims are

identified in Exhibit JE-6.



WT/DS3%/R

WT/DS395/R
WT/DS398/R
Page 10
The United States' and Mexico's claims | Measuresi.e, Legal Instruments
Export Quotas: Application Conditions™
The requirements to demons_trate mi_ni mum Foreign Trade Law (Articles 2, 14-19, 34, 61, 63, 64)
export performance and fulfil a minimum Regulation on Import and Export Administration

capital requirement to obtain acoke quota, are | (Articles 4, 35-41, 43, 44, 64-66)
inconsistent with Paragraphs 1.2 and 5.1 of
China's Accession Protocol and Paragraphs 83 2009 Export Quota Amounts

and 84 of China's Working Party Report. Bxport Quota Admi pistration Measures
2009 Export Licensing Catalogue

The requirements to demonstrate prior export 2009 Graded Export Licensing Entities Catalogue
performance and minimum export capital 2008 Export Licence Administration Measures
reguirements to obtain a quota for exportation 2008 Export Licensing Working Rules

of bauxite, fluorspar and silicon carbide are o
inconsistent with Paragraphs 1.2 and 5.1 of 2009 Cpke Export Quota Application Procedure
2009 First Batch Coke Export Quotas

China's Accession Protocol and Paragraphs 83
and 84 of China's Working Party Report. 2009 Second Batch Coke Export Quota
2009 First Batch Coke Export Quotas for FIES

2009 Second Batch Coke Export Quotas for FIES
Export Quota Bidding Measures

Export Quota Bidding Implementation Rules

2009 First Round Export Quota Bidding Announcement

2009 Second Round Export Quota Bidding
Announcement

2009 First Round Fluorspar Bidding Procedures
2009 First Round Bauxite Bidding Procedures
2009 First Round Silicon Carbide Bidding Procedures

2009 Announcement of Second Bidding Round for Talc
and Slicon Carbide

2009 Second Round Silicon Carbide Bidding Procedures
1994 CCCMC Charter
2001 CCCMC Charter

Export Quotas: Administration®

The involvement of the CCCMC in determining | Foreign Trade Law (Articles 2, 14-19, 34, 61, 63, 64)

whether an applicant satisfies the requisite Regulation on Import and Export Administration
conditions for the bauxite, coke, fluorspar and (Articles 4, 35-41, 43, 44, 64-66)

silicon carbide export quotas constitutes partial 2008 Export Licence Administration M res
and unreasonable administration in

contravention of Article X:3(a) of the 2008 Export Licensing Working Rules

GATT 1994. 2009 Export Licensing Catalogue

2009 Graded Export Licensing Entities Catalogue
2009 Export Quota Amounts

2009 Coke Export Quota Application Procedure
2009 First Batch Coke Export Quotas

2009 Second Batch Coke Export Quota

2009 First Batch Coke Export Quotas for FIES
2009 Second Batch Coke Export Quotas for FIES
2009 Coke Export Quota Application Procedure

2 The specific forms of the raw materials subject to the United States and Mexico's claims are
identified in Exhibit JE-6.

2 The specific forms of the raw materials subject to the United States and Mexico's claims are
identified in Exhibit JE-6.
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The United States' and Mexico's claims Measuresi.e, Legal Instruments
1994 CCCMC Charter
2001 CCCMC Charter

Export Quota Bidding Measures
Export Quota Bidding Implementation Rules
2009 First Round Export Quota Bidding Announcement

2009 Second Round Export Quota Bidding
Announcement

2009 First Round Fluorspar Bidding Procedures
2009 First Round Bauxite Bidding Procedures
2009 First Round Slicon Carbide Bidding Procedures

2009 Announcement of Second Bidding Round for Talc
and Slicon Carbide

2009 Second Round Silicon Carbide Bidding Procedures
Export Quota Bid Winning Fee®

The requirement for an exporter applicant to Foreign Trade Law (Articles 2, 14-19, 34, 61, 63, 64)
pay abid-winning price for theright to export | Regulation on Import and Export Administration
bauxite, fluorspar and silicon carbide is (Articles 4, 35-41, 43, 44, 64-66)

inconsistent with Article VII1:1(a) of the
GATT 1994 and with Paragraph 11.3 of Chinds
Accession Protocol.

2008 Export Licence Administration Measures

2008 Export Licensing Working Rules

Export Quota Bidding Measures

Export Quota Bidding Implementation Rules

2009 Export Quota Amounts

2009 Export Licensing Catalogue

2009 Graded Export Licensing Entities Catalogue
2009 First Round Export Quota Bidding Announcement

2009 Second Round Export Quota Bidding
Announcement

2009 First Round Fluorspar Bidding Procedures
2009 First Round Bauxite Bidding Procedures
2009 First Round Silicon Carbide Bidding Procedures

2009 Announcement of Second Bidding Round for Talc
and Slicon Carbide

2009 Second Round Silicon Carbide Bidding Procedures
1994 CCCMC Charter
2001 CCCMC Charter

% The specific forms of the raw materials subject to the United States and Mexico's claims are
identified in Exhibit JE-6.
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The United States and Mexico's claims

Measuresi.e, Legal Instruments

Export Licensing

The authorization granted to MOFCOM to
impose various conditions on the exportation of
bauxite, coke, fluorspar, manganese, silicon
carbide and zinc including the quantities of the
products that can be exported, the price of
products that can be exported, qualifications
that exporters must possess in order to export,
or any other conditionsis inconsistent with
Article XI:1 of the GATT 1994, and with
Paragraph 1.2 of China's Accession Protocol
and Paragraphs 162 and 165 of China's Working
Party Report.

Foreign Trade Law (Articles 2, 14-19, 34, 61, 63, 64)
Regulation on Import and Export Administration
(Articles 4, 35-41, 43, 44, 64-66)

2008 Export Licence Administration Measures
Measures for Administration of Licensing Entities
2008 Export Licensing Working Rules

2009 Graded Export Licensing Entities Catalogue
2009 Export Licensing Catalogue

Minimum Export Pricing®:

Imposition of an MEP Requirement

The imposition of aminimum export price
reguirement on exporters of bauxite, coke,
fluorspar, magnesium, silicon carbide, yellow
phosphorus and zinc is inconsistent with
Article XI:1 of the GATT 1994.

Measures for Administration of Trade Social
Organizations (Articles 2,8, 14, 16, 21)

Regulations for Personnel Management of Chambers of
Commerce (Articles 4, 8, 13, 17)

1994 CCCMC Charter

2001 CCCMC Charter

Export Price Penalties Regulations

Measures for Administration of Licensing Entities
Rules for Coordination of Customs Price Review
Customs Export Price Review Rules

Provisional Rules on Export PVC

CCCMC PVC Rules

Online PV C Instructions

CCCMC Export Coordination Measures
CCCMC Bauxite Branch Coordination Measures
Bauxite Branch Charter

" System of self-discipline”

Minimum Export Pricing

: Administration of the M EP Requirement

The use of the Price Verification and Chop
procedure to administer yellow phosphorus
exports by the CCCMC isinconsistent with
Article X:3(a) of the GATT 1994.

Measures for Administration of Trade Social
Organizations

Regulations for Personnel Management of Chambers of
Commerce

1994 CCCMC Charter

2001 CCCMC Charter

Customs Export Price Review Rules

Customs Export Price Review Coordinating Rules
Provisional Rules on Export PVC

Online PVC Instructions

Minimum Export Pricing: Publication of the MEP requirement

The failure to publish certain measures
providing rules and details on how the CCCMC
coordinates export prices isinconsistent with
Article X:1 of the GATT 1994.

CCCMC PVC Rules
CCCMC Branch-Specific Coordination Measures
Customs Export Price Review Rules

2 The specific forms of the raw materi
identified in Exhibit JE-7.

als subject to the United States and Mexico's claims are




WT/DS39%4/R
WT/DS395/R
WT/DS398/R

Page 13

The United States and Mexico's claims

Measuresi.e, Legal Instruments

Customs Export Price Review Coordinating Rules
Provisional Rules on Export PVC

3.3

The European Union

The European Union requests that the Panel make the following findings:

The European Union'sclaim | Measuresi.e, Legal Instruments

Export Duties®

The application of temporary export duties to
bauxite,  coke, fluorspar, = magnesium,
manganese, silicon metal, and zinc is
inconsistent with Paragraph 11.3 of Chinas
Accession Protocol.

The application of specia export duties to
yellow phosphorus is inconsistent with
Paragraph 11.3 of China's Accession Protocol.

Customs Law (Articles 2, 3, 53, 55, 60)

Export Quota Administration Measures (Articles 4, 9,
11, 36, 37)

2009 Tariff Implementation Program

Export Quotas®™

The application of export quotas to bauxite,
coke, fluorspar and silicon carbide and the
application of an export prohibition on zinc is
inconsistent with Article X1:1 of the

GATT 1994, and with Paragraph 1.2 of China's
Accession Protocol and Paragraphs 162 and
165 of China's Working Party Report.

Thefailure to publish the total amount and
procedure for the allocation of a zinc export
quotaisinconsistent with Article X:1 of the
GATT 1994.

Foreign Trade Law (Articles 19, 61)

Regulation on Import and Export Administration
(Articles 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 64, 65,
66, 67, 70)

Export Quota Administration Measures (Articles4, 9,
11, 17,18, 19, 20, 21, 22, 23, 25, 26, 31)

Export Quota Bidding Measures (Articles 3, 8, 9, 10,
11, 13, 14, 16)

Export Quota Bidding Implementation Rules (Articles 2,
3,4,5,6)

2009 Export Licensing Catalogue

2009 Coke Export Quota Application Procedure

2010 First Batch Coke Export Quota for FIES

2009 First Batch Coke Export Quotas

2009 Second Batch Coke Export Quota

2009 First Batch Coke Export Quotas for FIES

2009 Second Batch Coke Export Quotas for FIES

2009 First Round Export Quota Bidding Announcement

2009 Second Round Export Quota Bidding
Announcement

2009 Export Quota Amounts
2009 First Round Bauxite Bidding Procedures

2009 Announcement of Second Bidding Round for Talc
and Slicon Carbide

2009 First Round Silicon Carbide Bidding Procedures
2009 Second Round Silicon Carbide Bidding

% The specific forms of the raw materials subject to the European Union's claims are identified in

Exhibit JE-5.

% The specific forms of the raw materials subject to the European Union's claims are identified in

Exhibit JE-6.
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The European Union's claim Measuresi.e., Legal Instruments
Procedures

2009 First Round Fluorspar Bidding Procedures
Export Quotas: Allocation?

The requirement that exporter applicants | 2009 Coke Export Quota Application Procedure
demonstrate "certain levels of volumes
exported or supplied for export" in order to
have the right to participate in coke quota
alocation procedures is inconsistent with
Paragraph 1.2 of China's Accession Protocol, in
combination with Paragraph 83(a) of Chinas
Working Party Report, as well as paragraphs
5.1 and 1.2 of China's Accession Protocol, in
combination with Paragraph 83(d) of Chinas
Working Party Report.

The requirement that foreign enterprises and
individual exporter applicants demonstrate
"certain levels of volumes exported or supplied
for export" in order to have the right to
participate in coke quota allocation procedures,
is inconsistent with Paragraph 5.2 of Chinds
Accession Protocol, and Paragraph 1.2 of
China's Accession Protocol, in combination
with Paragraphs 84(a) and 84(b) of Chinas
Working Party Report.

The requirement that exporter applicants
demonstrate  certain  minimum  capita
requirement in order to have the right to export
cokeisinconsistent with Paragraphs 5.1 and 1.2
of China's Accession Protocol, in combination
with Paragraphs 83(b), 83(d) and 84(a) of
China's Working Party Report.

The requirement that exporter applicants | Export Quota Bidding Measures (Article 11)

demonstrate  “certain levels of ~ volumes | gyn0rt Quota Bidding Implementation Rules (Article 6)
exported or supplied for export" in order to i o
have the right to participate in bauxite, silicon 2009 First Round Export Quota Bidding Announcement
carbide and fluorspar quota bidding procedures | 2009 Second Round Export Quota Bidding
is inconsistent with Paragraph 1.2 of China's | Announcement

Accession Protocol, in combination with
Paragraph 83(a) of Chinas Working Party
Report, as well as Paragraphs 5.1 and 1.2 of
Chinds Accession Protocol, in combination
with Paragraph 83(d) of China's Working Party
Report.

The requirement that foreign enterprises and
individual exporter applicants demonstrate
"certain levels of volumes exported or supplied
for export" in order to have the right to
participate in bauxite, silicon carbide and

%" The specific forms of the raw materials subject to the European Union's claims are identified in
Exhibit JE-6.
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The European Union's claim

Measuresi.e., Legal Instruments

fluorspar quota bidding procedures s
inconsistent with Paragraph 5.2 of Chinads
Accession Protocol and Paragraph1.2 of
Chinds Accession Protocol, in combination
with Paragraphs 84(a) and 84(b) of Chinds
Working Party Report.

The requirement that exporter applicants
demonstrate  certain  minimum  capital
requirement in order to have the right to export
bauxite, silicon carbide and fluorspar is
inconsistent with Paragraphs 5.1 and 1.2 of
China's Accession Protocol, in combination
with Paragraphs 83(b), 83(d) and 84(a) of
China's Working Party Report.

Export Quotas: Administration

of export quota direct allocation system

The reguirement to consider, inter alia, an
applicant's "business management/operation
capacity" in determining whether to allocate
"directly" export quotas to a particular exporter
applicant, and the amount to be allocated to that
exporter agpplicant is inconsistent with
Article X:3(a) of the GATT 1994.

Export Quota Administration Measures (Article 19)

Export Quotas. Publication of Export Quotas

Failure to publish the export quota for zinc ores
and concentrates.

Export Quota Administration Measures (Article 9, 11)

Export Licensing: Non-Automatic Export Licences®

Chinds non-automatic export licences on
bauxite, coke, fluorspar, manganese, silicon
carbide are inconsistent with Article X1:1 of the
GATT and with Paragraph 1.2 of Chinas
Accession Protocol, in combination with
Paragraphs 162 and 165 of China's Working
Party Report.

Foreign Trade Law (Articles 19, 61)

Regulation on Import and Export Administration
(Articles 33, 35, 43)

2008 Export License Administration Measures (Articles
3,4,5,9, 10, 11, 19, 20, 21, 22, 28, 30, 31)

2008 Export Licensing Working Rules (Articles 5, 6, 8,
9,10, 17, 18, 19)

Measures for Administration of Licensing Entities
(Article 4)

2009 Graded Export Licensing Entities Catalogue
2009 Export Licensing Catalogue

Chinds non-automatic export licences on
bauxite, coke, fluorspar, manganese, silicon
carbide Inconsistent with Paragraph 5.1 and
Paragraph 1.2 of China's Accession Protocol in
combination with Paragraphs 83 and 84 of
China's Working Party Report.

Foreign Trade Law (Articles 19, 61)

Regulation on Import and Export Administration
(Articles 33, 35, 43)

2008 Export License Administration Measures (Articles
3,4,5,9, 10, 11, 19, 20, 21, 22, 28, 30, 31)

2008 Export Licensing Working Rules (Articles 5, 6, 8,
9,10, 17, 18, 19)

Measures for Administration of Licensing Entities
(Article 4)

2009 Graded Export Licensing Entities Catalogue
2009 Export Licensing Catalogue

% The specific forms of the raw materials subject to the European Union's claims are identified in

Exhibit JE-6.
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The European Union's claim

Measuresi.e., Legal Instruments

Export Licensing: Publication of Export Licensing Requirements

Alternatively to the claim under Paragraph 5.1
and Paragraph 1.2 of China's Accession
Protocol, in combination with Paragraphs
83(d), 84(a) and 84(b) of China's Working
Party Report, the failure to publish the
definition and list of "other materials required
by China's Ministry of Commerce", or
"documents of approval issued by the Ministry
of Commerce", or the failure to publish the
definition and method of verification of the
"business qualifications" that applicants must
have in order to be allocated an export licence
for certain forms of bauxite, coke, fluorspar,
manganese, silicon carbide and zinc, or to
determine the amount to be exported, is
inconsistent with Article X:1 of the

GATT 1994.

Measures for the Administration of Export Licences
(Article 5)

Working Rules on Issuing Export Licenses (Articles 5
and 8)

Export Licensing: Administration of Export Licensing Requirements

Alternatively, to the claim under Paragraph 5.1
and Paragraph 1.2 of China's Accession
Protocol, in combination with Paragraphs
83(d), 84(a) and 84(b) of China's Working
Party Report the absence of a definition and list
of "other materials required by China's
Ministry of Commerce" or limit on the
discretion to require such materials, aswell as
the absence of a definition of "documents of
approval issued by the Ministry of Commerce”
or limit on the discretion to issue such
additional "documents of approval” is
inconsistent with the requirements of uniform,
impartial and reasonable administration within
the meaning of Article X:3(a) of the

GATT 1994.

Measures for the Administration of Export Licences
Working Rules on Issuing Export Licenses

Minimum Export Pricing

Imposition of an MEP Requirement

The imposition of a minimum export price
requirement on exporters of bauxite, coke,
fluorspar, magnesium, silicon carbide, yellow
phosphorus and zinc is inconsistent with
Article XI:1 of the GATT 1994

Measures for Administration of Trade Social
Organizations (Articles 2,8, 14, 16, 21)
Regulations for Personnel Management of Chambers of
Commerce (Articles 4, 8, 13, 17)

1994 CCCMC Charter

2001 CCCMC Charter

Export Price Penalties Regulations

Measures for Administration of Licensing Entities
Rules for Coordination of Customs Price Review
Rules on Price Reviews of Export Products
Provisional Rules on Export PVC

CCCMC PVC Rules

% The specific forms of the raw materials subject to the European Union's claims are identified in

Exhibit JE-7.
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The European Union's claim

Measuresi.e., Legal Instruments

Online PVC Instructions

CCCMC Export Coordination Measures
CCCMC Bauxite Branch Coordination Measures
Bauxite Branch Charter

"System of self-discipline”

Minimum Export Pricing: Administration of the M EP Requirement

The use of the Price Verification and Chop
procedure to administer yellow phosphorus
exports by the CCCMC is inconsistent with
Article X:3(a) of the GATT 1994.

Measures for Administration of Trade Social
Organizations

Regulations for Personnel Management of Chambers of
Commerce

1994 CCCMC Charter

2001 CCCMC Charter

Customs Export Price Review Rules

Customs Export Price Review Coordinating Rules
Provisional Rules on Export PVC

Online PVC Instructions

Minimum Export Pricing: Publication of the M EP Requirement

The failure to publish certain measures
providing rules and details on how the CCCMC
coordinates export prices is inconsistent with
Article X:1 of the GATT 1994,

CCCMC PVC Rules

CCCMC Branch-Specific Coordination Measures
Customs Export Price Review Rules

Customs Export Price Review Coordinating Rules
Provisional Rules on Export PVC

34 The European Union requests, pursuant to Article 19.1 of the DSU, the Panel to recommend
that China bring its measures into conformity with the GATT 1994 and China's Accession Protocol.

B. CHINA

35 China requests that the Panel reject certain of the complainants' claims listed in Section I11 of
the complainants Panel Reguests, to the extent they are properly included within the Panel's terms of

reference and to find that:*

@ The application of temporary export duties applied to fluorspar are justified pursuant
to Article XX(g) of the GATT 1994, and the application of temporary export duties to
non-ferrous metal scrap of zinc, magnesium metal, and manganese metal, and to
coke, magnesium metal and manganese metal are justified pursuant to Article XX (b)

of the GATT 1994,

(b That the export quota applied to refractory-grade bauxite is justified pursuant to
Article X1:2(a) of the GATT 1994, or is otherwise justified pursuant to Article XX(g)

of the GATT 1994,

(© The export quotas applied to coke and silicon carbide are justified pursuant to
Article XX (b) of the GATT 1994.

% Chinals first written submission, para. 873.
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V. ARGUMENTSOF THE PARTIES

4.1 The arguments of the United States, the European Union, Mexico and China as set out in the
executive summaries of their submissions provided to the Panel are attached to these Reports as an
addendum (see List of Annexes, pagesix and x).

V. ARGUMENTSOF THE THIRD PARTIES

51 Argentina, Brazil, Canada, Chile, Colombia, Ecuador, India, Japan, Korea, Norway, Chinese
Taipei, Turkey and Saudi Arabia reserved their third-party's rights to participate in the three disputes.
The European Union (with respect to WT/DS394 and WT/DS398), Mexico (with respect to
WT/DS394 and WT/DS395), and the United States (with respect to WT/DS395 and WT/DS398)
reserved their third-party rights to participate in the indicated Panel proceedings.

52 Chile, India and Ecuador did not present written submissions, and Argentina, and Turkey did
not submit oral statements to the Panel. The arguments of Brazil, Canada, Colombia, Japan, Korea,
and Saudi Arabia are set out in their written submissions and oral statements. Finaly, Norway,
Chinese Taipei, the European Union (with respect to WT/DS394 and WT/DS398), Mexico (with
respect to WT/DS394 and WT/DS395), and the United States (with respect to WT/DS395 and
WT/DS398), did not present either written submissions or ora statements to the Panel. The
arguments of the third parties, as set out in their submissions, or executive summaries thereof,
provided to the Panel, are attached to these Reports as an addendum.

VI. INTERIM REVIEW

6.1 On 18 February 2011, the Panel issued its Interim Reports to the parties. On 4 March 2011,
the United States, the European Union, Mexico, and China submitted written requests for review of
precise aspects of the Interim Reports pursuant to Article 15.2 of the DSU. On 18 March 2011, the
United States, the European Union, Mexico, and China submitted written comments on each other's
requests for interim review. No party requested an additional meeting with the Panel.

6.2 The numbering of paragraphs and footnotes in the Final Reports has changed from the Interim
Reports. The text below refers to the paragraph and footnote numbers in the Interim Reports
regarding which the parties requested review. The parties submitted several editorial revisions aswell
as other linguistic changes, which were not contested by the other parties; the Panel also made minor
editorial and non-substantive consequential changes as a result of other adjustments. Such editorial,
minor and non-substantial changes were made to paragraphs 7.2, 7.4, 7.60, 7.63, 7.68, 7.79, 7.80,
7.82, 7.83, 7.85, 7.86, 7.88, 7.89, 7.90, 7.91, 7.96, 7.97, 7.102, 7.124, 7.151, 7.195, 7.221, 7.224,
7.227,7.229, 7.231, 7.232, 7.233, 7.234, 7.246, 7.327 7.345, 7.352, 7.375, 7.376, 7.383, 7.389, 7.3%4,
7.404, 7.407, 7.415, 7.455, 7.456, 7.457, 7.459, 7.463, 7.464, 7.468, 7.469, 7.471, 7.495, 7.504, 7.505,
7.508, 7.512, 7.516, 7.518, 7.585, 7.588, 7.594, 7.599, 7.616, 7.623, 7.754, 7.781, 7.783, 7.860, 7.878,
7.879, 7.880, 7.965, and 7.1011; and footnotes 54, 524, 525, 526, 527, 546, 680, 1091, 1206, 1232,
1233 and 1234. The Panel has aso corrected typographical and other non-substantive errors
throughout the Report, including those identified by the parties, which are not referred to specifically
below. In order to facilitate understanding of the interim review comments and changes made, the
following section is structured to follow the organization of the Reports themselves.

A. THE DESCRIPTIVE PART OF THE REPORT

6.3 China requested minor changes to the Descriptive Part. The Panel adjusted paragraphs 1.9,
1.13 and footnotes 11, 2.2 and 3.5 accordingly.
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B. ISSUES RELATING TO THE PANEL'S TERMS OF REFERENCE

6.4 Regarding paragraphs 7.6, 7.21, 7.24, 7.53, and 7.228, China argues that the Interim Reports
reflect an "inaccurate" description of Chinas position in the dispute regarding the appropriate
treatment of 2009 measures. According to China, a "proper description” of China's argument would
reflect its position that "while the Panel could make findings regarding the 2009 measures, it was not
entitled to make recommendations." China suggests inter alia that the Panel substitute the language
used in the paragraphs at issue with: "[a]lthough China accepted that the Panel could make findings
regarding the 2009 measures, it defended that the Panel could not formulate recommendations'. The
United States and Mexico disagree with China's request and submit that the Panel's description of
China's position is generally correct. The European Union also submits that the Panel's description of
its position on the 2009-2010 measures issue is inaccurate as it never requested the Panel to exclude
from its terms of reference "amendment or replacement” of the 2009 measures. China disagrees with
the European Union's request and submits that the Panel's description of the European Union's
position is generally correct. Finaly, the parties also disagree on how the Panel should characterize
the situation of China with respect to its 2009 and 2010 measures including in paragraphs 7:26, 7.32,
7.74.

6.5 To ensure the most comprehensive description of the parties' arguments on this issue, the
Panel has adjusted the relevant paragraphs of its Panel Reports accordingly and expanded its
references to the parties submissions, including in paragraphs 7.5, 7.6, 7.7, 7.21, 7.24, 7.26, 7.30,
7.31,7.32,7.33,7.53, 7.56, 7.74 and 7.228.

C. EXPORT DUTIES

6.6 Regarding paragraphs 7.70, 7.71, 7.79, 8.2(d), 8.9(d) and 8.16(d), China and the complainants
disagree as to the conclusion the Panel should reach with respect to China's measure imposing an
export duty on yellow phosphorus.

6.7 The Panel has therefore adjusted its language to make clear that the relevant Chinese measure
imposing an export tariff on yellow phosphorus at the time of the Panel's establishment did not
include the specia duty, which was removed by the Adjustment of Export Tariffs Circular. Thus, at
the time of the Panel's establishment, yellow phosphorous was subject to the regular export duty of
20%, which is consistent with the maximum rate listed in Annex 6 of China's Accession Protocol and
therefore consistent with Chinas WTO obligations. The Panel makes no findings with respect to
China's 2009 Tariff Implementation Program measure, (that is challenged by the complainants) which
applied a special duty rate on yellow phosphorus but which was removed before the Panel's
establishment.

6.8 The United States and Mexico request the Panel to refer to yellow phosphorus "special duty"
in paragraph 7.63, to state "as of 21 December" instead of "on 21 December" in paragraphs. 7.79,
7.82, 7.85, 7.88, 7.93, and 7.96, and to add that the Panel's conclusions in paragraphs 7.80, 7.83, 7.86
and 7.97 on export duties claims for which China invokes an Article XX justification could only be
"provisional". These requests were not contested. The Panel adjusted these paragraphs accordingly.

6.9 Finally, China suggests changes to paragraph 7.73 where the Panel states that China had
removed its export duties on bauxite as of 1 January; the United States disagreed in part. The Panel
adjusted the paragraph to meet the concerns raised by both parties.
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D. APPLICABILITY OF GATT ARTICLE XX TO VIOLATION OF PARAGRAPH 11.3 OF CHINA'S
ACCESSION PROTOCOL

6.10 Regarding paragraph 7.120, China requested clarification of the manner in which its argument
is presented with respect to the applicability of GATT Article XX to violations of its Accession
Protocol. The complainants also requested minor clarifications with respect to the text in paragraphs
7.141, 7.142, 7.144 and 7.147, which China did not oppose. The Panel adjusted those paragraphs
accordingly and made consequential changes to paragraphs 7.106, 7.107, 7.109, 7.110, 7.111, 7.112,
7.113, 7.121, 7.122, 7.125 and 7.126 to meet the concerns raised by both parties.

6.11 The European Union, regarding paragraph 7.136, and al the complainants regarding
paragraph 7.140, and the United States and Mexico, with respect to paragraphs 7.150, 7.153 and
7.158, requested certain deletions and clarifications and suggested changes that were opposed by
China. With a view to ensuring clarity in the Panel's explanation that the exceptions contained in
GATT Article XX are not available to export duties commitments included in China's Accession
Protocol, a number of consequential changes were introduced into paragraphs 7.139 to 7.152.

6.12 Regarding paragraph 7.160, the complainants requested that the Panel refrain from any
comment on the nature and extent of China's accession commitments. China opposed this request.
The Panel revised dightly the text of this paragraph.

E. EXPORT QUOTAS

6.13  Chinarequested a series of minor modifications and clarifications to the Panel's description of
its export quota regime, including in paragraphs 7.172, 7.174, 7.179, 7.183, 7.185, 7.192 and footnote
265, 7.195, 7.200,7.214, 7.219 to 7.223, 7.227 and 7.764. The complainants did not oppose those
reguests, so the Panel adjusted its description accordingly.

6.14 Regarding paragraph 7.175, China requests the Panel to clarify that, under Chinese law,
administrative authorities such as MOFCOM may only impose administrative sanctions, but not
criminal sanctions, for unlawful exportation of goods subject to restriction, or for forging or altering
import or export licences, quota certificates, or other documents. The United States and Mexico
request the Panel not to revise this paragraph to refer only to administrative sanctions, but instead, to
replace the term "MOFCOM" with "China'. The Panel adjusted this paragraph accordingly.

6.15 Regarding paragraph 7.180, China requests the Panel to clarify that China does not require
enterprises that seek to receive a zinc quota share for the first time to meet a prescribed quota
utilization rate or return unused annual quotas. The European Union objects to Chinas request. The
Panel has modified the paragraph.

6.16 Regarding paragraph 7.189 and footnote 258, China requests the Panel to refer to the group of
relevant administrative provisions governing export licences, and not to an undefined "regulations on
administration of export licenses'. The United States and Mexico object to Chinas request.
Consequently, the Panel has updated the relevant paragraph to refer to the appropriate measures (the
2008 Export License Administration Measures), and the footnote to refer to the 2001 Export License
Administration Provisions, the 2004 Export License Administration Measures, and the 2008 Export
License Administration Measures.

6.17 Regarding paragraphs 7.219 to 7.223, China requests the Panel to remove the reference on
export quotas in respect of provisions that, in its view, do not "confer" or "relate to" "the authority to
impose an export quota on the products at issue’. The complainants object to Chinas request and
submit that the measures identified by the Panel operate together to establish China's export quota for
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each identified product, including measures imposing an export licensing framework and quota
administration measures, such as those relating to the operation of the quota bidding process. As
stated in paragraph 7.218 of the Interim Reports, the Panel considers that findings on such measures
are necessary so that annually renewed measures do not evade WTO dispute settlement review merely
through their expiration during the Panel proceedings. In light of this view, the Panel declines to
make the changes proposed by China. The Panel has modified the text of paragraph 7.218 of the
Interim Reports to clarify its position concerning the measures discussed above.

F. CHINA'S DEFENCES TO THE APPLICATION OF EXPORT RESTRICTIONS

6.18 Regarding paragraph 7.244, China requests the Panel to modify and expand its reference to
Chinas submissions when describing the chemical and physical characteristics of refractory-grade
bauxite. China contends that the complainants have also defined the product in the same manner.
The European Union submits that it never defined or described refractory grade bauxite in the context
of this dispute, but has only taken note of China's definition and description, and therefore objects to
China's request to indicate that the European Union defined the product in the same manner. In
addition, the European Union requests the Panel not attribute to the European Union the content of
Exhibit CHN-126, entitled "Report of the Ad-hoc Working Group on Defining Critical Raw
Materials'. The United States and Mexico did not comment on China's proposed change.

6.19 The Panel has taken into account Chinas request. The Panel has also taken note of the
European Union's concern with attributing statements made in Exhibit CHN-126 to the European
Union. Finaly, the Panel has reflected China's request to expand reference to its submissions.

6.20 Regarding paragraph 7.247, the European Union requests the Panel to delete the last sentence
that reads: "In any event, Article X1:2(a) by its terms must be viewed through the prism of the
Member applying the restriction”. The European Union states that the meaning of this sentence is not
clear. China objects to the European Union's request. The United States and Mexico did not
comment. The Panel considers that the statement referred to by the European Union is clear.
Accordingly, the Panel retains this language.

6.21 Regarding paragraph 7.271, China requests the Pand to include a description of the
complainants' objection to the use of Article XXXVI of the GATT 1994 as relevant context for
interpreting Article X1:2(a). Chinarequestsin particular that the Panel refer to comments made in the
United States' response to Panel questions and closing statement at the first substantive meeting. The
European Union submits that it has never argued that Article XXXV1 of the GATT 1994 does not
apply to China and the United States and Mexico did not comment. The Panel adjusted the relevant
language.

6.22 Regarding paragraph 7.276, the European Union requests the Panel to remove the discussion
of Article XXI of the GATT 1994, stating that Article XXI is not at issue in the present dispute, nor
has it been discussed by the parties to the dispute. China objects to the European Union's request.
Accordingly, the Panel retains the language.

6.23  Regarding footnote 452, the European Union requests the Panel to rephrase its discussion to
reflect the European Union's argument made in connection with Article XX(i) of the GATT 1994.
The European Union argues that it referred to this provision to show that Chinas interpretation of the
term "essential product” was too broad, but did not argue that inputs can never be "essential products’
under Article XX(i). China objects to the European Union's request. The Panel has modified the text
of the footnote to paraphrase more closely the European Union's argument in paragraph 192 of its
second written submission, without modifying the Panel's conclusion.
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6.24 Regarding paragraph 7.280, the European Union requests the Panel to remove the last
sentence of the paragraph, arguing that this sentence places emphasis on the notion of “critical
shortage", while the remainder of the paragraph addresses the notion of "essential products’. China
submits that the request can better be addressed by modifying rather than deleting the sentence
through removal of the reference to "shortages'. The Panel considers the modification proposed by
China clarifies the sentence in relation to the rest of the paragraph, and accordingly modified the
relevant language.

6.25 Regarding paragraph 7.281, the European Union requests the Panel to modify the text to
indicate that no agreement was reached on the conditions that should be met in order to determine
whether a good is "essential" within the meaning of Article X1:2(a), including products for use by a
downstream industry. The European Union requests the Panel to conclude that the discussion on
merino sheep does not meet the conditions for the application of Article31(2)(a) of the Vienna
Convention in relation to the definition of the terms "essential products’. China objects to the
European Union's request to modify the final two sentences of the discussion. The Panel considers
that paragraph 7.281 as formulated correctly reflects the Panel's view on the relevance to its
interpretation of the discussions. Nevertheless, the Panel has incorporated a footnote to clarify its
views.

6.26 Regarding paragraph 7.344, China requests the Panel to add an additional element to its
assessment of the complexity of determining a substitute for refractory-grade bauxite by referring not
only to the complexity in switching from one material to the next, but also in switching from one
supplier to the next. The European Union objects to Chind's proposed change, submitting that Exhibit
CHN-126 does not express the view of the European Union or the arguments in this dispute. The
European Union further submits that there is no evidence on record to support the conclusion that
changing the type of material used for refractory applications would necessarily entail a change in
supplier.

6.27 The Panel notes that China's proposed madification is based on a statement it made in the
second substantive meeting of the Panel in light of Exhibit CHN-511, not Exhibit CHN-126 as raised
by the European Union when commenting on China's requested change. Unlike Exhibit CHN-126,
Exhibit CHN-511 does not include any disclaimer that the report does not represent the views of the
Commission. Exhibit CHN-511, however, cals attention to the time and costs involved with
switching suppliers. Accordingly, the Panel considers it appropriate to reflect the requested change.
In doing so, the Panel does not consider that China's proposal requires reaching the conclusion that
changing the type of material used would necessarily entail a change in supplier. For clarity, the
Panel has included the statement "and potentially, from one supplier to the next" and relevant citation.

6.28 Regarding paragraph 7.351, the European Union requests the Panel to remove the last two
sentences of paragraph 7.351 addressing the remaining life span of the good at issue and capacity or
reserve that may be developed. The European Union argues that these sentences address the factual
situation of whether thereis currently a"shortage” in the availability of the good, and not the question
of whether China faces a "critical shortage”" within the meaning of Article X1:2(a) of the GATT 1994.
China objects to deleting the final two sentences of the paragraph. In addition, China requests the
Panel to reflect its response to the complainants' assertion that refractory-grade bauxite has a
remaining lifespan of 91 years, instead of 16 years. China also requests the Panel to provide a citation
to its argument that lifespan reserve estimates could not change due to advances in reserve detection
or extraction techniques. The complainants do not object to Chinas request to add references.

6.29 The Panel declines to make the change requested by the European Union. In the absence of
objection, the Panel refersto Chinas responsein its second oral statement.
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6.30 Regarding paragraph 7.352, China requests the Panel to explain its statement that China has
not provided specific evidence that there are "new" barriers to investment that have disrupted the
availability of refractory-grade bauxite. The European Union submits that the word "new" should be
replaced with "now". The Panel revised the sentence by removing the word "new".

6.31  All parties make comments on the Panel's use of the terms "bauxite" and "refractory bauxite"
and high-alumina clay. The Panel understands that China's export restriction applies to bauxite while
China's justifications pursuant to GATT Article XI.2(@) and GATT Article XX(g) are limited to
refractory-grade bauxite (referred to interchangeably as high-alumina clay), which comprises some
75% of Customs Commodity Code 2508.3000.00. Therefore the Panel adjusted language in
paragraphs 7.238, 7.239, 7.323, 7.324, 7.416 and its footnote 625, and 7.612, accordingly.

6.32  With respect to paragraphs 7.375, 7.376 and 7.383, the complainants challenge the Panel's use
of the Appellate Body jurisprudence under GATT Article XX(b) when referring to a "comprehensive
policy comprising a multiplicity of interacting measures’, for justifications made pursuant to
paragraph (g) of Article XX. The complainants' request was contested by China. The Panel made
minor changes to the relevant paragraphs in order to ensure clarity.

6.33 In paragraph 7.381 and its footnote 588, China wants the Panel to add references to its
arguments that WTO Members' actions over their natural resource-based products must in no case
interfere with their sovereignty over natural resources. It asks the Panel to emphasize the need for
developing countries to make optimum use of their resources for their development, as they deem
appropriate, including the processing of their raw materials. China also asks the Pandl to introduce
references to Mexica's prior statement to that effect. The complainants oppose all these requests by
China. With a view to ensuring that Chinas arguments are fully reflected, the Panel adjusted
paragraph 7.356, 7.381 and footnote 588.

6.34 The United States and Mexico request clarification of the Panels definition of the term
"conservation” in paragraph 7.372 and its footnote 575. Chinain part contests thisrequest. The Panel
adjusted the language. On that occasion the Panel has also clarify the term "restricton” in paragraph
7.394 on restriction.

6.35  With respect to paragraphs 7.389, 7.390 and 7.459, China requests the Panel to modify the
description of its arguments and that of the European Union with respect to the even-handedness
requirement of paragraph (g) of Article XX. The European Unon contests. The Panel revised dightly
the description of both parties's arguments.

6.36  With respect to paragraph 7.429, China requests deletion of this paragraph, which refersto an
author who has argued that export restrictions can have the same effect as a subsidy. The European
Union opposes any such change and the United States and Mexico suggest adding a precision. The
Panel modified the language accordingly and added a footnote to clarify that it was not referring to a
subsidy within the meaning of the SCM Agreement.

6.37 The United States and Mexico request for consistency considerations that the Panel refer to
"WTO-consistent" alternatives and not to "less-trade restrictive" aternatives. China opposes this
change. The Pane notes that the Appellate Body uses both expressions interchangeably.
Nonetheless, the Panel adjusted paragraph 7.491, 7.563, 7.588 and the titles before paragraphs 7.488,
7.559, 7.563. and 7.609.

6.38  With respect to paragraphs 7.457 and 7.465, the complainants raise objections to the Panel's
characterization of the nature of the new mechanisms ("caps"’) put in place by Chinain 2010 as well
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as to the Panel's comments on the new efforts by China and reflected in some of China's new 2010
measures. China opposes such changes. The Panel introduced minor linguistic changes.

6.39 The European Union requests various revisions of paragraphs that refer to the Panel's
assessment of the evidence put forward by the parties in the context of China's defence under GATT
Article XX(b). With respect to paragraph 7.512, the European Union requests deletion of this
paragraph whereas China opposes any deletion. With respect to paragraphs 7.537 on the evidence
submitted for EPRs, and to 7.514 (and the related paragraph 7.525) dealing with the impact of the use
of export restrictions on growth and pollution, the European Union requests deletion or rephrasing of
certain phrases. China opposes this request. This is also the case with regard to paragraphs 7.518,
7.528 and 7.537.

6.40  With respect to paragraph 7.600, the United States and Mexico request the Panel to include a
reference to their argument that secondary production of manganese metal is not feasible and did not
occur. China contests this and requests a reference be inserted to its evidence in this regard. The
Panel adjusted all of these paragraphs.

G. EXPORT QUOTA ALLOCATION AND ADMINISTRATION

6.41 Regarding paragraph 7.632, China requests the Panel to modify its description of China's
defence regarding claims under Article X:1 with respect to publication of the zinc quota. The
European Union comments that the current text accurately reflects the arguments advanced by the
European Union and China and that there is no need for modification. The Panel notes that paragraph
7.632 isin the nature of a brief outline of the complainants' export quota allocation and administration
claims and, consequently, will not include al the parties' arguments. However, the Panel agrees to
make additions to the text as proposed by China.

6.42 Regarding paragraph 7.769, China states that the first sentence of paragraph 7.769 may
suggest that the tranglation of the Chinese term into "operation capacity” is disputed by the European
Union. The European Union considers that the current text does not need to be amended. The
European Union continues that the preceding paragraph introduces the European Union's claim and
the use of the term "business management capacity” and that paragraph 7.679 presents China's
response and its use of the alternative term "operation capacity".

6.43 The Panel considers that when read together with paragraph 7.678, paragraph 7.679 makes
clear that China disputes the translation of this phrase by the European Union. The Panel also refers
to footnote 1047 to paragraph 7.717 wherein it described the use of thisterm by the parties. Asthisis
the first substantive discussion by the Panel of the operation capacity criterion, this seems the most
appropriate place for the footnote referred to above. The Panel agrees with China that there was no
dispute as to the correct trangdlation, but declines to make the modification requested by China for the
stated reason.

6.44 Regarding paragraph 7.701, the European Union suggests that the Panel's description of the
panel report in Argentina — Hides and Leather may be confusing. It proposes a description of that
report which refers to the panel in that case finding a violation of Article X:3(a) on the basis that the
disputed administration "caused prejudice to traders’. China asks the Panel to reject the European
Union's request, explaining that China has not been able to identify a passage in the report reflecting
the standard asserted by the European Union.

6.45 The Pane has decided to maintain the description of the panel report in Argentina — Hides
and Leather in light of the fact that it has been unable to find a reference in Argentina — Hides and
Leather to the description proposed by the European Union.
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6.46 Regarding paragraph 7.727, China asks the Panel to amend this paragraph to reflect its
argument that a complainant must show that a measure "necessarily leads to" WTO-inconsistent
administration. The European Union considers that China's suggestion is not justified, stating that the
Panel has aready considered China's interpretation of the phrase "necessarily leads to" and rejected it.
The European Union notes that in paragraph 7.727, the Panel discusses other aspects of Chinas
arguments and that there is no need to make any reference to the issue of "necessarily leads to" asthis
has already been resolved.

6.47 The Panel agreesto modify the final sentence of paragraph 7.727 so as to reflect the aspect of
its arguments requested by China, but it does so without deleting the phrase proposed by China.

6.48 Regarding paragraph 7.770, China asks the Panel to amend the list of measures as relevant to
the administration of China's export quotas, in particular, the CCCMC's involvement. The United
States and Mexico submit that the measures identified operate together to establish Chinas export
guota regime, including the administration of quotas, and argue that Chinas contentions are not
supported by the record in the dispute. The Panel has modified paragraph 7.770 and made
consequential changes to paragraphs 7.771 and 7.772 to reflect that the measures listed in paragraph
7.770 have been submitted by the United States and Mexico.

6.49 Regarding paragraphs 7.816 to 7.838 and 7.845, China requests the Panel to insert text to
distinguish between what it describes as the "scope' and the "content” of application of
Article VIII:1(a). Specifically, China asks the panel to include the phrase "imposed on or in
connection with importation or exportation” in certain locations (in paragraphs 7.829, 7.830, 7.831,
7.838, and 7.845) as ell as additional text. China contends that the Panel means that Article VI11:1(a)
applies solely to fees and charges imposed on or in connection with importation or exportation, and
prohibits such fees and charge only insofar as they are not limited to the approximate costs of services
rendered. The complainants do not object to this change. The Panel has included Chind's requested
changes to paragraphs 7.829, 7.830, 7.831, 7.838, and 7.845 to clarify itsanalysis.

6.50 Regarding paragraph 7.856, China requests the Panel to both revise the structure of the
paragraph and provide greater detail concerning its method of interpretation and the application of its
interpretation to conclude that the bid-winning price is not a "charge applied to exporters" within the
meaning of Paragraph 11.3 of Chinas Accession Protocol. China requests the Panel to address the
interpretation of Paragraph 11.3 and application of this interpretation separately, and to expand upon
analysis and application of its interpretation. The United States and Mexico object to China's request
for the Panel to provide further detail regarding its interpretation of Paragraph 11.3 and consequent
assessment of the complainants' claim.

6.51 The Panel explained that it would interpret Paragraph 11.3 of Chinas Accession Protocol in
accordance with the general rule of treaty interpretation as codified in Article 31 of the Vienna
Convention, and therefore sees no reason to further expand upon its approach. The Panel has
included a cross-reference to its consideration of the term "charge" in paragraph 7.819.

H. EXPORT LICENSING

6.52 Regarding paragraph 7.860, the United States requests the Panel to distinguish between
products that are subject to export quota administration and those that are subject only to licensing
requirements. China does not object to this change. The Panel has incorporated the United States
regquested change.

6.53 Regarding paragraphs 7.884 and 7.927, China requests the Panel to include a description of
the 2008 Export Licensing Working Rules at paragraph 7.884, instead of 7.927. In addition, China



WT/DS39%4/R
WT/DS395/R
WT/DS398/R
Page 26

asks the Panel to include the additional description that the 2008 Export Licensing Working Rules are
"an internal guide for the personnel of the license-issuing authorities on how to apply the applicable
laws and regulations”, with citation.

6.54 The United States and Mexico submit that the final sentence of paragraph 7.927 sets out
China's arguments on the role and function of the 2008 Export Licensing Working Rules and should
not be relocated. They submit that paragraph 7.884 sets forth undisputed facts relating to the
operation of China's export licensing system. The United States and Mexico do nhot however object to
China's request to amend the text of this sentence.

6.55 The Panel has included additional description of the 2008 Working Rules on Issuing Export
Licenses, but considersit inappropriate to move the description to paragraph 7.884.

6.56 Regarding paragraph 7.906, the United States requests the Panel to state that export
restrictions under Articles XI, XIII, XVIII, XIX, XX and XXI could be implemented through a
licensing regime, as opposed necessarily being implemented through such regime. China does not
object to the change, but requests that the second sentence of this paragraph be revised to substitute
"may" for "would necessarily", and to refer to alicensing regime as an example. Accordingly, the
Panel has reflected the parties' requests.

6.57 Regarding paragraph 7.907, China requests the Pandl to include an additional sentence
referring to its argument that "there is no reason to assume that" the drafters intended to exclude
contextual guidance from the Import Licensing Agreement for the purposes of interpreting
Article X1:1. The European Union requests the Panel to reject China's proposed changes, submitting
that the current paragraph accurately represents the relevant views. The Panel considers China's
views on the relevance of the Import Licensing Agreement as context for interpretation of Article X1:1
are adequately reflected in the first sentence of paragraph 7.907, and therefore declines Chinas
request to modify the text. The Panel has included the additional reference proposed by China at the
end of the first sentence to paragraph 7.907.

6.58 Regarding footnote 1290, the European Union requests the Panel to refer to Exhibit JE-73, the
Regulation on Import and Export Administration. China does not object to this change, but asks the
Panel to also refer to Exhibit CHN-152 and its trandation of the Regulation on Import and Export
Administration in footnotes 1290, 1291 and 1292. The Panel has incorporated the requested changes.

6.59 Regarding paragraph 7.927, China requests the Panel to clarify the phrase "goods subject to
guota licence administration" either by replacing it with the phrase "goods subject to quotas directly
allocated”, or by adding a footnote to clarify the meaning of the phrase. The complainants do not
object to this change. The Panel has incorporated the requested change.

6.60 Regarding paragraph 7.928 and footnote 1309, China requests the Panel to revise the first and
second sentences to reflect that Article 11(7) of the Measures for the Administration of Licenses for
the Export of Goods applies solely to goods that are not subject to a quota, and that the 2010 Export
Licensing Catalogue includes a notation that export licences for unwrought zinc and manganese will
be "applied for and granted" upon presentation of an export contract in the 2010 Catalogue, which
constitutes an "approval" by MOFCOM under Article 11(7).

6.61 The European Union submits that the current paragraph accurately presents China's view, and
therefore objects to the change. The European Union further submits that it is not clear how the 2010
Export Licensing Catal ogue can be understood as an "approval within the meaning of Article 11(7)".
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6.62 The Panel hasincorporated the changes to the paragraph given that the requested modification
reflects China's arguments as presented to the Panel. In addition, the Panel has clarified references to
aspects of the complainants claims concerning goods that are not subject to a quota in paragraphs
7.883, 7.884, 7.925, 7.929, 7.941, 7.944, 7.948 and 7.950.

6.63  Regarding paragraph 7.930, the European Union requests the Panel to harmonize its reference
to the Measures for the Administration of Export Licenses. China does not object to this change. The
Panel has incorporated the requested change.

6.64 Regarding paragraph 7.934, China requests the Panel to delete the paragraph or otherwise
modify what China describes as an "incomplete and inaccurate" characterization of China's
notification to the Market Access Committee of automatic and non-automatic licensing rules. China
submits that statements made on licensing requirements in place amount to an "inference" made by
the complainants. In addition, China argues there is no basis to conclude that any measure notified to
the Committee and characterized as "quantitative restrictions' was in reference to the "licensing
requirement” as opposed to the export quotaitself. Finaly, China submits that the notification to the
Market Access Committee does not constitute an independent assessment of whether the measures are
inconsistent with Article XI:1. The European Union agrees with Chinas proposed deletion. The
United States and Mexico did not comment.

6.65 The Panel has removed the second sentence of paragraph 7.934 given that the Panel's
discussion does not depend on China's 2008 notification to the Committee on Market Access. The
Panel has retained the first sentence of paragraph 7.934 and merged it with the subsequent paragraph.

6.66 Regarding paragraph 7.936, the European Union requests the Panel to remove the language
"including for numerous reasons similar to those sets out in GATT Articles XX and XXI", arguing
that these provisions as reflected in Chinese law are not at issue in the present dispute. China objects
to the suggest change. The Panel has retained its reference to this provision.

6.67 Regarding paragraph 7.967, the European Union requests the Panel to modify the text to
conclude that none of the underlying measures implemented through the export licences at issue is
justified by any provision of the GATT, and therefore the export licences are inconsistent with
Paragraph 1.2 of China's Accession Protocol and Paragraph 162 of China's Working Party Report.
The European Union submits that, pursuant to these provisions, China cannot impose a requirement to
obtain an export licences unless there is justification for imposing the export licence under some
provision of the GATT 1994. The European Union contends that China has not argued that there is
some GATT provision that justifies the imposition of its export licences. Therefore, the European
Union considers China's export licences are also inconsistent with Paragraph 162 of the Working
Party Report.

6.68  China submits that the European Union did not argue that Paragraph 162 requires the repeal
of "al" export licences unless they can be justified until its final submission, and that this is a new
position and fundamentally changes the nature of the European Union's claim. China objects to this
change on due process grounds. In the event the Panel were to forgo the exercise of judicia
economy, as requested by the European Union, China requests the Panel to find that the European
Union has failed to make a primafacie case of inconsistency.

6.69 In light of the European Union's request, the Panel has added language explaining the
complainants claims under Paragraphs 162 and 165 as concerns China's export licensing requirements
at issue. The Panel does not agree with the request of the European Union to reverse its decision in
respect of certain aspects of the complainants claims and considers that such a request goes beyond
the scope of Article 15.2 of the DSU.
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. MINIMUM EXPORT PRICES

6.70  Regarding paragraph 7.1020, the European Union requests the Panel to delete the words "at
least until 28 July 2010" and requests the Panel to refer to the date of establishment of the Panel.

6.71 China objects to the European Union's request. China submits that the Panel reached its
finding that China had the authority to coordinate export prices until the formal repeal of measuresin
28 July 2010. China submits that this finding in paragraph 7.1030 addresses the separate question of
whether China enforces an MEP requirement through penalties imposed on exporters and licensing
entities, and does not justify making the change.

6.72 The Panel declines to make the change requested by the European Union. The Panel's
reference to 28 July 2010 reflects evidence provided by China of the formal repeal of measures
authorizing the coordination of export prices in 2010 (the CCCMC Resolution on Abolition of
Coordination and Administration of Export Commodities). The Panel's acknowledgement of this date
does not affect the Panel's conclusion that China had in place a system to coordinate export prices at
the time of the Panel's establishment. For consistency, the Panel has also amended paragraphs 7.1030
and 7.1045 to refer to the date 12 September 2010, when China formally repealed the Export Price
Penalties Regulations and Article 40(3) of the Measures for Administration of Licensing Entities by
Order No. 2 of 2010 of MOFCOM. These changes do not affect the Panel's conclusion that China had
in place a system to impose penalties on exporters and licensing entities at the time of the Panel's
establishment.

6.73  Regarding paragraph 7.1038, which discusses the repeal by resolution of the CCCMC Bauxite
Branch Coordination Measures on 28 July 2010 and China's argument that the measure was declared
inapplicable on 9 January 2008, the United States requests the Panel to cross refer to its explanation
that the CCCMC Bauxite Branch Coordination Measures remained "on the books" at the time of the
Panel's establishment. China does not object to this change. The Panel has included a footnote to
indicate its earlier discussion on the status of CCCM C Bauxite Branch Coordination Measures.

J. CONCLUSIONS AND RECOMMENDATIONS

6.74 Regarding paragraph 8.1, the United States and Mexico request the Panel to format its
conclusions and recommendations such that conclusions and recommendations for each dispute are
set out on separate pages, with each page bearing only the report symbol relating to that dispute. The
Panel has incorporated the requested change.

VII.  FINDINGS
A. ISSUES RELATING TO THE PANEL'S TERMS OF REFERENCE
1 Preliminary rulings

7.1 This dispute raises several issues affecting the competence and the terms of reference of the
Panel. The Panel recals that it issued two sets of preliminary rulings concerned, inter alia, with
aspects of itsterms of reference. As noted, the first phase of the preliminary ruling was issued to the
parties on 7 May 2010 and circulated on 18 May. The Panel issued the second phase of its preliminary
ruling to the parties on 1 October 2010. At the request of the United States and Mexico, this second
phase was circulated only to the third-parties but not to the entire WTO Membership.** These

31 Communication from the United States, dated 12 October 2010; Communication from Mexico, dated
21 October 2010. See also Communications from China, dated 13 October 2010 and 15 October 2010.
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preliminary rulings are an integral part of the present findings and are attached to the Panel Reports as
an annex (see List of Annexes, pagesii and iii).

7.2 The Panel made the following rulings in the first phase of its preliminary ruling dated
7 May 2010:

@ The Panel's terms of reference are limited to those measures explicitly identified by
bullet points in each of the three sections of the complainants' Panel Requests.

(b) Of these measures, the term "related measures' referred to in the last bullet point in
each of the listed measures is too broad and unspecific a term and therefore falls
outside the Panel's terms of reference.

(© The Panel's terms of reference are not limited to those products falling under the tariff
lines described in footnotes one to nine of the Panel Requests; rather, these tariff lines
are only indicative of the broad scope of the challenge.

(d) The Panel Requests include the two corrected tariff lines regarding zinc.

(e The complainants' claims under paragraph 342 of the Report of the Working Party on
the Accession of Chinafall outside the Panel's terms of reference.

()] The Panel will not consider the preliminary ruling submitted by the complainantsin a
separate, ongoing panel proceeding.

(9) Until it has examined the Complainants' first written submissions and in order to
preserve fully Chinas ability to defend itself, the Panel decides to reserve its decision
on:

0] Whether the Complainants' Panel Requests sufficiently identify the measures
at issue and the products possibly affected by such measures.

(i) Whether the Complainants' Panel Requests provide for a summary of the
legal basis of the complaint sufficient to present the problem clearly.

7.3 The Panel made the following additional rulings in the second phase of its preliminary ruling
dated 1 October 2010, after ng the first written submissions of the complainants:

@ Sections I, 1l and IIl of the complainants' Panel Requests sufficiently identify the
products concerned by the challenged measures.

(b) The complainants' Panel Requests, as clarified by their first submissions, provide
sufficient connection between the measures listed in Section 111 and the listed claims
of violations, with the exception of the European Union's publication claim
concerning coke quotas.

(c) The Pand's terms of reference with respect to claims relating to Chinas alleged
coordination of minimum export prices are limited to assessing the WTO
compatibility of the following six measures that were identified in the complainants
Panel Requests: (i) Measures for Administration of Trade Social Organizations®;

32 Exhibits CHN-313, JE-101.
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(ii) Regulations for Personnel Management of Chambers of Commerce®; (iii) 1994
CCCMC Charter®; (iv) 2001 CCCMC Charter®™; (v) Export Price Penalties
Regulations®; and (vi) Measures for Administration of Licensing Entities.>’

7.4 Other issues relating to the Panel's terms of reference are addressed by the Panel throughout
the Panel Reports. When necessary, the Panel ruled on such matters in the relevant section of the
finings of its Panel Reports.

2. Additional legislative instruments enacted by China during the Panel process

75 During this Panel process [0 that is, between the date of the Panel's establishment on
21 December 2009 and the date parties submitted comments on parties' responses to questions posed
by the Panel on 15 December 2010 O China enacted 109 legidative instruments in areas relevant to
this dispute. Several of the measures challenged by the complainants expired during the Panel
process and some of the 2009 measures were replaced in 2010 with different provisions. The parties
disagree as to whether the Panel should consider the 2010 measures. Several of the 2010 laws and
regulations that were put in place, according to China, in the context of its economic, development,
environment and health policies, are discussed in the section of our Reports dealing with China's
defence under Articles XX (b) and XX(g).

7.6 China makes a general point in respect of al claims that the Panel should not consider the
2009 measures invoked by the complainants in support of their claims where those measures have
been replaced by 2010 measures. Severa of the measures challenged by the complainants are annual
measures. China submits that it would serve no purpose for the Panel to rule on annual measures that
have ceased to exist since they no longer violate WTO obligations or nullify or impair benefits.®
Although China also noted that panels can make findings regarding an expired measure®, the overall
thrust of China's arguments throughout the proceedings was that the Panel should not review or
examine the 2009 measures. China presented no defence or justification for the export restraints
imposed by the 2009 annual measures that were not imposed by the 2010 annual measures. In itsfirst
submission China explicitly stated, "China's submission addresses the new [2010] measures, and not
the expired [2009] measures."® This is the case, for example, with the Notice Regarding the 2009
Tariff Implementation Program, which was replaced by the 2010 Notice Regarding the Tariff
Implementation Program. For China, the Panel should base its consideration of the complainants
claims against certain export duties on the 2010 Notice and should not consider the 2009 Notice.*

% Exhibits CHN-315, JE-102.

* Exhibit JE-86.

% Exhibits CHN-16, JE-87.

% Exhibits CHN-350, JE-113.

% Exhibits CHN-358, JE-75.

% See for instance Chinas first written submission paras 49-51, 56, 62, 64 and 67; see also China's
second written submission, section Il entitled "Panel Should Rule on the 2010 Measures To resolve the
Disputes, and Should Not Rule on the 2009 Measure" and para. 12, "In sum, the prompt and positive resolution
of this dispute calls for the Panel to address the 2010 measures, and not the 2009 measures.”

¥ See Chinas first written submission, para. 52.

“0 China's first written submission, para 70. See China's response to Panel question No.2 following the
second substantive meeting, para. 9 ("For this reason, China makes arguments and defences regarding the 2010
export duties and export quotas").

“I This is the case for export duties on bauxite, for example. The complainants claim that in 2009,
when this Panel was established, China maintained export duties on bauxite. China's contention is that as of
1 January 2010, it no longer maintains export duties on bauxite and hence China does not seek to justify the
export duties that it imposed on bauxite during 2009, or on 21 December 2009 — the date of establishment of
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7.7 For the complainants, the Panel's competence should be derived from the legal situation
prevailing on the date of the establishment of the Panel, namely 21 December 2009. They maintain
that the Panel is obliged to make findings and recommendations on the invoked 2009 measures, even
if they have ceased to exist during the panel process. They also argue that the Panel should not
consider the claims as addressing the 2010 measures. According to the complainants, the measures
invoked in the context of China's defence under GATT Article XX form part of China's evidence and
should be evaluated as evidence, but not as measures per se.

7.8 The Panel will consider first whether its WTO consistency assessments and related findings
and recommendations should be based on the measures in force at the time of the Panel's
establishment or rather on replacement measures enacted during this Panel process. This analysis will
be carried out bearing in mind that after 21 December 2009 and during this Panel process, some of the
2009 annual measures ceased to exist and were replaced by 2010 annual measures that remained in
force until 15 December 2010 when the partiesfiled their last submissions with the Panel.

7.9 The Panel recalls that it was established on 21 December 2009. “* This is the date the DSB
mandated the Panel to examine the claims of the United States, the European Union and Mexico
relating to a series of measures taken by China and identified in the complainants Panel Requests.

7.10 Article7 of the DSU provides that panels shall have standard terms of reference unless the
parties agree otherwise. These standard terms of reference are to examine in the light of the relevant
provisions the matter referred to the DSB by the complainant in the request for establishment and to
make such findings as will assist the DSB in making recommendations. This Panel has been
established with standard terms of reference® A panel's terms of reference are important because
they set the parameters of the panel's jurisdiction and define which specific measures must be the
object of findings and recommendations pursuant to Articles 11, 12.7 and 19 of the DSU. Article 7 of
the DSU providesthat a panel's terms of reference are based on the complainant's panel Request.

711 A pane request must comply with Article6 of the DSU, which sets out conditions for
establishment of panels. WTO panels and the Appellate Body have clarified the requirements of
Article6.2 of the DSU, stating that the requirement that a panel request identify the "specific
measures at issue”, implies that "the measures included in a panel's terms of reference must be

measures that are in existence at the time of the establishment of the panel”.**

7.12  Some panel requests, such as those of the complainants in this dispute, include a phrase that
broadens a panel's terms of reference by adding to measures specifically listed the following
measures. "any amendments or extensions, related measures;, replacement measures; renewal
measures; and implementing measures'. This phrase has been interpreted as authorising a panel to
consider within its terms of reference measures enacted after the panel's establishment.

7.13 In Chile — Price Band System, for instance, where the panel's terms of reference included a
similar phrase, the Appellate Body concluded that the panel in that case had the authority to examine
a legal instrument enacted after the establishment of the panel because that particular instrument
amended a measure identified in the Panel Reguest but the amendment did not change the "essence"

this Panel. China asserts that since 2010, it has not imposed a tariff duty on any of the three forms of bauxite at
issue: refractory-grade bauxite (2508.3000), aluminium ores and concentrates (2606.0000) and aluminium ash
and residues (2620.4000), and that the Panel should make findings and recommendations on China's 2010
measure only. (China's first written submission, para. 84).

2 \WT/DSB/M/277 (Minutes of the Dispute Settlement Body).

B WT/DSB/M/277 (Minutes of the Dispute Settlement Body).

“ Appellate Boy Reports, EC — Chicken Cuts, para.156 and EC — Selected Customs Matters, para. 184.
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of the identified measure* The Appellate Body explained that it did not "condone a practice of
amending measures during dispute settlement proceedings if such changes are made with a view to
shielding a measure from scrutiny by a panel or by [the Appellate Body]".* It observed that "the
demands of due process are such that a complaining party should not have to adjust its pleadings
throughout dispute settlement proceedings in order to deal with a disputed measure as a 'moving
target'. If the terms of reference in a dispute are broad enough to include amendments to a measure —
asthey arein this case — and if it is necessary to consider an amendment in order to secure a positive
solution to the dispute — as it is here — then it is appropriate to consider the measure as amended in
coming to a decision in adispute."*’ The Appellate Body did not consider that including the amended
measure within the panel's terms of reference raised due process issues in that case.*®

7.14  The recent panel in EC — IT Products addressed the issue of measures updated annually; in
that dispute, the Panel Request referred to certain measures as well as to amendments thereto.* One
of the measures had been updated on at least one occasion during the panel proceedings. Specificaly,
the panel considered an annex to a 1987 regulation, which had been amended annually to update the
European Union's domestic tariff nomenclature. The panel considered its terms of reference were
broad enough to address not only the version in force at the time of the panel's establishment, but also
subsequent versions of the regulation, as amended. Under the particular facts of that case, the panel
determined that the subsequent versions did not change the essence of the original measure.® The
panel in EC — IT Products thus applied the approach taken in the Chile — Price Band System dispute,
where the Appellate Body concluded that the measure at issue should include the amendment at issue
"because that law amends [the original measure] without changing its essence."> That panel also
reasoned that to include such measures within the panel's terms of reference would prevent changing
measures from evading review.>

7.15 The Panel observes that the complainants Panel Requests in this dispute refer, in addition to
the measures specifically identified, to "any amendments or extensions; related measures; replacement
measures, renewa measures; and implementing measures’. Thus, a priori this Panel has the
authority® to consider within its terms of reference amendments and replacement measures adopted
after the Panel's establishment. In other words, the Panel is entitled to examine measures that existed

> Appellate Body Report, Chile — Price Band System, para. 139; see aso para. 135: "First of all, we
note that Argentinas request for the establishment of a panel refers to the measure in issue as the price band
system "under Law 18.525, as amended by Law 18.591 and subsequently by Law 19.546, as well as the
regulations and complementary provisions and/or amendments’ (emphasis added). Such amendments, in our
view, include Law 19.772. The broad scope of the Panel Request suggests that Argentina intended the request
to cover the measure even as amended. Thus, we conclude that Law 19.772 falls within the Panel's terms of
reference.”

“6 Appellate Body Report, Chile— Price Band System, para. 144.

" Appellate Body Report, Chile — Price Band System, para. 144.

“8 Panel report, India — Additional Import Duties, para. 7.63, the panel determined that the two
measures examined (CN 32/2003 and CN 82/2007) had opposite legal effect. While the first measure specified
the tax rates of additional duties applicable to certain products, the second one exempted those same products
from such duty rates. Thus, the panel observed that both the legal and practical effects resulting from the old
measure and the new one were substantially different, thus of a different essence. Under the circumstances, the
panel considered that ruling on the old measure could contribute to securing a positive solution to the dispute,
whereas ruling on the new measure (that modified importantly the origina one) would not do so.

“ WT/DS375/R, WT/DS376/R, WT/DS377/R

* panel Report, EC — I T Products, paras. 7.141, 7.142, and 7.146.

*! Appellate Body Report, Chile-Price Band System, paras. 136-139.

*2 Panel Report, EC — I T Products, paras. 7.141, 7.142, and 7.1486.

3 The Panel recalls that the complainants requested the Panel only to consider the origina 2009
measures and should abstain from making any findings on the WTO consistency of the 2010 measures.
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at the time of its establishment as well as measures that came into effect after that date if they are of
the same essence as the original ones that formed the basis of the Panel's terms of reference.®

7.16 In the Pand's view, this approach originally developed in connection with amendments
enacted after a panel's establishment should also apply to replacement measures that are of the same
essence as origina measures specifically identified in the Panel Request. The Appellate Body's
rationale for including amendments of the same essence applies equally to replacement measures so
that replacement measures of the same essence should also be assessed by a panel in order to secure a
positive solution to a dispute.

7.17 The Panel turns now to consider the issue in this case concerning annual and replacement
measures. China's legidative system for the imposition of duties comprises a basic framework
legidlation, an implementation regulation and annual measures that set the level of duty for specific
products.®® For quotas, there is also a basic framework legislation and an implementation regulation,
then a set of regulations applicable to the relevant allocation system — direct alocation or quota
bidding — and finally a set of measures (of varying duration, from a few months to a year or
indefinite) that determine the level of quotas for specific products® The question before us is
whether, if a new annual measure corrects the WTO inconsistency of the measure it replaces, the new
measure can be said to be of the same essence and hence, fall within our terms of reference. In our
view, the WTO consistency of a measure is necessarily relevant to its "essence", at the very least in
the context of WTO dispute settlement procedures. If a new measure appears to be WTO consistent,
while the original was not, the new measure takes on a different character in the context of WTO
dispute settlement and cannot be said to be of the "same essence”. In such a situation, enlarging the
Panel's terms of reference to include replacement measures having a different essence would run
counter to DSU Articles 6.2 and 7, which circumscribe the task of a panel in a particular case, and to
the tenets of due process referred to above.

7.18 Applying this conclusion to the case before us, to include within our terms of reference
measures that are not of the same essence as the related 2009 measures would, in our view, not be
legally justifiable. Moreover, a respondent would not know from one day to the next what the caseis
that it hasto meet. Thisis particularly important where, as in this dispute, numerous measures came
into existence during the course of apanel proceeding.

7.19 In sum, the date of a panel's establishment is critical in deciding which measures may be
included in a panel's terms of reference. Asnoted earlier, a panel's terms of reference prescribe which
specific measures will be the object of findings and recommendations by the panel. Generally,
therefore, a panel will make findings and recommendations on existing measures specialy listed in
the complainant's Panel Request. In some circumstances, a panel's jurisdiction may extend to
measures adopted after the panel's establishment, provided the request for establishment of the panel
refers to amendments or replacement measures and such measures are of the same essence.

> The panels in EC — Bananas |11 and Japan — Film explained that the inclusion of such a phrasein a
panel request can serve to adequately identify measures for the purposes of Article 6.2, even if a measure is not
explicitly listed in the panel request (Panel Report, EC — Bananas 11, paras. 7.22-7.27 and Panel Report, Japan-
Film, paras. 10.8-10.9). The Appellate Body also ruled that broad terms of reference could include replacement
or amended measures so long as they were sufficiently linked and discernable in the complainants panel regquest
and fall within the "gist" of what is at issue (Appellate Body Report, Chile - Price Band System, para. 139 and
US- Continued Zeroing, paras. 235 and 236).

* The complainants Panel Requests identified measures comprising China's system for applying
export duties, see para 3.2 and 3.3 above, and this system is further described in paras. 7.59-7.63 below.

* The complainants Panel Requests identified measures comprising China's system for applying
export quotas, see paras. 3.2 and 3.3 above, and this system is further described in paras. 7.172-7.201 below.
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7.20 The enquiry into our terms of reference does not end here, however, because the situation
before us involves an additional factor. Our terms of reference do include "any amendments or
extensions; replacement measures,; renewa measures, and implementing measures’. Indeed in the
first stage of our preliminary ruling, we decided that we would consider all measures listed in the
complainants Panel Requests as well as measures covered by the phrase "any amendments or
extensions; replacement measures; renewa measures, and implementing measures".>’ Consequently,
it is clear that the Panel has the authority to include within its terms of reference amendments or
replacement measures of the 2009 measures challenged by the complainants.

7.21  Following the issuance of our preliminary ruling, parties submitted their second written
submissions responding to each other's first written submissions. In their responses to China's first
submission in which China requested the Panel to rule only on the 2010 measures and not on the 2009
measures™, the complainants asked the Panel to make findings only on the 2009 original measures.
The complainants specifically requested the Panel not to make findings or recommendations on the
legal instruments taking effect on 1 January 2010.* According to the United States and Mexico,
China's 2010 measures "changed the essence” of the legal instruments that were in effect at the time
of the Panel's establishment®, and examining them creates a "moving target" that would permit China
to shield its measures from review.®* The European Union expressly stated that "it agrees with the
views expressed by the United States and Mexico in their opening statement".®* When referring to the
restrictions on bauxite, it stated that the 2009 measure on bauxite is the measure that was in force at
the time of the Panel's establishment and that should be examined by the Panel.®® Furthermore, the
Panel requested the complainantsto list clearly all measures relevant to this dispute for which they are
seeking "recommendations" from the Panel within the meaning of Article 19.1 of the DSU.* In their
responses to this question, Mexico and the United States requested the Panel to make findings and
recommendations only with respect to measures in force during 2009. The European Union
answered similarly®, with the exception of only one measure in force in 2010.

7.22  In the Panel's view, the complainants when requesting the Panel not to make any findings
and recommendations on any of the 2010 measures invoked by China, are in fact narrowing the
Panel's terms of reference during the course of these proceedings.

> See para. 20 of the first phase of the Panel's preliminary ruling dated 7 May 2010 (Annex J).

8 China's first written submission, para. 50-52, 63-70; China's closing oral statement at the first
substantive meeting, paras 14, 15, 18, and 19: China's second written submission, paras 7, 16, and 18; China's
opening oral statement at the second substantive meeting, para. 3.

* United States second written submission, paras. 335-340; United States' opening oral statement at
the first substantive meeting, paras. 38-52; Mexico's second written submission, paras. 340-345.

% United States' second written submission, para. 338; Mexico's second written submission, para. 343.

6 United States second written submission, paras. 341-343: Mexico's second written submission,
paras. 346- 348.

62 European Union's opening oral statement at the second substantive meeting, para.2 together with the
United States opening oral statement at the second substantive meseting, para 109; Mexico's opening oral
statement at the second substantive meeting, para.2.

3 European Union's second written submissions paras 18-21.

% Panel question No. 2 following the first substantive meeting; Panel question No. 1 following the
second substantive meeting.

® United States response to Panel question No. 2 following the first substantive meeting, United
States' response to Panel question No. 1 following the second substantive meeting; Mexico's response to Panel
guestion No. 2 following the first substantive meeting, Mexico's response to Panel question No. 1 following the
second substantive meeting.

% European Union's response to Panel question No. 2 following the first substantive meeting, European
Union's response to Panel question No. 1 following the second substantive meeting.

672010 First Batch Coke Export Quota for FIEs (JE-129) para. 7.165.
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7.23  As noted above, a complainant's Panel Request determines the scope of a panel's terms of
reference. It isfor complainants to decide what claims they present to a panel. By the same logic, a
complainant can unilaterally withdraw a claim, or the complaint in its entirety, or seek to settle a
particular dispute. On numerous occasions, panels have not examined claims abandoned by
complainants in the course of panel proceedings. Indeed this Panel in its preliminary ruling noted that
the complainants had abandoned their claims concerning Paragraph 342 of Chinas Working Party
report and ruled that it would not examine such claims.®®

7.24  As noted earlier, several of the measures relating to export duties and export quotas are
annual measures that are replaced at least once ayear. In light of the fact that the complainants have
withdrawn the Panel's authority to consider claims related to those replacement measures, the Panel is
not able to agree with China's request to make findings only on the 2010 replacement measures and
not on the expired 2009 measures.® China is seeking to defend a different set of claims than the
complainants have authorised the Panel to consider. Chinas arguments seek to turn the principle of
due process on its head; although a defendant should not have to defend a "moving target" of claims,
there is nothing unfair in a complainant reducing, as opposed to enlarging, the case the defendant has
to meet. The Panel will, therefore, make findings only on the 2009 measures that fall within the
Panel's original terms of reference.

7.25 That is not to say that the Panel will not have regard to the 2010 measures at al. As noted
above, these measures have been discussed in the context of Chinas defence under GATT
Article XX. The Panel will consider these measures in as far as they form part of the evidence
submitted by China.™

7.26 The Panel turns now to decide whether it will make recommendations on the 2009 measures.
Panels and the Appellate Body have declined to make "recommendations’”* on measures that have
ceased to exist at the time the recommendations are made.

7.27 InUS- Certain EC Products, the panel made a recommendation on an expired measure. The
Appellate Body, in reviewing that decision, noted that a panel's mandate to make recommendationsis
found in Article 19.1 of the DSU, which foresees only one type of recommendation, namely, that a
Member bring its measure into conformity with a covered agreement. The Appellate Body concluded
that measures cannot be brought into conformity if they have ceased to exist.” It isworth noting that,
in that dispute, the measure at issue had expired before the Panel was established.

7.28  Several panels have declined to make recommendations on expired measures. For instance,
the panel in US — Stainless Steel (Mexico) established that when a party has aready abandoned the
WTO-inconsistent practice (zeroing), a panel should refrain from making recommendations, even if it
finds the measure to be inconsistent with a party's WTO obligations.”® In EC — Trademarks and
Geographic Indications, the panel noted that it could not make recommendations on measures that no

® First phase of the preliminary ruling WT/DS394/9, WT/DS395/9 and WT/DS398/9.

% See for instance China's first written submission paras. 49-51, 56, 62, 64, and 67; see also China's
second written submission, section |l entitled "Panel Should Rule on the 2010 Measures To resolve the
Disputes, and Should Not Rule on the 2009 Measure" and para. 12, "In sum, the prompt and positive resolution
of this dispute calls for the Panel to address the 2010 measures, and not the 2009 measures.”

™ China — Publications and Audiovisual Products, para. 177; China - Auto Parts, para. 225; US -
Section 211 Appropriations Act, para. 105; India - Patents (US), paras. 65.

™ pursuant to Article 19 of the DSU, when a panel concludes that a measure is inconsistent with a
covered agreement, it shall recommend that the Member bring its measure into conformity with that agreement.

2 Appellate Body Report, US— Certain EC Products, para. 81.

"3 Panel Report on US— Stainless Seel (Mexico), para. 7.50.



WT/DS39%/R
WT/DS395/R
WT/DS398/R
Page 36

longer existed.” In US— Poultry (China), the panel considered it appropriate to make findings on an
expired measure, but recognized that it would not be appropriate to make recommendations pursuant
to Article 19 of the DSU with respect to a WTO-inconsistent measure that had been repealed and that
had ceased to have legal effect.”

7.29  Nonetheless, asthe pand in US— Sainless Steel (Mexico) correctly noted, there is no specific
provision in the DSU that addresses whether a WTO panel may or may not make findings or
recommendations on a measure that has expired after the panel’'s establishment. It noted that in
previous cases panels have made such determinations on a case-by-case basis.”

7.30 Morerecently, in US— Continued Zeroing, the Appellate Body determined that measures that
are "aleged to be ongoing, with prospective application and a life potentially stretching into the
future"”” can be subject to WTO dispute settlement. In that case, the European Union sought a
remedy related to measures that had not come into effect at the time of the panel's establishment. The
panel found that the particular measure fell outside its terms of reference, reasoning that it could not
make findings on events that may occur in the future. The Appellate Body disagreed with the panel
on that matter. Although the measure in the zeroing dispute was different from the measures at issue
in the present dispute, this Panel sees some relevance in the Appellate Body's ruling in that case. This
Panel must decide how to address the WTO consistency of annual measures, i.e., measures that will
expire within a year, athough "prospective application” remains likely through annual replacement
measures. The Panel bears in mind that it must operate to ensure that the dispute settlement system
functions efficiently in resolving disputes.™

7.31 Inlight of the above, the Panel has concluded that it has some discretion to decide how to take
into account a measure covered by its terms of reference that has ceased to exist at the end of the
panel proceedings.”” The Panel must of course bear in mind that the complainants have requested the
Panel not to make findings on any of the 2010 measures - even those of the same essence as the
original 2009 measures — notwithstanding the fact that the Panel's original terms of reference included
amendments and replacement measures. Nevertheless, the Panel does not consider that it can entirely
set aside the 2010 measures from consideration. As noted above, they have been discussed, inter alia,
in the context of Chinas defences under GATT Article XX and we will have regard to them in that
context. Moreover, we will necessarily need to examine them to consider whether the expired
measures have a prospective application in the form of annually renewed measures.

™ Panel Report, EC — Trademarks and Geographic Indications, para. 7.14.

® Panel Report, US — Poultry, para. 7.56, citing the following cases: Appellate Body Report, US —
Certain EC Products, para. 81; Appellate Body Report, US — Upland Cotton, para. 272; and Appellate Body
Report, EC —Bananas 11 (Article 21.5 — Ecuador 1), para. 271.

® Panel Report, US-Sainless Seel (Mexico), para. 7.48, citing the following cases: Panel Report,
Indonesia — Autos, para. 14.9; Panel Report, India — Autos, paras. 7.26- 7.29; Panel Report, Dominican Republic
— Import and Sale of Cigarettes, paras. 7.340-7.344; Panel Report, EC — Approval and Marketing of Biotech
Products, paras. 7.1303-7.1312.

" Appellate Body Report, US — Continued Suspension, paras. 170-171. Panel Report, US — Poultry
(China) where the Panel declined to issue recommendations to the United States not to repeat the measure found
to be inconsistent.

"8 For instance, in its second written submission China argues that the prompt and positive resolution of
this dispute calls for the Panel to address the 2010 measures, and not the 2009 measures. Chinainsisted that the
measures that are the source of the dispute today are the 2010 measures and the Panel would fail to resolve the
dispute if it ruled only on the 2009 measures. The complainants argued that the logic of China's approach, if
accepted, would still fail to resolve the dispute because the Panel's findings and recommendations would likely
not be adopted until sometime in 2011 when the 2010 measures are no longer in effect (complainants' joint
opening oral statement at the first substantive meeting, para. 45).

" Appellate Body Report, EC — Bananas Il (Article21.5 — Ecuador 1), para. 270. This line of
reasoning was also followed in the Panel Report, China — Publications and Audiovisual Products, para. 7.452.
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7.32 The Panel recalls that several measures on which the complainants claims are based have
expired, ceased to exist, or were amended after the Panel's establishment on 21 December 2009. As
noted earlier, China enacted more than 100 legislative instruments in areas relevant to this dispute
during the course of these proceedings. As further discussed in these findings, some of the new 2010
measures would appear not to be WTO-inconsistent, although the equivalent 2009 measures were

inconsistent.

7.33 Inlight of our analysis and conclusions above, the Panel has determined that its approach will
be the following:

(@

(b)

(©)

(d)

()

The Panel will make findings on the WTO consistency of original measures included
in itsterms of reference. In light of the request by the complainants that the Panel not
make any findings on any amendments or replacement measures, the Panel will only
make findings on 2009 measures and the Panel will not make findings on 2010
measures.

In situations where a 2010 replacement measure appears to correct the WTO
inconsistency of the original 2009 measure — in whole or in part (and therefore is
considered not to have the same essence, in whole or in part, as the expired measure)
— the Panel will decline to make findings or recommendations on the 2010 measure,
as it falls outside its terms of reference. However, in order to make a determination
on whether the new measure is of the same essence as the expired measure, and hence
imbues the expired measure with ongoing effect or praspective application, the Panel
will necessarily have to determine (without making a forma finding) whether the
WTO inconsistency is no longer present in the new measure.®

Nonetheless, with a view to ensuring that annually renewed measures do not evade
review by virtue of their annual nature — and relying on the Appellate Body ruling in
US-Continued Zeroing where the Appellate Body recognized the possibility for a
panel to make a ruling on measures that have a "prospective application and a life
potentially stretching into the future" — the Panel will make findings with respect to
the series of measures comprised of the relevant framework legidation, the
implementing regulation(s), other applicable laws and the specific measure imposing
export duties or export quotasin force at the date of the Panel's establishment.

With respect to recommendations, generally the Pane will not make
recommendations on any original measure or on any measure no longer in existence
(or part thereof) on 15 December 2010, unless there is clear evidence that the measure
has ongoing effect.

In situations where the claim is based on an annual measure, as is the case with
measures imposing export duties and with some of the measures relating to export
guotas, the Panel will make recommendations with respect to the series of measures
comprised of the relevant framework legislation, the implementing regulation(s),
other applicable laws and the specific measure imposing export duties or export
guotasin force at the date of the Panel's establishment.

8 This determination could be relevant in the context of an eventual panel process reviewing China's
implementation of the recommendations of this Panel on such a measure(s).
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3. Whether the European Union's claims under Article X:1 and Article X:3(a) of the
GATT 1994 regarding China's administration of its export licensing system fall outside
the Panel's terms of reference because they were not identified in the European Union's
Panel Request

7.34  The European Union claims that China's administration of its export licensing system is
inconsistent with Article X:1 and Article X:3(a) of the GATT 1994. These are alternative claims to
the European Union's claim that Chind's export licences are inconsistent with Article X| of the GATT
and with Paragraphs 5.1 and 1.2 of China's Accession Protocol, in combination with Paragraphs 83,
84, 162 and 165 of the Working Party Report.®* Specifically, the European Union considers that
Chinas failure to publish sufficient definitions and explanations on the interpretation of certain terms
i.e "other documents", "management qualifications' and "documents of approval" is inconsistent with
GATT Article X:1.2? The European Union also considers that the administration of China's licensing
system is based on a "nexus of [of] vague and opaque provisions and requirements [which] fails to
satisfy the conditions of 'uniform, impartial and reasonable’, within the meaning of Article X(3)a of
the GATT."®

7.35 Chinaresponds that to the extent that the European Union considers that the requirements for
export licence applicants to provide documents and furnish evidence of their qualification to do
business are in and of themselves non-uniform, partial, and unreasonable, it has not stated a claim
concerning the administration of Chinds export licensing regime that is cognizable under
Article X:3(a).** China further submits that even were the Panel to consider that the European
Union's claim against Chinas export licensing system involves a claim against an "administrative
process'® leading to an administrative decision concerning the allocation of direct quotas, the claim
failsfor lack of evidence.®

7.36  Inits comments on the complainants responses to the questions posed by the Panel following
the first substantive meeting, China requests the Panel to find that the European Union's claims under
Articles X:1 and X:3(a) regarding export licensing fall outside the Panel's terms of reference, because
the European Union failed to include these claim in its Panel Request.®’

7.37  Inresponse to a question from the Panel concerning this request, the European Union asks the
Panel to reject China's request and to find that its Panel Request: (i) identifies the measures at issue;
and (ii) provides a brief summary of the legal basis of the complaint sufficient to present the problem
clearly, as required by Article 6.2 of the DSU.%

7.38  Section Il of the request addresses concerns regarding additional restraints imposed on
exportation. Narrative paragraph one of Section |11 describes in general terms the additional restraints
that the European Union alleges that China imposes:

"China imposes other restraints on the exportation of the materials, administers its
measures in a manner that is not uniform, impartial, and reasonable, imposes

8 European Union's first written submission, para. 21.

8 European Union's first written submission, paras. 341, and 347-349.

8 European Union's first written submission, para. 351.

8 Chinals first written submission, para. 826.

& See the discussion on administrative processes in para. 7.689.

8 China's first written submission, para. 828.

8 China's comments on the complainants responses to Panel question No. 2 following the first
substantive meeting, paras. 42-46.

8 European Union's response to Panel question No. 56 following the second substantive meeting,
para. 76.
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excessive fees and formalities on exportation, and does not publish certain measures
pertaining to requirements, restrictions, or prohibitions on exports’

7.39  The subsequent paragraphs of Section Il provide specific information on the details of the
European Union's request.

7.40 Narrative paragraphs two, three, and six of Section 1l state that China's administration of its
guota and alleged MEP regimes are "not uniform, impartial and reasonable”, thereby advancing
claims of inconsistent administration under GATT Article X:3(a).

7.41 In narrative paragraph 4, the European Union claims that China "does not publish the amount
for the export quota for zinc or any conditions or procedures for applying entities to qualify to export
zinc", thereby presenting a claim concerning non-publication under Article X:1. A similar statement
appears in narrative paragraph 6, thus stating a claim of aleged non-publication under Article X:1 in
relation to an alleged MEP requirement.

7.42  The fifth narrative paragraph, which relates to the European Union's concerns regarding
China's export licensing regime, reads, in its entirety:

"In addition, China restricts the exportation of bauxite, coke, fluorspar, manganese,
silicon carbide, and zinc by subjecting these materials to non-automatic licensing.
China imposes the non-automatic export licensing for bauxite, coke, fluorspar, silicon
carbide, and zinc in connection with the administration of the export quotas discussed
in Section |, as an additiona restraint on the exportation of those materials."

743 Following the list of legal instruments that the European Union alleges the disputed Chinese
measures are reflected in, Section 111 concludes with the following statement:

"The European Communities considers that these measures are inconsistent with
Article VIII:1 and VI1II:4, Article X:1 and X:3(a), and Article XI:1 of the GATT 1994
and paragraphs 2(A)2, 5.1, 5.2 and 8.2 of Part | of the Accession Protocol, as well as
China's obligations under the provisions of paragraph 1.2 of Part | of the Accession
Protocol, which incorporates commitments in paragraphs 83, 84, 162, and 165 of the
Working Party Report."

7.44  Narrative paragraphs 2, 3, 4 and 6 do not, on their face, indicate that the European Union
intended to make claims concerning WTO-inconsistent publication or administration of China's
export licensing regime under Articles X:1 and X:3(a). Nor, on its face, does narrative paragraph 5
indicate that the EU is making a claim of non-uniform, unreasonable or partial administration of
China's export licensing system. Similarly there is no indication that the European Union is intending
to pursue a claim relating to the non-publication of definitions and explanations on the interpretation
of certain terms. However, the European Union asserts that its claims relating to Chinas export
licences are found through the combined reading of three sub-paragraphs: the first, the fifth and the
last of Section Ill, together with the list of the relevant legal instruments. It states, "Such combined
reading shows that the European Union has satisfied the conditions of Article 6.2 of the DSU in
relation to its export licenses claims."®

745 The question for the Panel is whether a combined reading of these paragraphs is indeed
sufficient to satisfy the conditions of Article 6.2 of the DSU as the European Union claims.

8 European Union's response to Panel question No. 56 following the second substantive meeting,
para. 78.
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7.46  The Pandl first recallsits preliminary ruling wherein it considered the European Union's claim
under Article X:1 of the GATT 1994 concerning non-publication of the coke quota. In its ruling, the
Panel took note of the "specific language" used by the European Union in narrative paragraph 4 of
Section I11.° The Panel then continued that the inclusion by the European Union of the reference to
the zinc quota in the Panel Request demonstrated that "the European Union was aware of, as well as
capable of identifying the measures which had not been published". The Panel continued that
"considering the omission of the coke gquota from the text of the Panel Request as a whole, it was
reasonable for China to infer that the exclusion of the coke quota from Section Ill of the Panel
Request was deliberate” ™

7.47  The Panel continues to bear in mind this finding in considering the European Union's claims
regarding the licensing system under Article X:1 and Article X.3(a).

7.48 Inthe Panel's view, the European Union used specific language in narrative paragraphs 4 and
6 concerning a failure to publish the zinc quota and certain aleged MEP-related requirements.
However, the European Union excluded any reference to afailure to publish from narrative paragraph
5 of Section Il concerning export licensing measures. Likewise, the European Union used specific

language in narrative paragraphs 2, 3, and 6 referring to "uniform”, “"impartia” and "reasonable".
However the European Union excluded such reference from narrative paragraph 5.

7.49 The principle of expressio unius est exclusio alterius referred to by the Panel in rejecting the
European Union's claim regarding non-publication of the coke quota would seem highly relevant in
thi