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I INTRODUCTION

11 In a communication dated 14 March 1996, India requested that a panel be established at the next
meeting of the Dispute Settlement Body (DSB) pursuant to Article XX111:2 of GATT 1994, Article 6 of
the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) and
Article8.10 and other relevant provisons of the Agreement on Textiles and Clothing (ATC)
(WT/DS33/1). Thisarose from arestraint introduced by the United States in respect of India's exports of
woven wool shirts and blouses (US category 440), under Article 6 of the ATC.

12 India noted that the matter had remained unresolved in spite of bilateral consultations between
India and the United States held under Article 6.7 of the ATC in April and June 1995; the examination
of the matter by the Textiles Monitoring Body (TMB) under Article 6.10 of the ATC in August and
September 1995; the communication sent to the TMB under Article 8.10 of the ATC, within one month
of the TMB recommendation under Article 6.10 of the ATC, explaining the reasons for Indias inability
to conform to the TMB recommendations; and the review of the matter by the TMB under Article 8.10
of the ATC in November 1995. Consequently, India considered that it had met al requirements in
Article 8.10 of the ATC for direct recourse to Article XXI11:2 of GATT 1994. At its meeting held on
17 April 1996, the DSB established a panel pursuant to the request of India, with standard terms of
reference, in accordance with Article 6 of the DSU (WT/DSB/M/14).

1.3 On 27 June 1996, the DSB informed Members that the terms of reference and the composition
of the panel (WT/DS33/2) were asfollows:

Terms of Reference

"To examine, in the light of the relevant provisions of the covered agreements cited by Indiain
document WT/DS/33/1, the matter referred to the DSB by India in that document and to make
such findings as will assist the DSB in making the recommendations or in giving the rulings
provided for in those agreements.”

»
Chairman: Mr. Jacques Bourgeois

Pandlists:; Mr. Robert Arnott
Mr. Wilhem Meier

Five Members reserved their rights to participate in the Panel proceedings as third parties; namely
Canada, the European Communities, Norway, Pakistan and Turkey.

14 The Paned met with the parties to the dispute on 9and10 Septemberand on
4 October 1996. The Panel submitted its complete findings and conclusions to the parties to the dispute
on 12 November 1996.

* k *k x %

1Arrangement Regarding International Trade in Textiles (the "Multifibre Arrangement” or "MFA™).
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21 Since the inception of the MFA in 1974, exports of textile and clothing products from India to
the United States had been regulated by bilateral textile agreements under Article 4 of the MFA. Thelast
bilateral textile agreement between India and the United States expired on 31 December 1994 and,
effective from 1 January 1995, trade in textiles and clothing between the two Members has been
governed by the ATC.

22 In the last bilateral textiles agreement between India and the United States, India's exports of
several cotton and man-made fibre product categories had been subject to specific quota limits (Group 1)
and those product categories that were not so designated, plus all silk-blended garments and vegetable
fibre garments, were subject to a group limit (Group I1). Wool products (Group 111) were not subject to
specific or group limits, but were subject to the consultation mechanism in the bilateral agreement.

2.3 On 30 December 1994, the United States issued a request for consultations with India under
paragraphs 19 and 20 of the bilatera agreement for the purpose of establishing restraints on India's
exports to the United States of woven wool shirts and blouses (category 440 in Group 111).2 The request
for consultations, accompanied by a statement entitled "Market Statement, Wool Woven Shirts and
Blouses. Category 440", stated that the United States had concluded that the level of imports from India
in this category was creating areal risk of disruption in the United States domestic industry.

24 Consultations between India and the United States were held in Geneva on 18 April 1995
pursuant to the request issued in December 1994. India considered that the request for consultations,
issued one day before the expiry of the MFA and the bilateral textiles agreement, was no longer valid in
April 1995; from 1 January 1995 the framework for international trade in textiles was provided by the
ATC and the other WTO agreements.

25 On the same day, 18 April 1995, the United States requested new consultations with India on,
inter alia, category 440 under the transitional safeguard mechanism in Article6 of the ATC. The
United States withdrew its previous consultation regquest issued on 30 December 1994 as India
considered that the request was no longer valid due to the entry into force of the ATC. The consultation
request in the form of a diplomatic note stated that the United States had concluded that the sharp and
substantial increase in imports from India in this category "is causing serious damage, or actud threst
thereof to the United States industry”, and was accompanied by a "Statement of Serious Damage”
(hereinafter referred to as the Market Statement) which claimed that a "sharp and substantial increase in
imports of woven wooal shirts and blouses, Category 440, is causing serious damage to the US industry
producing woven wool shirts and blouses. The United States proposed a quota limit for exports of
category 440 of 76,698 dozen. The request for consultations was officialy published in the US Federal
Register on 23 May 1995 (60 Fed. Reg. 27274).

26 Further discussions were held between the two delegations in Geneva on 19 April 1995 at the
request of the United States. However, as the request for consultations had been issued only on the
previous day, India had not had time to complete its review of the Market Statement and, therefore,
considered these consultations to be preliminary. In the course of these consultations, India sought
clarification from the United States on a number of technical points raised by the Market Statement.
Further consultations were held in Washington on 14-16 June 1995 which did not result in a mutual
settlement of the matter.

*The action by the United States also covered two other product categories, wool coats etc. for men and boys
(category 434 of Group I11) and wool coats etc. for women and girls (category 435 of Group I11) which are not part
of this matter.
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2.7 On 14 July 1995, as no mutual settlement was reached within the 60-day consultation period
provided in the ATC, India was informed by the United States that a restraint would be applied on
imports from India of the products covered by US category 440, effective from 18 April 1995 and
extending through 17 April 1996. The level of the restraint was set at 76,698 dozen for the first
12-month period.

i by the Textiles Monitoring Bod

2.8 Pursuant to Article 6.10 of the ATC, the United States notified the TMB of the restraint. The
TMB examined the matter at its sessions from 28 August to 1 September and 12-15 September 1995 and
heard presentations from the United States and India® With respect to category 440, the United States
submitted to the TMB a document entitled "Other Relevant Information”, containing information on the
situation of the United States industry producing woven wool shirts and blouses.

29 With respect to category 440, the TMB found:

"During its review under paragraphs 2 and 3 of Article 6, of the safeguard action taken
by the United States against imports of category 440 from India, the TMB found that
the actual threat of serious damage had been demonstrated, and that, pursuant to
paragraph 4 of Article 6, this actua threat could be attributed to the sharp and
substantial increase inimportsfrom India” (G/TMB/R/3)

210 Indiasent acommunication on 16 October 1995 to the TMB informing that Body of its inability
to conform with its recommendations and explaining the reasons therefor, as provided in Article 8.10 of
the ATC. India requested the TMB to give a thorough consideration to the reasons it had given and to
recommend that the United States rescind the restraint on India s exportsin category 440.

211 The TMB reviewed the matter raised by India at its meeting on 13-17 November 1995, and
made the following statement in its report:

3Redtraints were aso applied on categories 434 and 435, and at its session on 28 August to 1 September 1995,
the TMB examined all three actions. For category 434, the TMB found that "serious damage, or actua threat
thereof, had not been demonstrated and recommended that the United States rescind the messure'. The
United States rescinded the measure.  For category 435, the TMB found that serious damage had not been
demonstrated, but could not reach consensus on the existence of actua threat of serious damage. The TMB again
reviewed the matter relating to category 435 which had been referred to it by India under Article 8.6 of the ATC
during its meeting on 13-17 November 1995. However, the Body could not make any recommendations in
addition to the conclusions it had reached during its earlier meeting. Since the matter relating to category 435
remained unresolved by the TMB, India brought the matter before the Dispute Settlement Body (DSB). On
23 April 1996, India was informed that the United States had removed the restraints on category 435 through a
notification in the Federal Register on 23 April 1996. In the light of this, India terminated further action under the
DSU without prejudice to its stand on the inconsistency of the US measure or on the various factua and legal
issues outlined by Indiain its request for establishment of apanel.
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"The TMB reviewed the matter referred to it by India under Article 8.10 in its letter
dated 16 October 1995. The TMB heard the presentation made by India and considered
the elements put forward. The Body could not make any recommendation in addition to
the conclusions it had reached at its meeting on 12-15 September 1995 (G/TMB/R/3,
paragraph 26). The TMB therefore considered its review of the matter

completed”. (G/TMB/R/6)

212  Since the matter relating to category 440 remained unresolved, India brought the matter before
the DSB. Indiafiled a request with the DSB on 14 March 1996 for the establishment of a panel on the
restraint, pursuant to Article XXI111:2 of GATT 1994, Article 6 of the DSU and Article 8.10 and other
relevant provisions of the ATC. India requested that the panel be established with standard terms of
reference as set out in Article 7 of the DSU (WT/DS33/1). At the meeting held on 17 April 1996, the
DSB agreed to establish the pand in respect of category 440 with standard terms of reference as
requested by India (WT/DS33/2).

213  On 18 April 1996, the United States announced the continuation of the restraint on category 440
until 17 April 1997.

214  On 24 June 1996, the present Panel was congtituted. (WT/DS33/2 dated 27 June 1996.)

* k *k x %

[ CLAIMSOF THE PARTIES
TheRequedt of India

31 In its request for the establishment of a panel (WT/DS33/1), India requested that the Panel
consider and find that:

0] The restraint introduced by the United States on 14 July 1995 on imports of
category 440 (woven wool shirts and blouses) from India effective from 18 April 1995
was inconsistent with Articles 6, 8 and 2 of the ATC.

(i) The action of the United States in imposing the restraint on imports of category 440
from India nullified or impaired the benefits accruing to India under the WTO
Agreement and under GATT 1994 and the ATC in particular.

(iii) The Government of the United States should have brought the measure into conformity
with the ATC by withdrawing the restraint imposed by it on imports of category 440
from India

32 India also requested a supplementary finding by the Panel that:

0] According to the ATC, notably Article 6, the onus of demonstrating serious damage or
its actual threat was on the United States, as the importing Member. It had to choose at
the beginning of the process whether it would claim the existence of "serious damage”
or "actua threat". These were not interchangeable because the data requirement would
vary with the chosen situation. It would not be valid to transfer atransitional safeguard
to a dStuation of actual threat when the claim of serious damage had failed to gain
acceptance.
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(i) There was no provision in the ATC under which the United States, as the importing
Member, could have imposed arestraint with retrospective effect.

TheRequed of the United States
33 The United States requested the Panel to find that:

0] the United States application and maintenance of a safeguard restraint on woven wool
shirts and blouses from Indiawas consistent with Article 6 of the ATC;

(i) the restraint was not inconsistent with Article 2 or any other provision of the ATC; and

(iii) the measure did not nullify and impair benefits accruing to India under the ATC or
GATT 1994.

Comments on the Request to the Panel

34 The United States referred to Indias request to the Panel which appeared to be seeking a specific
remedy in this dispute and expressed the opinion that such a remedy fell outside the scope of the Pandl's
mandate as provided in the DSU. India had requested that the Panel interpret Article 19.1 of the DSU to
require removal of a restraint to bring the action "in conformity” with the relevant agreement. The
United States had taken issue with India's assertion that bringing a safeguard action into conformity with
the ATC or, dlegedly, with GATT 1994, to the extent it was relevant, required withdrawing the restraint.
What was clear was that the DSU gave WTO panels explicit instructions with respect to the one and
only recommendation that properly may be offered if the measures of a Member were found to be
inconsistent with its obligations: to bring the measures into conformity with its obligations. The
avoidance of granting specific remedies, such as the withdrawal or modification of a measure, was a
well-established practice under GATT 1947 and had been codified in Article 19.1 of the DSU, which
provided: "Where apand or the Appellate Body concludes that a measure isinconsistent with a covered
agreement, it shall recommend that the Member concerned bring the measure into conformity with that
agreement,” rather than that the Member "withdraw" the measure.

35 India noted the US views in the preceding paragraph with concern and asked the United States
which legal options it wished to preserve by presenting them. India stressed that it had not asked the
Panel to make a recommendation on the issue of implementation in accordance with Article 19.1, first
sentence, of the DSU, but to exercise the discretion that the second sentence of Article 19.1 conferred
upon it, namely, that it could, in addition to its recommendations, "suggest ways in which the Member
concerned could implement the recommendations’. In the view of India, there were no aternatives asto
how a safeguard action taken inconsistently with Article 6 of the ATC could be brought into conformity
and the United States had not been able to indicate any such aternatives. The rationale of the second
sentence of Article 19.1 of the DSU was procedural economy; it was designed to reduce the likelihood
of a second proceeding about the implementation of the results of the first. 1t would thus be perfectly
consistent not only with the wording but also the spirit of that provision if the Panel were to find that
there were no alternatives to withdrawal in the present case and to suggest, therefore, that the United
States implement the Panel's recommendation by withdrawing the measure.

[Parties argumentsin Sections|V and V deleted from thisversion]
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VI INTERIM REVIEW

6.1 On 22 November 1996, the United States and India requested the Panel to review, in accordance
with Article 15.2 of the DSU, precise aspects of the interim report that had been issued to the parties on
12 November 1996. Both India and the United States agreed not to request the Panel to hold a meeting
for that purpose. We reviewed the arguments presented by the parties in their written submissions and
issue our final report accordingly.

6.2 We note that the United States stated that the restraint, which is the object of the present dispute,
was to be withdrawn “due to a steady decline in imports of woven wool shirts and blouses from India
and the adjustment of the industry”. This was confirmed in a Federal Register notice dated 4 December
1996 (61 FR 64342). In the absence of an agreement between the parties to terminate the proceedings,
we think that it is appropriate to issue our fina report regarding the matter set out in the terms of
reference of this Panel in order to comply with our mandate, asreferred to in paragraph 1.3 of thisreport,
notwithstanding the withdrawal of the US restraint. A number of GATT panels have done so™.

6.3 Concerning the interpretation of Article 6.2 and 6.3 of the ATC, the United States argued that
under the MFA it was never required to “demonstrate” at least al of the factors therein referred to; that
India had admitted that Article 6.3 contained an illustrative list of such factors; and that the interpretation
by the Panel of Article 6.3 of the ATC turned the provision on its head. We are of the view that the ATC
is a different agreement from the MFA; that India did not make such an admissionzs; and that the
wording of Article 6.3 of the ATC isclear.

6.4 Concerning the comments made by the United States regarding the US government’s lack of
reliable export data, we reiterate that we do not interpret the ATC so as to impose on WTO Members any
method of collecting data but that it is up to each concerned Member to collect the relevant data from
relevant sources, possibly including the private sector.

6.5 Concerning the requirement under Article 6.2 of the ATC that the importing Member must
positively confirm that the state of the particular industry of the importing Member was not caused by
“such other factors as technological changes and changes in consumer preference’, we refer simply to
the clear wording of Article 6.2 of the ATC. The absence of adequate reference to the issue of
technological changes and changes in the consumer preference in a determination necessarily implies
that the importing Member did not address this aspect of the causation regquirement.

6.6 Concerning India s argument that Article 11 of the DSU entitles Indiato afinding on each of the
issues it raised, we disagree and refer to the consistent GATT panel practice of judicial economy. India
is entitled to have the dispute over the contested “measure” resolved by the Panel, and if we judge that

#see for instance the Panel Report on “EEC - Restrictions on Imports of Dessert Apples, Complaint by Chile”
(edopted on 22 June 1989, BISD 365/93), the Panel Report on “EEC - Redtrictions on Imports of Apples,
Complaint by the United States’ (adopted on 22 June 1989, BISD 365/135), the Panel Report on “United States -
Prohibition of Imports of Tuna and Tuna Products from Canada’ (adopted on 22 February 1982, BISD 295/91) or
the Pandl Report on “EEC - Measures on Animal Feed Proteins’ (adopted on 14 March 1978, BISD 255/49).

“As noted in paragraph 5.63 of this report in referring to an explicit alegation by India: “ ... Article 6.3 of the
ATC indicates an illustrative list of factors, on which data had to be examined, it would be in order if an importing
Member also examined other factors, while making a determination. However, it would be inconsistent with
Article 6.7 of the ATC if al factors mentioned in Article 6.3 were not taken into account by the importing Member.
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the specific matter in dispute can be resolved by addressing only some of the arguments raised by the
complaining party, we can do so. We, therefore, decide to address only the legal issues we think are
needed in order to make such findings as will assist the DSB in making recommendations or in giving
rulingsin respect of this dispute.

6.7 Concerning India’s comment about the burden of proof, it was for Indiato submit a prima facie
case of violation of the ATC, namely, that the restriction imposed by the United States did not respect
the provisions of Articles 2.4 and 6 of the ATC. It was then for the United States to convince the Panel
that, at the time of its determination, it had respected the requirements of Article 6 of the ATC.

6.8 Concerning India’ s comments on the “two-track approach” in paragraphs 7.18 to 7.21, we are
not taking any position as to whether the TMB process must be exhausted before a panel process can be
initiated. Concerning the different roles of the TMB and panel processes, we expand our discussion in
paragraph 7.19.

6.9 Concerning India’s argument that it did question US production statistics, we amend our text
accordingly.

6.10 Indiaand the United States also made other suggestions concerning language changes, which we
accept and introduce in our final report.

* k *k x %

Vil EINDINGS
A. Lntroduction

7.1 The principal facts that led to the present dispute are the following: On 18 April 1995, the
United States requested consultations with India pursuant to Article 6.7 of the ATC regarding the
proposed safeguard action on imports of woven wool shirts and blouses, category 440. The request for
consultations consisted of a Diplomatic Note and a document entitled “ Statement of Serious Damage:
Category 440", dated 18 April 1995 (hereinafter referred to as the Market Statement). The Diplomatic
Note stated that the sharp and substantial increase in imports from India of the products in the category
440 was “causing serious damage or actual threat thereof to the US industry producing wool woven
shirts and blouses’; the accompanying Market Statement stated that “the sharp and substantia increase
in imports of woven wool shirts and blouses, Category 440, is causing serious damage to the US industry
producing woven wool shirts and blouses’. On 23 May 1995, the United States published anotice in the
US Federal Register stating that “the sharp and substantia increase in imports of woven wool shirts and
blouses, Category 440, is causing serious damage to the US industry producing woven wool shirts and
blouses’, and that

“if no solution is agreed upon in consultations with the Government of India ..., the
Committee for the Implementation of Textiles Agreements may later establish a limit
for the entry and withdrawal from warehouse for consumption of wool textile products
in Category 440 ... and exported during the twelve month period April 18, 1995 through
April 17,1996, at alevel of not lessthan 76,698 dozen ... ”.

7.2 The parties held bilateral consultations in Genevaon 19 April 1995, and in Washington D.C. on
14-16 June 1995. The consultations did not result in amutualy agreed solution and on 14 July 1995, the
United States implemented a restraint on imports of woven wool shirts and blouses (category 440) from
India, with the restraint being effective as of 18 April 1995 for one year. At the same time, the United
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States referred the matter to the TMB in accordance with Article 6.10 of the ATC. The US restraint was
later extended through 17 April 1997.

7.3 As required under Article 6.10 of the ATC, the TMB examined the matter at its third and fourth
meetings on 28 August - 1 September 1995 and 12-15 September 1995 and concluded that, regarding the
safeguard action taken by the United States againgt imports of category 440 from India, “... the actual
threat of serious damage had been demonstrated, and that, pursuant to paragraph 4 of Article 6, this
actual threat could be attributed to the sharp and substantial increase in imports from India’*®. Pursuant
to Article 8.10 of the ATC, India requested the TMB to review its decision concerning the US safeguard
action against imports of category 440 from India The TMB reviewed this matter on 13-17 November
1995 and concluded that it “could not make any recommendation in addition to the conclusions it had
reached at its meeting on 12-15 September 1995 .... The TMB therefore considered its review of the
matter completed” 2’ On 14 March 1996, pursuant to Article 8.10 of the ATC and Article 6 of the DSU,
India requested the DSB to establish a panel on the matter in dispute. The present Panel was established
on 17 April 1996.

B. Claims of the Parties

7.4 India's main claim is that the US safeguard action against imports of woven wool shirts and
blouses was imposed in violation of the requirements of Articles 6, 8 and 2 of the ATC. India requests
that the Panel suggest that the United States withdraw the measure in question.

75 The United States claims that it respected its obligations under the ATC when applying and
maintaining the restraint on imports of woven wool shirts and blouses from India. Consequently, the
United States requests that the Panel dismissIndia' s claim.

7.6 In particular, India's claim is that the United States did not comply with the procedura and
substantive requirements of Article 6 of the ATC when it imposed the safeguard measure. India argued
that the conditions for application of Article 6.2, 6.3, 6.7 and 6.10 are three-fold: first, there is a
substantive requirement that the importing Member demondtrate that an increase of imports of a
particular product is causing serious damage or actual threat thereof to the domestic industry producing
like or directly competitive products. According to India, the United States failed to demonstrate thisin
its Market Statement since, on its face, the data contained in the US Market Statement were flawed.
Second, India asserted that there were also procedural requirements regarding the nature, quality and
extent of the consultations. India argued that the United States failed to consult on the specific proposed
safeguard action for which the request for consultations was made and that in the consultations with
India, the United States failed to demonstrate, with relevant and specific information, that imports of
woven wool shirts and blouses were causing serious damage to the domestic industry producing like or
directly competitive products. Third, India argued that in order to impose and maintain a safeguard
action, the United States had to obtain the endorsement of the TMB. India labeled these last two
procedural requirements as a“two-tier obligation”.

7.7 In addition, India claims that the application of the safeguard action by the United States, from
the date of the request for consultations, is inconsstent with Article 2 of the ATC and
Article XI11 of GATT 1994.

7.8 The United States claims that it did comply with the requirements of Article 6 of the ATC in that

%G/TMB/R/3 paragraph 26.

“GITMBIR/6 paragraph 14.
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CITA did demondtrate that the particular product was being imported into the United States in such
increased quantities as to cause serious damage or actual threat thereof to the domestic US industry
producing like and/or directly competitive products. Although not in agreement with the two-tier
approach of India, the United States argued that the TMB'’ s conclusions confirmed that the United States
was faced with an actual threat of serious damage. The United States also argued that the date of
application of the restraint is consistent with the ATC and that India' s claim under Article X111 of GATT
1994 does not fall within the terms of reference of this Panel. The United States, in any case, claims that
Article XIII is only relevant for non-discriminatory measures whereas Article 6 restraints must be
applied on a Member-by-Member basis.

C. General Interpretative |sses

79 Before turning to India's main claim that the US determination of serious damage or actual
threat thereof is flawed and does not comply with the substantive and procedura requirements of
Article 6 of the ATC, we examine the issues of the burden of proof of the parties, the standard of review
of this Panel and the respective roles of the TMB process and the dispute settlement mechanism of
the DSU.

1. Burden of Proof

7.10 India's main claim is that the United States failed to demonstrate the existence of serious
damage to the US industry, as required by Article 6.2 and 6.3 of the ATC. India argued that the United
States bore the burden of proving that it had complied with the requirements of Article 6 of the ATC.
For India, since safeguard actions are exceptional, they are to be interpreted narrowly and it was for the
United States to prove that it had respected all the conditions of application mentioned in Article 6 of the
ATC.

711  On the issue of burden of proof, the United States responded that, traditionaly, in GATT
practice, it was for the complaining party to present a prima facie case of violation before a panel. Thus,
the United States argued, it was for India to advance facts which provided convincing evidence that it
was unreasonable for CITA, on the basis of the available evidence, to determine that the adverse effects
on the US domestic industry of increased woven wool shirt and blouse imports amounted to “serious
damage or actual threat thereof”

7.12  The parties seem to have addressed two different aspects of what one might call the “burden of
proof” issue. We believe that a distinction should be made. First, we consider the question of which
party bears the burden of proof before the Panel. Since India is the party that initiated the dispute
settlement proceedings, we consider that it is for India to put forward factual and legal arguments in
order to establish that the US restriction was inconsistent with Article 2 of the ATC and that the US
determination for a safeguard action was inconsistent with the provisions of Article 6 of the ATC.
Second, we consider the question of what the importing Member must demonstrate at the time of its
determination. Concerning the substantive obligations under Article 6 of the ATC, it is clear from the
wording of Article 6.2 and 6.3 of the ATC that, in its determination of the need for the proposed
restraint, the United States had the obligation to demonstrate that it had complied with the relevant
conditions of application of Article 6.2 and 6.3 of the ATC.

%\Ve note that, for instance, Article 6.2 of the ATC refers to the expression “serious damage, or actua threat
thereof” with a comma, as well as to the expression “serious damage or actua threat thereof” without a comma.
We decide to use the expression “ serious damage or actua threat thereof” without seeking to be dispositive of the
issue raised by Indiaand further discussed hereinafter in paragraphs 7.31 and 7.53.
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2. Standard of Review

7.13 India argued that the task of this Panel, established pursuant to Article 8.10 of the ATC and
Article 6 of the DSU, is to determine whether the United States had observed the requirements of
Article6 in good faith, not Whether it had acted reasonably. India referred the Pand to the
° and Canadian Corn® cases, an anti-dumping case and a countervailing duty case,
respectively, where, according to India, the panels reviewed the importing countries actions and
imposed on them the duty to establish all facts on which they had based their actions. In response, the
United States argued that the task of the Panel isto consider whether the US authorities could reasonably
and in good faith have determined that serious damage or actua threat thereof existed, not whether
serious damage or actual threat thereof existed, as such. The United States referred the Panel to the Eur
Eelt Hat Working Party report™ which, according to the United States, provides authoritative guidance
from GATT 1947 practice and procedures concerning the standard of review to be applied in the present
case. In the Eur Felt Hat case, the Working Party concluded that, in reviewing a US safeguard measure
applied against Czechoslovak imports pursuant to Article X1X of GATT 1947, the United States “were
entitled to the benefit of reasonable doubt” and the Working Party rejected the Czechos ovak claim.

7.14  Inresponse to India s arguments, the United States argued that the standard of review used in
anti-dumping and countervailing duty cases as well as the relevant provision contained in the Agreement
on Implementation of Article VI of GATT 1994 (Article 17.6) were not applicable to the present dispute.
India rejected the relevance of the Eur Felt Hat case which set out criteria for the review of safeguard
measures under Article XIX of GATT 1947, since the mechanism under Article XIX was legaly
different from that under Article 6 of the ATC where, for instance, there was no compensation provided
to the exporting Member.

7.15 Wedo not consider that the reports cited by the parties are relevant to the present dispute. First,
we note that the Appellate Body has made clear in the Japan Taxes report that past GATT panel reports
do not congtitute binding “ subsequent practice” referred to in Article 31 of the Vienna Convention on the
Law of Treaties (Vienna Convention). The Appellate Body also concluded that “ ... adopted panel
reports in themselves [do not] congtitute ‘other decisions of the CONTRACTING PARTIES to GATT
1947 for the purpose of paragraph 1(b)(iv) of the language of Annex 1A incorporating the GATT 1994
into the WTO Agreement”®. We are, therefore, not bound by past GATT reports, although we may
follow their reasoning to the extent relevant. Secondly, the reports cited by the parties were adopted
many years ago (more than 40 in one case) and they interpreted different agreements in different
contexts. Thirdly, the ATC has ingtituted a new regime for textile products and the DSU has instituted
new rulesfor panels.

*Panel Report on “N
BISD 325/55.

", adopted on 18 July 1985,

©pand Report on “Canada - Countervailing Duties on Imports of Grain Corn”, adopted on 26 March 1992,
BISD 395/411.

Workmg Party Report on “ ' ' ’ i
the GATT” GATT Document CP/106, adopted on 22 October 1951 (C P6/SR 19) version pubhshed by the
Secretariat in November 1951, preface by Mr. E. Wyndham-White.

32Report on “Japan - Taxes on Alcohalic Beverages’; Appellate Body Report adopted on 29 October 1996, at
page 14 (WT/DS8/AB/R, WT/10/AB/R, WT/DS11/AB/R).
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7.16  We note that the ATC does not establish a standard of review for panels.®* However, athough
the DSU does not contain any specific reference to standards of review, we consider that Article 11 of
the DSU which describes the parameters of the function of panels, isrelevant here:

“The function of panelsisto assist the DSB in discharging its responsibilities under this
Understanding and the covered agreements. Accordingly, a pand should make an

objective assessment of the matter before it, including an objective assessment of the

facts of the case and the applicability of and conformity with the relevant covered
agreements, and make such other findings as will assist the DSB in making the

recommendations or in giving the rulings provided for in the covered agreements.
Panels should consult regularly with the parties to the dispute and give them adequate
opportunity to develop a mutually satisfactory solution.” (emphasis added)

7.17  Pursuant to Article 11 of the DSU, we must determine what is “the matter before [the Panel]”.
This Panel was established pursuant to Article 8.10 of the ATC and Article 6 of the DSU. Article8.10
of the ATC provides that aMember may bring an unresolved matter before the DSB:

. Following thorough consideration of the reasons given, the TMB shall issue any
further recommendations it considers appropriate forthwith. If, after such further
recommendations, the matter remains unresolved, either Member may bring the matter
before the Dispute Settlement Body and invoke paragraph 2 of Article XXI111 of GATT
1994 and the relevant provisions of the Dispute Settlement Understanding.” (emphasis
added)

The “unresolved matter” would appear to be the contested right of the importing Member to apply the
proposed restraint, as provided for in Article 6.10 of the ATC:

“If, however, after the expiry of the period of 60 days from the date on which the
request for consultations was received, there has been no agreement between the
Members, ) X »
by date of import or date of export in accordance W|th the provrsons of this Art| cIe
within 30 days following the 60-day period for consultations,_and at the same time refer
the matter to the TMB. ...”. (emphasis added)

The only restraint discussed under Article 6 of the ATC is the proposed restraint by the importing
Member. Therefore, pursuant to Article 11 of the DSU, the function of this Panel, established pursuant
to Article 8.10 of the ATC and Article 6 of the DSU, is limited to making an objective assessment of the
facts surrounding the application of the specific restraint by the United States (and contested by India)
and of the conformity of such restraint with the relevant WTO agreements.

7.18 Inthis context, we think it is useful to draw an important distinction between the role of panels
under the DSU and the role of the TMB under the ATC as regards safeguard actions. We note that the
preamble of the ATC refers to the process of progressive integration of textiles and clothing products
into GATT 1994 disciplines over a period of ten years. The role of the TMB, in light of the object and

Ve note that both parties agreed that the provision on standard of review for anti-dumping cases was not
applicable to the present case.
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purpose of the ATC, may be understood better if the application of the ATC is described as providing
two tracks: aTMB track and a DSU track.

7.19 Thewording of the ATC and the DSU confirms that the role and function of DSU panels differ
substantially from that of the TMB. For instance, the TMB is not limited to any specific terms of
reference as DSU panels are (Article 7 of the DSU). The function of the TMB is to supervise the
implementation of the ATC generally and to examine measures taken, agreements reached and any other
matters referred to it. The nature of these broad functions confirms the special and multifaceted role of
the TMB. This is aso reflected in the TMB'’s rules of procedure, its decision-making rule and its
composition. The TMB members are appointed by WTO Members designated by the Council for Trade
in Goods but discharge their function on an ad personambasis. Pursuant to a General Council Decision,
the TMB’s membership is composed of constituencies, in most cases of severa Members, where most
members also appoint aternates. Furthermore, a TMB member appointed by a WTO Member involved
in a dispute before the TMB, participates in the TMB’s ddiberations, athough such TMB member
cannot block a consensus (Article 8.2 of the ATC). On the contrary, panelists under the DSU are not
selected on the basis of constituencies and the citizens of any party to a dispute under the DSU cannot
participate as pandlists, absent agreement of the parties (Article 8.3 of the DSU). In addition, a panelist
may issue a dissenting opinion under the DSU, while the TMB can only act by consensus. Moreover,
Article 8.3 of the ATC is clear asto the wide investigative authority of the TMB:

“3. The TMB shall be considered as a standing body and shall meet as necessary to
carry out the functions required of it under this Agreement. It shall rely on notifications
and information supplied by the M embers under the reI evant Articl% of thisAgreement

We note aso that, according to Article 8.10 of the ATC, when the TMB process has been completed, a
Member which remains unsatisfied with the TMB recommendations can request the establishment of a
panel without having to request consultations under Article 4 of the DSU. Thisisto say that the TMB
process can replace the consultation phase in the dispute settlement process under the DSU and is
distinct from the formal adjudication process by panels™.

7.20 Therefore when differences arise, the ATC requires parties first to seek consultations with a
view to reaching a mutually satisfactory solution to the problem, within the specific parameters or
considerations set out in the relevant provision(s) of the ATC. If amutually satisfactory solution is not
reached in the consultations, the matter may be or shall be, depending on the applicable provision,
referred to the TMB for review and recommendations. In the case of recourse to Article 6 of the ATC,
the object of the consultationsis to see whether there isamutual understanding that the situation calls for
restraint on the exports of the particular product or not. If there is such a mutua understanding, details
of the agreed restraint measure shall be communicated to the TMB which has to determine whether the
agreement is justified in accordance with the provisions of Article 6 of the ATC. If thereis no agreement
between the parties concerned and the safeguard action is taken, the matter also has to be referred to the

¥Article 8.10 of the ATC: “If a Member considers itself unable to conform with the recommendations of the
TMB, it shal provide the TMB with the reasons therefor not later than one month after receipt of such
recommendations. Following thorough consideration of the reasons given, the TMB shall issue any further
recommendations it considers appropriate forthwith. If, after such further recommendations, the matter remains
unresolved, either Member may bring the matter before the Dispute Settlement Body and invoke paragraph 2 of
Article XXI111 of GATT 1994 and the relevant provisions of the Dispute Settlement Understanding.”



WT/DS33/R
Page 68

TMB. According to Article 6.10 of the ATC, in order to conduct such an examination, “ ... the TMB
shall have available to it the factual data provided to the Chairman of the TMB, referred to in paragraph
7 [of Article 6], aswell as any other relevant information provided by the Members concerned”. During
the review process, the TMB is not limited to the initial information submitted by the importing Member
as parties may submit additional and other information in support of their postions, which, we
understand, may relate to subsequent events. Moreover, the TMB may hear witnesses on these facts and
perform a genuine fact finding and evidence-building exercise on the continuing situation of the parties
concerned with the safeguard action, in order to settle the dispute. TMB members deliberate on the basis
of al the information presented to decide whether the safeguard action taken by the importing Member is
justified and whether serious damage or actual threat thereof to the domestic industry of the importing
Member and causation exist.

721  The second track is the DSU. |If, after recourse to Articles 6.10 and 8.10 of the ATC, the
exporting Member is not satisfied with the recommendation of the TMB, such exporting Member can
challenge the safeguard action and bring it to the formal dispute settlement process under the DSU.
Unlike the TMB, aDSU panel is not called upon, under itsterms of reference, to reinvestigate the market
situation. When assessing the WTO compatibility of the decision to impose national trade remedies,
DSU panels do not reinvestigate the market situation but rather limit themselves to the evidence used by
the importing Member in making its determination to impose the measure. In addition, such DSU
panels, contrary to the TMB, do not consider developments subsequent to the initial determination. In
respect of the US determination at issue in the present case, we consider, therefore, that this Pandl is
requested to make an objective assessment as to whether the United States respected the requirements of
Article 6.2 and 6.3 of the ATC at the time of the determination.

D. Review of the US Determination
1. Article6 of the ATC

7.22  Before reviewing the US Market Statement, we must determine what are the conditions for
application of a safequard action pursuant to Article 6 of the ATC. In the Gasoline™ and Japan Taxes™
cases, the Appellate Body stressed that pursuant to Article 3.2 of the DSU, interpretation and
clarification of the WTO Agreement needed to be achieved by reference to the fundamental rule of treaty
interpretation set out in Article 31 of the Vienna Convention. Article 31 of the Vienna Convention
provides that a treaty shall be interpreted “in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose”. We must,
therefore, when called upon to interpret and apply the provisions of the WTO Agreement, including
those of the ATC, endeavour to give effect to them in their natural and ordinary meaning and in the
context in which they occur®’.

35Report on “United States - Standards for Reformulated and Conventional Gasoline”; Panel Report circulated
on 29 January 1996 (WT/DS2/R), Appdlate Body report circulated on 20 May 1996 (WT/DS2/AB/R); both
reports were adopted by the DSB on 6 June 1996.

36Report on “Japan - Taxes on Alcoholic Beverages'; Panel Report circulated on 11 July 1996 (WT/DS8/R,
WT/10/R, WT/DS11UR), Appellate Body Report circulated on 4 October 1996 (WT/DS8/AB/R, WT/10/AB/R,
WT/DS1VAB/R); both reports were adopted by the DSB on 29 October 1996.

%'See the Appellate Body Report on “Japan - Taxes on Alcoholic Beverages’, op.cit., on page12: “The
provisions of the treaty are to be given their ordinary meaning in their context. The object and purpose of the treaty
are aso to be taken into account in determining the meaning of its provisions. In footnote 19, at page 12, the
Appellate Body cited Competence of the General Assembly for the Admission of a Sate to the United Nations
(Second Admissions Case) (1950), L.C.J. Reports, p. 4 at 8, in which the International Court of Justice stated: “The
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7.23  Article6.2 and 6.3 of the ATC provides asfollows:

“2. Safeguard action may be taken under this Article when, on the basis of a
determination by a Member, it is demonstrated that a particular product is being
imported into its territory in such increased quantities as to cause serious damage, or
actual thresat thereof, to the domestic industry producing like and/or directly competitive

products. Serious damage or actual threat thereof must demonstrably be caused by such

mcre%d quantltles in total |mports of that product and not by such other factors as
a ) nce.” (emphasis added)

“3. In making a determination of serious damage, or actua threat thereof, as
referred to in paragraph 2, the Member shal examine the effect of those imports on the
state of the particular industry, as reflected in changes in_such relevant economic
variablesas output, productivity, utilization of capacity, inventories, market share,
exports, wages, employment, domestic prices, profits and investment; none of which,

either alone or combined with other factors, can necessarily give decisive guidance.”
(emphasis added)

7.24  Thewording of Article 6.2 of the ATC confirms two propositions. First, WTO Members have a
right to take safeguard actions; second, the decision to impose a safeguard action must be based on a
demonstration by the importing Member, before the safeguard action is taken, that the increased
guantities of imports are causing serious damage or actua threat thereof.

7.25 In our view, the wording of Article 6.2 and 6.3 of the ATC makes it clear that all relevant
economic factors, namely, all those factors listed in Article 6.3 of the ATC, had to be addressed by
CITA, whether subsequently discarded or not, with an appropriate explanation. The wording of
paragraph 3, which reads

.. the Member shall exam ne the effect of those imports on the s:ate of the particular
mdustry, 3

implies two requirements. First, the relevant economic variables must be examined. Second, output,
productivity, utilization of capacity, etc. ... are relevant economic variables. The wording of Article 6.3
of the ATC “... the Member shall_examme the effects . on the state of the particular industry, as
reflected in changesm Sl X ] ic. ...” makesclear that
each of the listed factors is not only relevant but must be exami ned Effectlvely, the listed economic
variables are examples of relevant economic variables, they are presumed to be “relevant economic
variables’ and must be examined by the importing country in its determination.

7.26  The wording of the first sentence of Article 6.3 of the ATC imposes on the importing Member
the obligation to examine, a the time of its determination, at least al of the factors listed in that
paragraph. The importing Member may decide -- in its assessment of whether or not serious damage or

(..continued)

Court considers it necessary to say that the first duty of a tribunal which is called upon to interpret and apply the
provisions of a treaty, is to endeavour to give effect to them in their natural and ordinary meaning and in the
context in which they occur”. The Appellate Body aso stated, in footnote 20, that “ .. the treaty’s ‘object and
purpose’ isto be referred to in determining the meaning of the ‘terms of the treaty’ and not as an independent basis
for interpretation” and cited further references.
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actual threat thereof has been caused to the domestic industry -- that some of these factors carry more or
less weight. At a minimum, the importing Member must be able to demonstrate that it has considered
the relevance or otherwise of each of the factors listed in Article 6.3 of the ATC.*®

727 The last part of Article 6.3 of the ATC, which states that “none of which, either alone or
combined with other factors, can necessarily give decisive guidance’, confirms that some consideration

and a relevant and adequate explanation have to be provided of how the facts as a whole support the
conclusion that the determination is consistent with the requirements of the ATC.

7.28 Article 6.2 of the ATC requires that serious damage or actua threat thereof to the domestic
industry must not have been caused by such other factors as technological changes or changes in
consumer preferences. The explicit reference to specific factors imposes an additional requirement on
the importing Member to address the question of whether the serious damage or actua threat thereof was
not caused by such other factors astechnological changes or changes in consumer preference.

7.29  Wewill now proceed to the review of the US Market Statement in respect of which India claims
that the US determination is not consistent with the provisions of Article 6 of the ATC.

7.30 India clams that the ATC requires a demonstration that the increase in imports is causing
serious damage or actua threat thereof and that, in the present case, the actua data and the method of
collecting and analysing the data on the state of industry were so serioudy flawed that they could not
possibly form the basis of a demonstration on the state of industry. India dso claims that the United
States failed and, in fact, did not even attempt, to demonstrate any causal link between rising imports and
declining production. The United States argued that the ATC does not prescribe any specific
methodology for collecting data and that the demonstration by CITA was reasonable both with respect to
causation and serious damage or actual threat thereof.

7.31 Indiaalso requests a supplementary finding by the Panel that:

“According to the ATC, notably Article 6, the onus of demonstrating serious damage or
its actual threat is on the United States, as the importing country. It hasto choose at the
beginning of the process whether it will claim the existence of "serious damage”" or
"actual threat". These are not interchangeable because the data requirement would vary
with the chosen situation. It would not be valid to transfer atransitional safeguard to a
stuation of actua threat when the claim of serious damage has failed to gain
acceptance.”

We are of the view that this claim would normally be considered as a preliminary issue which could have
a bearing on our analysis of this section of the pand report. However, in view of our conclusion on the
US determination, we address this claim of Indiain paragraph 7.53.

7.32  Wewill proceed in the following way: we will first make genera comments on the US Market
Statement. Then, we will comment on some of the factors mentioned by the United States in the Market
Statement; we will also ded with the fact that certain factors were not addressed by CITA.
Subsequently, we will address the issue of causation. Thereafter, we will make an overall assessment of

B There may be cases where a lack of information on one or more factors would not preclude a finding of
serious damage or actual threat thereof.
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the US determination, taking into account the specific requirements mentioned in Article 6.2 and 6.3 of
the ATC.

7.33  We commence with two general remarks. First, the US Market Statement, which according to
the United States congtitutes the totality of the information used by CITA in making its determination,
defines specially the product category on which the safeguard action was to be applied: woven wool
shirts and blouses, category 440. However, much of the data are not related to that “particular industry”
or to that specific segment of production, as required by Article 6.3 of the ATC. The following Section,
entitled “Industry Profile’, states that the entire woven shirt and blouse sector includes approximately
748 establishments. In a later statement which it submitted to this Panel in an annex to its first
submission as relevant evidence for this case, the United States informed the Panel that the specific
woven wool shirt and blouse industry was composed of some 15 firms and that the production of two of
these firms represented at least 60 percent of the total domestic production of that industry. Nonetheless,
in its discussion of serious damage to the US industry, in Section I11:A of its Market Statement, the
United States provided employment, man-hour and wage information for the woven shirt and blouse
industry but not for the woven wool shirt and blouse industry. Similarly, all of the information in
Section 111:B of the Market Statement was based on statements provided by firms making woven shirts
and blouses generally. While it was asserted that “[i]n general, this information applies’ to the woven
wool shirt and blouse industry, it is not clear to what extent the references to “severa”, “some”, “mogt”,
etc. companies in the woven shirt and blouse industry would apply to the woven wool shirt and blouse
industry which represents such a small portion of the larger industry. These vague industry statements
could have been made more precise since the United States did so a few months after, as evidenced in a
later statement which it submitted to this Panel in an annex to its first submission as relevant evidence for
this case. For instance, it should have been possible to provide information on sales and profits for 1994
or 1993. Second, inits Market Statement, the United States did not make any reference to several factors
listed in Article 6.3 of the ATC. The United States did not mention anything about the factor of
“productivity” or “inventories’ or “exports’, al of which could have had some bearing on the overall
determination by the United States.

7.34  We now turn to an examination of the specific elements of the US Market Statement. The
Market Statement contains six headings under Section I11:A “ Serious Damage to the Domestic Industry”:
(1) US Production, (2) Market Share Loss, (3) Import Penetration, (4) Employment, (5) Man-Hours, (6)
Total Annual Wages. Then, there are also six headings under Section I11:B, “Industry Statements™: (1)
Employment, (2) Sdles, (3) Profits, (4) Investment, (5) Capacity and (6) Prices. We note in this regard
that of the eleven economic variables mentioned in Article 6.3 of the ATC no information or comment is
provided in respect of productivity, inventories and exports.

735 “A. Serious Damage to the Domestic | ndustry”
“1. US Production”
“ US production of woven wool shirts and blouses, Category 440, declined during the
first nine months of 1994, falling to 61, 000 dozen, 8 percent below the 66, 000 dozen
produced during January-September 1993. (TableIl)”

Although the accuracy of the US production statistics was questioned by Indiain general, India did not
raise any specific questions about these statistics.

736 “2. Market Share Loss’

“ The share of the US woven wool shirt and blouse market held by domestic manufacturers fell
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from 53 percent in 1993 to 40 percent during the first nine months of 1994. (Tablell)”

India submitted US statistics showing that in 1993 and 1994 most of the production was exported™.
When requested by the Panel to provide pertinent data, the United States stated that US export data were
not reliable because exporters did not have an incentive to report such exports. In its rebuttal
submission, the United States estimated that possibly some 10 percent of the US production was being
exported but due to the non-reliability of export data, CITA did not provide any export datain its Market
Statement.

7.37  The absence of export data means that the US statistics do not provide reliable indications of
changes in market share, i.e. share of apparent domestic consumption. The unavailability or
guestionable accuracy of government-compiled data cannot constitute a vaid reason for not making
some assessment of the impact of exports. In a later statement which it submitted to this Panel in an
annex to its first submission as relevant evidence for this case, the United States declared that “The
assessment is based on discussion with and information provided by trade associations, labour unions,
and direct surveys of individual companies’. The United States should have been able to obtain more
accurate data for its Market Statement from these sources or even directly from the fifteen or so
producersin this sector.

738 “3. I mport Penetration”

“ The ratio of imports to domestic production increased from 88 percent in 1993 to 151
percent during January-September 1994. (Tablell)”

These data were not challenged by India.
739 ‘4. Employment”

“ Employment in the industry producing woven shirts and blouses including shirts and
blouses made from wool declined to 31, 929 production workers in 1994, six percent
below the 1993 level and alossof 2, 125 jobs. (Tablelll)”

This information is not the information required by Article 6.3 of the ATC as it is not specific to the
particular industry producing products of category 440, i.e. woven wool shirts and blouses. In a later
statement which it submitted to this Panel in an annex to its first submission as relevant evidence for this
case, the United States was more specific and put forward the number of jobs lost as 15 between 1993
and 1994 (and 12 between June 1994 and June 1995 and nine for the first half of 1995) in the specific
sector under examination. The text of the Industry Statement on employment was not related
specifically to the particular industry for which the restraint was imposed: “Several companies reported
declines in their employment, some of which were specificaly attributed to the impact of competitive
imported goods...”.

740 "5 Man-Hours’

“The average annual man-hours worked dropped from 62.5 million man-hoursin 1993
to 58.9 million man-hoursin 1994, a six percent decline. (Tablelll)”

) ndia stated that in 1993 the US production was 82000 dozen and exports were 85000 dozen and in 1994
production and exports were 76000 dozen and referred toa publlcatlon by the US Department of Commerce us

ELoducI_Cateanes various Ed| tions.
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As Table Il makes clear, these statistics were for the entire woven shirt and blouse industry and no data
whatsoever were submitted for the woven wool shirt and blouse industry. In alater statement which it
submitted to this Pandl in an annex to its first submission as relevant evidence for this case, the United
States was more specific and stated that there was a drop from 433,000 man-hours in 1992 to 382,000
man-hoursin 1994, an 11.8 percent decline in the specific sector under examination.

741  “6. Total Annual Wages’

“The total annual production worker wages fell from $423.1 million in 1993 to
$411.2 million in 1994, a three percent decline. (Table11)”

These dtatistics did not relate to the woven wooal shirt and blouse industry but covered the entire woven
shirt and blouse industry. In alater statement which it submitted to this Panel in an annex to its first
submission as relevant evidence for this case, the United States was able to submit relevant data for the
specific segment of the industry from 1992 to June 1995.

742 “B. I ndustry Statements”

Under Section 111:B of the Market Statement, the United States provided statements on the
industry which, it pointed out, were “based on information supplied by individual US firms domestically
producing shirts and blouses ... In general, this information applies to companies producing men's and
women's woven wool shirts and blouses”.”® This reference made by the United States that “In generd,
this information applies to the [relevant industry] ..."” does not meet the requirements of Article 6.3 of the
ATC that the information must relate to the particular industry object of the safeguard action, i.e. the
industry producing woven wool shirts and blouses.

743 “1. Employment”

“Several companies reported declines in their employment, some of which were
specifically attributed to the impact of competitive imported goods. Some employment
declines were in the range of 25-30 percent”

We refer to our comments made in paragraph 7.39. There is no information specific to the particular
industry in the Market Statement.

744 2. Sales’

“Most companies reported sales declines as they lost market share to lower priced
imports.  Some companies experienced sales declines of 20 percent or more.”
(emphasis added)

No details or factua evidence was submitted. In addition, there is no information specific to the
particular industry in the Market Statement. We note that in a later statement which it submitted to this
Pandl in an annex to its first submission as relevant evidence for this case, the United States said:

“YWVe note that for Part A of the Market Statement the information relates often to woven shirts and blouses
while for Part B of the Market Statement, the information is provided for the even wider sector of “shirts and
blouses’. The United States adds that “In generd, this information applies to companies producing men’s and
women’s woven wool shirts and blouses’.
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“Thetwo largest US manufacturers of woven wool shirts and blouses, representing over
50% of domestic production, have reported stagnant sales during the last half of 1994
and thefirst half of 1995.”

There appears to be a contradiction between the two statements.
745 “3. Profits’

“ Profit margins have been eroded across the board in the wool shirt industry as raw
material cost increased while companies were unable to raise prices because of low-
priceimport competition.”

This statement is vague and imprecise. It is unclear what “erosion” of profit margin means in concrete
terms, as it has not been quantified.

746 “4. I nvestment”
“ Investment level s are stagnant across much of the industry.” (emphasis added)

However, in the chapeau of Section III:A, the United States stated that “... surging imports, ... have
resulted in loss of ... investment”. Both statements are vague and imprecise and appear to be
inconsistent.

747 “5.  Capacity’

“ Several companies reported a decline in capacity. One company reported ending all
outside contracting production (formerly about 25 percent of its manufacturing),
representing the equivalent of closing four plants. The company’'s own manufacturing
plants are now running at only 70 percent of capacity. Furthermore, this company also
operates several woolen fabric mills which supply the apparel manufacturing plants,
and these apparel manufacturing plants, and these mills are now running at about 65

percent of capacity.”

It is unclear to what extent these statements are applicable to the specific woven woal shirt and blouse
industry. It is said that one company was “running at only 70 percent of capacity”, but no further
explanation is given. The question thus arises whether this capacity utilization is lower or greater than
the preceding year. The reference to the fabric millsisto adifferent industry.

748 “6. Prices’

“Prices of domestic products, manufactured mainly from USmade fabric, are
substantially higher than import competition.”

Based on Table 1V, submitted under Part 1V of the Market Statement on “ Attribution”, it appears that the
world average price was $187.23, the US average price was $525-550 and India’s average price was
$133.85. Thisdifferencein pricesin itself indicates nothing about the state of the particular US industry.
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Causation

749  We note that the United States referred explicitly to the “causation” issue in its industry
statement concerning employment, sales and profits. The United States also stated in the chapeau of
Section I11:A of its Market Statement: “The combination of high imports levels, surging imports, and
low priced goods from these countries have resulted in loss of domestic output, market share,
investment, employment, man-hours worked, and total annual wages.” However, we note that, asfar as
the alleged effects of imports are concerned, the United States referred to a series of factors (in Section
Il A and B of its Market Statement) which do not contain any specific data concerning the industry
producing woven wool shirts and blouses alleged to have suffered serious damage or actua threst
thereof. Moreover, while the chapeau of Section 111:A mentions aloss in investment, paragraph 4 of the
Industry Statement section states that investment levels were stagnant. We also note that concerning the
loss of profits (Industry Statement), the United States' allegation concerning un-quantified cost increases
weakens the causation analysis because the United States states that factors other than increased imports,
such as increases in prices of raw material, were contributing to damaging the wool shirt industry.
Concerning the causation referred to in the sub-section on lost sales (Industry Statement), the United
States stated that some companies lost sales as they lost market share to lower priced imports, however,
without any export data, market shares would not have been adequately determined. The aleged
declines in employment (Industry Statement) were said to be specifically attributed to the impact of
competitive imported goods, but the declines were not specific to the particular industry of woven wool
shirts and blouses. Concerning the alleged decline in the utilization of capacity, the absence of export
data affects the information on utilization of capacity, and brings doubts as to whether the reduction of
utilization was due to a reduction in exports. In addition to the above specific deficiencies, the United
States did not explain how imports may have increased by some 80,000 dozen in the first nine months of
1993, while domestic production decreased by only 5000 dozen.

750 Findly, but not the least, the clear wording of Article 6.2 of the ATC “ ... Serious damage or
actual threat thereof must demonstrably be caused by ... and not by such other factors as technological
changes or changes in consumer preference” imposes on the importing Member at least an explicit
obligation to address the question whether serious damage or actual threat thereof to the particular
domestic industry was caused by changes in consumer preferences or technological changes. The
importing Member remains free to choose the method of assessing whether the state of its particular
domestic industry was caused by such other factors as technological changes or changes in consumer
preferences, but it must demonstrate that it has addressed the issue. The United States made no mention
of thisissuein its Market Statement.
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3. Overall Assessment of the US Determination

751 In ng the US determination in relation to the provisions of Article 6.2 and 6.3 of the ATC,
we reach the following conclusion. As discussed in paragraphs 7.25 to 7.28 including footnote 38,
Article 6.3 of the ATC lists eleven economic factors which must be “considered” or “examined” by the
importing Member in making its determination, for the particular industry for which the measure is
imposed, which in the present case is the woven wool shirts and blouses, category 440. Those factors
are: output, productivity, utilization of capacity, inventories, market share, exports, wages, employment,
domestic prices, profits and investment. We find that the United States did not examine eight of these
factors, i.e. productivity, utilization of capacity, inventories, exports, wages, employment, profits and
investment, in the context of the particular industry, i.e. the woven wool shirt and blouse industry, and
the United States gave no explanation for not doing so. For five of these factors (utilization of capacity,
wages, employment, profits and investment) some information was provided only for the broader shirt
and blouse or woven shirt and blouse sectors without being adequately related to the particular US
industry. The absence of any data on exports also vitiates the statements on market shares, sales and
utilization of capacity for the purpose of demonstrating serious damage or actual threat thereof aswell as
causation. In addition, the information provided is often vague and imprecise both in the Section I11:A
and B. Since the United States did not include any specific information for the particular industry
concerned, it, therefore, could not make any convincing analysis as to the causation of serious damage or
actual threat thereof to that particular industry of woven wool shirts and blouses. The United States did
assert in the chapeau of Section I11:A of the Market Statement that imports had resulted in various losses
(domestic output, market share, investment, employment, man-hours worked, and total annual wages)
for US industry, but the United States failed to tie the effects of imports on those economic variables to
the particular industry aleged to have been damaged by such imports. Moreover, the United States did
not address the issue of whether the alleged state of the particular industry was caused by technological
changes or changes in consumer preferences. Finaly, the United States did not include any explanation
asto why it was not able to collect specific or more precise information for the particular industry when
making its determination, while it was able to develop such data a few months after (as evidenced in a
later statement which the United states submitted to this Panel in an annex to its first submission as
relevant evidence for this case).

752  For al these reasons, and recognizing that the right of importing Members to take safeguard
restraints must be exercised within the parameters laid down in Article 6 of the ATC, we reach the
conclusion that, on its face, the US determination did not respect the requirements of Article 6 of
the ATC. Thisisnot to say that the Panel interprets the ATC asimposing on the importing Member any
specific method either for collecting data or for considering and weighing al the relevant economic
factors upon which the importing Member will decide whether there is need for a safeguard restraint.
The relative importance of particular factors including those listed in Article 6.3 of the ATC is for each
Member to assess in the light of the circumstances of each case. The importing Member must, however,
comply in its determination with the requirements that (i) at least al economic factors listed in
Article 6.3 of the ATC are “considered”, as indicated in paragraphs 7.25 and 7.26 above, and (ii) the
importing Member meet the explicit requirement to confirm that the increase in imports is the cause of
the serious damage or actua threat thereof to the particular domestic industry and that the state of that
industry is not caused by such other factors as technological changes or changes in consumer
preferences.

4 Serious Damage or Actual Threat Thereof

753  Asdiscussed in paragraph 7.31, India requested a supplementary finding on the issue of serious
damage or actual threat thereof. We note that the Diplomatic Note did refer to serious damage or actual
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threat thereof, while the US Market Statement and the notification on 23 May 1995 in the Federal
Register were limited to an allegation of serious damage. We do not consider, however, that we need to
decide whether serious damage or actua threat thereof is a single concept; whether serious damage is a
shorthand for the expression “ serious damage or actual threat thereof”; whether actual threat of serious
damage is but a lower level of serious damage; whether the two expressions refer to different types of
market situation in the importing market; or even whether the Diplomatic Note and the Market Statement
together form a single request for consultation with serious damage being used as a shorthand expression
for serious damage or actua threat thereof. Whether the United States wanted to demonstrate “ serious
damage” or, assuming they are distinct standards, “actual threat thereof” or “serious damage or actua
threat thereof”, it would have had to demonstrate the effects of imports on the particular domestic
industry with reference to at least the eleven factors listed in Article 6.3 of the ATC. Therefore, in view
of our conclusions in the previous paragraphs concerning these factors, we consider that the US
demonstration, contained in the Market Statement which is the totality of the information used by CITA
for its determination, does not support a determination of serious damage or actua threat thereof, as a
single or as two separate concepts. Similarly, the deficiencies we found in the analysis of causation in
the US Market Statement would apply whether the increased quantities of imports were aleged to have
caused serious damage or actual threat thereof asasingle or as two separate concepts.

754 India aso clams that, on its face, the US measure is inconsistent with the procedural
requirements of Article 6 of the ATC. India argued that the procedural requirements of Article 6 of the
ATC are the following: a) the Member proposing to take safeguard action shall seek consultations; b) the
request shall be accompanied by specific factual information; c) if consultations fail and an action is
taken, the TMB shall promptly conduct an examination; d) following that examination, the TMB shall
make the appropriate recommendations. For India, the reference to the word “shall” means that all these
procedural requirements must be fulfilled for a safeguard action to be consistent with the ATC. India,
therefore, claims that the United States could not justify its restraint as a response to an actual threat of
serious damage because the US Market Statement dealt only with the existence of serious damage.

755 Indiadso claimsthat the US measure isinconsistent with Article 6 because the mandatory prior
consultations were not held on the measure for which the United States obtained TMB *“endorsement”.
According to India, the US measure was never endorsed by the TMB because the TMB endorsed a
measure different from the one which formed the basis of the US decision to impose a safeguard action
and different from the one on which India and the United States had consulted. India claims that the
TMB endorsed a measure to compensate for an increase of imports which were causing a threat of
serious damage, while the United States imposed, and India and the United States consulted on, a
safeguard action to compensate for an increase of imports which was causing serious damage to the
domestic industry.

756  With respect to India's claim that the United States consulted on, and referred to the TMB, a
measure to compensate for serious damage and not a measure to compensate for actual threat of serious
damage™, we consider that since we have concluded that the US determination did not respect the
requirements of Article 6 of the ATC, irrespective of whether serious damage or actua threat thereof isa

*We recall that the US Diplomatic Note requested consultations in respect of sharp and substantial increase in
imports from India of the products in category 440 which were causing “ serious damage or actua threst thereof” to
the domestic industry, the US Market Statement was entitled “ Statement of Serious Damage; Category 440" and
the notification on 23 May 1995 in the US Federa Register stated that “the sharp and substantia increase in
imports of woven wool shirts and blouses, Category 440, is causing serious damage to the US industry producing
woven wool shirts and blouses’.
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single or two separate concepts, it is not necessary for us to rule on the issue of whether the consultations
were properly held, or on the issue of whether the TMB made a recommendation in respect of the
mesasure on which the United States had consulted with India.

757  Concerning Indid s claim that the US restraint is invalid because the TMB did not endorse the
measure which the United States attempted to justify in the Market Statement and on which
consultations were held, we note that under Article 6.10 of the ATC, the United States, should it be
entitled to impose a restraint, could do so without TMB authorization, athough it would be required to
refer the matter to the TMB for appropriate recommendations. Article 8.9 of the ATC confirms that the
recommendations of the TMB are not binding:

“The Members shall endeavour to accept in full the recommendations of the TMB,
which shall exercise proper survellance of the implementation of such
recommendations.” (emphasis added)

We, therefore, regject India's claim that under the ATC a safeguard action can be maintained only if
adequately endorsed by the TMB.

758 India adso claims that the decision of the United States to set the period of application of the
safeguard action starting from the date of the request for consultations violates the provisions of the
ATC, in particular Articles 1.6 and 2, aswell as Article X111 of GATT 1994 because the safeguard action
should be applied and made effective only after the expiry of the 60-day consultation period. The United
States objected to the right of Indiato invoke aviolation of Article X111 of GATT 1994 in support of its
claim and urges the rgjection of thisclaim. In view of our conclusion that the US determination did not
respect the requirements of Article 6.2 and 6.3 of the ATC and that, therefore, the US measure violated
the ATC, we need not consider whether the date of application of that measure was consistent with WTO
rules.

F lia's Claim that Artide 2 of the ATC Vidlated

759  Sincewe conclude that the safeguard action taken by the United States violated the provisions of
Article 6 of the ATC, it is our view that the United States applied a restraint not authorized under the
ATC, which, therefore, congtitutes also aviolation of Article 2.4 of the ATC.

* k *k x %

VI CONCLUSIONS

81 We conclude that the US restraint applied as of 18 April 1995 on imports of woven wool shirts
and blouses, category 440, from India and its extensions violated the provisions of Articles 2 and 6 of the
ATC. Since Article 3.8 of the DSU provides that “In cases where there is an infringement of the
obligations assumed under a covered agreement, the action is considered prima facie to constitute a case
of nullification and impairment”, we conclude that the said US measure nullified and impaired the
benefits of India under the WTO Agreement, in particular under the ATC. The Panel recommends that
the Dispute Settlement Body make such aruling.





