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REPORT OF THE PANEL

The report of the Pandl on United States — Imposition of Countervailing Duties on Certain Hot-Rolled
Lead and Bismuth Carbon Stedl Products Originating in the United Kingdom is being circulated to all
Members, pursuant to the DSU. The report is being circulated as an unrestricted document from
23 December 1999 pursuant to the Procedures for the Circulation and Deredtriction of WTO
Documents (WT/L/160/Rev.1). Members are reminded that in accordance with the DSU only parties
to the dispute may appea a panel report. An appeal shal be limited to issues of law covered in the
Panel report and lega interpretations developed by the Panel. There shal be no ex parte
communications with the Panel or Appellate Body concerning matters under consideration by the
Pand or Appellate Body.

Note by the Secretariat: This Panel Report shall be adopted by the Dispute Settlement Body (DSB) within 60 days after the
date of its circulation unless a party to the dispute decides to appeal or the DSB decides by consensus not to adopt the report.
If the Panel Report is appealed to the Appellate Body, it shall not be considered for adoption by the DSB until after the
completion of the appeal. Information on the current status of the Panel Report is available from the WTO Secretariat.
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l. INTRODUCTION

1.1 On 12 June 1998, the European Communities requested consultations with the United States
pursuant to Article 4 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes (DSU), Article XXII:1 of the General Agreement on Tariffs and Trade 1994 (GATT 1994)
and Article 30 of the Agreement on Subsidies and Countervailing Measures (SCM Agreement) with
respect to the imposition of countervailing duties by the United States on certain hot-rolled lead and
bismuth carbon stedl products (leaded bars) originating in the United Kingdom in the context of three
successive annua reviews (WTO document WT/DS138/1). The European Communities and the
United States held consultations on 29 July 1998, but failed to reach a mutually satisfactory solution.

1.2 On 14 January 1999, pursuant to Articles 4 and 6 of the DSU, Article XXIII of the GATT 1994
and Article 30 of the SCM Agreement, the European Communities requested the establishment of a
panel with respect to the imposition of countervailing duties by the United States on certain hot-rolled
lead and bismuth carbon sted products originating in the United Kingdom in the context of three
successive annud reviews (WTO documents WT/DS138/3 and WT/DS138/3/Corr.1).

1.3 At its meeting on 17 February 1999, the Dispute Settlement Body (DSB) established a panel
pursuant to the above request. At that meeting, the parties to the dispute agreed that the Panel should
have standard terms of reference. The terms of reference were:

"To examing, in light of the relevant provisions of the covered agreements cited by
the European Communities in documents WT/DS138/3 and WT/DS138/3/Corr.1, the
matter referred to the DSB by the European Communities in that document and to
make such findings as will assist the DSB in making the recommendations or in
giving the rulings provided for in those agreements”.

1.4 On 16 March 1999, the Pandl was constituted as follows:

Chairman: Mr. Ole Lundby
Members: Mr. Paul O'Connor
Mr. Arie Reich

1.5 Brazil and Mexico reserved their rights as third parties to the dispute.

1.6 The Panel met with the parties on 15-16 June 1999 and 14-15 July 1999. It met with the third
parties on 16 June 1999.

1.7 The Panel submitted its interim report to the parties on 6 October 1999. On 20 October 1999,
both parties submitted written requests for the Panel to review precise aspects of the interim report.
On 8 November 1999, each party filed comments on the written request submitted by the other party.
Neither party requested a further meeting with the Panel. The Panel submitted its fina report to the
parties on 22 November 1999.

I. FACTUAL ASPECTS

21 This dispute concerns the imposition of countervailing duties by the United States on certain
hot rolled lead and bismuth carbon steel products originating in the United Kingdom in the context of
three successive annual reviews.

2.2 0n 8 May 1992, a countervailing duty investigation was initiated by the United States against
imports of hot rolled lead and bismuth carbon stedl from, inter-alia, the United Kingdom. The period
of investigation was cdendar year 1991. On 27 January 1993, the United States Department of
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Commerce (USDOC) issued a final determination establishing a subsidy rate of 12.69 per cent on
imports from United Engineering Steels Limited (UES)." On 22 March 1993, following an
affirmative injury determination by the United States International Trade Commission (USITC), the
USDOC published a countervailing duty order at the above rate on imports from UES.

2.3 During the period of investigation, UES was a joint-venture equally owned by British Steel Public
Limited Company (British Steel plc) and Guest, Keen and Nettlefolds (GKN), both of which were
privately-owned companies. The alleged subsidies countervailed were not provided to either co-
owner of UES but to state-owned British Steel Corporation (BSC). BSC established UES in 1986 in
association with GKN. British Steel plc was related to BSC in the sense that the former assumed the
property, rights and liabilities of the latter in September 1988. The British government privatized
British Steel plc in December 1988 through a sale of shares. Both parties agree that the privatization
of British Steel plc was "at arm's length, for fair market value and consistent with commercial
considerations'.

2.4 On 21 March 1995, UES became a wholly-owned affiliate of British Stedl plc as this company
bought out GNK's interests. UES was subsequently renamed British Steel Engineering Steels
(BSES).

2.5 The dleged subsidies countervailed relate principally to equity infusions granted by the British
Government to BSC during fiscal years 1977/78 — 1985/86. The USDOC classified such aleged
subsidies as non-recurrent and thus spread them out over 18 years, deemed to be the useful life of
productive assets in the sted industry. The USDOC found that the aleged subsidies in question
"passed through” from BSC to UES first, and then more recently to BSES.

2.6 Following the original imposition of CVDs in March 1993, the DOC has undertaken six annual
reviews to set the duty rate on imports of the subject product. The first review is not being challenged
as it was initiated on 15 April 1994, prior to the entry into force of the SCM Agreement. The fifth
review, initiated on 24 April 1998, is not being chalenged either as it was completed (11 August
1999) after the request for establishment of the Pand (WTO documents WT/DS138/3 and
WT/DS138/3/Corr.1). Similarly, the sixth review, initiated on 30 April 1999, is not subject to
challenge given that it was opened after the request for establishment of the Panel. Therefore, the
subject of this Panel are the outcomes of the second, third and fourth reviews, initiated in 1995, 1996
and 1997, respectively. UES and BSES were the only exporters involved in these reviews

2.7 The 1995 review, covering imports during calendar year 1994, was initiated on 14 April 1995 and
was completed on 14 November 1996.° In this review, the USDOC determined a subsidy rate of 1.69
per cent on imports from UES.

2.8 The 1996 review, covering imports during caendar year 1995, was initiated on 25 April 1996 and
completed on 14 October 1997.* In this review, the USDOC established two separate subsidy rates on
account of the fact that UES transformed itself into BSES during the period of review. In particular,
the USDOC edtablished a subsidy rate of 2.40 per cent, applicable to imports from UES made during

! Final Affirmative Countervailing Duty Determination: Certain Hot Rolled Lead and Bismuth Carbon
Seel Products from the United Kingdom Federal Register, 27 January 1993, Val. 58, No. 16, pp. 6237-6246.

2 Allied Steel and Wire Limited (ASW Limited) was involved in the original 1992 investigation as well
asin the 1994 review. However, this company has not participated in any subsequent reviews.

3 Certain Hot-Rolled Lead and Bismuth Carbon Steel Products from the United Kingdont Final
Results of Countervailing Duty Administrative Review. Federal Register, 14 November 1996, Val. 61, No. 221,
pp. 58377-58383.

* Certain Hot-Rolled Lead and Bismuth Carbon Steel Products from the United Kingdont Final
Results of Countervailing Duty Administrative Review. Federal Register, 14 October 1997, Vol. 62, No. 198,
p. 53306.
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the period 1 January 1995 through 20 March 1995, and another subsidy rate of 7.35 per cent,
corresponding to imports from BSES during the period 21 March 1995 through 31 December 1995.
2.9 The 1997 review, covering imports during calendar year 1996, was initiated on 29 April 1997 and
was completed on 15 April 1998.° In this review, the USDOC determined a subsidy rate of 5.28 per
cent on imports from BSES.

1. ARGUMENTSOF THE PARTIES

3.1 The arguments of the parties are set out in their submissions to the Pandl (see Attachments 1.1
through 1.7 for the European Communities and Attachments 2.1 through 2.8 for the United States).

[Argumentsof thethird partiesin Section |V deleted from thisversion.]

® Certain Hot-Rolled Lead and Bismuth Carbon Steel Products from the United Kingdom Final Results
of Countervailing Duty Administrative Review. Federal Register, 15 April 1998, Voal. 63, No. 72, pp. 18367-
18375.
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V. INTERIM REVIEW

51 On 6 October 1999, the Panel issued its interim report to the parties. On 20 October 1999, the
European Communities and the United States requested the Panel to review precise aspects of the
interim report, in accordance with Article 15.2 of the DSU. Neither party requested an additional
meeting with the Panel.

B. COMMENTSBY THE EUROPEAN COMMUNITIES

5.2 The European Communities requested changes to the Panel's description of the European
Communities arguments in paragraphs 6.12, 6.36 and 6.71. We have made certain modifications to
paragraphs 6.12, 6.36 and 6.71.

5.3 The European Communities requested replacing the word "effectively” in the penultimate
sentence of paragraph 6.57 with the word "therefore”. Because we consider the word "effectively”
appropriate in this context, we decline to make the modification requested by the European
Communities.

5.4 The European Communities requested the addition of certain references to footnote 66, in order to
include al references where the parties have discussed the term "deter”. In our view, the references
we have cited in footnote 66 congtitute the clearest statement of the US position on whether
countervailing duties should be applied to deter subsidization. Since it is the postion of the
United States on this matter to which footnote 66 refers, we decline to make the modification
requested by the European Communities.

5.5 The European Communities requested the Pandl to include the terms "of a developing country
Member" in the second sentence of footnote 86. Given the explicit wording of Article 27.13 of the
SCM Agreement, we have modified footnote 86 in line with the European Communities request.

5.6 The European Communities requested the Panel to replace the term "conferred” with the term
"bestowed" in the second sentence of paragraph 6.80, to avoid confusion and to bring this sentence in
line with the terminology used by the Pandl elsewhere in its report. We have modified the second
sentence of paragraph 6.80 accordingly.

5.7 With regard to paragraph 8.1, the European Communities requested the Panel to also recommend
that the United States bring its treatment of pre-privatization subsidies into conformity with the SCM
Agreement. Since our terms of reference are restricted to those measures cited by the European
Communities in document WT/DS138/3 and WT/DS138/3/Corr. 1, we decline to make the
modification requested by the European Communities.

C. COMMENTSBY THE UNITED STATES

5.8 The United States requested the Pand to modify paragraphs 6.24, 6.26, 6.60, 6.61 and 6.62, to
reflect the distinction between the USDOC's 27 January 1993 final determination and the USDOC's
12 October 1993 remand determination. We have made certain changes to the aforementioned

paragraphs.

5.9 The United States requested a modification in the second sentence of paragraph 6.25, concerning
the duration of the allocation period. We have modified the second sentence of paragraph 6.25
accordingly.

510 The United States requested a correction concerning the identification of the Attachment
referenced in footnote 66. We have corrected that reference.
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511 The United States asked the Panel to include a fuller description of its argument in
footnote 66. We have modified our description of the US argument in footnote 66.

512  With regard to paragraph 6.59, the United States requested certain modifications to the Pandl's
description of the US position regarding the existence of "benefit”. The United States considered the
Panel's description incomplete and digointed. We note that the language used by the Pane
to summarize the US position on the existence of "benefit" is taken from a US submission
(Attachment 2.1), and that the United States would simply have the Panel include an extended
description of the US position on the existence of "benefit" taken from the same US submission.
Since the United States has not demonstrated that our summary of the US position is inconsistent with
the arguments made by the United States before this Panel, we decline to make the changes requested
by the United States. Any reader wishing to read a complete description of the US arguments on this
matter may consult the origina US submission, which is explicitly cross-referenced by the Pandl at
paragraph 6.59.

513 The United States requested the Panel to make technical corrections in footnote 75. We have
modified footnote 75 accordingly.

VI. FINDINGS
A. INTRODUCTION

6.1 On 22 March 1993, the US Department of Commerce ("USDOC") published a countervailing
duty order imposing countervailing duties on imports of leaded bars originating inter alia in the
United Kingdom ("UK").*® The USDOC initiated administrative reviews of that order in 1994, 1995,
1996, 1997, 1998 and 1999. This dispute concerns the consistency with Articles 10 and 19.4 of the
Agreement on Subsidies and Countervailing Measures ("SCM Agreement”) of the countervailing
duties imposed as a result of the administrative reviews initiated in 1995, 1996 and 1997.

B. PRELIMINARY ISSUES

1. Participation of observers

6.2 By letter dated Friday, 11 June 1999, the United States asked the Panel to alow observers to
atend the Pandl's meetings with the parties. In response, the Panel issued the following decision at
the first substantive meeting with the parties:

DECISION CONCERNING THE USREQUEST
FOR PARTICIPATION BY OBSERVERS

By letter dated Friday, 11 June 1999, the United States asked the Panel to allow
observers to attend the Panel's meetings with the parties. The Panel notes that the US
request was submitted only one full working day before the first substantive meeting
of the Panel with the parties on Tuesday, 15 June 1999. The Pand regrets that the
United States was not able to submit its request in amore timely manner.

By letter dated Monday, 14 June 1999, the Panel sought the views of the EC, Brazil
and Mexico on this matter. In separate written responses dated 14 June 1999, the EC,
Brazil and Mexico asked the Panel to rgject the US request. The Pand is grateful for
the speed with which the EC, Brazil and Mexico were able to provide their views on
this matter.

36 58 Fed. Reg., p. 15327 (hereinafter "1993 Leaded Bars duty order").
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We note that, in accordance with paragraph 2 of the Panel Working Procedures
contained in Appendix 3 of the DSU ("Appendix 3 Working Procedures'), "[t]he
panel shall meet in closed session.” Wheress paragraph 2 refers to the presence of the
"parties to the dispute” and "interested parties™’ at panel meetings, paragraph 2 does
not refer to the presence of observers. For this reason, we consider that participation
by observers a pand meetings would be inconsistent with paragraph 2 of the
Appendix 3 Working Procedures.

Article 12.1 of the DSU provides that a panel is entitled to depart from or add to
paragraph 2 of the Panel Working Procedures, after consulting the parties to the
dispute. In United States - Import Prohibition of Certain Shrimp and Shrimp
Products, the Appellate Body explained that:

" ... Article 12.1 of the DSU authorizes panels to depart from, or add to, the Working
Procedures set forth in Appendix 3 of the DSU, and in effect to develop their own
Working Procedures, after consultation with the parties.”

Article 12.1 of the DSU requires a panel to consult with the parties before developing
its own Working Procedures. Article 12.1 does not expressly require a panel to seek
the agreement of the parties to the dispute before developing its own Working
Procedures. However, in certain circumstances such agreement would appear
appropriate. This is especialy so with regard to the participation of observers, as a
result of possible implications for the confidentiality of parties ora statements to the

pandl.

Paragraph 3 of the Appendix 3 Working Procedures provides that "documents
submitted to [the panel] shall be kept confidential.” Paragraph 3 does not refer to the
confidentiality of oral statements made by parties during meetings with the panel.
However, to the extent that a party's oral statement refers to, or repeats, al or part of
its written submission to the panel, a failure to protect the confidentiality of a party's
oral statement could effectively undermine the confidentiality of its written
submission.

By virtue of paragraph 3 of the Appendix 3 Working Procedures, a party may forego

the confidentiality of its written and oral submissions by "disclosing statements of its
own position to the public." We note that it is up to each party to decide whether it

wishes to forego the confidentiality of its submissions to the panel. This is not a
decision to be made by apanel. Sinceit is up to each party to decide whether or not it

chooses to forego its right to confidentiality for its written and oral submissions to a
panel, we are obliged to seek the agreement of each party before implementing

Working Procedures that might undermine the confidentiality of a party's written and

oral submissions. By its 14 June response to the US request of 11 June 1999, the EC

effectively withheld such agreement. As aresult, we are not in a position to develop
any Working Procedures that might jeopardise the confidentiality of the EC written
and oral submissions to the Panel. Accordingly, we are unable to grant the US
request to open this meeting to observers.

2. Amicuscuriaebrief

6.3 On 19 July 1999, we received a brief from the American Iron and Stedl Ingtitute ("AlSI") dated
13 July 1999. We note that, by virtue of Articles 12 and 13 of the DSU, a pand "has the discretionary

37 In our opinion, the term "interested parties" refers to third parties, i.e., "parties which have notified
their interest in the dispute to the DSB" (paragraph 6, Appendix 3 Working Procedures).
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authority ether to accept and consider or to reject information and advice submitted to it, whether
requested by a panel or not."*® While we clearly have the discretionary authority to accept the AlSI
brief, in this case we chose not to exercise that authority as a result of the late submission of the brief.
The AISI brief was submitted after the deadline for the parties rebuttal submissions, and after the
second substantive meeting of the Panel with the parties. Thus, the parties have not, as a practica
matter, had adequate opportunity to present their comments on the AISI brief to the Pand. In our
view, the inability of the parties to present their comments on the AISI brief raises serious due process
concerns as to the extent to which the Panel could consider the brief. In accordance with Article 12.1
of the DSU, the Panel may have been entitled to delay its proceedings in order to provide the parties
sufficient opportunity to comment on the AISI brief. However, we considered that any such delay
could not be justified in the present case.

3. Request for information

6.4 In its written response to a question from the Panel,* the European Communities requested the
Panel to "ask the United States to provide al parties with [the] facts [surrounding the Richemont spin-
off in Stainless Steel Sheet and Strip in Coils from France'’], including: (1) the essentil USDOC
spin-off calculation worksheets containing all the specific numbers that led to the conclusions drawn
by USDOC regarding the spin-offs in the case, and (2) al supporting memorandums, including the
portion of the verification report dealing with Richemont cited by the USDOC a 64 Fed. Reg.
30776."

6.5 In response to a separate question from the Panel, the United States asserted that such information
"was submitted ... as business proprietary information, and USDOC is therefore precluded by U.S.
law from divulging it."

6.6 We note that, by virtue of Article 13 of the DSU, a pand has authority to seek information and
technica advice from "any individua or body" it may consider appropriate, or from "any relevant
source” The "comprehensive nature’ of this authority was emphasised by the Appellate Body in
United Sates - Shrimp.** In Canada - Measures Affecting the Export of Civilian Aircraft, the
Appellate Body explicitly stated that a panel has the authority to seek information from "any Member,
including a fortiori a Member who is a party to a dispute before a panel."*?

6.7 Thus, if we consider it appropriate, there is no doubt that we have the authority to request
information concerning the Richemont spin-off from the United States. In particular, we are not
persuaded that the proprietary nature of the information precludes us from requesting (or the
United States from submitting) the information, since it is open to the Panel to implement special
procedures to protect proprietary information.*>  However, we do not consider it necessary to request
the relevant information from the United States. In our view, the present dispute can be resolved
without reference to the precise facts surrounding the Richemont spin-off in Sainless Steel Sheet and
Srip.  For this reason, we decline to exercise our authority under Article 13 of the DSU to ask the
United States to provide the information sought by the European Communities.

38 United States - Import Prohibition of Certain Shrimp and Shrimp Products (hereinafter "United
Sates- Shrimp"), WT/DS58/AB/R, adopted 6 November 1998, para. 108.

39 See Attachment 1.3, Question 3.

40 qainless Steel Sheet and Strip in Coils from France, 64 Fed. Reg. 30774, 8 June 1999 (hereinafter
"Stainless Steel Sheet and Strip in Coils from France").

“1 United Sates - Shrimp, WT/DS58/AB/R, adopted 6 November 1998, para. 104.

2 Canada - Measures Affecting the Export of Civilian Aircraft (hereinafter 'Canada Aircraft"),
WT/DS70/AB/R, adopted 20 August 1999, para. 185.

43 We note that such special procedures were implemented by the Canada Aircraft panel
(WT/DS70/AB/R, adopted 20 August 1999, Annex 1).
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4. Standard of review
@ The United States

6.8 The United States asserts that the standard of review set forth in Article 17.6 of the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 (hereinafter the
"AD Agreement") is expressly made applicable to disputes under the SCM Agreement by virtue of the
Ministerial Declaration on Dispute Settlement Pursuant to the Agreement on Implementation of
Article VI of the General Agreement on Tariffs and Trade 1994 or Part V of the Agreement on
Subsidies and Countervailing Measures (hereinafter "Ministerial Declaration"), which refers to “the
need for consistent resolution of disputes arising from anti-dumping and countervailing duty
measures.” The United States argues that this Ministerial Declaration "must have some meaning”. In
the United States view, Members were aware of the many similarities between the anti-dumping
proceedings and the countervailing duty proceedings that a panel would be reviewing, and they did
not want inconsistent resolutions for disputes under the AD Agreement and the SCM Agreement
smply because of the use of different standards of review. According to the United States, the import
of the Ministerial Declaration is that a panel should use the AD Agreement's standard of review when
reviewing a countervailing duty proceeding.

6.9 In response to a question from the Panel regarding the Ministerial Decision on Review of Article
17.6 of the Agreement on Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994 (hereinafter "Ministeria Decision”), the United States asserts that the Article 17.6
standard of review does not apply to the present dispute by virtue of the "genera application” of that
provision. Accordingly, the United States argues that the Ministerial Decision is not relevant in this
dispute.

6.10 In the event that the Pandl finds the standard of review set forth in Article 17.6 of the AD
Agreement inapplicable to this dispute, the United States accepts that the Appellate Body’s decision
in European Communities - Measures Concerning Meat and Meat Products” states the applicable
standard of review, i.e., that set forth in Articles 3.2 and 11 of the DSU. However, the United States
asserts that the Hormones decision does not represent a compl ete statement of the standard of review
that must be applied by the Panel in this dispute. In particular, with regard to legal questions, the
Hormones decision explains only that a pane must apply the customary rules of interpretation of
public international law. It does not address what a panel should do in the situation where, as in the
present case, the agreement at issue is silent with regard to a particular matter even after applying the
customary rules of interpretation of public internationa law. According to the United States, the key
provision in the SCM Agreement -- Article 1.1 -- is silent regarding how an investigating authority is
to handle previoudy bestowed subsidies following a change in the ownership of the subsidized
company.

6.11 The United States submits that, when the SCM Agreement is silent, a pand addressing a
dispute under Part V of the SCM Agreement should follow either United Sates - Imposition of
Countervailing Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway, where the
panel stopped its anadysis and found the challenged approach to be not inconsistent with the relevant
agreement after determining that the agreement was silent,”®> or New Zealand - Imports of Electrical
Transformers from Finland, where the panel took a dightly different approach and found no violation

44 European Communities- Measures Concerning Meat and Meat Products (hereinafter "Hormones"),
WT/DS26/AB/R, WT/DS48/AB/R, adopted 19 February 1998, at paragraphs 114-19.

*5 United States - Imposition of Countervailing Duties on Imports of Fresh and Chilled Atlantic Salmon
from Norway (hereinafter "United States - Salmon™), adopted 28 April 1994, BISD 41S/576, at paras. 243-46
and 247-49.
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of the relevant agreement after concluding that the approach used by the investigating authority
“ appeared to be a reasonable one.”*°

(b) The European Communities

6.12 The European Communities objects to the application of the standard of review set forth in
Article 17.6 of the AD Agreement to the present case. The European Communities asserts that
Articles 3.2 and 11 of the DSU set the standard of review applicable in this dispute. The European
Communities takes issue with the US interpretation of the Ministerial Declaration, asserting that a
“congistent resolution” of disputes does not alow for an “adoption” of Article 17.6 of the AD
Agreement in a different Agreement than for which it was written. The European Communities
argues first that Ministerial Declaration is not a covered agreement and therefore not within the
Panel’s mandate; it is more in the nature of a reminder to negotiators to aim for consistency between
the Antidumping and Countervailing Duty provisions. In any event, the EC submits that any meaning
it has is much more limited , requiring only that parallel provisons in the two Agreements should be
dealt with in a consistent way. For example, an alegation that an investigating country had exceeded
the maximum 18 months for an investigation should not be treated differently in anti-dumping and
countervailing duty cases’ The European Communities asserts that taking the far-reaching step of
adopting textua provisions into an Agreement which are not there would "add to or diminish the
rights and obligations provided in the covered agreements’, and would therefore violate Article 3.2
DSU.

6.13 The European Communities submits that there is no ground for ignoring the text of the
Ministerial Decision and the United States offers none. The text of the Ministerial Decision is clear,
in that it should be decided at a later time whether or not Article 17.6 of the AD Agreement could be
capable of “genera application”. The European Communities believe that the ordinary meaning of
the term “genera application” is the “use outside the Anti-Dumping Agreement”, or the “use in all
other covered agreements of the WTO”. The text of the Ministerial Decision does not contain any
preferentia treatment for the SCM Agreement, which would somehow allow the adoption of the 17.6
standard aready at this moment in time in the SCM Agreement.

6.14  The European Communities denies that the SCM Agreement is “silent” on the key issues in
dispute, since the SCM Agreement is not “slent” on the fundamental obligation of a Member to
establish the existence of a “benefit”, and therefore a “subsidy” which may be “offset” by
countervailing duties, to the company under investigation. The European Communities also argues
that there is no room for a reliance on the two pre-WTO cases referred to by the United States, since
they concern only technical factua calculations by national authorities in areas in which the relevant
GATT Codes were silent. As such, the European Communities believes that these cases are
paticularly lacking in relevance in the present case, where a fundamental precept of the SCM
Agreement is at issue.

(c) Evaluation by the Panel

6.15 The United States advocates the application of the standard of review set forth in Article 17.6
of the AD Agreement. Given the nature of the present dispute, it is in particular the standard of
review set forth in paragraph (ii) of Article 17.6 which the United States would have us apply.
Article 17.6 (ii) of the AD Agreement provides:

* New Zealand - Imports of Electrical Transformers from Finland (hereinafter "New Zealand -
Transformers'), adopted on 18 July 1985, BISD 32/S55, at paras. 4.2-4.3.

7 Thus, the European Communities asserts for example that disputes regarding Articles 5.10 of the AD
Agreement and 11.11 of the SCM Agreement should be resolved in a consistent way.
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"the panel shall interpret the relevant provisions of the Agreement in accordance with
customary rules of interpretation of public internationa law. Where the panel finds
that a relevant provison of the Agreement admits of more than one permissible
interpretation, the panel shal find the authorities measure to be in conformity with
the Agreement if it rests upon one of those permissible interpretations.”

6.16 At the outset, we note that the United States does not rely on the provisions of the SCM
Agreement to argue that the standard of review set forth in Article 17.6 of the AD Agreement applies
in the present case. We aso note that, in light of the Ministeria Decision, the United States does not
consider the Article 17.6 standard of review to be of "genera application”. Rather, the sole basis
relied on by the United States for applying the Article 17.6 standard of review is the Ministeria
Declaration which, in the opinion of the United States, "must have some meaning".

6.17 We agree that the Ministeria Declaration "must have some meaning’. However, it is not
immediately apparent from the text of the Ministerial Declaration that it has the meaning attributed to
it by the United States”® Assuming arguendo that it was the intention of the Ministers to introduce
the standard of review set forth in Article 17.6 of the AD Agreement into the SCM Agreement (with a
view to resolving anti-dumping and countervailing duty disputes in a consistent manner)*®, there is
nothing in the Minigteria Declaration to create any obligations in this regard. We note that the
Ministerial Declaration is a mere "Declaration”, rather than a "Decision” of the Ministers. In our
view, a Declaration lacks the mandatory authority of a Decison. In the Ministerial Declaration,
Ministers smply "recognize ... the need" for the consistent resolution of disputes. In our opinion, the
simple recognition of the need for an action does not mandate that action. In a Ministerial Decision,
by contrast, Ministers "decide" that certain action shall be taken.  For these reasons, we do not
consider that the Ministerial Declaration imposes any obligations on this Panel. In particular, we do
not consider that the Ministerial Declaration requires this Panel to apply the standard of review set
forth in Article 17.6 of the AD Agreement.

6.18  We note that, by virtue of Article 30 of the SCM Agreement, the provisions of the DSU are
applicable to the settlement of disputes under the SCM Agreement, "except as otherwise specificaly
provided [t]herein." In the absence of any specific standard of review provided for in the SCM
Agreement, we consider that we are subject to the standard of review set forth in Article 11 of the
DSU. By virtue of that provision, we are required to "make an objective assessment of the matter
before [ug], including an objective assessment of ... the applicability of and conformity with the
[SCM Agreement]". We note that this approach is entirely consistent with statements made by the
Appéllate Body in Hormones.™® We also note that the United States has in principle accepted the
application of the standard of review set forth in Article 11 of the DSU, in the event that we do not
apply the standard of review set forth in Article 17.6 of the AD Agreement.

6.19 The United States has argued that the standard of review provided for in Article 11 of the
DSU does not apply in cases "where the agreement at issue is silent with regard to a particular matter
even after applying the customary rules of interpretation of public international law.” In such cases,
the United States argues that panels should apply the same standard of review applied by the GATT
panelson United States Salmon and New Zealand Electrical Transformers. We do not consider it

“8 | ndeed, we note that a further meaning has also been attributed to the Ministerial Declaration by the
European Communities.

49 We note that the matter in the present case is essentially concerned with the existence of a subsidy.
This, of course, is not a matter that would ever arise in the context of a dispute concerning anti-dumping duties.

% We note in particular that, "[i]n so far as legal questions are concerned - that is, consistency or
inconsistency of a Member's measure with the provisions of the applicable agreement - ... Article 11 of the DSU is
directly on point, requiring a panel to "make an objective assessment of the matter before it, including an objective
assessment of the facts of the case and the applicability of and conformity with the relevant covered agreements...."
(Hormones, WT/DS26/AB/R, WT/DS48/AB/R, adopted 19 February 1998, para. 118).
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necessary to address this argument in any detail, since we disagree with the United States that the
SCM Agreement is silent with regard to the particular matter at issue in the present dispute. As
explained fully in the next section of our report, we consider Articles 1.1(b), 19.1, 19.4 and 21.1 of the
SCM Agreement, and Article VI:3 of the GATT 1994, to be particularly relevant to the matter before
us.

C. WERE THE COUNTERVAILING DUTIES IMPOSED AS A RESULT OF THE 1995, 1996 AND 1997
ADMINISTRATIVE REVIEWS CONSISTENT WITH ARTICLES 10 AND 194 oOF THE SCM
AGREEMENT?

6.20 The European Communities claims that the countervailing duties imposed as a result of the
administrative reviews initiated in 1995, 1996 and 1997 are inconsistent with Articles 10 and 19.4 of
the SCM Agreement because the USDOC failed to take proper account of various changes in
ownership concerning the UK leaded bar producers/exporters under review. Since the European
Communities Article 19.4 claim repeats many of the arguments advanced in support of its Article 10
claim, we consider it appropriate to first address the European Communities Article 10 claim.

6.21 Before examining the substance of the European Communities Article 10 claim, we shall first
review the principal facts surrounding the three administrative reviews at issue.

1. The Facts

6.22 From 1967 to 1986, the main UK producer/exporter of hot rolled lead and bismuth carbon
steel (hereinafter "leaded bars') was British Steel Corporation ("BSC"). BSC was a state-owned
enterprise. United Engineering Steels ("UES") was created in 1986, as a joint venture between BSC
and privately-owned Guest, Keen and Nettlefolds ("GKN"). Both BSC and GKN provided assets to
UES, in return for equal shares in the joint venture. In particular, BSC spun-off its leaded bar-
producing assets (known as the "Specid Steels Business') to UES. Negotiations concerning this
change in ownership, including the extent of BSC's holding in UES, were conducted at arm's length,
consistent with commercia considerations. BSC ceased producing leaded bars after the spin-off of its
leaded bar-producing assets to UES.

6.23 BSC was privatized in 1988. As afirst step, in September 1988 British Steel public limited
company ("BSplc") assumed the property, rights and liabilities of BSC, including BSC's holding in
UES. In December 1988, sharesin BSplc were sold through the stockmarket. The US Department of
Commerce ("USDOC") confirmed that the sale of BSplc shares was a arm's length, for fair market
vaue and consistent with commercia considerations. Henceforth, both UES parent companies
(BSplc and GKN) were in private hands. On 20 March 1995 BSplc purchased GKN's holding in
UES, whereupon UES was renamed British Steel Engineering Steels ("BSES").

6.24 On 8 May 1992, a countervailing duty investigation was initiated by the United States against
imports of leaded bars from, inter alia, the United Kingdom. The period of investigation was caendar
year 1991. On 27 January 1993, the United States Department of Commerce (USDOC) issued its final
determination, but later amended this determination on 12 October 1993 pursuant to a court remand
(hereinafter collectively "1993 Leaded Bars determination”).”* On 22 March 1993, the USDOC
published a countervailing duty order imposing countervailing duties on imports of leaded bars
originating inter alia in the United Kingdom.

®1 Final Affirmative Countervailing Duty Determination: Certain Hot Rolled Lead and Bismuth
Carbon Steel Products from the United Kingdom 58 Fed. Reg. 6237, and Remand Determination of US
Department of Commerce on General Issues of Privatization, Certain Hot Rolled Lead and Bismuth Carbon
Seel Products from the United Kingdom, 12 October 1993 (unpublished).

52 58 Fed. Reg., p. 15327 (hereinafter "1993 Leaded Bars duty order").
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625 Inits 1993 Leaded Bars determination, the USDOC found that non-recurring,®® untied™
subsidies had been bestowed on BSC prior to 1986. The USDOC dlocated these subsidies over 15
years, deemed to be the useful life of productive assets in the stedl industry.*® The period over which
the pre-1985/86 subsidies were allocated therefore included the creation of UES (1986), the
privatization of BSplc (1988), and BSplc's acquisition of UES (1995).

6.26 TheUSDOC 1993 Leaded Bars determination concerned imports of leaded bars produced by
UES. The USDOC found that a portion of the pre-1985/86 subsidies provided to BSC "travelled™® to
UES, via BSC's Specid Steels Business. In doing so, the USDOC first calculated the pro rata portion
of pre-1985/86 subsidies to BSC (alocated to the period of investigation of the 1993 Leaded Bars
determination) that could be attributed to its Special Steels Business. Using its “change-in-
ownership” methodology, the USDOC then determined what portion of the pre-1985/86 subsidies
attributable pro rata to BSC's Specia Steels Business during the period of investigation should “pass
through” to UES via BSC's Speciad Steels Business. Countervailing duties were imposed on imports
of leaded bars produced by UES on the basis of the portion of benefit "passing through” from BSC to
UES during the period of investigation.

6.27 The USDOC's 1993 Leaded Bars duty order was subject to administrative review in 1994,
1995, 1996, 1997, 1998 and 1999. The administrative review initiated in 1994°" covered part of 1992
and al of 1993 imports of leaded bars produced by UES. The adminidtrative review initiated in
1995°° covered 1994 imports of leaded bars produced by UES. The USDOC applied the methodology
described in the preceding paragraph to calculate the amount of countervailing duties to be imposed
on such imports.

6.28 The administrative review initiated in 1996>° covered imports during the calendar year 1995,
the year in which BSplc acquired GKN's interest in UES. For 1995 imports of leaded bars prior to
BSplc's March 1995 acquisition of UES (i.e., leaded bars produced by UES), the USDOC applied the
same "change-in-ownership" methodology as for the 1993 Leaded Bars determination, and the 1994
and 1995 administrative reviews.

6.29  For 1995 imports subsequent to BSplc's 20 March 1995 acquisition of UES (.e., imports of
leaded bars produced by BSplc/BSES), the USDOC adopted a two-stage "pass through” approach.
Firgt, the USDOC took the benefit of prior BSC subsidies already deemed to have "passed through” to

%3 The parties do not disagree that these subsidies were "non-recurring”. The Panel sees no reason to
guestion the classification of the relevant subsidies as "non-recurring”, since they were provided on an irregular
basis.

%4 The parties do not disagree that these subsidies were "untied". The Panel sees no reason to question
the classification of the relevant subsidies as "untied", since they were provided on a company-wide basis, rather
than being directed at specific products.

> The Panel understands that the USDOC assumed that the "benefit" from non-recurring, untied
"financial contributions" bestowed on BSC would "benefit" BSC's future production, because it would be used
for investment in productive assets. It is for this reason that the duration of future "benefit" is determined by
reference to the useful life of productive assets in the steel industry. The European Communities has not
disputed this approach.

%6 Remand Determination of US Department of Commerce on General Issues of Privatization, Certain
Hot Rolled Lead and Bismuth Carbon Steel Products fromthe United Kingdom, 12 October 1993 (unpublished),
page 3.

57 Certain Hot Rolled Lead and Bismuth Carbon Steel Products from the United Kingdom, 60 Fed.
Reg. 44029 (hereinafter "1994 administrative review").

%8 Certain Hot Rolled Lead and Bismuth Carbon Steel Products from the United Kingdom 61 Fed.
Reg. 58377 (hereinafter "1995 administrative review").

%9 Certain Hot Rolled Lead and Bismuth Carbon Steel Products from the United Kingdom 62 Fed.
Reg. 53306 (hereinafter "1996 administrative review™).
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UES (as for pre-20 March 1995 imports), and used its change-in-ownership methodology to alocate
that benefit between BSplc (the buyer) and GKN (the seller). Second, the USDOC calculated the
benefit "passed through" from BSC to BSplc upon the privatization of BSC.** To do so, USDOC
caculated al the non-recurring, untied subsidies previously bestowed on BSC, minus those already
alocated to UES by virtue of the latter's acquisition of BSC's Speciad Steels Business assets.  This
residua category of subsidies to BSC had not been considered by the USDOC before, since BSC had
not produced any of the imported leaded bars hitherto taken into account by the USDOC. Usng its
change-in-ownership methodology, USDOC then alocated a portion of these residual BSC subsidies
to BSplc (the buyer of BSC), and a portion to the United Kingdom government (the sdller of BSC).
Thus, countervailing duties for post-20 March 1995 imports of leaded bars produced by BSplc/BSES
were calculated on the basis of (1) "benefit* passing through from UES to BSplc, and (2) "benefit"
passing through from BSC to BSplc.

6.30 The administrative review initiated in 1997°" covered imports during the calendar year 1996.
The USDOC adopted the same two-stage approach as in the 1996 administrative review for post-20
March imports of leaded bars produced by BSplc/BSES.

2. TheEC Article10claim

(@ Arguments of the parties

6.31 We st forth below our understanding of the principa arguments advanced by the parties.
() The European Communities

6.32 The European Communities submits that the three administrative reviews at issue are
inconsistent with Article 10 of the SCM Agreement, read in conjunction with Articles 19, 1 and 14 of
the SCM Agreement, because they impose countervailing duties on the imports of privately-owned
companies without first examining or establishing whether there exists any subsidy relating to those
imports. According to the European Communities, Article 10 of the SCM Agreement requires that a
WTO Member take “al necessary steps’ to ensure that countervailing duties are imposed by its
authorities only in conformity with the terms of the SCM Agreement. The European Communities
asserts that Article 10 mandates that a Member make a threshold determination of the “existence” of a
subsidy before examining other ASCM requirements.  Such a determination must occur prior to and
wholly distinct from the later determination of the amount of a subsidy, for which it is a necessary
condition precedent.

6.33 The European Communities considers that, consistent with the mandate of Article 10, the
fundamenta requirement first to determine that a“ subsidy exists’ is aso found elsewhere in the SCM
Agreement, including Articles 19.1 and 19.4, and in Article VI of the GATT 1994. Article 19.1
establishes that a Member may impose countervailing duties only after making “a final determination
of the existence and amount of asubsidy . . .". Article 19.4 ASCM requires that “[n]o countervailing
duty shal be levied on any imported product in excess of the amount of the subsidy found to exist

... Article VI:3 of the GATT 1994 sets forth the same obligation, requiring that “[n]o
countervailing duty shal be levied on any product . . . in excess of an amount equal to . . . the subsidy
determined to have been granted. .. .”.

% Thus, it is only once BSplc acquires full ownership of UES that the privatization of BSC becomes
relevant to the USDOC's findings.

61 Certain Hot Rolled Lead and Bismuth Carbon Steel Products from the United Kingdom 63 Fed.
Reg. 18369 (hereinafter "1997 administrative review™).
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6.34  Thus, according to the European Communities, the terms of the SCM Agreement require
Members to “take all necessary steps’ to demonstrate the existence of a subsidy. Consistent with this
plain language, this inquiry must occur before a countervailing measure may be imposed. A
Member’s obligation in this regard cannot and does not end with a determination that an unrelated
party at some point in the past received a subsidy. According to the European Communities, it must
be demonstrated as a result of all available evidence that the party under investigation, whose goods
are the ones subject to an offsetting countervailing duty, was the recipient of a subsidy. This means
that it must be demonstrated (not arbitrarily assumed) that the party under investigation has either
received itself afinancial contribution and a benefit, or has benefited from afinancia contribution to a
third party. By the clear terms of the Agreement, calculating the amount or alocation of a “subsidy”
may not take place without first establishing its existence.

6.35 The European Communities notes that, according to Article 1.1 of the SCM Agreement, a
"subsidy" exigts if a"financia contribution” by a government or public body confers a "benefit". The
European Communities acknowledges that a “financia contribution” was made by the United
Kingdom Government to BSC. The European Communities further acknowledges that such financial
contributions benefited BSC in the past and congtituted “subsidies’ to that firm. The European
Communities contends, however, that such prior contributions are not “subsidies’ in the cases that
form the basis for the dispute before this Panel, because they confer no “benefit” on UES or
BSplc/BSES, the companies whose products are subject to the relevant US countervailing duty
determinations and whose imports into the United States are being assessed for countervailing duties.

6.36  The European Communities submits that, with reference to the context provided by Article 14
of the SCM Agreement, "benefit" must be determined by reference to the market. A "benefit” is only
conferred if a"financial contribution” is made available on terms more favourable than those available
to the recipient on the market. Accordingly, where a privately-owned company has purchased
productive assets at fair market value in an arm’ s-length transaction, there can be no benefit conferred
on the purchaser within the meaning of the ASCM. A purchaser of formerly state-owned assets at
market value is not in any way put in a more advantageous position in comparison to the market.

6.37  The European Communities submits that a "benefit" must be shown to have been conferred
on the company whose imports are to be countervailed. According to the European Communities, the
record of the Leaded Bars determinations before this Panel makes clear that the United States
explicitly and repeatedly has refused to enquire as to whether a benefit, and therefore a“ subsidy”, was
conferred on BSplc/BSES or UES, much less to demonstrate that such a "benefit” was actually
conferred. Rather, the United States improperly presumed that such a "benefit* was conferred by
stating that a previous contribution to BSC “passed through” to UES and BSplc/BSES without
demondtrating the “pass through” as an economic redlity or explaining the nature of the “pass
through” by reference to the SCM Agreement or to any commercia or market benchmark.

6.38  With reference to footnote 36 to Article 10 of the SCM Agreement, and Article V1.3 of the
GATT 1994, the European Communities asserts that the object and purpose of countervailing dutiesis
to offset, or neutralise, a subsidy. A Member may not impose countervailing duties to more than
offset a subsidy. The European Communities submits that countervailing duties were levied by the
United States on UES and, in turn, BSplc/BSES without any demonstration by the United States of
the existence of a "subsidy”. In doing so, the United States by definition imposed countervailing
duties that go beyond “offsetting” any subsidy bestowed directly or indirectly upon the manufacture,
production or export of subject merchandise by those companies.

(i) The United Sates

6.39 The United States submits that the USDOC administrative reviews at issue were consistent
with Article 10 of the SCM Agreement. According to the United States, the SCM Agreement only
directs (in Article 1) that the investigating authority identify the existence of a "subsidy,” including a
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subsidy "benefit,” as of the time of the subsidy bestowal and (in Article 14) that the investigating
authority measure the identified subsidy "benefit" through certain market-rate benchmarks as of the
time of the subsidy bestowal.

6.40 In addition, the SCM Agreement contemplates that the measured subsidy “benefit” will be
alocated over time, athough it does not direct how this alocation must be done. Beyond that,
however, the SCM Agreement is silent. It does not address a change in ownership, at least in the
context of a countervailing duty proceeding. Specificaly, it does not explain whether and, if so, how
the investigating authority should take account of a change in ownership taking place after the subsidy
bestowdl. In fact, the only place where the SCM Agreement addresses changes in ownership isin a
provision dealing not with countervailing duty proceedings (under Part V of the SCM Agreement),
but rather with WTO subsidy challenges under Part 111 of the SCM Agreement. That provision,
Article 27.13, strongly implies a genera rule that previoudy bestowed subsidies remain actionable
and are allocable to the successor company's production following a change in ownership, which is
consistent with USDOC' s approach but exactly the opposite of the approach advocated by the EC.

6.41  According to the United States, nothing in Article 1 or Article 14 requires the investigating
authority to make a new "benefit" determination, or a new measurement of "benefit", smply because
the ownership of the original subsidy recipient/beneficiary has changed hands. The United States
submits that the SCM Agreement assumes that subsidies satisfying the requirements of Article 1.1
benefit the merchandise produced as a result of those subsidies, regardless of who owns the company
or the productive assets used to produce the merchandise and regardless of who purchases the
merchandise. In the case of untied, non-recurring subsidies, the relevant financial contribution is
deemed to benefit the activities of the subsidized company over a period of time, known as the
"benefit stream”. Likewise, the United States submits that, because Article 27.13 of the SCM
Agreement contemplates a generd rule that previoudly bestowed subsidies remain actionable and are
allocable to the production of the surviving privatized company, Article 27.13 implicitly rgects the
contrary notion that a subsidy "benefit" must be re-identified or remeasured as of the time of the
change in ownership.

6.42 The United States believes that the European Communities is making a crucia -- yet
unsupportable -- assumption when it argues that the investigating authority is required to make
another "benefit" determination when the ownership of the subsidy recipient changes hands, given
that the SCM Agreement requires the investigating authority to establish that the firm under
investigation was the subsidy recipient before it may impose duties. The European Communities is
assuming that when the ownership of the subsidy recipient changes hands, the successor firm is
unrelated to, and different from, the subsidy recipient. Plainly, while the owners may be different
and unrelated, the productive assets which benefitted from the subsidy before the change in ownership
are the same ones used by the new owners after the change in ownership. The United States argues
that the determinative factor is the productive assets -- not the owners -- given that Article VI:3 of the
GATT 1994 and Article 10 of the SCM Agreement refer to the "subsidy" as having been "bestowed,
directly or indirectly, upon the manufacture, production or export of* the product. In focusing on the
productive assets, the United States asserts that the successor firm really is "no different” from the
subsidy recipient, and consequently there is no need -- even under the European Communities theory
-- for a second benefit determination after the change in ownership.

6.43 The United States also strongly disagrees with the European Communities assertion that it is
necessary for the investigating authority to demonstrate that the firm under investigation was the
actua recipient of the subsidy before it may impose duties. This assertion in no way follows from the
fact that the investigating authority must firgt identify the existence of a subsidy before measuring and
alocating the amount of the subsidy found to exist and imposing a countervailing duty. The smple
requirement that the investigating authority begin its analysis by first identifying the existence of a
subsidy does not shed any light on the question whether the identified benefit must be the one
bestowed originally or whether a continuing benefit must be identified with regard to the new owner
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of the subsidy recipient.®” Furthermore, the United States considers it especially significant that the
European Communities does not, in its view, rely on the text of the provision that directly governs the
identification of the subsidy benefit, i.e, Article 1.1(b), or even the context provided by the
measurement provisions of Article 14, when it attempts to support its crucia assertion that it is
necessary for the investigating authority to demonstrate that the firm under investigation was the
subsidy recipient before it may impose duties. Instead, the only support that the EC offersis what it
(erroneoudly) views as the object and purpose of the SCM Agreement, which, according to the EC, is
the impostion of duties to offset the continuing subsidy benefit received by the firm under
invegtigation. The United States concedes that, in the context of the SCM Agreement, there must be,
as a practica matter, some entity or individual that receives the Article 1.1 financia contribution.
However, this by itself does not mean that the Article 1.1 “benefit” is to that recipient entity or
individual. In fact, Article 1.1 itself is slent regarding who or what is the beneficiary of a subsidy.
Article VI:3 of GATT 1994 and Article 10 of the SCM Agreement, meanwhile, provide that the
purpose of imposing countervailing duties is to offset subsidies bestowed on the manufacture,
production or export of the merchandise. In other words, the United States submits that these
provisions contemplate that a subsidy benefits the manufacture, production or export of merchandise.

6.44  The United States asserts that the USDOC's change-in-ownership methodology is consistent
with the object and purpose of the SCM Agreement, which is to deter and offset trade-distorting
government subsidies benefitting merchandise and causing injury to an industry in an importing
country. Consistent with this object and purpose, USDOC's methodology helps to remedy the
injurious trade distortions that result from government subsidization even after the ownership of the
subsidy recipient/beneficiary has changed hands in an arm’s length, fair market value transaction. In
the United States' view, the European Communities has misstated the object and purpose of the SCM
Agreement as being the imposition of duties to offset the continuing subsidy benefit received by the
firm under investigation. The United States asserts that the object and purpose of the SCM
Agreement is, in fact, to deter and offset trade-distorting government subsidies benefitting
merchandise and causing injury to an industry in the importing country. The United States submits
that the USDOC imposes countervailing duties in a change-in-ownership situation in order to offset
the subsidization found to exist, just as is contemplated by Article 19.4 of the SCM Agreement. The
United States does not impose any additiona dutiesin an effort to deter subsidization.

(b) Evaluation by the Panel
6.45 Article 10 of the SCM Agreement providesin relevant part:

"Members shdl take al necessary steps to ensure that the impostion of a
countervailing duty* on any product of the territory of any Member imported into the
territory of another Member is in accordance with the provisions of Article VI of
GATT 1994 and the terms of this Agreement.” (* footnote omitted)

6.46 In applying Article 10 of the SCM Agreement, we recall that Article 3.2 of the DSU requires
panels to interpret "covered agreements’, including the SCM Agreement, "in accordance with
customary rules of interpretation of public internationa law”. The rules of treaty interpretation set
forth in Article 31 of the Vienna Convention on the Law of Treaties ("Vienna Convention”), have

2 The United States agrees that the investigating authority must first identify the existence of a
subsidy, i.e., a “financial contribution” and a “benefit,” before measuring and allocating the amount of the
subsidy found to exist or imposing a countervailing duty. The United States notes, however, that when the
investigating authority uses the benefit-to-recipient measurement standard, the act of identifying the benefit
(under Article 1 of the SCM Agreement) is normally the same as measuring the benefit (under Article 14 of the
SCM Agreement). The separate act of allocating the identified and measured benefit over time can only be done
afterwards.
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"attained the status of a rule of customary or general international law".®® Artidle 31.1 of the Vienna
Convention provides:

"A treaty shdl be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in the light of its object and

purpose’.

6.47 By virtue of the ordinary meaning of Article 10, a Member is required to "take all necessary
steps’ to ensure that any countervailing duty it applies is "in accordance with" Article VI of GATT
1994 and the terms of the SCM Agreement. A Member will therefore violate Article 10 if it imposes
a countervailing duty that is not "in accordance with" Article VI of GATT 1994 or the terms of the
SCM Agreement.

(i) Conditions for the imposition of countervailing duties

6.48 The European Communities has argued that the United States has violated Article 10 by

imposing countervailing duties on imports of leaded bars produced by UES and BSplc/BSES in a
manner not in accordance with Article 19 of the SCM Agreement or Article VI:3 of the GATT 1994.

According to the European Communities, paragraphs 1 and 4 of Article 19 of the SCM Agreement
require the United States to demonstrate the existence of a subsidy in respect of imports of leaded bars
produced by UES and BSplc/BSES before impaosing countervailing duties on such imports.

6.49 Article 19.1 of the SCM Agreement provides:

"If, after reasonable efforts have been made to complete consultations, a Member
makes a finad determination of the existence and amount of the subsidy and that,
through the effects of the subsidy, the subsidized imports are causing injury, it may
impose a countervailing duty in accordance with the provisions of this Article unless
the subsidy or subsidies are withdrawn."

6.50 Congstent with the ordinary meaning of Article 19.1, the imposition by a Member of a
countervailing duty on an imported product is subject to two conditions. First, the Member must have

made a final determination of the existence and amount of a (countervailable)® subsidy in respect of

the imported products. Second, the Member must have made afinal determination that the subsidized
imports are causing injury to the relevant domestic industry. Leaving aside the issue of injury,

Article 19.1 is therefore clearly based on the premise that no countervailing duties shall be imposed
on imported products unless the existence (and amount) of a (countervailable) subsidy is
demonstrated in respect of such imports.

6.51 Article 19.4 of the SCM Agreement provides that:

"No countervailing duty shal be levied* on any imported product in excess of the
amount of the subsidy found to exist, calculated in terms of subsidization per unit of
the subsidized and exported product.” (* footnote omitted)

6.52 By virtue of the ordinary meaning of the text of Article 19.4 of the SCM Agreement, any
countervailing duty imposed on an imported product shall not exceed the amount of subsidy found to
exist in respect of the imported product. Logicaly, and consistent with the ordinary meaning of
Article 19.4, no countervailing duty may be imposed on an imported product if no (countervailable)

83 United States - Standards for Reformulated and Conventional Gasoline (hereinafter "Gasoline"),
WT/DS2/AB/R, adopted 20 May 1996, p. 17.
54 A subsidy is "countervailable” when it is (1) specific within the meaning of Article 2 of the SCM

Agreement, and (2) not non-actionable by virtue of Part IV of the SCM Agreement.
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subsidy is found to exist with respect to that imported product, since in such cases the amount of
subsidy found to exist with respect to the imported product would be zero. Thus, like Article 19.1,
Article 194 of the SCM Agreement establishes a clear nexus between the imposition of a
countervailing duty, and the existence of a (countervailable) subsidy.

6.53 The same nexus between the imposition of a countervailing duty and the existence of a
(countervailable) subsidy underlies Article V1:3 of the GATT 1994, which provides in relevant part:

"No countervailing duty shal be levied on any product of the territory of any
contracting party imported into the territory of another contracting party in excess of
the amount equal to the estimated bounty or subsidy determined to have been granted,
directly or indirectly, on the manufacture, production or export of such product in the
country of origin or exportation, including any specia subsidy to the transportation of
aparticular period.”

6.54 We believe that at least one other provision of the SCM Agreement is equaly relevant in the
present context, since it is also based on the premise that no countervailing duties shall be imposed
absent (countervailable) subsidization. That provisionis Article 21.1, which provides that:

"A countervailing duty shal remain in force only as long as and to the extent
necessary to counteract subsidization which is causing injury."

6.55 By virtue of Article 21.1, countervailing duties may only remain in force so long as there is
(1) (countervailable) subsidization, and (2) injury caused by such subsidization. Thus, Article 21.1
establishes a clear link between the (continued) imposition of countervailing duties and the
(continued) existence of (countervailable) subsidization.

6.56 In our view, the above provisions are al based on the premise that no countervailing duty
may be imposed absent (countervailable) subsidization. Furthermore, we consider that this premise
underlies the very purpose of the countervailing measures envisaged by Part V of the SCM
Agreement.  Footnote 36 to Article 10 of the SCM Agreement provides that "[t]he term
‘countervailing duty' shall be understood to mean a specia duty levied for the purpose of offsetting
any subsidy bestowed directly or indirectly upon the manufacture, production or export of any
merchandise, as provided for in paragraph 3 of Article VI of GATT 1994" (emphasis supplied). Thus,
the imposition of a countervailing duty is only envisaged in circumstances where it is necessary to
"offset" a (countervailable) subsidy. In our view, footnote 36 to Article 10 does not envisage the
imposition of countervailing duties when no (countervailable) subsidy is found to exist, for in such
cases there would be no (countervailable) subsidy to "offset”. We note that the parties agree with our
understanding of the object and purpose of the countervailing measures envisaged by Part V of the
SCM Agreement. The European Communities has stated that "the established purpose for assessment
of countervailing duties is to offset the advantage afforded imported merchandise by a subsidy
bestowed upon the manufacture, production or export of that merchandise."®® Despite a different
understanding of the object and purpose of the SCM Agreement more generally, the United States has
confirmed that the "USDOC imposes countervailing duties in a change-in-ownership situation in
order to offset the subsidization found to exis, just as is contemplated by Article 19.4 of the SCM
Agreement."®®

65 See Attachment 1.1, para. 95.

% See Attachment 2.6, para. 80. Initialy, the United States was understood by the European
Communities to argue that countervailing duties were intended to deter subsidization. At the aforementioned
paragraph of the af orementioned submission, the United States clarified that this was not the case: "[t]he United
States does not impose any additional duties in an effort to deter subsidization. That being said, the United
States remains of the view that the mere existence of the disciplines found in the SCM Agreement inherently
deters governments from subsidizing, and deterrence is indeed one of the purposes of the SCM Agreement.”
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6.57  Thus, consstent with the fundamental premise underlying Articles 19.1, 19.4, and 21.1 of the
SCM Agreement, and Article VI:3 of the GATT 1994, and consistent with the object and purpose of
countervailing duties envisaged by Part V of the SCM Agreement, we consider that a countervailing
duty may only be imposed on an imported product if it is demonstrated that a (countervailable)
subsidy was bestowed directly or indirectly on the manufacture, production or export®” of that
merchandise® Since the United States imposed countervailing duties on 1994, 1995 and 1996
imports of leaded bars, we consider that, in light of the fundamenta premise underlying Articles 19.1,
19.4, and 21.1 of the SCM Agreement, Article VI1:3 of the GATT 1994, and the object and purpose of
countervailing duties, the United States was effectively required, by virtue of Article 10, to
demondtrate that a (countervailable) subsidy was bestowed directly or indirectly on the production of
those imports. In order to determine whether the United States satisfied this requirement, it is
necessary to examine the criteria for determining the existence of a"subsidy”.

(i)  Theexistenceof "benefit”

6.58 The criteria for determining the existence of a subsidy are set forth in Article 1 of the SCM
Agreement. In short, Article 1.1 of the SCM Agreement provides that a subsidy exists if a "financia
contribution" by a government or public body confers a "benefit". In chalenging the USDOC
findings that subsidies were bestowed on the production of leaded bars produced by UES and BSplc,
the European Communities asserts that the "financial contributions’ to BSC did not confer any
"benefit" on UES or BSplc. It is the alleged absence of any finding of "benefit" to UES or BSplc
which forms the basis for the European Communities Article 10 claim. ®°

6.59  With regard to the existence of "benefit", the United States has informed us that:

"the U.S. countervailing duty statute contains ‘the irrebuttable presumption that
nonrecurring subsidies benefit merchandise produced by the recipient over time,
without requiring any re-evaluation of those subsidies based on the use or effect of
those subsidies or subsequent events in the marketplace.

The 'irrebuttable presumption’ concept, as used in this context, is smply a reference
to USDOC's norma allocation methodology. Under that methodology, which applies
to so-called 'non-recurring’ subsidies, (footnote omitted) USDOC allocates the
measured subsidy benefit over time, i.e., to future production, pursuant to a standard
declining balance formula that generates a net present vaue equa to the amount of
the subsidy. The period of time selected for this allocation is based on the subsidy

Without taking any position on the alleged deterrent effect of the existence of the disciplines found in the SCM
Agreement, we agree with the United States that countervailing duties should not be imposed in order to deter
subsidization.

67 As the present case concerns alleged production subsidies, we shall give no further consideration to
the potential existence of subsidies bestowed directly or indirectly on manufacture or export.

% The United States appears to accept the premise that a countervailing duty may only be imposed if
there is subsidization. In its first submission, the United States asserted that the USDOC "is authorized to
impose duties on the showing that two statutory requirements are satisfied: “(1) a subsidy is provided with
respect to the manufacture, production, or sale of a class or kind of merchandise and (2) a domestic
industry is injured by reason of imports into the United States of that class or kind of merchandise.” (See
Attachment 2.1, para. 58 (emphasis supplied).

% The European Communities is not disputing the existence of relevant "financial contributions’. We
agree fully with the European Communities in this regard, since a "financial contribution" does not have to be
bestowed directly on a company in order to confer a "benefit" on that company. For example, one company
may be found to "benefit" from a "financial contribution” conferred on another company. Furthermore, in
certain circumstances an untied, non-recurring "financial contribution” bestowed directly on, and benefiting, a
prior company may be deemed to have been bestowed indirectly on the successor company.
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recipient's average useful life of assets. ... On the basis of these principles, USDOC
affirmatively adopted the approach of treating non-recurring subsidies previoudy
provided to the seller as potentialy alocable to the production transferred to the
purchaser in a privatization or other change-in-ownership transaction, such as when a
government-owned company sells one of its productive units." "

6.60 This approach was explained further by the USDOC in its 1993 Leaded Bars determination,
where the USDOC examined whether "potentialy alocable subsidies ... could have travelled with the
productive unit" following a change in ownership. ™

6.61 Inits 1993 Leaded Bars determination, the USDOC "calculate[d] the benefit from prior
subsidies which passed through from BSC to UES'? when UES acquired BSC's Specid Stedls
Business, the latter considered by the USDOC to be a “productive unit.” The USDOC explained that
“[w]hen a productive unit is sold by a company which continues to operate (such as BSC), the
potentialy allocable subsidies which could have travelled with the productive unit, but did not
because they were accounted for as part of the purchase price, smply stay with the selling company.
As such, they have not been extinguished. Instead, they continue to benefit the seller and our
calculation represents the alocation of the subsidies between the sdller and the productive unit it has
sold.” Asaresult, the USDOC imposed countervailing duties on imports of |eaded bars produced by
UES, based on that portion of "benefit" from prior subsidies that was deemed by the USDOC to have
passed through to UES. With regard to the existence of “benefit” in particular, we understand the
USDOC to have found that “benefit” conferred on BSC by pre-1985/86 “financia contributions’ to
BSC passed through in part to UES. This understanding is confirmed by the USDOC in its 1995
administrative review of its 1993 Leaded Bars duty order, in which it stated that “when UES was
formed, a portion of the pre-1985/86 subsidies provided to BSC continued to benefit the production of
UES.”3®

6.62 In its 1995 administrative review, the USDOC "found that UES continues to benefit from
subsidies received by BSC",”® and continued to impose countervailing duties on 1994 imports of
leaded bars produced by UES. The USDOC effectively made the same finding of "benefit" with
respect to UES in its 1996 administrative review, and therefore continued to impose countervailing
duties on 1995 imports of leaded bars produced by UES. In its 1996 administrative review, the
USDOC dso found that a portion of pre-1985/86 subsidies bestowed on BSC "travel[led]" to
BSpIc/BSES.™  Again, with regard to the existence of "benefit" in particular, we understand the
USDOC to have found that the "benefit" conferred on BSC by pre-1985/86 "financia contributions'
to BSC passed through to BSpIc/BSES. As a result, the USDOC imposed countervailing duties on
1995 imports of leaded bars produced by BSplc/BSES. The USDOC effectively made the same

70 See Attachment 2.1, paras. 43, 44 and 46.

"l Remand Determination of US Department of Commerce on General Issues of Privatization, Certain
Hot Rolled Lead and Bismuth Carbon Steel Products fromthe United Kingdom, 12 October 1993 (unpublished),
page 5. We note that at page 6240 of its 27 January 1993 determination, the USDOC stated that "as [a
subsidized] company disposes of its productive entities, these entities take a portion of the [subsidy] benefits
with them when they 'travel to their new home'."

2 Remand Determination of US Department of Commerce on General Issues of Privatization, Certain
Hot Rolled Lead and Bismuth Carbon Steel Products from the United Kingdom, 12 October 1993 (unpublished),
page 2.

3 Ibid.

41996 administrative review, at p. 53308.
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finding of "benefit" with respect to BSpIc/BSES in its 1997 administrative review, and continued to
impose countervailing duties on 1996 imports of leaded bars produced by BSplc/BSES. ™

6.63 Are the USDOC's findings on "benefit" sufficient to determine that subsidies were bestowed
on the production by UES and BSplc/BSES respectively of leaded bars imported into the
United States in 1994, 1995 and 19967 In our view, a proper interpretation of the term "benefit"
provides the key for resolving this issue.

6.64 The term "benefit" was recently interpreted by the Canada Aircraft panel. That panel found
that:

" ... the ordinary meaning of "benefit" clearly encompasses some form of advantage.
... In order to determine whether a financial contribution (in the sense of
Article 1.1(a)(i)) confers a "benefit", i.e., an advantage, it is necessary to determine
whether the financia contribution places the recipient in a more advantageous
position than would have been the case but for the financia contribution. In our
view, the only logica basis for determining the position the recipient would have
been in absent the financia contribution is the market. Accordingly, a financial
contribution will only confer a "benefit", i.e., an advantage, if it is provided on terms
that are more advantageous than those that would have been available to the recipient
on the market.""®

6.65 The Canada Aircraft pand's interpretation of "benefit” was upheld by the Appellate Body.
The Appellate Body stated that:

"A 'benefit’ does not exist in the abstract, but must be received and enjoyed by a
beneficiary or arecipient. Logicaly, a"benefit" can be said to arise only if a person,
natural or legal, or a group of persons, has in fact received something. The term
‘benefit’, therefore, implies that there must be a recipient.”

"We aso believe that the word 'benefit’, as used in Article 1.1(b), implies some kind
of comparison. This must be so, for there can be no 'benefit’ to the recipient unless
the ‘financial contribution' makes the recipient 'better off' than it would otherwise
have been, absent that contribution. In our view, the marketplace provides an
appropriate basis for comparison in determining whether a ‘benefit’ has been
‘conferred’, because the trade-distorting potential of a ‘financia contribution' can be
identified by determining whether the recipient has received a 'financial contribution’
on terms more favourable than those available to the recipient in the market.""’

6.66 We agree with the approach of the pandl and the Appellate Body in Canada Aircraft.® In our
view, the existence or non-existence of "benefit" rests on whether the potential recipient or
beneficiary, which "logicaly" must be a lega or natural person, or group of persons, has received a
‘financia contribution' on terms more favourable than those available to the potentia recipient or
beneficiary in the market. Moreover, in the particular context of countervailing duties, we believe

S We note that the USDOC recently completed its 1998 administrative review of the 1993 Leaded Bars
duty order (64 Fed. Reg., Number 154). The 1999 administrative review of the 1993 Leaded Bars duty order
was initiated on 30 April 1999 (64 Fed. Reg., at p. 23269).

"8Canada Aircraft, WT/DS70/R, adopted 20 August 1999, para. 9.112.

" Canada Aircraft, WT/DS70/AB/R, adopted 20 August 1999, paras. 154 and 157.

8 We recall that, while adopted panel reports are not binding on subsequent panels, they do create
"legitimate expectations among WTO Members, and therefore, should be taken into account where they are
relevant to any dispute" (Japan - Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, 4 October 1996, p. 14). We consider the same to be true of adopted A ppellate Body reports.



WT/DS138/R
Page 40

that consideration should also be given to Article VI:3 of the GATT 1994, and footnote 36 to
Article 10 of the SCM Agreement.

6.67 Article VI:3 of the GATT 1994 providesin relevant part:

"The term 'countervailing duty' shall be understood to mean a specia duty levied for
the purpose of offsetting any bounty or subsidy bestowed, directly, or indirectly, upon
the manufacture, production or export of any merchandise.”

6.68 Footnote 36 to Article 10 of the SCM Agreement provides that:

"The term 'countervailing duty' shal be understood to mean a specia duty levied for
the purpose of offsetting any subsidy bestowed directly or indirectly upon the
manufacture, production or export of any merchandise, as provided for in paragraph 3
of Article VI of GATT 1994."

6.69 These provisions state that countervailing duties levied on imported products are intended to
offset (countervailable) subsidies found to have been bestowed on inter alia the production of such
imported products. The notion of "subsidy" comprises two elements. (1) "“financia contribution, and
(2) "benefit". As noted above, "benefit” is determined by reference to the terms on which a "financial
contribution" would have been made available to a particular legal or natura person, or group of
persons, in the market. Full consderation of Article VI:3 of the GATT 1994 and footnote 36 to
Article 10 of the SCM Agreement leads us to conclude that, in the context of countervailing duty
investigations, the existence of a "benefit" should be determined by reference to the market terms on
which a "financial contribution” bestowed directly or indirectly upon the production of any
merchandise would have been made available to the producer of that merchandise. Thus, in order to
determine whether any subsidy was bestowed on the production by UES and BSplc/BSES
respectively of leaded bars imported into the United States in 1994, 1995 and 1996, it is necessary to
determine whether there was any "benefit" to UES and BSplc respectively (i.e., the producers of the
imported leaded bars at issue).

6.70  We recdl the US argument that the USDOC was not required to find "benefit" to UES and
BSplc/BSES specifically, because BSC, UES and BSplc/BSES are not "different companies’, since
the operations of UES and BSplc are "essentially the same as'”® the operations of BSC. We, however,
are in no doubt that, for the purpose of determining "benefit", a clear distinction should be drawn
between BSC, and UES and BSplc/BSES respectively. This is because the changes in ownership
leading to the creation of UES and BSplc/BSES involved the payment of consideration for the
productive assets etc. acquired by those entities from BSC. Since the finding of "benefit" to BSC was
effectively based on BSC acquiring those productive assets etc. for free™ the fact that consideration is
provided for those productive assets etc. by UES and BSplc/BSES, or the owners thereof, must raise
the possibility that the origina "benefit" determination in respect of BSC is no longer valid® for UES
and BSplc/BSES respectively. For this reason, we consider that the changes in ownership leading to
the creation of UES and BSplc/BSES should have caused the USDOC to examine whether the

79 See Attachment 2.8, para. 3.

8 The term "benefit" effectively represents the portion of a "financial contribution” that, by reference
to a market benchmark, the recipient gets for "free". This is the portion of a "financial contribution” that, by
reference to a market benchmark, the recipient has not "paid for". In the case of "benefit" conferred by untied,
non-recurring "financial contributions”, the United States presumes that such "benefit" is used to benefit future
production through investment in productive assets. In this sense, the beneficiary of untied, non-recurring
"financial contributions" is deemed to have acquired productive assets for "free". The European Communities
has not disputed this approach in respect of "benefit" to BSC.

81 The original "b