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The report of the Panel on United States — Continued Dumping and Subsidy Offset Act of 2000 is
being circulated to al Members, pursuant to the DSU. The report is being circulated as an
unrestricted document from 16 September 2002 pursuant to the Procedures for the Circulation and
Derestriction of WTO Documents (WT/L/160/Rev.1). Members are reminded that in accordance with
the DSU only parties to the dispute may appeal a panel report. An appeal shall be limited to issues of
law covered in the Panel report and legal interpretations developed by the Panel. There shall be no
ex parte communications with the Panel or Appellate Body concerning matters under consideration by
the Panel or Appellate Body.

Note by the Secretariat: This Panel Report shall be adopted by the Dispute Settlement Body (DSB) within
60 days after the date of its circulation unless a party to the dispute decides to appeal or the DSB decides by
consensus not to adopt the report. If the Panel Report is appealed to the Appellate Body, it shall not be
considered for adoption by the DSB until after the completion of the appeal. Information on the current status
of the Panel Report is available from the WTO Secretariat.
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l. INTRODUCTION

11 On 21 December 2000, Australia, Brazil, Chile, the European Communities, India, Indonesia,
Japan, Korea and Thailand, made a joint request for consultations with the United States of America
under Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes
(the “DSU"), Article XXI1:1 of the GATT, Articles 17.2 and 17.3 of the Anti-Dumping Agreement,
and Articles 7.1 and 30 of the Subsidies and Countervailing Measures Agreement (the "SCM
Agreement”) regarding the amendment to the Tariff Act of 1930 signed into law by the President on
28 October 2000 with the title of "Continued Dumping and Subsidy Offset Act of 2000
(WT/DS217/1). On 6 February 2001, consultations were held in Geneva, but failed to resolve the
dispute.

12 On 21 May 2001, Canada and Mexico requested consultations with the United States pursuant
to Article 4 of the DSU, Article XXI1:1 of GATT 1994, Articles 7.1 and 30 of the SCM Agreement
and Article 17 of the Anti-Dumping Agreement regarding the same matter (WT/DS234/1).
Consultations were held on 29 June 2001 in Geneva, but the parties failed to reach a mutually
satisfactory resolution of the dispute.

13 On 12 July 2001, Austrdia, Brazil, Chile, the European Communities, India, Indonesia,
Japan, Korea and Thailand requested the establishment of a panel pursuant to Articles 4.7 and 6 of the
DSU, Article XXIII of the GATT 1994, Article 17 of the Anti-Dumping Agreement and Article 30 of
the SCM Agreement, in accordance with the standard terms of reference provided for in Article 7.1 of
the DSU (WT/DS217/5). At its meeting of 23 August 2001, the Dispute Settlement Body (the “DSB”)
established the Panel.

14 On 10 August 2001, Canada and Mexico separately requested the establishment of a panel
with respect to the same matter pursuant to Articles 4.7 and 6 of the DSU, Article XXIII of GATT
1994, Article 17 of the Anti-Dumping Agreement and Article 30 of the SCM Agreement
(WT/DS234/12 and WT/DS234/13). At its meeting of 10 September 2001, the DSB agreed to those
requests and, pursuant to Article 9.1 of the DSU, referred the matter to the panel established on
23 August 2001 (WT/DS234/14).

15 The terms of reference of the Panel are;

“To examine, in the light of the relevant provisions in the covered agreements cited
by Australia, Brazil, Chile, the European Communities, India, Indonesia, Japan,
Korea and Thailland in document WT/DS217/5, by Canada in document
WT/DS234/12 and by Mexico in document WT/DS234/13, the matters referred by
Australia, Brazil, Canada, Chile, the European Communities, India, Indonesia, Japan,
Korea, Mexico and Thailand to the DSB in those documents and to make such
findings as will assist the DSB in making the recommendations or in giving the
rulings provided for in those agreements.”

1.6 On 15 October 2001, Australia, Brazil, Canada, Chile, the European Communities, India,
Indonesia, Japan, Korea, Mexico and Thailand requested the Director-General to determine the
composition of the Panel, pursuant to paragraph 7 of Article 8 of the DSU. This paragraph provides:

"If there is no agreement on the panelists within 20 days after the date of the
establishment of a panel, a the request of either party, the Director-General, in
consultation with the Chairman of the DSB and the Chairman of the relevant Council
or Committee, shall determine the composition of the panel by appointing the
panellists whom the Director-General considers most appropriate in accordance with
any relevant special or additional rules or procedures of the covered agreement or
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covered agreements which are at issue in the dispute, after consulting with the parties
to the dispute. The Chairman of the DSB shall inform the Members of the
composition of the panel thus formed no later than 10 days after the date the
Chairman receives such arequest.”

17 On 25 October 2001, the Director-General accordingly composed the panel as follows:
Chairman: H.E. Mr. Luzius Wasescha

Members: Mr. Maamoun Abdel-Fattah
Mr. William Falconer

1.8 Argentina, Canada, Costa Rica, Hong Kong, China, Israel, Mexico and Norway reserved their
third party rightsin DS217, and were considered as third partiesin the single Panel. Australia, Brazil,
Canada (in respect of Mexico's complaint), the European Communities, India, Indonesia, Japan,
Korea, Mexico (in respect of Canadas complaint) and Thailand reserved their third party rights in
DS234.

19 The Panel met with the parties on 5 — 6 February 2002 and 12 March 2002. It met with the
third parties on 6 February 2002.

1.10 The Panel submitted its interim report to the parties on 17 July 2002. The Panel submitted its
fina report to the parties on 2 September 2002.

M. FACTUAL ASPECTS

21 This dispute concerns the Continued Dumping and Subsidy Offset Act of 2000 (the
“CDSOA" or the “Offset Act”), which was enacted on 28 October 2000 as part of the Agriculture,
Rural Development, Food and Drug Administration and Related Agencies Appropriations Act, 2001.
The CDSOA amends Title VII of the Tariff Act of 1930 by adding a new section 754 entitled
Continued Dumping and Subsidy Offset.? Regulations prescribing administrative procedures under the
Act were brought into effect on September 21, 2001.2

22 The CDSOA providesthat :

Duties assessed pursuant to a countervailing duty order, an anti-dumping duty order,
or a finding under the Antidumping Act of 1921 shall be distributed on an annual
basis under this section to the affected domestic producers for qualifying
expenditures. Such distribution shall be known as “the continued dumping and
subsidy offset”.*

23 The term “affected domestic producers’ means :°

a manufacturer, producer, farmer, rancher, or worker representative (including
associations of such persons) that —

! Public Law 106-387, 114 Stat. 1549, 28 October 2000, sections 1001-1003.

% Codified as 19 USC 1675c.

3 Distribution of Continued Dumping and Subsidy Offset to Affected Domestic Producers, 66 Fed. Reg.
48,546 (US Customs Service 21 Sept. 2001) (final rule) (codified at 19 CFR 88 159.61 — 159.64) (the
"Regulations").

* United States Tariff Act of 1930, Section 754 ().

® Ibid., Section 754(b)(1).
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(A) was a petitioner or interested party in support of the petition with respect
to which an anti-dumping duty order, a finding under the Antidumping Act of 1921,
or a countervailing duty order has been entered, and

(B) remains in operation.

Companies, business, or persons that have ceased the production of the product
covered by the order or finding or who have been acquired by a company or business
that is related to a company that opposed the investigation shall not be an affected
domestic producer.®

24 In turn, the term “qualifying expenditure’ is defined by the CDSOA as “expenditure]s]
incurred after the issuance of the anti-dumping duty finding or order or countervailing duty order in
any of the following categories:

(A) Manufacturing facilities.

(B) Equipment.

(C) Research and development.

(D) Personnel training.

(E) Acquisition of technology.

(F) Health care benefits to employees paid for by the employer.
(G) Pension benefits to employees paid for by the employer.

(H) Environmental equipment, training or technology.

(I) Acquisition of raw materials and other inputs.

(J) Working capital or other funds needed to maintain production.”’

25 The CDSOA provides that the Commissioner of Customs shall establish in the Treasury of
the United States a special account with respect to each order or finding® and deposit into such
account all the duties assessed under that Order.” The Commissioner of Customs shall distribute all
funds (including all interest earned on the funds) from the assessed duties received in the preceding
fiscal year to affected domestic producers based on a certification by the affected domestic producer
that he is eligible to receive the distribution and desires to receive a distribution for qualifying
expenditures incurred since the issuance of the order or finding.® Funds deposited in each special
account during each fiscal year are to be distributed no later than 60 days after the beginning of the
following fiscal year."* The CDSOA and regulations prescribe that (1) if the total amount of the
certified net claims filed by affected domestic producers does not exceed the amount of the offset
available, the certified net claim for each affected domestic producer will be paid in full, and (2) if the
certified net claims exceed the amount available, the offset will be made on a pro rata basis based on
each affected domestic producer’ s total certified claim.

2.6 Special accounts are to be terminated after “(A) the order or finding with respect to which the
account was established has terminated; (B) all entries relating to the order or finding are liquidated
and duties assessed collected; (C) the Commissioner has provided notice and a final opportunity to
obtain distribution pursuant to subsection (c); and (D) 90 days has elapsed from the date of the notice

® The International Trade Commission (the “ITC") must provide to the US Customs Service
(“Customs’) a list of the affected domestic producers in connection with each order or finding that would
potentially be eligible to receive the offset. See Section 754 (d) 1 of the United States Tariff Act of 1930.

"Ibid., § 754(b)(4), 114 Stat. 1549A-73.

8 United States Tariff Act of 1930, Section 754(e)(1).

° Ibid., Section 754(€)(2)

191pid., Section 754(d)(2) and (3).

1 Ibid., Section 754 (c)
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described in subparagraph (C).” All amounts that remain unclaimed in the Account are to be
permanently deposited into the general fund in the US Treasury.™

2.7 The CDSOA applies with respect to all anti-dumping and countervailing duty assessments
made on or after 1 October 2000™ pursuant to an anti-dumping order or a countervailing order or a
finding under the Antidumping Act of 1921 in effect on 1 January 1999 or issued thereafter.™

1. PARTIES REQUESTSFOR FINDINGSAND RECOMMENDATIONS
A. COMPLAINING PARTIES

3.1 The complaining parties submit that the express purpose of the Offset Act is to remedy the
"continued dumping or subsidisation of imported products after the issuance of anti-dumping orders
or findings or countervailing duty orders’. According to the complaining parties, with that objective,
the Offset Act mandates the US customs authorities to distribute on an annua basis the duties
assessed pursuant to a countervailing duty order, an anti-dumping order or a finding under the
Antidumping Act of 1921 to the "affected domestic producers’ for their "qualifying expenses' (these
duties are referred to below as "offsets").

32 The complainants submit that the Offset Act constitutes mandatory legisation, which can
itself be subject to WTO dispute settlement procedures since it leaves no discretion to the competent
authorities which must pay the "offsets’ whenever the conditions stipulated in the Offset Act are
present.

3.3 The complaining parties argue that the "offsets' congtitute a specific action against dumping
and subsidisation that is not contemplated in the GATT, the Anti-Dumping Agreement (the "AD
Agreement”) or the SCM Agreement. Moreover, in the complaining parties view, the "offsets’
provide a strong incentive to the domestic producers to file or support petitions for anti-dumping or
anti-subsidy measures, thereby distorting the application of the standing requirements provided for in
the AD Agreement and the SCM Agreement. In addition, the complaining parties argue that the Offset
Act makes it more difficult for exporters subject to an anti-dumping or countervailing duty order to
secure an undertaking with the competent authorities, since the affected domestic producers will have
a vested interest in opposing such undertakings in favour of the collection of anti-dumping or
countervailing duties. In the view of the complaining parties this is not a reasonable and impartial
administration of the US laws and regulations implementing the provisions of the AD Agreement and
the SCM Agreement regarding standing determinations and undertakings.

34 For the above reasons, Australia®®, Brazil, Canada, Chile, the European Communities, India,
Indonesia, Japan, Korea, Mexico and Thailand consider that the Act is, in severa respects, in
violation of the following provisions:

- Article 18.1 of the AD Agreement, in conjunction with Article VI:2 of the
GATT and Article 1 of the AD Agreement;

- Article 32.1 of the SCM Agreement, in conjunction with Article V1.3 of the
GATT and Articles 4.10, 7.9 and 10 of the SCM Agreement;®

12 United States Tariff Act of 1930, § 754(e)(4), CDSOA § 1003(a), 114 Stat. 1549A-75. Regulations,
66 Fed. Reg. 48,546, 48,554 (19 C.F.R. § 159.64(d)).

13 Section 1003 (c) of the CDSOA.

1 United States Tariff Act of 1930, Section 754(d)(1).

> We note that Australia did not pursue any claims in relation to GATT Article X(3)(a) and Articles 8
AD and 18 SCM Agreement.
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- Article X (3)(a) of the GATT,;
- Article 5.4 of the AD Agreement and Article 11.4 of the SCM Agreement;
- Article 8 of the AD Agreement and Article 18 of the SCM Agreement; and

- Article XVI1.4 of the Marrakesh Agreement establishing the WTO,
Article 18.4 of the AD Agreement and Article 32.5 of the SCM Agreement.

35 The complaining parties submit that by being inconsistent with the above provisions, the
Offset Act nullifies or impairs the benefits accruing to them under the cited agreements.

3.6 Furthermore, Mexico considers that the payments made under the Offset Act constitute
specific subsidies within the meaning of Article 1 of the SCM Agreement, which causes "adverse
effects’ to its interests, in the sense of Article 5 of the SCM Agreement, in the form of nullification
and impairment of benefits accruing directly or indirectly to Mexico. For this reason, Mexico
considersthat the Act isalso in violation of Article 5 of the SCM Agreement.

3.7 India and Indonesia also submit that the CDSOA undermines AD Article 15 on specia and
differential treatment for developing country Members.

B. UNITED STATES

3.8 The United States argues that the CDSOA authorizes government payments and that the
distributions made under the Act are consistent with GATT Article VI and the Anti-dumping and
SCM Agreements because they are not actionable subsidies and are not “action against” dumping or a
subsidy.

39 The United states submits that there is no evidence either that the CDSOA has been or will be
administered in an unreasonable or partial manner (Art. X:3(a) of GATT 1994) so as to affect
standing and undertaking determinations in anti-dumping and countervailing duty investigations.
According to the United States, the complaining parties have failed to establish a prima facie case of a
WTO violation, and in the absence of a specific violation of another WTO Agreement provision, the
complaining parties’ claims under Article XV1:4 of the Marrakesh Agreement establishing the WTO,
Article 18.4 of the Antidumping Agreement, and Article 32.5 of the SCM Agreement must also fail.

[Parties argumentsin Sections|V and V deleted from thisversion.]

16 Canada and Mexico claimed a violation of Article 32.1 of the SCM Agreement, in conjunction with
Article VI.3 of the GATT and Article 10 of the SCM Agreement. WT/DS234/12 and WT/DS234/13.
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VI. INTERIM REVIEW

6.1 On 31 July 2002, a number of parties submitted written requests for review by the Panel of
particular aspects of the interim report issued on 17 July 2002. On 7 August 2002, Japan submitted
written comments on the US request for review. None of the parties requested an additional meeting
with the Panel. The interim review issues raised by the parties are addressed below.

A. UNITED STATES

6.2 The United States takes issue with paragraphs 7.3 — 7.6 of the interim report, where the Panel
denies the US request under DSU Article 9.2 for issuance of a separate fina panel report in the
dispute brought by Mexico. The United States asserts that the use of the word "shall” in the text of
DSU Article 9.2 imposes an "unequivoca obligation” on panels to issue separate reports when so
regquested by one of the parties to a dispute. According to the United states, this was the "basis' for
the panel's treatment of DSU Article 9.2 in EC — Bananas11 (US).?*®

6.3 We are not persuaded by the arguments advanced by the United States. In our view, the
second sentence of DSU Article 9.2 cannot reasonably be interpreted to grant Members an
unconditional right to separate panel reportsin all circumstances. Such an unconditional right would
allow a respondent to delay issuance of the final report by making its request for a separate report
very late in the panel proceedings. While the United States refers to the approach of the panel in EC —
Bananas|Il (US), we would note that the request of the European Communities for separate reportsin
that case was made at the meeting at which the DSB established the panel.”*" The fact that that panel
considered itself bound to issue separate reports therefore provides no support for the argument that
Members have an unconditional right to request separate reports at any time in the panel proceedings.

6.4 We are of course aware of the use of the word "shall" in the second sentence of DSU Article
9.2. In our view, the primary concern of DSU Article 9.2 isthat, as set out in the first sentence of that
provision, panels shall organise their work "in such a manner that the rights which the parties to the
dispute would have enjoyed had separate panels examined the complains are in no way impaired”.
We read the second sentence of DSU Article 9.2 in light of the first sentence. The United States made
its request for a separate report very late in these proceedings, without indicating how rights which it
would have enjoyed had separate panels examined the complaints would be impaired if we were to
fail to issue a separate report for the dispute brought by Mexico. Since there is nothing on the record
to suggest that the approach we are taking would impair any rights that the US would have enjoyed
had separate panels been established, we do not consider ourselves bound to issue a separate report in
respect of the dispute brought by Mexico.

6.5 By contrast, rights accruing to Mexico would have been impaired had we granted the US
request. Since the United States only requested a separate final report,®® Mexico would have been
denied its right to comment on a separate interim report in respect of its dispute. Although the United
States asserts that there is no need for separate final reports to be preceded by separate interim reports,
we consider that the right to a separate interim report in such circumstances is enshrined in DSU

2% Eyropean Communities — Regime for the Importation, Sale and Distribution of Bananas — Complaint
by the United States ("EC — Bananas 11 (US)"), WT/DS27/R/USA, adopted 25 September 1997.

%7 See EC —Bananas |11 (US), para. 11.42.

%8 The United States suggests that the Panel would have had time to prepare a separate interim report.
If the Panel had considered this possible, without further delaying issuance of the interim report, the Panel
would have done so. The United States itself was aware that there was not sufficient time to prepare a separate
interim report, since it expressly only requested a separate final report "[I]n order to avoid causing adelay in the
issuance of the interim report".
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Article 15.2. If there is to be a separate final report in the circumstances envisaged by DSU Article
9.2, due process requires that there must also be a separate interim report. It is not enough that a
complaining party sees an interim report combining its arguments and claims with those made by
other complaining parties, and setting forth the panel's findings and conclusions in respect of those
arguments and claims, with an indication from the panel that its own arguments and claims, and the
relevant panel findings and conclusions, will subsequently be distilled out into a separate final report.
A party is entitled to see what its final report will look like, to satisfy itself that all of its arguments
and claims have been included and addressed by the panel. Thiswill not necessarily be the case when
a separate final report is created on the basis of a combined interim report, since certain arguments
and/orzgaims may inadvertantly be overlooked or mis-attributed when preparing the separate final
report.

B. MEXICO

6.6 Mexico requested the Panel to include in paragraph 4.197 a specific reference to duties
applicable to products of Mexico on the list of qualifying domestic producers who may be eligible to
receive disbursements under the CDSOA in relation with imported products from Mexico. Mexico
indicates that it had made a similar request in its comments on the descriptive part of the Panel report
released on 12 April 2002. We note, however, that thislist of products may have appeared in Mexico's
first written submission to the Panel, but was not included in the executive summary of that
submission prepared by Mexico, and submitted to the Panel on 13 December 2001. In accordance
with the Panel's working procedures, the parties were requested to prepare executive summaries of
their own submission to assist the Secretariat in drafting a concise arguments section of the Panel
report so as to facilitate timely trandation and circulation of the Panel report to the Members. The
working procedures further determined that the summaries of the first written submission and rebuittal
written submission shall be limited to 10 pages. In our view the purpose of such an executive
summary, limited to 10 pages, would be undermined if the parties would be allowed to come back
with further additions to their summaries at the time of reviewing the descriptive part/interim report.
We therefore reject Mexico's request for inclusion of the list of productsin paragraph 4.197.

6.7 Mexico requested changes to the Panel's summary of Mexico's arguments at paragraphs
7.106, 7.111, 7.121 and 7.126 of the interim report. We have made changes to these paragraphs as we
consider appropriate.

6.8 Mexico claims that paragraphs 7.113 — 7.116 of the interim report do not take account of and
respond to an important part of Mexico's specificity argument. In doing so, Mexico distinguishes
between "disbursements or outlays' under the CDSOA, and "subsidies conferred under the CDSOA".
We are unable to accept this distinction, since "subsidies conferred under the CDSOA" and
"disbursements or outlays" under the CDSOA are necessarily one and the same thing.

6.9 Mexico takes issue with the Panel's analysis in para. 7.128 of the interim report. Mexico
appears to argue that benefits accruing under GATT Articles Il and VI are systematically offset
simply because CDSOA offset subsidies will affect the competitive relationship that would otherwise
exist from the result of the imposition of tariffs and the maximum permitted anti-
dumping/countervailing duties on imports. However, the fact that a subsidy to domestic producers

29 |f an argument is attributed to "complainants' in the combined interim report, a panel would need to
determine whether or not it should be attributed to a particular complaining party if a separate final report isto
be prepared in respect of the dispute brought by that party. Thisisnot necessarily a straightforward process, and
errors may occur. Such errors cannot be remedied by the panel once the final report has been issued. Mexico
itself was conscious of the need to ensure that any separate fina report included findings and conclusions
regarding al its claims, including those claims which are common with those of other complainants (see
Mexico's 18 June 2002 reaction to the US request for separate final reports).
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will affect the competitive relationship with imported products is not sufficient to demonstrate
nullification or impairment, in the sense of benefits being systematically offset. We addressed this
issue in note 334 of the interim report, and therefore see no reason to amend our report.

C. CANADA

6.10 Canada requested changes to paragraphs 7.7, 7.21, 7.22, 7.45, 7.61, 7.81 and 7.89 of the
interim report. We have made changes to these paragraphs as we consider appropriate.

6.11 Canada proposed that the Panel include areference to GATT Article VI:2 and 3 in para. 7.46
of the interim report. We do not consider this change appropriate. The appropriate place to refer to
GATT ArticleVI:2 and 3ispara. 7.51, whereit is aready addressed.

6.12 Canada also suggested that the Panel further elaborate on its findings concerning paragraphs
7.59 to 7.66 of the interim report, and paragraph 7.64 in particular. We consider that the findings
sufficiently set forth the Panel's reasoning and that there is therefore no need for such further
elaboration as suggested by Canada.

D. AUSTRALIA

6.13 Australia requested a change to the presentation of its arguments in paragraph 4.862. We
changed this paragraph as suggested by Australia.

6.14  Australia requested the Panel to consider replacing paragraphs 7.136 - 7.139 of the interim
report, and not to rule on Australia's claim addressed in these paragraphs as Australia had indicated in
its second written submission that it did not intend to pursue further arguments in relation to Articles
4.10 and 7.9 SCM Agreement. We decided to accept this suggestion by Australia and have amended
these paragraphs accordingly.

6.15 Australiacommented that paragraph 8.3 of the interim report was in some ways contradictory
to paragraph 7.52 and suggested that it be replaced by a repetition of paragraph 7.52. We do not
consider that there is any contradiction between what we stated in paragraph 8.3 and what we said in
paragraph 7.52. We therefore reject Australia's suggestion in this respect.

E. JAPAN

6.16  Japan requested changes to paragraphs 7.1, 7.3, and 7.46 to 7.50 of the interim report. We
have made changes to these paragraphs as we consider appropriate.

6.17  Japan requested that the last sentence of paragraph 8.3 be deleted as it seemed unnecessary in
view of the Panel's finding in paragraph 7.52. We do not consider that the last sentence of paragraph
8.3 is unnecessary merely because it repeats part of the Panel's finding. We therefore reject Japan's
request.

F. EUROPEAN COMMUNITIES

6.18 The European Communities requested a minor change in paragraph 7.61 of the interim report,
which we have made.

6.19 The European Communities suggested to delete paragraph 8.3 of the interim report, or at least
the last sentence thereof, as it considers that this paragraph is difficult to reconcile with paragraph
7.52. As stated above, we do not consider that there is any contradiction between what we stated in
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paragraph 8.3 and what we said in paragraph 7.52. We therefore rgject the EC's suggestion in this
respect.

6.20 The European Communities requested that paragraph 8.6 be rephrased to clarify that the
Panels' recommendations can only be implemented by the United States by repealing the CDSOA.
We consider that paragraph 8.3 is clear and we do not consider it necessary therefore to rephrase this
paragraph in the way suggested by the EC.

G. KOREA

6.21 Korea requested changes to paragraph 4.1349 and footnote 337 of the interim report, which
we have made.

VII.  FINDINGS

71 This case raises issues regarding the conformity of the CDSOA with AD Articles 5.4, 8.3, 15,
18.1 and 18.4, SCM Articles 4.10, 5(b), 7.9, 11.4, 18.3, 32.1 and 32.5, GATT ArticlesVI:2, VI:3, and
X:3(a), and Article XVI:4 of the WTO Agreement. After addressing two procedural issues, we shall
begin our substantive work by examining the claims raised by the complaining parties under AD
Article 18.4, SCM Article 32.1, and paragraphs 2 and 3 of GATT Article VI.

A. PROCEDURAL ISSUES
1. Submission of new evidence

7.2 On 27 March 2002, Canada requested permission from the Panel to submit a letter filed with
the US International Trade Commission ("USITC") by a US producer in the context of a US
countervailing duty investigation. The United States asked the Panel to decline Canada's request. On
3 May 2002, the Panel sent the following letter to the parties regarding this matter:

On 27 March 2002, Canada requested permission from the Panel to submit a letter
filed with the US International Trade Commission ("USITC") by a US producer in
the context of a US countervailing duty investigation. According to Canada, the letter
"provides highly relevant evidence in response to arguments of the United States in
these proceedings that the [CDSOA] has no effect or influence on whether domestic
industry will support petitions to receive offset payment”. Canada asserted that it was
not in a position to submit the letter within the timelines provided in paragraph 14 of
the Panel's Working Procedures, because the letter was filed with the USITC on
22 March 2002, and brought to the attention of the Government of Canada two
business days later.

The United States submits that Canada’ s request should be denied as Canada has not
shown the requisite “good cause” under paragraph 14 of the Panel's Working
Procedures, which provides that “[p]arties shall submit all factual evidence to the
Panel no later than during the first substantive meeting, except with respect to
evidence necessary for the purposes of rebuttal submissions or answers to questions.
Exceptions to this procedure will be granted upon a showing of good cause.”
According to the United States, although Canada argues that it was not in a position
to submit this evidence because it was not brought to its attention until
24 March 2002, in fact Canada was in a position to bring this information to the
Panel’ s attention much earlier. Thisisbecause, on 11 February 2002, the relevant US
producer filed aletter with the USITC indicating its support for the relevant petitions
in order to qualify for benefits under the CDSOA. The United States asserts that this
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letter is dated on the USITC website as 14 February 2002, and was mailed directly to
the Canadian government itself on 13 February 2002. The United States further
asserts that this letter contains the exact same information that Canada now wishes to
bring before the Panel, and is referenced specifically on page 2 of the document
submitted by Canada. The United States submits that because Canada was in a
position to bring this information to the Panel’s attention much earlier, it cannot be
said that Canada has shown “good cause” for its delay in presenting this information
to the Panel until after both the second panel meeting and the deadline for answering
the Panel’ s second set of questions.

The Panel notes that the letter at issue did not come into the possession of Canada
until 24 March 2002, i.e, after the first substantive meeting held on
5/6 February 2002. The fact that some of the information in the letter may have been
available to Canada earlier in time does not change the fact that the letter did not
come into Canada's possession until 24 March 2002. Furthermore, even if Canada
had submitted the information contained in the letter when (according to the
United States) it was first able to do so (13 February 2002), the submission of that
information would still have been after the first substantive meeting. The Panel also
notes that the information contained in the letter is in the public domain, and that the
information is pertinent to these proceedings since it relates to an issue which we
have been asked to consider, i.e., whether or not the CDSOA will cause domestic
producers to support petitions for the purpose of receiving CDSOA offset payments.
For these reasons, the Panel considers that there is "good cause" for it to accept
Canada's submission of this letter under paragraph 14 of our Working Procedures.
The Panel therefore invites the United States to comment on the substance of the
letter. Other complaining parties may also comment on the substance of the letter, if
they so choose. All comments should be submitted to the Secretariat by close of
business on Monday, 13 May 2002.%%°

2. I ssuance of separatereports

7.3 In aletter dated 10 June 2002, the United States asked the Panel to issue a separate final
report on the dispute brought by Mexico (WT/DS234).?! The United States based its request on the
fact that Mexico’'s panel request included a claim under SCM Avrticle 5(b), in addition to the claims
common to all complaining parties. The United States made its request pursuant to Article 9.2 of the
DSU, which providesin relevant part:

If one of the parties to the dispute so requests, the panel shall submit separate reports
on the dispute concerned.

7.4 Although Article 9.2 of the DSU provides that the United States may request a separate report
on the dispute brought by Mexico, we consider that requests made under that provision should be
made in atimely manner, since any need to prepare separate reports may affect the manner in which a
panel organisesits proceedings. In particular, such requests should be made at an early juncture in the
panel process, preferably at the time that a panel is established. In the present case, the US request
was received on 10 June 2002, approximately two months after issuance of the descriptive part of the

260 Comments were received from Japan and the United States.

%1 |n a letter dated 12 June 2002, the Panel invited the parties to comment on the US request.
Comments were received from the European Communities, Japan and Mexico. The European Communities
expressed surprise at the timing of the US request. Japan expressed systemic concerns regarding the timing of
the US request. Mexico did not oppose the US request, provided that the Panel made findings and conclusions
regarding all Mexico's claims, including those claims made in common with other complaining parties.
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Panel's report. Nevertheless, the United States provides no explanation of why it was unable to
submit its request at an earlier date. Nor does the United States describe any prejudice that it will
suffer if the Panel were to fail to issue a separate report on the dispute brought by Mexico. It is not
incumbent on us to assume that a failure to issue separate reports will prejudice the United States,
especially as Mexico's SCM Article 5(b) claim is handled separately and discreetly in the present
report.

75 Upon considering the US request, we formed the view that the preparation of a separate report
on the dispute brought by Mexico would delay issuance of the Panel's interim report. Although the
United States only requested a separate final report, we are not prepared to issue a separate final
report without also issuing a separate interim report. This is because we are not entitled to issue a
fina report on the dispute brought by Mexico without first having issued an interim report on that
dispute. Otherwise Mexico would be denied its right to request a review of precise aspects of its
interim report (DSU Article 15.2).

7.6 For these reasons, we reject the US request for a separate fina report on the dispute brought
by Mexico.

B. AD ARTICLE 18.1 AND SCM ARTICLE 32.1, AND PARAGRAPHS 2 AND 3 OF GATT ARTICLE VI —
SPECIFIC ACTION AGAINST DUMPING/SUBSIDY

1. I ntroduction

7.7 The complaining parties assert that the CDSOA constitutes "specific action against
dumping"/subsidisation, contrary to Article 18.1 of the AD Agreement, Article 32.1 of the SCM
Agreement, and paragraphs 2 and 3 of Article VI of the GATT 1994. The following evaluation and
findings focus primarily on the AD Article 18.1 claim. However, they apply equally in respect of the
claims made under SCM Article 32.1 and GATT Article VI:2 and 3. The United States suggests that
the reasoning of the Appellate Body in US— 1916 Act (AB)*** regarding AD Article 18.1 should not
apply equivalently to GATT Article VI:3 and the SCM Agreement. In particular, the United States
notes that, although AD Article 18.1 and SCM Article 32.1 contain essentially identical language,
GATT Article VI:3 is not the same as Article VI:2. In addition, SCM Article 10 is significantly
different from AD Article 1 in that SCM Article 10 refers to “countervailing duties’” while Article 1
refers to “anti-dumping measures.” According to the United States, the Appellate Body found that
AD Article1l encompasses al measures taken against dumping since that provision contains no
limitation on the particular types of measures. SCM Article 10, in contrast, refers to “countervailing
duties,” not “measures’ taken against subsidies. In the United States view, GATT Article VI:3 read
in conjunction with Article 10 does not limit the permissible remedies for subsidies to duties. The
United States submits that, instead, those provisions operate to impose the requirements of Part V of
the SCM Agreement only when the measure taken is countervailing duties. The Panel does not accept
the US argument. The Appellate Body found in US — 1916 Act that "Article VI, and, in particular,
Article VI1:2, read in conjunction with the Anti-Dumping Agreement, limit the permissible responses to
dumping to definitive anti-dumping duties, provisional measures and price undertakings'. The
Appellate Body's analysis was not based on any particular AD provision in isolation, but on the AD
Agreement as a whole. Since the Appellate Body's analysis was not based exclusively on AD
Article 1, we fail to see why a different approach should apply in respect of the permissible responses
to subsidization, simply because of a difference between the text of AD Article 1 and SCM Article 10.
In identifying the permissible responses to subsidization, we consider it important to have regard to
the type of remedies foreseen by the SCM Agreement. (We note that the panel in US — 1916 Act

%2 United Sates — Anti-Dumping Act of 1916 ("US — 1916 Act (AB)"), WT/DS136/AB/R,
WT/DS162/AB/R, adopted 26 September 2000.
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(Japan)®® took a similar approach for the purpose of identifying the permissible remedies against

dumping). Part V of the SCM Agreement foresees definitive countervailing duties, provisional
measures and undertakings, whereas Part 111 foresees countermeasures. These, therefore, are the
permissible responses to subsidization. To the extent that the CDSOA may be regarded as a " specific
action against a subsidy" but not one of these permissible responses to subsidization, it would be
inconsistent with SCM Article 32.1.

7.8 As noted above, the Appellate Body has confirmed that there are three " permissible responses
to dumping" available to WTO Members.® A Member may have recourse to definitive anti-dumping
duties, provisiona measures, and price undertakings. Such "permissible responses to dumping"
constitute "specific action against dumping” within the meaning of AD Article 18.1, which provides
that:

No specific action against dumping of exports from another Member can be taken
except in accordance with the provisions of GATT 1994, as interpreted by this
Agreement.*

* Thisis not intended to preclude action under other relevant provisions of GATT 1994, as appropriate.

7.9 By virtue of AD Article 18.1, other types of "specific action against dumping" are not
permitted. Thus, if the CDSOA is a "specific action against dumping”, but not one of the three
"permissible responses to dumping”, it will violate AD Article 18.1. The issue before the Pandl is
whether or not the CDSOA is a"specific action against dumping".

7.10 The complaining parties submit that the CDSOA constitutes "specific action against
dumping” because CDSOA offset payments are dependent on a finding of dumping. In this regard,
the complaining parties rely on the following statement by the Appellate Body at para. 122 of its
report on US— 1916 Act:

In our view, the ordinary meaning of the phrase "specific action against dumping" of
exports within the meaning of Article18.1 is action that is taken in response to
situations presenting the constituent elements of "dumping”. "Specific action against
dumping” of exports must, at a minimum, encompass action that may be taken only
when the constituent elements of "dumping" are present.®

66. We do not find it necessary, in the present cases, to decide whether the concept of "specific action
against dumping” may be broader.

7.11 The United States adopts a two-tier approach to thisissue. First, the United States relies on
the above Appellate Body statement to argue that AD Article 18.1 only applies in respect of actions
that address dumping "as such". The United States submits that CDSOA offset payments are not
made "in response to situations presenting the constituent elements of dumping”, and that the CDSOA
is therefore not based on a test that includes the constituent elements of dumping. Accordingly, the
United States submits that the CDSOA does not address dumping "as such".

7.12  Second, the United States emphasises that AD Article 18.1 is restricted to specific actions
"against" dumping. The United States asserts that the Appellate Body had no need to interpret this
specific term in the 1916 Act, and argues that the Appellate Body should not be understood to have
found that AD Article 18.1 applies to all "action that is taken in response to situations presenting the

%3 United Sates — Anti-Dumping Act of 1916 — Complaint by Japan ("US — 1916 Act (Japan)"),
WT/DS162/R and Add.1l, adopted 26 September 2000, as upheld by the Appedlate Body Report,
WT/DS136/AB/R, WT/DS162/AB/R, para. 6.216.

%4 US— 1916 Act (AB), para. 137.
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constituent elements of dumping”. According to the United States, certain action may be "in response
to" dumping, but not "against” dumping. The United States submits that, in order for action to be
"against" dumping, and thereby fall within the scope of AD Article 18.1, such action must (1) apply to
the imported good or importer, and (2) be burdensome (as was the case in the 1916 Act).

7.13 Theissuesraised by the parties require us to determine whether or not the CDSOA constitutes
a "specific action against dumping" within the meaning of Article 18.1 of the AD Agreement. In
identifying the appropriate standard for resolving this issue, we have had regard to the Appellate
Body's treatment of this provision in US — 1916 Act.?® We note that there is disagreement between
the parties as to whether or not the test applied by the Appellate Body in US — 1916 Act for the
purpose of determining whether or not the measure at issue in that case was a "specific action against
dumping” is conclusive of the issue before us. If the test set forth in para. 122 of the Appellate Body
report in US — 1916 Act were conclusive, a measure would constitute "specific action against
dumping” if it were "taken in response to situations presenting the constituent elements of dumping"”.
This would be the case if the measure could be taken only when the constituent elements of dumping
were present. We therefore begin our analysis by considering the relevance of the test applied by the
Appellate Body in US— 1916 Act to these proceedings. Thus, we shall consider whether any "action
that may be taken only when the constituent elements of 'dumping are present” necessarily
constitutes "specific action against dumping"? In particular, is an action necessarily "against"
dumping simply because it is taken "in response to" dumping”, or is it necessary to further determine
that a measure taken "in response to" dumping is also "against" dumping? We then identify the
appropriate standard for determining whether or not a measure constitutes "specific action against
dumping”" and apply it to the CDSOA. Finaly, we examine the US argument that the CDSOA is
permitted by footnotes 24 and 56 of the AD and SCM Agreements respectively.

2. The standard for determining whether or not a measure constitutes a " specific action
against dumping"

7.14  For the reasons set forth below, we do not consider that the test applied by the Appellate
Body in US— 1916 Act is conclusive of whether or not a measure constitutes " specific action against
dumping”. Inour view, a measure is not "specific action against dumping” simply or only because it
istaken in response to situations presenting the constituent elements of dumping, or because it may be
taken only when the constituent elements of dumping are present. Such a measure will be "specific
action” related to dumping, in the sense that it acts specifically in response to dumping, but it will not
necessarily be "specific action" against dumping.

7.15  First, we note that, at para. 122 of its US— 1916 Act report, the Appellate Body was referring
to Article 18.1 of the AD Agreement in order to clarify the scope of application of Article VI of
GATT 1994. In other words, the Appellate Body was referring to Article 18.1 as context for the
purpose of interpreting Article VI, which was the provision at issue in that case. The Appellate Body
was not interpreting AD Article 18.1 per se.

7.16  Second, we do not consider that the circumstances of the US — 1916 Act proceedings were
such that the Appellate Body was required to consider the meaning of the word "against” in AD
Article 18.1. This is because there was no disagreement between the parties in that case that the

%5 \We shall also have regard to the general rule of treaty interpretation set forth in Article 31 of the
Vienna Convention, whereby a treaty "shal be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”.
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measure at issue, which imposed criminal and civil liabilities on importers engaged in dumping,
constituted action "against" dumping.?®

7.17  Third, we do not consider that action "in response to" dumping will always necessarily be
"against" dumping. In our view, the category of action "in response to" dumping is broader than the
category of action "against" dumping. In thisregard, the parties provided us with many definitions of
theterm "against". According to the United States, the ordinary meaning of "against” is"of motion or
action in opposition", "in hostility or active opposition to", and "into contact with".?*” Australia, the
European Communities, India, Indonesia and Thailand note that the same dictionary aso defines
"against" as "in competition with", "to the disadvantage of", "in resistance to", and "as protection
from".?® According to Canada, "[t]o take action against dumping or subsidies is to 'offset or prevent'
the dumping or subsidy. In other words, action taken against dumping or subsidies is action taken to
counteract or discourage the practice”.?®® Without necessarily providing a definitive statement of the
meaning of the term "against", we conclude that action "against" dumping must have some adverse
bearing’”® on dumping. Thus, action "in response to" dumping will only constitute action "against"
dumping to the extent that it has an adverse bearing on dumping.?”* Action which is in response to
dumping, but also beneficial to dumping (or neutral in effect on dumping), is not "against"
dumping.??

7.18 For these reasons, we do not consider that the test applied by the Appellate Body in US —
1916 Act is conclusive of the issue of whether or not a measure constitutes a "specific action against
dumping”. A measure is not a "specific action against dumping" simply because it "may be taken
only when the constituent elements of 'dumping’ are present”, or because it is taken "in response to"
dumping. A measure that may be taken only in situations presenting the constituent elements of
dumping is clearly "specific action” in response to dumping. However, in order for that measure to
constitute "specific action against dumping”, something more is needed: the measure must also act
"againgt" — and therefore have an adverse bearing on - dumping. In other words, a measure will only
constitute "specific action against dumping" if (1) it acts specifically in response to dumping, in the

%6 At the risk of over-simplification, the relevant disagreement between the parties was more a
question of whether the measure acted against dumping per se, as opposed to predatory pricing.

%7 Us first written submission, para. 92, citing the new Shorter Oxford English Dictionary, 38-39
(L. Brown ed., 1993).

%8 Australia, second written submission, para. 16. EC, India, Indonesia and Thailand, second written
submission, para. 28.

269 Canada, second written submission, para. 45.

2 The Oxford English Dictionary Online (www.oed.com) refers to "against" as "expressing the
adverse bearing of many verbs and nouns of action".

21 \We consider that this approach is entirely consistent with basic definitions of the term "against"
proposed by the parties. The complaining parties have asserted that the ordinary meaning of "against” is "in
competition with", "to the disadvantage of", "in resistance to", "in opposition to" and "as protection from". The
United States has asserted that "against" means "burdensome”. All of these definitions, in our view, express
some form of adverse bearing.

2 Certain complaining parties themselves accept that action will not be "against" dumping if it does
not have any adverse bearing on dumping. For example, the EC, India, Indonesia and Thailand assert that: "to
be effective, a 'specific action against dumping' must be capable of having some adverse impact upon the
dumped imports (or upon the 'entities engaged in dumping)" (reply to Question 5 from the Panel after the
second substantive meeting). Furthermore, Australia asserts "that a measure ‘against' dumping ... would need to
have an 'adverse bearing' in relation to dumped products, or to an entity connected with those products’ (reply to
guestion 8 from the Panel after the second substantive meeting). Brazil states that "[t]here may, of course, be
actions taken in 'response’ to dumping which are not necessarily 'against' dumping. As such, 'specific action
against dumping' is a subset of actions which may be taken in response to the constituent elements of dumping.
Indeed, 'specific action against dumping' read in the context of Article V1.2 of the GATT 1994 means action 'to
offset or prevent dumping.” (Brazil's reply to Question 1 from the Panel at the first substantive meeting).
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sense that it may be taken only in situations presenting the constituent elements of dumping,?” and (2)
it acts "against" dumping, in the sense that it has an adverse bearing on dumping. We shall now
examine whether the CDSOA meets these two conditions.

3. Does the CDSOA act specifically in response to dumping, in the sense that CDSOA
payments may be made only in situations presenting the constituent elements of
dumping?

€) Arguments of the parties

7.19 The complaining parties’* assert that CDSOA payments may be made only in situations
presenting the constituent elements of dumping because:

o CDSOA offset payments are made only and exclusively to US producers that supported an
application for an anti-dumping investigation:

o CDSOA offset payments are made only and exclusively to US producers "affected" by an
instance of dumping which isthe subject of an anti-dumping order;

o CDSOA offset payments are paid for "qualifying expenses' incurred by the affected domestic
producers "after" the issuance of anti-dumping order; and

o the "qualifying expenses' must be related to the production of a product that is the subject of an
anti-dumping order.

7.20 The United States denies that CDSOA payments may be made only in situations presenting
the constituent elements of dumping. According to the United States, the CDSOA does not instruct
US Customs to take action in response to situations or conduct presenting the constituent elements of
dumping, and is therefore not directly based on the constituent elements of dumping. On the contrary,
the CDSOA instructs US Customs to take action based on certifications from an "affected domestic
producer" regarding its "qualifying expenditures'. The United States asserts that the fact that an anti-
dumping order is a necessary prerequisite, or condition, for CDSOA payments is not sufficient to
make the CDSOA a "specific action against dumping”. Nor isthe fact that CDSOA distributions are
funded by anti-dumping duties.

(b) Evaluation by the Panel

7.21  We note that, at first sight, the CDSOA contains no reference to the constituent elements of
dumping. Nor are the constituent elements of dumping explicitly built into the essential elements of
eligibility for offset payment subsidies. Nevertheless it is clear that CDSOA payments may only be
made in situations where the constituent elements of dumping are present. Specifically, CDSOA
offset payments follow automatically from the collection of anti-dumping duties, which in turn may
only be collected following the imposition of anti-dumping orders, which may only be imposed

213 According to our understanding of the Appellate Body, action that may be taken only when the
constituent elements of dumping are present is taken "in response to" dumping. Although the category of action
"Iin response to" dumping may be broader than the category of action that may be taken only when the
constituent elements of dumping are present, for present purposes we shall confine ourselves to considering
whether or not the CDSOA is in response to dumping, in the sense of operating only when the constituent
elements of dumping are present. In this regard, we note that the Appellate Body did not "find it necessary ...
to decide whether the concept of 'specific action against dumping' may be broader” (US — 1916 Act (AB),
note 66).

2" Not all complaining parties rely on each of these factors to support their argument that the CDSOA
offset payments may be made only when the constituent elements of dumping are present.
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following a determination of dumping (injury and causation). Thus there is a clear, direct and
unavoidable connection between the determination of dumping and CDSOA offset payments. For
domestic producers who have qualified for CDSOA payments by having supported the petition for an
anti-dumping investigation, and having incurred qualifying expenses in the production of like
products, the CDSOA offset payments flow as automatically from the presence of the constituent
elements of dumping as do the anti-dumping duties themselves. For this reason, we find that CDSOA
offset payments may be made only in situations presenting the constituent elements of dumping.
Indeed, this conclusion is even suggested by the reference to "dumping” in the title of the CDSOA.

7.22  In order to avoid any misunderstanding, we wish to emphasise that our finding that CDSOA
offset payments may be made only in situations presenting the constituent elements of dumping isin
no way based on the fact that offset payments are funded from collected anti-dumping duties. Even if
CDSOA offset payments were funded directly from the US Treasury, and in an amount unrelated to
collected anti-dumping duties, we would still be required to reach the conclusion — for the reasons set
forth in the preceding paragraph - that offset payments may be made only in situations presenting the
constituent elements of dumping.

7.23  To conclude, therefore, we find that CDSOA offset payments act specifically in response to
dumping, since they may be made only in situations presenting the constituent elements of dumping.
For this reason, we find that the CDSOA is a "specific action" related to dumping. We must now
consider whether or not the CDSOA is a specific action against dumping.

4, Isthe CDSOA a specific action against dumping?
@ Arguments of the parties

7.24  The complaining parties assert that the CDSOA acts against dumping because it upsets the
competitive relationship between (imported) dumped and domestic products. According to the
complaining parties, "specific action against dumping" need not necessarily impact directly on the
entity connected to, in the sense of being responsible for, the dumped product. For example, Australia
asserts that "the necessity of an 'adverse bearing' does not compel the conclusion that a measure
‘against’ dumping must apply exclusively to the dumped products, or to an entity connected with those
products, or be burdensome to those products or entities'.?> The EC, India, Indonesia and Thailand
assert that "to be effective, a 'specific action against dumping' must be capable of having some
adverse impact upon the dumped imports (or upon the 'entities engaged in dumping’)", although "there
is nothing in the US- 1916 Act panel reports or in the Appellate Body report which suggests that the
notion of 'specific action against dumping' should be restricted to those types of measures which apply
'directly’ to 'entities engaged in dumping" .2

7.25 The United States asserts that, in order to be "against” dumping, action "must apply to the
imported good or the importer, and it must be burdensome'.?”” In particular, according to the
United States, "the action must be directly against imported products. As a practical matter, imported
goods are produced, exported, and imported by foreign producers, exporters, and importers.
Therefore, the object of 'specific action' under Articles 18.1 and 32.1 extends to the entity connected
to, in the sense of being responsible for, the dumped or subsidized good such as the importer, exporter

or foreign producer."?"®

25 Australia’s response to Question 8 from the Panel after the second substantive meeting.
%% Replies to Questions 6 and 8 from the Panel after the second substantive meeting.

2T US first written submission, para. 92.

#® USoral statement at the second substantive meeting, para. 32.
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7.26  The complaining parties assert that the US approach to the phrase "against dumping" is overly
restrictive. The complaining parties assert that the ordinary meaning of "against" is "in competition
with", "to the disadvantage of", "in resistance to", "in opposition to" and "as protection from". They
therefore argue that the notion of action "against” dumping may include not only actions that impose a
direct liability on dumped imports, but also actions that afford protection to domestic producers by
giving them an advantage over the dumped imports with which they compete. As contextual support
the complaining parties refer to Articles V1:2 and V1:3 of GATT 1994, which refer respectively to the
imposition of anti-dumping duties "in order to prevent or offset dumping”, and countervailing duties
"for the purpose of offsetting any bounty or subsidy”. The complaining parties argue that the notion
of "against" dumping must include, at a minimum, any actions which, like the levying of anti-
dumping or countervailing duties, are taken "in order to" or "with the purpose of" "offsetting" (or
"preventing") dumping or subsidization. They note that dumping and subsidization may be "offset"
not only directly, but also indirectly, by granting an advantage to domestic producers which cancels
out the price advantage enjoyed by imports as a result of dumping or subsidization. The complaining
parties assert that CDSOA offset payments are therefore likely to precipitate changed behaviour on
the part of the producers and importers of dumped or subsidised goods, as well as on the part of
domestic producers, thereby altering the competitive relationship between imported goods and the
domestic like products in ways not contemplated by GATT 1994 or the AD or SCM Agreements.
CDSOA offset payments further strengthen the competitive position of domestic producers on top of
the remedy that has already been provided in the form of anti-dumping/countervailing measures.

7.27  The complaining parties assert that the stated purpose of the CDSOA confirms that CDSOA
offset payments constitute action "against" dumping/subsidization. They submit that the purpose of
the offset paymentsiis clearly described in Section 1002 of the CDSOA, which contains the “findings’
of Congress providing the justification for the enactment of the CDSOA. The complaining parties
assert that Section 1002 is an integral part of the CDSOA. They note that paragraph 1 of
Section 1002 states that dumping and subsidisation “must be effectively neutralized”, that paragraph 3
contains the “finding” that the “remedial purpose’ of the existing US anti-dumping and countervailing
duty laws is “frustrated” because continued dumping and subsidisation “ prevents markets prices from
returning to fair levels’, and that paragraph 5 concludes that “United States trade laws should be
strengthened to see that the remedia purpose of those laws is achieved’. According to the
complaining parties, US Congress therefore asserted that the purpose of the offset payments is to
“neutralize effectively” dumping and subsidisation by ensuring that prices “return to fair levels’. In
other words, the purpose of the CDSOA is to “offset” dumping and subsidisation. The complaining
parties assert that the name given by the US Congress to the act (“Continued Dumping and Subsidy
Offset Act”) and to the payments made under the act (“offsets’ ) provides further confirmation of such
purpose.

7.28 The United States asserts that the complaining parties have failed to demonstrate that the
CDSOA acts "against” dumping. Instead, the complaining parties presume that the CDSOA will have
negative effects on imported goods. The United States submits that the complaining parties would
have the Panel rewrite AD Article 18.1 and SCM Article 32.1 to read "no specific action with a
presumed negative effect on import goods or foreign producers ...". The United States also asserts
that the complaining parties test is overly broad and unworkable, since any type of domestic
legislation which improves the position of the domestic industry could be presumed to have a negative
effect on imported goods. Nor does the United States agree that the CDSOA acts "against” dumping
because of its supposed effect on the competitive relationship or the conditions of competition
between domestic goods and imported — including dumped or subsidized — goods. According to the
United States, a measure only acts "against” dumping or subsidy if it imposes a limitation or burden
directly on the imported goods or the entity connected to, in the sense of being responsible for, the
dumped or subsidized good such as the importer, exporter, or foreign producer.
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7.29  According to the United States, the purpose or intent of the CDSOA islegaly irrelevant. The
United States submits that the resolution of this dispute does not depend upon what the CDSOA is
intended to do but what it actually does. The United States relies on the following statement by the
panel in US - 1916 Act to reject the argument that the intent or purpose of a measure is relevant in
determining whether it constitutes a “ specific action against dumping”:

While we agree that Article VI applies when Members have recourse to a given trade
policy instrument, i.e. anti-dumping action, we do not agree that application of
Article VI is dependent on the objective pursued by the Member concerned...
Article VI is based on an objective premise. If a Member’'s legislation is based on a
test that meets the definition of Article VI:1 {dumping}, Article VI applies. The
stated purpose of the law cannot affect this conclusion.?”®

7.30 The United States submits that the US — 1916 Act panel cited EC - Parts and Components,
where the panel also rejected the argument that the policy purpose of a measure could determine
whether it fell within the scope of the provisions in question.”®® According to the United States, in
that case the panel explained that “[o]nly at the expense of creating substantial legal uncertainty could
the policy purpose of a charge be considered to be relevant in determining whether the charge falls
under Article 11:1(b) or Article 111:2.”%" According to the United States, despite US arguments that
the 1916 Act was intended to remedy the antitrust problem of predatory pricing, the panel, which was
affirmed by the Appellate Body, found that the purpose or intention of the law could not exclude it
from the scope of Article V1.%%* According to the United States, it therefore must also be true that the
stated purpose of a measure cannot bring it within the scope of Article VI and the Antidumping and
SCM Agreements if the actual elements of the measure do not satisfy the test for the scope of those
articles. The United States submits that the legidative history of the CDSOA would only be relevant
toitsinterpretation if the statute were ambiguous and the Panel then needed it to determine the fact of
the CDSOA.. Inthisregard, the present case differs from the US— 1916 Act case, where the operation
of the statute was claimed to be ambiguous, and the legislative history was consulted to determine
whether the statute could be interpreted as only an antitrust statute, or something else.

7.31  The complaining parties assert that the US— 1916 Act panels did not say that the purpose of
the measure is “legally irrelevant”, but rather that