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l. INTRODUCTION

1.1 On 22 December 2006, Indonesia requested the establishment of a panel pursuant to
Avrticle 21.5 of the Understanding on Rules and Procedures Governing the Settlement of Disputes
("DSU") concerning Korea's alleged failure to implement the recommendations and rulings of the
Dispute Settlement Body ("DSB") in the dispute Korea — Anti-Dumping Duties on Imports of Certain
Paper from Indonesia. At its meeting on 23 January 2007, the DSB referred this dispute to the
original panel, if possible, in accordance with Article 21.5 of the DSU, to examine the matter referred
to the DSB by Indonesia in document WT/DS312/9. The terms of reference are the following:

To examine, in light of the relevant provisions of the covered agreements cited by
Indonesia in document WT/DS312/9, the matter referred to the DSB by Indonesia in
that document and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements.

1.2 On 5 February 2007, the Panel was composed as follows:

Chairman: Mr. Ole Lundby

Members: Ms Deborah Milstein
Ms Leane Naidin

1.3 China, the European Communities, Japan, the Separate Customs Territory of Taiwan, Penghu,
Kinmen and Matsu ("TPKM"), and the United States reserved their third party rights.

14 The Panel met with the Parties on 24-25 April 2007. It met with the Third Parties on
25 April 2007.

1. FACTUAL ASPECTS

2.1 This dispute concerns the implementation by Korea of the DSB recommendations and rulings
in Korea — Anti-Dumping Duties on Imports of Certain Paper from Indonesia.

2.2 The original anti-dumping investigation on "business information paper and wood-free
printing paper" from Indonesia was initiated on 14 November 2002 and completed on
24 September 2003 with the imposition of anti-dumping duties of 8.22 per cent for Indah Kiat, Pindo
Deli and Tjiwi Kimia, three paper producers in the Sinar Mas Group from Indonesia, and 2.80 per
cent for another Indonesian exporter, April Fine. The Korean Trade Commission ("KTC") also
imposed an "all others™ rate of 2.80 per cent. The margins for Indah Kiat and Pindo Deli were based
on constructed normal values. Since the verification of data pertaining to PT Cakrawala Mega Indah
("CMI"), the trading company* that sold in Indonesia the subject product produced by Indah Kiat and
Pindo Deli, was not allowed, the KTC calculated CMI's costs on the basis of facts available as
provided for under Article 6.8 of the Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994 ("Anti-Dumping Agreement” or "Agreement”). The KTC
calculated all elements of CMI's selling, general and administrative ("SG&A™) expenses except
interest on the basis of the data pertaining to April Fine, another trading company subject to the same

! We note that the Parties have diverging views as to the exact scope of CMI's business. Our references
to CMI throughout this report as "the trading company" that sold the subject product produced by Indah Kiat
and Pindo Deli are without prejudice to our assessment of the KTC's finding on this issue found elsewhere in
this report.
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investigation, and its interest expenses? on the basis of the data pertaining to PT Riau Andalan Kertas
("RAK™), subsidiary of April Fine and subject to the same investigation as a producer.

2.3 In the original panel proceedings, Indonesia raised claims regarding the KTC's dumping and
injury determinations and certain procedural aspects of the investigation. We concluded, inter alia,
that by basing CMI's interest expenses on the data pertaining to RAK without an adequate explanation
as to why interest expenses were treated differently from the rest of CMI's SG&A expenses which were
based on April Fine's data, the KTC acted inconsistently with its obligation under paragraph 7 of Annex Il
of the Agreement to exercise special circumspection in the use of information from a secondary source.
We also found the KTC's examination of the impact of dumped imports on the domestic industry to be
inconsistent with Article 3.4 of the Agreement. Finally, we found that the KTC violated the procedural
obligations set forth in paragraphs 4, 5 and 6 of Article 6 of the Agreement. The original panel report was
adopted by the DSB on 28 November 2005. Both Parties agreed that Korea would have until 28 July 2006
to implement the DSB recommendations and rulings.®

2.4 The KTC carried out a proceeding in order to implement the DSB recommendations and
rulings. In these implementation proceedings, the KTC made, among others, a re-determination of
dumping for Indah Kiat and Pindo Deli. The KTC sent its Draft Dumping Re-determination to the
Sinar Mas Group on 23 May 2006 and invited it to submit its comments by 6 June 2006. The Sinar
Mas Group submitted its comments on the Draft Dumping Re-determination on 6 June 2006. The
Sinar Mas Group submitted four pieces of evidence along with its comments: CMI's income
statement, CMI's financial statements for 2001 and 2002, a legal opinion to the effect that Indonesian
law does not require CMI to submit its financial statements for auditing, and a legal opinion regarding
the scope of CMI's business. In the same letter, the Sinar Mas Group also sought to access
information used in the KTC's Draft Dumping Re-determination and to comment on the assessment of
the impact of dumped imports on the Korean domestic industry. On 13 June 2006, the KTC disclosed
the requested information regarding its dumping re-determination to the Sinar Mas Group. On
16 June 2006, the Sinar Mas Group responded, arguing that the information used by the KTC was not
appropriate. In its final Re-determination, the KTC decided that the [BCI]* per cent interest rate used
for CMI on the basis of RAK's data was reasonable and consistent with the corroborating information.
It therefore calculated the same margins of dumping for Indah Kiat and Pindo Deli. The KTC also
carried out a new analysis of the impact of dumped imports on the Korean industry, based on the same
data collected in the original investigation. The KTC's Implementation Report which contained its
final dumping and injury re-determinations was published in the Korean Official Gazette dated
27 July 2006.

25 Not persuaded about the consistency with Korea's WTO obligations of the KTC's Re-
determination, Indonesia requested to hold consultations with Korea.”> Consultations were held on
15 November 2006 but did not yield a mutually-satisfactory solution. Indonesia requested the
establishment of a panel to review the consistency with the Agreement of the measure taken by Korea
to implement the DSB recommendations and rulings.® The Panel was established on 23 January 2007
with standard terms of reference.

2.6 Korea requested the Panel to rule that information that had been received by the KTC on a
confidential basis, under Article 6.5 of the Anti-Dumping Agreement, from the interested parties in
the original anti-dumping investigation at issue should not be disclosed to Indonesian company
officials even if these officials were made part of the delegation that will represent Indonesia in these
compliance proceedings. Following the exchange of views between the Parties and one Third Party,

% The terms "interest expenses" and "financial expenses" are used interchangeably in this report.
* WT/DS312/6.

* Business Confidential Information.

> WT/DS312/8.

® WT/DS312/9.
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the European Communities, the Panel adopted additional working procedures for the protection of
such business confidential information and communicated them to the Parties and the Third Parties
through its letter dated 3 April 2007.

1. PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS

A. INDONESIA
3.1 Indonesia requests the Panel to find that:
@ The KTC acted inconsistently with Articles 2.2 and 2.2.2 of the Agreement as it

(b)

(©)

(d)

(€)

(f)

failed to impute a "reasonable amount for administrative, selling and general costs" in
its calculation of the constructed value of Indah Kiat and Pindo Deli;

The KTC acted inconsistently with its obligations to make a fair comparison under
Avrticle 2.4 of the Agreement and to make a proper determination of dumping under
Acrticle 2.1 of the Agreement by using a constructed normal value for the Sinar Mas
Group that was determined in a manner inconsistent with Articles 2.2 and 2.2.2 of the
Agreement;

The KTC acted inconsistently with Article 6.8 and Annex Il to the Agreement, in
particular paragraph 7 thereof, by utilising information sourced from RAK rather than
April Fine Paper Trading to calculate the "Reseller Interest Expense™ component of
Indah Kiat and Pindo Deli's constructed values;

The KTC acted inconsistently with Articles 6.1, 6.2, 6.4, 6.6, 6.8 and Annex Il of the
Agreement by ignoring undisputed facts from the prior investigation, re-opening the
record on the overall nature of CMI's activities while failing to provide the Sinar Mas
Group with any opportunity to supply relevant information, failing to satisfy itself as
to the accuracy of information actually provided by the Sinar Mas Group, rejecting
information actually submitted by the Sinar Mas Group and improperly resorting to
unreliable secondary information in arriving at its findings;

The KTC failed to comply with its obligations under Articles 6.1, 6.2, 6.4, 6.5 and 6.9
of the Anti-Dumping Agreement, by failing to disclose the factual basis for its injury
redetermination and failing to provide the Indonesian exporters with any opportunity
to provide their views;

The KTC acted inconsistently with Articles 6.1, 6.2 and 6.4 of the Anti-Dumping
Agreement, by failing to provide copies of all information submitted by interested
parties to the concerned Indonesian exporters. To the extent that this information was
designated as confidential information, the KTC also failed to comply with its
obligations under Articles 6.1, 6.2, 6.4 and 6.5 of the Anti-Dumping Agreement by
failing to require a party submitting confidential information to show good cause for
confidential treatment or to submit a nonconfidential summary thereof or an
explanation as to why such summarization was not possible.

3.2 Indonesia argues that Korea has also failed to respect its obligation under Article 1 of the
Anti-Dumping Agreement to ensure that an anti-dumping measure is applied only under the
circumstances provided for in Article VI of the General Agreement on Tariffs and Trade ("GATT")
1994 and pursuant to investigations initiated and conducted in accordance with the provisions of the
Anti-Dumping Agreement.
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B. KOREA

3.3 Korea requests the Panel to reject Indonesia’s claims in their entirety and to find that Korea
has properly implemented the DSB recommendations and rulings at issue.

[Parties' and Third Parties' Arguments in Sections|V and V deleted from this version.]
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VI. FINDINGS
A. GENERAL ISSUES
1. Standard of Review

6.1 The standard of review that we shall apply in these proceedings is the same as that in the
original panel proceedings. We recall that Article 11 of the DSU provides the standard of review for
WTO panels in general. Article 11 requires the panels to make an objective assessment of both the
factual and the legal aspects of the case.

6.2 Avrticle 17.6 of the Anti-Dumping Agreement, however, sets forth a special standard of review
that applies specifically to panel proceedings dealing with the application of this Agreement.
Article 17.6 provides:

Q) in its assessment of the facts of the matter, the panel shall determine whether
the authorities' establishment of the facts was proper and whether their
evaluation of those facts was unbiased and objective. If the establishment of
the facts was proper and the evaluation was unbiased and objective, even
though the panel might have reached a different conclusion, the evaluation
shall not be overturned;

(i) the panel shall interpret the relevant provisions of the Agreement in
accordance with customary rules of interpretation of public international law.
Where the panel finds that a relevant provision of the Agreement admits of
more than one permissible interpretation, the panel shall find the authorities'
measure to be in conformity with the Agreement if it rests upon one of those
permissible interpretations.

6.3 Thus, taken together, Article 11 of the DSU and Acrticle 17.6 of the Anti-Dumping Agreement
establish the standard of review that we will apply with respect to both the factual and the legal
aspects of these proceedings. We shall, therefore, find Korea's measure at issue to be consistent with
the WTO Agreements if we find that the Korean investigating authorities have established the facts
properly and evaluated them in an unbiased and objective manner, and that the determinations are
based on a permissible interpretation of the relevant treaty provisions. We are not to carry out a de
novo review of the evidence in the record of the implementation proceedings at issue nor to substitute
our judgement for that of the Korean investigating authorities even though we might have made a
different determination were we examining these records ourselves.®

2. Burden of Proof

6.4 The burden of proof in these proceedings is the same as that in the original panel proceedings.
We recall that the general principles applicable to burden of proof in WTO dispute settlement require
that a party claiming a violation of a provision of the WTO Agreement by another Member must
assert and prove its claim.®* In these Panel proceedings, Indonesia, which has challenged the
consistency of Korea's measure, thus bears the burden of demonstrating that the measure is not

8 Appellate Body Report, EC Measures Concerning Meat and Meat Products (Hormones) ("EC —
Hormones"), WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998, DSR 1998:1, 135, para. 117.

8 Appellate Body Report, United States — Measure Affecting Imports of Woven Wool Shirts and
Blouses from India ("US — Wool Shirts and Blouses"), WT/DS33/AB/R and Corr.1, adopted 23 May 1997,
DSR 1997:1, 323, p. 337.
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consistent with the relevant provisions of the Agreement. Indonesia also bears the burden of
establishing that its claims are properly before the Panel. We also note that it is generally for each
party asserting a fact to provide proof thereof.” In this respect, therefore, it is also for Korea to
provide evidence for the facts which it asserts. Finally, we recall that a prima facie case is one which,
in the absence of effective refutation by the other party, requires a panel, as a matter of law, to rule in
favour of the party presenting the prima facie case.

3. Function of Compliance Panels

6.5 In accordance with Article 21.5 of the DSU, we are called upon to assess the existence or
consistency with a covered agreement of the measure taken by Korea to comply with the DSB
recommendations and rulings at issue in these proceedings. We note that the DSU Article 21.5
proceedings are distinct from original panel proceedings in the sense that they deal with the existence or
consistency with covered agreements of measures taken to comply with the DSB recommendations and
rulings, which are different from the measures subject to the original panel proceedings. This does not
mean, however, that the DSU Article 21.5 proceedings have to be carried out in isolation from the
original panel proceedings. To the extent necessary, panels functioning under Article 21.5 of the DSU
can take account of the reasoning of the investigating authorities in an original determination or the
reasoning of the original panel, because "[t]he original determination and original panel proceedings,
as well as the redetermination and the panel proceedings under Article 21.5, form part of a continuum
of events".” We shall, therefore, in our evaluation of Indonesia's claims raised in these compliance
proceedings, take account of the KTC's reasoning in the original investigation at issue and our own
reasoning in the original panel proceedings, where appropriate.

B. CALCULATION OF CONSTRUCTED NORMAL VALUES FOR INDAH KIAT AND PINDO DELI

1. Arguments of Parties

@) Indonesia

6.6 Indonesia's claim regarding the calculation of the constructed normal values for Indah Kiat

and Pindo Deli has two aspects. First, Indonesia argues that the KTC acted inconsistently with
Articles 2.2 and 2.2.2 of the Agreement in the calculation of the constructed normal values for Indah
Kiat and Pindo Deli. Indonesia's claim relates exclusively to the determination of the interest
expenses for CMI, the selling company that was in charge of re-selling the subject product produced
by Indah Kiat and Pindo Deli in the Indonesian market in the period of investigation. Indonesia does
not challenge other aspects of the calculation of these normal values.

6.7 Indonesia does not question the KTC's assumption that a trading company like CMI could
theoretically have financial expenses. Yet, Indonesia submits that the interest expenses that the KTC
added for CMI to the constructed normal values for Indah Kiat and Pindo Deli were not reasonable as
required under Articles 2.2 and 2.2.2. Indonesia contends that the KTC's use of a producing
company's financial expenses as surrogate for CMI did not constitute an objective and unbiased
determination because the activities carried out by these two entities were strikingly different.
Indonesia notes that the KTC used the data pertaining to April Fine, another trading company subject
to the same investigation, for CMI's SG&A expenses other than interest and argues that using a
producing company's data when it came to interest expenses was only intended to artificially inflate
the margins of dumping for Indah Kiat and Pindo Deli. By doing this, the KTC overstated the selling-
related interest expenses in these two constructed values because, unlike April Fine, RAK's activities

90 H
Ibid.
°1 Appellate Body Report, Mexico — Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS)
from the United States — Recourse to Article 21.5 of the DSU by the United States ("Mexico — Corn Syrup
(Article 21.5 - US)"), WT/DS132/AB/RW, adopted 21 November 2001, para. 121.
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entailed production as well as selling. According to Indonesia, had the KTC used April Fine's data to
determine CMI's financial expenses, it would have found de minimis margins for both Indah Kiat and
Pindo Deli. Finally in this regard, Indonesia submits that the KTC's determination regarding CMI's
financial expenses also ran counter to Articles 2.4 and 2.1 of the Agreement.

6.8 Second, Indonesia contends that the KTC acted inconsistently with Article 6.8 of the
Agreement and paragraph 7 of Annex Il with regard to determining CMI's interest expenses.
Indonesia notes that the KTC had two secondary sources available to it in order to determine the
interest expenses of CMI: verified information relating to another trading company subject to the
same investigation, April Fine, and that relating to RAK, a manufacturing company and subsidiary of
April Fine, also subject to the same investigation. Indonesia also notes that the KTC relied on the
data for April Fine in determining all of CMI's SG&A expenses except interest, and RAK's data for
interest expenses and argues that there is no adequate explanation on the record that would explain
this differentiation. Indonesia contends that taking into consideration the similarities of the scope of
business of the two companies, it would have been more appropriate for the KTC to base its
determinations regarding CMI's financial expenses on April Fine's data. According to Indonesia, by
relying on the interest expenses of RAK, a manufacturing company, the KTC failed to apply special
circumspection as required under paragraph 7 of Annex Il. The KTC therefore failed to base its
determination regarding the financial expenses of CMI on the most appropriate, most fitting
information as required under Article 6.8 and Annex I1.

6.9 Indonesia acknowledges that in its Re-determination the KTC also cited information relating
to the interest expenses of other companies, including three other Indonesian paper producers, three
Indonesian producers from outside the paper industry and five Korean companies engaged in selling
other products. However, Indonesia asserts that the new bases cited in the KTC's Re-determination
fail to justify its choice of source for CMI's financial expenses. Indonesia submits that these did not
establish alternative sources of information for the KTC in terms of determining CMI's financial
expenses. Rather, they were used by the KTC in order to justify its preference for using RAK's
information for CMI. Finally, Indonesia also notes that the KTC in its Re-determination relied on the
information obtained from a publication called [BCI] and asserts that this information was not reliable
because it identified CMI as a manufacturing company and mixed the address of CMI with that of
Pindo Deli.

(b) Korea

6.10  Korea contends that the inconsistency found by the original panel in the KTC's determination
regarding CMI's interest expenses was the absence of an adequate explanation on the use of RAK's
data and argues that the KTC corrected that flaw in the implementation proceedings by demonstrating
that these data represented a reasonable amount for CMI's interest expenses. Korea disagrees with
Indonesia's view that the similarities of the activities carried out by different companies have a
bearing on their financial expenses. Indeed, the KTC collected evidence showing that some trading
companies could, for a variety of reasons, have higher interest expenses than producers. Evidence
also showed some trading companies with higher interest expenses than CMI. Interest expenses are a
function of the amount of money borrowed by a company, which depends on the company's corporate
strategy.

6.11  Notwithstanding the above observations, Korea submits that there was no conclusive
evidence on the record showing that CMI was merely a trading company. Verification of CMI's
information was not allowed in the underlying investigation. As a matter of law, therefore, it could
not be said that CMI was merely a trading company. Furthermore, evidence placed on the record
during the implementation proceedings, i.e. the DIS report, indicated that CMI was involved in some
manufacturing activities. Hence, it was not non-objective or biased for the KTC to use RAK's data in
determining CMI's interest expenses. Korea also notes that in the implementation proceedings, the
KTC compared RAK's interest expenses with four different sets of data and concluded that the
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amount of the interest expenses for CMI, added to the constructed normal values for Indah Kiat and
Pindo Deli, was reasonable.

6.12  Finally in this regard, Korea disagrees with Indonesia's assertion that CMI's activities were so
similar to those of April Fine that using financial expenses of a company other than April Fine in
determining CMI's financial expenses did not represent an objective assessment. In this regard, Korea
contends that, unlike CMI, April Fine [BCI]. This, in Korea's view, represented a significant
difference between the financial expenses of April Fine and CML.

2. Arguments of Third Parties
@ European Communities

6.13 The European Communities notes that the original panel applied judicial economy on
Indonesia’'s claim under Article 2 of the Agreement. The European Communities submits that
depending on the facts of a given case, it may not necessarily be unreasonable for an investigating
authority to include in the constructed normal value interest expenses incurred from the production of
products not related to the product subject to the investigation.

6.14  The European Communities submits that depending on the nature of the inconsistency found,
a Member may bring its WTO-inconsistent measure into conformity with its WTO obligations in
different ways. The European Communities notes that Article 19.1 of the DSU provides certain
leeway with regard to the manner in which DSB recommendations and rulings may be implemented
by the Member concerned. The European Communities does not consider that Article 6.8 of the
Agreement limits this flexibility. In particular, in cases where the investigating authorities'
determination is found to lack a sound reasoning, the European Communities considers that the
authorities may need to redraft their reasoning and make the amendments to their determinations that
they deem necessary.

(b) Japan

6.15  Without taking any position regarding the factual aspects of Indonesia's claim, Japan makes
certain observations on the use of facts available. Japan recalls that Article 6.8 of the Agreement
allows resorting to facts available only when certain conditions are met. More specifically, Japan
contends that paragraph 7 of Annex Il requires the authorities to make sure that the information that
they use as surrogate for the missing information is the best information available. Thus, Korea has to
show that the conditions for resorting to facts available were met in the proceedings at issue and that
the secondary information used in the place of the missing information was the best information
available. According to Japan, the KTC's Re-determination does not seem to have done this because
it is limited to discussing the adequacy of the data from an alternative source of information without
explaining why the source itself was the most appropriate to replace the missing data.

3. Evaluation by the Panel
@ Relevant Facts

6.16  We recall that the original investigation that gave rise to this dispute included, among others,
two producers from the Sinar Mas Group, Indah Kiat and Pindo Deli. In the original investigation,
Indah Kiat and Pindo Deli cooperated with the KTC, but the KTC's request for the verification of the
data pertaining to their trading company, CMI, was denied. The KTC therefore decided to construct
the normal values for Indah Kiat and Pindo Deli. In these constructed normal values, costs pertaining
to the production activities of Indah Kiat and Pindo Deli were based on the data submitted by these
companies. Costs of CMI, however, were determined on the basis of facts available. Regarding
CMlI's SG&A expenses except its financial expenses, the KTC used the figures relating to another
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company from Indonesia, April Fine, also subject to the same investigation. April Fine was a trading
company selling the subject product produced by its subsidiary RAK which was also subject to the
investigation at issue. RAK was a producer of the subject product. For CMI's interest expenses, the
KTC used data pertaining to RAK.

6.17 In the original panel proceedings, Indonesia challenged the calculation of the constructed
normal values for the Indah Kiat and Pindo Deli under Articles 2 and Article 6.8 and Annex Il of the
Agreement. We found a violation of Article 6.8 and paragraph 7 of Annex Il and declined to make a
ruling under Article 2. The thrust of our finding of inconsistency was that by using a trading
company's data for CMI's SG&A expenses other than financial expenses and a producer's data for
interest expenses without an adequate explanation for this differentiation, the KTC failed to observe
its obligation to exercise special circumspection in the use of information from a secondary source as
required under paragraph 7 of Annex Il of the Agreement. We considered that the investigating
authorities would normally be expected to take into account the similarities and dissimilarities
between the business activities of the company whose information is used as facts available and those
of the company whose information is missing.” In the relevant part of our report, we stated:

"In the investigation at issue, we note that the KTC needed information regarding
CMI's SG&A and financial expenses in order to use them in the construction of the
normal values for Indah Kiat and Pindo Deli. For SG&A, the KTC based its
determination on the data pertaining to a trading company, i.e. [April Fine]. With
regard to financial expenses, however, it relied on the data relating to [RAK], a
producing company. We have seen no explanation on the record as to why the KTC
decided to use the data relating to a company whose activities were less similar to
CMl, i.e. [RAK], although it had in its possession data relating to a company, [April
Fine], which carried out activities similar to those of CMI. This, in our view, runs
counter to the obligation to exercise special circumspection in the use of information
from secondary sources when applying facts available, as set out under paragraph 7
of AnnexIl. We therefore conclude that the KTC acted inconsistently with
Avrticle 6.8 of the Agreement and paragraph 7 of Annex Il with respect to determining
financial expenses of CMI in the context of calculating the constructed normal values
for Indah Kiat and Pindo Deli."®®

6.18 In the implementation proceedings following the original panel process, the KTC first
addressed the question of whether it would be proper to use a manufacturer's financial expenses as
proxy for CMI and concluded that it would. The Re-determination reads in this regard:

"A. Whether the calculation of the [sic.] CMI's financial expenses based on the
financial statements of a manufacturing company is proper

(1) Whether any financial expenses may incur in a company without a manufacturing
function

In relation to whether any financial expenses may be incurred by CMI, assuming that
CMI operates only as a trading company without a manufacturing function;

A company conducting trading activities only can also be expected to be in need of
borrowing funds for the purchase of buildings, warehouses and goods, maintenance
of inventories, purchase or supplies and equipment necessary for the company, wages
for employees, overhead expenses, etc.

%2 Report of the original panel, para. 7.110.
% Ibid., para. 7.111.
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A trading company within a group may represent such group and be used as a vehicle
to procure the funds for facilities investment for a manufacturing company within the
same group if there are the grounds for the following situations: 1) the cost of
financing for the trading company is lower than the manufacturing company because
the former's credit rate is higher than the latter; 2) procurement of the funds by the
trading company rather than the manufacturing company is more favourable under a
tax system; 3) it is necessary for the trading company to procure the funds in order to
avoid governmental regulations; 4) it is necessary to avoid risks involving foreign
exchange rate; 5) it is necessary for the trading company to borrow the funds
according to an existing loan agreement regarding the procurement of the funds; 6)
the trading company functions as an investment company by holding subsidiary's
shares, etc. or 7) the determination of the trading company as a vehicle to procure the
funds is made according to its policies.

Although a manufacturing company could not initially avoid financial expenses for
investment in its manufacturing facilities, it may have no borrowings at all afterwards
if it repays such borrowings with its own capitals procured by issuing additional
equity, or with the profits earned from its business activities; and in practice, many
such companies do exist.

Accordingly, the Trade Investigation Office viewed that a trading company engaged
purely in the sale of goods may incur substantial financial expenses, on the basis that
a functional classification as a manufacturer or a trading company cannot serve as a
sufficient basis for determining whether a company incurs financial expenses."®*
(emphasis added)
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The KTC then inquired into the issue of whether CMI was merely a trading company and
concluded that this was not clear from the record. The Re-determination reads in this regard:

"(2) Whether CMI is a trading company purely conducting sales of articles.

In response to the questionnaires from the Trade Committee about the dumping ratio,
Pindo Deli and Indah Kiat answered that CMI sells the goods of the two companies to
distributors in Indonesia and end users.

However, Pindo Deli and Indah Kiat refused to submit, at the on-site investigation,
sales information, cost information, financial statements (although they submitted an
income statement after the completion of investigation, which the Committee could
not verify) and related books of CMI during the investigation, and thus, the Trade
Committee failed to obtain any materials that can determine whether CMI was a
merely trading company only with a selling function or a manufacturing company.

In addition, according to other material that the Trade Committee obtained from a
third source, PT. Data Inti Swakarsa ("DIS"), the business type of CMI was indicated
as a manufacturer.

In conclusion, not only was the Trade Committee unable to obtain any material that
can verify the business activities of CMI during the investigation, but also a third
source indicates that CMI operates as a manufacturer, such that the Trade Committee
concluded that the argument of Pindo Deli and Indah Kiat that CMI is a company
with a sales function only was groundless. In addition, the Trade Committee also

% Exhibit IDN-11(b), p. 3-4.
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concluded that the use of less favourable data against a company which refused to
submit the relevant information and at the same time did not cooperate in the
investigation was not inconsistent with the WTO Anti-Dumping Agreement."%
(footnote omitted, emphasis added)

6.20  Next, the KTC compared RAK's interest expense that it used for CMI against four sources: 1)
CMI information obtained from the DIS report, 2) financial expenses of four Indonesian paper
producers, including three Sinar Mas Group companies, 3) financial expenses of three Indonesian
producers producing non-paper products, and 4) financial expenses of five Korean trading companies
selling non-paper products. Relevant parts of the KTC's Re-determination read in this regard:

"B. Special Circumspection in determining the level of financial expenses of CMI

Pindo Deli and Indah Kiat refused to submit the financial statements of CMI to the
Trade Committee until the end of on-site investigation. After the on-site
investigation, they submitted an income statement of CMI, which could be not
verified for its accuracy.

Accordingly, in calculating the CV of Pindo Deli and Indah Kiat, the Trade
Committee assumed as the financing expenses incurred by CMI the financial
expenses in the amount of [BCI]% of the production costs based on the information
of April's affiliate submitted by April, an Indonesian company, which cooperated
with the dumping investigation.

In the meantime, the Trade Investigation Office reviewed the following third source
materials in order to determine whether the financial expense ratio used in the
calculation of CV of Pindo Deli and Indah Kiat was proper.

(1) According to CMI's financial information obtained from DIS, an Indonesian credit
rating information company, CMI incurred interest payable in the amount
corresponding to [BCI]% of cost of sales in 2002.%

(2) In order to determine how much financial expenses were incurred by an
Indonesian paper company, the Trade Investigation Office reviewed the materials
submitted by Pindo Deli and Indah Kiat which are the affiliates of CMI and also are
subject to this dumping investigation and the ratio of financial expenses against cost
of sales in the 2001 and 2002 financial statements of Pindo Deli, Indah Kiat, Tjiwi
Kimia and Lontar Papyrus (PT Lontar Papyrus Pulp&Paper Industry) which were
submitted by the Applicants. The results were as follows:

Financial Expense Ratio of Indonesian Paper Industry

Company 2002 2001 Remarks

% Exhibit IDN-11(b), p. 4.

% \We note that although this specific figure is not found in the DIS report, Korea demonstrated in
response to questioning that 15.3 was the interest expense to cost of goods sold. Response of Korea to
Question 3 from the Panel. Indonesia has not contested this calculation. We also note that although Korea
describes this figure as a percentage to cost of goods sold (see also the translation of the KTC's Re-
determination provided in KOR-S-4, p.27), the translation of the KTC's Re-determination provided by Indonesia
from which we quoted in this report describes it as a percentage to cost of sales. The difference in the
description of this aspect of CMI's interest expenses in the DIS report, however, is immaterial to our assessment
of Indonesia's claim.
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Pindo Deli [BCI]% [BCI]% Pindo Deli Audit Report
Indah Kiat [BCI]% [BCI]% Materials from Indah Kiat
Tjiwi Kimia [BCI]% [BCI]% Materials from APP
Lontar Papyrus [BCI]% [BCI1% XXX

Note) The financial expense ratio is the ratio of Interest payable/cost of sales in
financial statements.

(3) In_order to check whether there is any other company in non-paper industry
having incurred the level of financial expenses that the Trade Committee applied, the
Trade Investigation Office obtained and analyzed the financial statements of
Indonesian companies and found the companies with the following financial
expenses.

Financial Expense Ratio of companies in Indonesia

Company 2002 Remarks
PT. Barito Pacific Timber Tbk [BCI1% XX
PT. Apac Citra Centerex Thk [BCI]% XX
PT. Duta Pertiwi Tbk [BCI]% XX

Note) 1. The financial expenses of the above companies are calculated based on the
financial statements thereof obtained from Surabaya Stock Exchange, and Indonesian
stock exchange.

2. The financial expense ratio is the ratio of Interest payable/Cost of Sales in
financial statements.

(4) The Trade Investigation Office investigated whether any Korean companies doing
wholesale or agency business incurred the level of financial expenses which the
Trade Committee applied to CMI and found that such trading companies incurred the
financial expenses corresponding to [BCI] per cent or more of cost of sales as
follows:

Financial Expense Ratio of retail or wholesale companies in Korea

Cost of Financial
Compan Year Financial expenses Sales expense
pany (MIn. Won) (Min. ratio
Won)
Uniwrap 2002 | Total Interest payable | xx XX [BCI]%
Co., Ltd. 2002 Net Interest payable | xx XX [BCI]%
Von Co., 2002 | Total Interest payable | xx XX [BCI]%
Ltd. 2002 Net Interest payable | xX XX [BCI]%
Joongang 2002 | Total Interest payable | xx XX [BCI]%
Green Stuff | 5500
Co., Ltd. Net Interest payable | xx XX [BCI]%
Komi 2001 | Total Interest payable | xx XX [BCI]%
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Corporation | 2001 Net Interest payable | xx XX [BCI]%
Yusung 2002 | Total Interest payable | xx XX [BCI]%
Co., Ltd. 2002 Net Interest payable | xx XX [BCI]%

Note) 1. The financial expense ratio of the above companies were calculated based
on audit reports thereof obtained from webpages of the Financial Supervisory
Services and the CPA Association.

2. The financial expense ratio is the ratio of Interest payable/Cost of Sales in
financial statements. With respect to Joongang Green Stuff, the ratio of Interest
payable against selling expenses is applied since it is an agency company without cost
of sales.

In the meantime, since the above companies conduct no manufacturing activities but
only sell the goods supplied by manufacturers, they are deemed to play a similar role
as CMI, provided that CMI is a trading company.

As discussed in the foregoing, the Trade Committee confirmed that after comparing
the ratio of the financial expenses against cost of sales of [BCI] per cent, first applied
by the Trade Committee, with the information obtained from third party sources such
as (1) the financial statements of CMI obtained from "DIS", (2) financial statements
of Pindo Deli, Indah Kiat, Tjiwi Kimia and Lontar Papyrus, all of which are paper
manufacturing companies in Indonesia, (3) financial statements of other companies
engaging in_other industries in Indonesia _and (4) financial statements of the
companies engaging in wholesale or agency business in Korea, all subject companies
incurred interest expenses in the amount of more than [BCI] per cent of cost of sales.

On the basis of the foregoing information, the Trade Investigation Office confirmed
that the application to CMI of the financial expense ratio corresponding to [BCI] per
cent of cost of sales was appropriate, which was evidenced by not only April's (a
subject company) information but also other materials, in calculating the CV of Pindo
Deli and Indah Kiat."®" (emphasis added)

6.21 The KTC then concluded that the interest rate used for CMI was reasonable and decided to
maintain the original margins of dumping calculated for Indah Kiat and Pindo Deli in the original
investigation:

"5) Actions of the Trade Investigation Office

As a result of implementing the WTO Panel's decision, the Trade Committee has not
found any reason to change the financial expenses previously determined, and the
dumping margin shall be the previous dumping ratio."*

(b) Legal Analysis

6.22  We note that Indonesia's claim regarding the calculation of CMI's interest expenses is mainly
based on two provisions of the Agreement: Article 2 and Article 6.8. As we did in the original panel
proceedings, we consider it appropriate to commence our evaluation of Indonesia's claim with Article
6.8 and then proceed, to the extent necessary for the resolution of the dispute, to Article 2.

" Exhibit IDN-11(b), p. 5-7.
% Exhibit IDN-11(b), p. 13.
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6.23  Indonesia argues that the KTC failed to comply with its obligations under Article 6.8 and
paragraph 7 of Annex Il of the Agreement in its use of facts available in these implementation
proceedings. Indonesia notes that in the implementation proceedings, as in the original investigation,
the KTC had two alternative sources of information to use in the determination of CMI's financial
expenses: data pertaining to April Fine and data pertaining to RAK. The KTC used April Fine's data
for all of CMI's SG&A expenses except interest expenses for which it used RAK's data. In
Indonesia's view, there is nothing on the record that explains this differentiation. In its choice of facts
available, the KTC did not carry out a comparative and evaluative analysis to determine whether the
RAK information was the most appropriate, best fitting in the circumstances at issue. Indonesia also
takes issue with the KTC's finding that the exact scope of CMI's business was unclear. According to
Indonesia, this was a settled fact in the original investigation and also acknowledged by Korea in the
original panel proceedings. Even if this new factual finding was justified, Indonesia asserts that this
did not allow the KTC to determine CMI's interest expenses on the basis of RAK's data. This is
because by using the interest expenses pertaining to RAK, a production company, the KTC effectively
double-counted Indah Kiat's and Pindo Deli's production-related interest expenses. The information
that was missing, however, pertained to CMI's costs on the sales of the subject product. According to
Indonesia, therefore, the KTC should have used April Fine's interest expenses as proxy for CMI.

6.24  Korea, in turn, contends that the only inconsistency found by the original panel regarding the
KTC's determination was the lack of an adequate explanation for the use of RAK's data as proxy for
CMI's interest expenses and that the KTC corrected it in the re-determination process. The KTC first
considered that a trading company could have interest expenses, just like a manufacturing company.
It then explained that it was not possible to make a finding regarding the exact scope of CMI's
business. Finally, the KTC compared RAK's data against different sets of data and concluded that it
was reasonable. Consequently, it continued to use RAK's data for CMI's interest expenses.

6.25 The issue is whether, as argued by Indonesia, the KTC's determination regarding CMI's
financial expenses is inconsistent with Article 6.8 and paragraph 7 of Annex Il of the Agreement.

6.26  Article 6.8 reads:

"In cases in which any interested party refuses access to, or otherwise does not
provide, necessary information within a reasonable period or significantly impedes
the investigation, preliminary and final determinations, affirmative or negative, may
be made on the basis of the facts available. The provisions of Annex Il shall be
observed in the application of this paragraph.”

We note that Article 6.8, interpreted in conjunction with the provisions of Annex Il of the Agreement,
allows investigating authorities to use the best information available to them in cases where an
interested party fails to cooperate with the authorities. It allows authorities to fill in the gap caused by
such non-cooperation. In the process of filling in the gap, however, the Agreement does not provide
the authorities with a carte blanche. Provisions of Annex II, which impose certain limitations on the
authorities' latitude in the use of facts available, have to be observed. One such limitation is found in
paragraph 7 of Annex Il, which reads:

"If the authorities have to base their findings, including those with respect to normal
value, on information from a secondary source, including the information supplied in
the application for the initiation of the investigation, they should do so with special
circumspection. In such cases, the authorities should, where practicable, check the
information from other independent sources at their disposal, such as published price
lists, official import statistics and customs returns, and from the information obtained
from other interested parties during the investigation. It is clear, however, that if an
interested party does not cooperate and thus relevant information is being withheld
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from the authorities, this situation could lead to a result which is less favourable to
the party than if the party did cooperate.” (emphasis added)

We note that paragraph 7 generally requires the investigating authorities to exercise caution in their
selection of facts available. It also points out that the investigating authorities have to check the
information obtained from secondary sources against other independent sources. Although, the last
sentence of paragraph 7 provides that non-cooperation can lead to an outcome less favourable than it
would have been had the interested party in question cooperated with the authorities, this does not
justify arbitrary selection of the data to be used in the place of the missing data.

6.27  In the proceedings at issue, it is undisputed that verification of CMI's data was not allowed in
the original investigation and that the recourse to facts available was justified under Article 6.8. The
dispute arises, however, as to whether the KTC complied with the requirements of paragraph 7 of
Annex Il in its selection of information from secondary sources to replace the missing information.
We recall that the KTC used constructed normal values for the two Sinar Mas Group companies,
Indah Kiat and Pindo Deli. One of the elements of the costs of these two producers was that related to
their selling company, CMI. Because verification of the data pertaining to CMI was not allowed, the
KTC used data from secondary sources in order to determine CMI's costs. In this context, the KTC
obtained CMI's SG&A expenses other than interest expenses from another trading company subject to
the same investigation, April Fine, and interest expenses from a company called RAK, which was
April Fine's subsidiary and also subject to the same investigation as a producing company. And here
lies the gist of Indonesia's claim. Indonesia asserts that this choice of facts available was arbitrary and
intended to inflate the margin of dumping. According to Indonesia, the KTC should have relied on
April Fine's data for interest expenses too. In support of its claim, Indonesia mainly relies on the
similarities of the activities of CMI and April Fine, both being trading companies of the subject
product in Indonesia. We recall that the interest rate used for CMI based on RAK's data was [BCI]
per cent® while April Fine's interest rate was [BCI] per cent.

6.28  We recall that in compliance proceedings under Article 21.5 of the DSU, it is the measure
taken to comply with the DSB recommendations and rulings, not the measure subject to the original
panel proceedings, that is reviewed.'® The new measure has to be reviewed not from the perspective
of the claims and arguments developed in the original panel proceedings, but from the perspective of
the claims and arguments developed in the implementation proceedings.'™ The fact remains,
however, that implementation proceedings are carried out against the background of the original panel
proceedings because, as mentioned above (para. 6.5), these two processes constitute a "continuum of
events”. To the extent appropriate, therefore, we shall take into account our reasoning in the original
panel proceedings and that of the KTC in the original investigation at issue in the resolution of
Indonesia's claims in these compliance proceedings.

6.29  We note that the KTC's re-determination regarding CMI's financial expenses differs from its
original determination in two main regards. The KTC's decision to choose RAK's data for CMI's
interest expenses is premised on two grounds. First, the KTC discusses whether using the interest
expenses of a manufacturer as proxy for CMI would be appropriate and concludes that it would. This

% We note that the [BCI] per cent interest rate that the KTC calculated for RAK and used as proxy for
CMI was erroneous and was subsequently changed to 12.75 per cent in the original investigation. Parties have
no disagreement over this factual issue. See, First Written Submission of Korea, footnote 30; First Written
Submission of Indonesia, paras. 100 and 107. These two figures are found in the KTC's calculations submitted
in Exhibit IDN-1.

100 Appellate Body Report, Canada — Measures Affecting the Export of Civilian Aircraft — Recourse by
Brazil to Article 21.5 of the DSU ("Canada — Aircraft (Article 21.5 — Brazil)"), WT/DS70/AB/RW, adopted
4 August 2000, DSR 2000:1X, 4299, paras. 40-41.

191 Appellate Body Report, European Communities — Anti-Dumping Duties on Imports of Cotton-Type
Bed Linen from India — Recourse to Article 21.5 of the DSU by India ("EC — Bed Linen (Article 21.5 — India)"),
WT/DS141/AB/RW, adopted 24 April 2003, DSR 2003:111, 965, para. 79.
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conclusion rests upon two propositions: 1) that a trading company may incur financial expenses, or,
put differently, that the interest expenses incurred by a company are independent from the scope of
the company's business, and 2) that the KTC was unable to make a finding regarding the exact scope
of CMI's business due to the lack of cooperation in the original investigation. Second, the KTC
corroborates RAK's interest expense that it uses for CMI against different sets of data and concludes
that it was proper. Below, we assess first the consistency with Korea's obligations under the
Agreement of the KTC's determination that it was proper to use a manufacturing company's interest
expenses for CMI. Subsequently, we assess the corroboration that the KTC carried out for the interest
expense that it used for CMI.

(i) The Use of a Manufacturing Company's Interest Expenses for CMI

6.30 Regarding the KTC's finding that it was reasonable to use RAK's interest expense for CMI,
we first note that the Parties do not dispute the fact that a trading company may incur financial
expenses.102 They do, however, disagree as to the KTC's finding that, on the basis of the record, the
exact scope of CMI's business could not be determined. Before evaluating this factual finding,
however, we would like to address Korea's contention that the KTC did not make a finding on the
issue of the scope of CMI's business.

Did the KTC Make a Finding on the Issue of the Scope of CMI's Business?

6.31  Korea asserts that the KTC actually did not make a finding on the issue of the scope of CMI's
business.'® We note, however, Korea's statement that "the KTC decided to take a look at the scope of
CMI's activities as part of the implementation process" (emphasis added).’® Likewise, Korea also
stated that "[t]he KTC therefore concluded that, as part of the implementation proceeding, it should
revisit the issue of the scope of CMI's activities to determine what conclusions, if any, could be drawn
(emphasis added)".!® We recall that in its Re-determination, the KTC discussed the Sinar Mas
Group's argument that CMI was only a selling company and concluded that this argument was
"groundless™ (supra. para. 6.19). Given the lengthy discussion in the KTC's Re-determination on this
specific issue, and notwithstanding Korea's inconsistent statement that the KTC did not make a
finding on the issue of the scope of CMI's business, we consider that the KTC did in fact make such a

finding.

6.32  We now turn to Korea's assertion that the KTC's finding on the issue of the scope of CMI's
business was not relevant to the KTC's decision to use RAK's interest expense for CMI.

Was the KTC's Finding on the Issue of the Scope of CMI's Business Relevant to its Choice of Facts
Available?

6.33  Korea argues that the KTC's finding regarding the uncertainty about the scope of CMI's
business did not play an important role in the KTC's decision to apply RAK's interest rate for CMI.*®
According to Korea, "the KTC's determination found that, whether or not CMI was engaged solely in
selling ac