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l. INTRODUCTION
1.1 This proceeding was initiated by three complaining parties, Australia, Brazil and Thailand.

1.2 In communications dated 27 September 2002, Australia and Brazil requested consultations
with the European Communities pursuant to Article 4 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes ("DSU"), Article XXII:1 of the General Agreement on Tariffs
and Trade 1994 ("GATT 1994"), Article 19 of the Agreement on Agriculture, and Articles 4.1 and 30
of the Agreement on Subsidies and Countervailing Measures ("SCM Agreement"), with respect to
export subsidies provided by the European Communities to its sugar industry®. Australia and Brazil
held consultations with the European Communities in Geneva on 21 and 22 November 2002 but these
consultations did not result in a resolution of the dispute.

1.3 On 14 March 2003, pursuant to Article 4 of the DSU, Article XXIII of the GATT 1994,
Avrticle 19 of the Agreement on Agriculture, and Articles 4 and 30 of the SCM Agreement, Thailand
requested consultations with the European Communities with respect to certain subsidies provided by
the European Communities in the sugar sector.” Consultations were held in Geneva on 8 April 2003
but failed to resolve the dispute.

14 On 21 July 2003, Australia, Brazil and Thailand requested the establishment of a panel
pursuant to Articles 4.7 and 6 of the DSU and Article XXII1:2 of the GATT 1994.

15 At its meeting on 29 August 2003, the Dispute Settlement Body (DSB) established a panel
pursuant to the requests of Australia (WT/DS265/21); Brazil (WT/DS266/21); and Thailand
(WT/DS283/2), in accordance with Article 6 of the DSU. At that meeting, the parties to the dispute
agreed to establish a single panel pursuant to Article 9.1 of the DSU with standard terms of reference.

1. Terms of reference
1.6 The terms of reference are the following:

"To examine, in the light of the relevant provisions of the covered agreements cited
by Australia in document WT/DS265/21, by Brazil in document WT/DS266/21 and
by Thailand in document WT/DS283/2, the matters referred therein to the DSB by
Australia, Brazil and Thailand, and to make such findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in those
agreements."

2. Panel composition

1.7 On 15 December 2003, Australia, Brazil and Thailand requested the Director-General to
determine the composition of the panel, pursuant to paragraph 7 of Article 8 of the DSU. This
paragraph provides:

"If there is no agreement on the panellists within 20 days after the date of the
establishment of a panel, at the request of either party, the Director-General, in
consultation with the Chairman of the DSB and the Chairman of the relevant Council
or Committee, shall determine the composition of the panel by appointing the
panellists whom the Director-General considers most appropriate in accordance with
any relevant special or additional rules or procedures of the covered agreement or

L WT/DS265/1, G/L/569, GIAG/GEN/52, G/ISCM/D47/1 and WT/DS266/1, G/L/570, G/AG/GEN/53,
G/SCM/DA48/1, respectively.
2 WT/DS283/1, G/L/613, GIAG/GEN/58, G/SCM/D53/1.
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covered agreements which are at issue in the dispute, after consulting with the parties
to the dispute. The Chairman of the DSB shall inform the Members of the
composition of the panel thus formed no later than 10 days after the date the
Chairman receives such a request.”

18 On 23 December 2003, the Director-General accordingly composed the Panel as follows:
Chairman: Mr Warren Lavorel

Members: Mr Gonzalo Biggs
Mr Naoshi Hirose

3. Third parties

1.9 Australia, Barbados, Belize, Brazil, Canada, China, Colombia, Co6te d'lvoire, Cuba, Fiji,
Guyana, India, Jamaica, Kenya, Madagascar, Malawi, Mauritius, New Zealand, Paraguay, Saint Kitts
and Nevis, Swaziland, Tanzania, Thailand, Trinidad and Tobago, and the United States notified their
interest to participate in the panel proceedings as third parties.

1.10 At the request of some third parties, all third parties were invited to attend, as observers, the
entirety of the first and second substantive meetings with the parties (see paragraphs 2.5-2.9 below).

4. Organizational meeting

1.11  On 9 January 2004, the Panel sent a draft timetable and draft working procedures to the
parties. These were subsequently discussed at the organizational meeting that the Panel held with the
parties on 14 January 2004. The timetable (tentative) and working procedures were adopted as
amended at the organizational meeting. No decision with respect to third parties was taken at the
organizational meeting. (See also paragraphs 2.1-2.9 below.)

5. Meetings with the parties and third parties

1.12  The Panel met with the parties on 30, 31 March, 1 April, and on 11 and 12 May, 2004. In
accordance with paragraph 6 of Appendix 3 of the DSU, third parties were invited to a session during
the first substantive meeting set aside for that purpose. Third parties were also invited to observe the
entirety of the first and second substantive meetings (see paragraphs 2.5-2.9 below).

6. Reports

1.13 At the request of the European Communities, pursuant to Article 9.2 of the DSU on multiple
complaints, the Panel is issuing three reports for this dispute, one for each complaining party.

1.14  On 4 August 2004, the Panel issued its Interim Reports to the parties. On 17 August 2004,
the Panel received comments from the parties. On 24 August 2004, the parties submitted further
written comments on the comments received on 17 August 2004. The Panel issued its Final Reports
to the parties on 8 September 2004.

1. PRELIMINARY RULINGS BY THE PANEL AND OTHER ISSUES
1. Notification of third parties’ interest
2.1 In this case, the Republic of Kenya (Kenya) on 26 September, 2003 and the Republic of Cote

d'lvoire (Céte d'lvoire) on 5 November, 2003 requested to participate as third parties after the ten-day
notification period specified by the Chairman of the DSB at the time of the establishment of the Panel,
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but before the Director-General was asked by the parties to compose the Panel pursuant to Article 8.7
of the DSU. The parties agreed to accept Kenya as a third party but the Complainants objected to the
participation of Céte d'lvoire.

2.2 Acrticle 10 of the DSU is silent on when Members need to notify to the DSB their interest in
participating in any specific dispute as third parties. All parties referred to the GATT Council
Chairman's Statement of June 1994, providing for a ten-day notification period.> The status of that
Chairman's Statement had been discussed on several occasions at the DSB and the timing of third-
party notifications was the subject of proposals in the context of the DSU negotiations.

2.3 The Panel recalled, inter alia, the Appellate Body's decision in EC — Hormones, which stated
that "the DSU leaves panels a margin of discretion to deal, always in accordance with due process,
with specific situations that may arise in a particular case and that are not explicitly regulated."* In
addition, with regard to the two requests at issue, the Panel noted that in this particular dispute:

@ the selection and composition of the Panel did not appear to have been adversely
affected; and

(b) the Panel process had not been hampered.

2.4 On the basis of these considerations, the Panel therefore decided, in its ruling dated
16 January 2004, to accept as third parties all Members that had expressed a third-party interest and
saw no reason to treat them differently. In doing so, the Panel emphasized that its decision was
specific to this dispute and was not intended to offer a legal interpretation of the ten-day notification
period referred to in the GATT Council Chairman's Statement.

2. Third parties enhanced rights

2.5 Prior to the Panel starting work, Mauritius, on behalf of 14 ACP sugar producing countries®,
requested that the Panel provide the ACP countries with extended third-party rights in the proceedings
of the Panel. At the preliminary stage of the dispute, i.e. before any submissions had been made to the
Panel, the Panel was not in a position to assess whether the economic situation of any third party
would be specifically affected by the outcome of this dispute. However, in light of the importance of
trade in sugar for many third parties, the Panel decided, in a ruling dated 16 January 2004, as follows:

"After hearing the parties' views and considering the third parties' written
communications on this issue, the Panel invited all third parties to attend the entirety
of the first substantive meeting as observers; to make a written submission to the
Panel and receive the submissions of the parties and third parties for that meeting;
and to present their views orally at a session of that meeting, set aside for that
purpose."

2.6 In a letter dated 1 April 2004, the same countries requested enhanced rights as third parties in
the remaining procedure of the Panel. After comments by the parties on this request, the Panel
decided, in a ruling dated 14 April 2004 "that, beyond those rights already provided for in the DSU, in
the Working Procedures adopted by this Panel, as well as in its ruling dated 16 January 2004 (see
paragraph 2.4 above), the following additional rights were granted to all third parties for the purpose
of this case:

*GATT Council C/COM/3.

* Appellate Body Report on EC — Hormones, footnote 138.

® Barbados, Belize, Cote d'lvoire, Fiji, Guyana, Jamaica, Kenya, Madagascar, Malawi, Mauritius,
St. Kitts and Nevis, Swaziland, Tanzania and Trinidad and Tobago.
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@ "the third parties will receive a copy of the written questions to the parties posed in
the context of the first substantive meeting of the Panel;

(b) the third parties will receive the written rebuttals of the parties to the second meeting
of the Panel and the parties' replies to the questions mentioned in (i) above;

(© the third parties may attend the second substantive meeting of the Panel to take place
on 11 and 12 May 2004, as observers (but it is not envisaged that the third parties will
provide any further written submission or make an oral statement to the Panel during
that second meeting); and

(d) the third parties will review the summary of their respective arguments in the draft
descriptive part of the Panel report."”

2.7 In considering whether to grant any additional rights to third parties, the Panel believed that it
was important to guard against an inappropriate blurring of the distinction drawn in the DSU between
the rights of parties and those of third parties. Furthermore, the Panel considered that, as a matter of
due process, it was appropriate to provide the same procedural rights to all third parties."”

2.8 On behalf of the sugar-exporting ACP countries, Guyana, on 22 April 2004, requested that
ACP sugar-producing countries be allowed to "present arguments, including oral statements and
observations " at the second substantive meeting of the Panel with the parties.

2.9 After consideration of Guyana's request on behalf of ACP sugar-producing countries, the
Panel did not see any need to change its decision of 14 April 2004 (see paragraphs 2.6 and 2.7 above)
and reiterated its invitation to all third parties to attend the second meeting of the Panel as "observers",
on the understanding that the third parties would not make any (further) written or oral statements to
the Panel.

3. Request for additional working procedures for the protection of proprietary
information

2.10 On 13 January 2004, Australia and Thailand requested that the Panel adopt additional
working procedures for the protection of proprietary information purchased from LMC International
(LMC) relating to data on EC costs of sugar production that the complaining parties claimed they
would use in their first written submission.® Such additional working procedures would, inter alia,
limit the third parties' access to such confidential information to "view-only™ prescriptions.

2.11  The European Communities opposed’ the request, arguing, inter alia, that LMC statistical
data was not the type of information that should benefit from exceptional and additional rules for the
protection of confidential information. It added that the rules suggested by Australia and Thailand
were discriminatory vis-a-vis third parties who would only be entitled to "view" the confidential data.

2.12  After consideration of the parties' arguments, the Panel decided, in a ruling dated
27 January 2004, to reject the request from Australia and Thailand.

® On this question, Australia and Thailand jointly sent a written communication to the Panel on
13 January 2004 and Australia, with the support of Thailand, sent another written communication to the Panel
on 19 January 2004. Finally, Australia, Brazil and Thailand also sent a written communication to the Panel on
23 January 2004.

"The Panel received written communications from the European Communities on 3 January 2004 and
15 January 2004. Although not solicited, the Panel also received written communications from three third
parties: Fiji on 16 January 2004; Mauritius on 16 January 2004; and Jamaica on 20 January 2004.
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2.13  The Panel recalled, in particular, that the following provisions of the DSU and of the Rules of
Conduct, were relevant and applicable to the issue of confidential information in WTO dispute
settlement proceedings.

2.14  Article 18.2 of the DSU on communications with panels or the Appellate Body provides:

"2. Written submissions to the panel or the Appellate Body shall be treated as
confidential, but shall be made available to the parties to the dispute. Nothing in this
Understanding shall preclude a party to a dispute from disclosing statements of its
own positions to the public. Members shall treat as confidential information
submitted by another Member to the panel or the Appellate Body which that Member
has designated as confidential. A party to a dispute shall also, upon request of a
Member, provide a non-confidential summary of the information contained in its
written submissions that could be disclosed to the public.” (emphasis added)

Moreover, paragraph 3 of Appendix 3 to the DSU states:

"3. The deliberations of the panel and the documents submitted to it shall be kept
confidential. Nothing in this Understanding shall preclude a party to a dispute from
disclosing statements of its own positions to the public. Members shall treat as
confidential information submitted by another Member to the panel which that
Member has designated as confidential. Where a party to a dispute submits a
confidential version of its written submissions to the panel, it shall also, upon request
of a Member, provide a non-confidential summary of the information contained in its
submissions that could be disclosed to the public.” (emphasis added)

2.15 The Panel further ruled that "All parties and third parties would thus have to treat as
confidential any information identified by a party to this dispute as confidential (including the
statistical data from LMC if Australia and Thailand had designated them as such). The parties and
third parties shall not disclose any such information without the formal authorization of the party who
had designated such information as confidential. In this regard, parties and third parties have the
responsibility for all members of their delegation. In particular, no member of the delegation of any
party or third party shall disclose to any person outside the delegation any information designated as
confidential by a party to the present dispute. Any such information could only be used for the
purposes of submissions and argumentation in this dispute."

2.16  The Panel noted also that it had the right not only to receive confidential information, but also
to seek it. To this effect, Article 13 of the DSU on the Right to Seek Information provides that:

"1. Each panel shall have the right to seek information and technical advice from any
individual or body which it deems appropriate. However, before a panel seeks such
information or advice from any individual or body within the jurisdiction of a
Member it shall inform the authorities of that Member. A Member should respond
promptly and fully to any request by a panel for such information as the panel
considers necessary and appropriate. Confidential information which is provided
shall not be revealed without formal authorization from the individual, body, or
authorities of the Member providing the information.” (emphasis added)

2.17  The Panel was of the view that parties and third parties were bound by the DSU provisions on
confidentiality. In the present circumstances, these provisions were, according to the Panel, sufficient
to protect the confidentiality of the statistical data from LMC, during the panel process and
afterwards, as indicated above.
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2.18  As for the Panel, pursuant to the DSU and the Rules of Conduct?, it was bound not to disclose,
in the panel reports, or in any other way, any information designated as confidential by a party under
these procedures.

2.19  Finally, the Panel recalled that it had the right to reconsider the need for additional working
procedures for the protection of confidential information if circumstances changed and so warranted
such exceptional working procedures after consultation with the parties.

4, Amicus curiae

2.20  On 24 May 2004, the Panel received an unsolicited amicus curiae brief from Wirtschaftliche
Vereinigung Zucker ("WVZ"), an association representing German sugar producers. The Panel
invited the parties to make comments thereon, if they so wished. Australia, Brazil and Thailand
requested in their comments that the Panel reject the document submitted by WVZ on the grounds,
inter alia, of due process as well as the late submission of the document. The European Communities
did not wish to make any comments on the WVZ document.

5. Breach of confidentiality

2.21  Brazil informed the Panel on 2 June 2004 that the amicus curiae brief submitted by WVZ
disclosed information that Brazil had submitted to the Panel in confidence. Brazil, accordingly,
wished to bring this breach of confidentiality to the Panel's attention, and requested that the Panel
"investigate how the breach occurred”. Thailand supported the request made by Brazil in this regard.

2.22  The Panel noted the seriousness of the matter at issue, and invited the parties and third parties
to comment on Brazil's allegation, and on the appropriate remedy, "if such a breach had in fact
occurred.” Such comments were to be submitted by the end of the day on 8 June 2004.

2.23  The European Communities noted that it attached the utmost importance to the strict
observance of the confidentiality rules set out in the DSU and in the working procedures of the Panel
by all parties and third parties. It shared the concerns expressed by Brazil. It noted further that it had
treated as strictly confidential all information designated as such by Brazil in these proceedings.

2.24  0On 4 June 2004, the Panel invited, by letter, comments from the parties and third parties "on
Brazil's allegation, and on the appropriate remedy, if such a breach has in fact occurred."”

2.25  The Panel received responses, dated 8 June 2004, from Australia, the European Communities
(parties), and from India (third party). All three Members supported the request made by Brazil (see
paragraph 2.21 above).

2.26  On 10 June 2004, the Panel requested, in a letter, information from the WVZ "with respect to
the exact source[s] (documents, websites, etc.) used for the data referred to" in its document. The
Panel further requested "information about the original currency nominations if different from the
nominations in Euros used" in the document.

2.27  The Panel received a response from WVZ on 15 June 2004 in which WVZ indicated that it
had been able to examine an attachment to Brazil's submission, the Datagro report, which referred to
another LMC study than the one used by WVZ in the document received by the Panel on

8 With regard to the obligation of the Panel (and members of the Secretariat) to respect confidentiality,
Articles 111:2, 1V:1 and VII:1 of the Rules of Conduct for the Settlement of Disputes confirm that members of
the Panel and Secretariat staff assisting the Panel shall at all times maintain the confidentiality of dispute
settlement deliberations and proceedings together with any information identified by a party as confidential. No
covered person shall at any time use such information acquired during such deliberations and proceedings to
gain personal advantage or advantage for others.
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24 May 2004. According to WVZ, this LMC document was not designated as confidential. It also
indicated that WVZ was "not in a position to reveal the source of its information regarding the
evidence submitted by Brazil."

2.28  Comments on the response from WVZ were received from Brazil on 18 June 2004 in which
Brazil reiterated its request (see paragraph 2.21) that the Panel summarily reject the WVZ amicus
curiae brief. Brazil also requested that the Panel "make a full report of this incident to the Dispute
Settlement Body."

1. FACTUAL ASPECTS

3.1 The European Communities established, in 1968, a Common Organization (CMO) for Sugar,
the main rules of which are today set out in "Council Regulation (EC) No. 1260/2001 on the common
organization of the markets in the sugar sector" (the Regulation), dated 19 June 2001. The Regulation
is valid for marketing years 2001/2002 to 2005/2006 and the information below refers to those years.

3.2 The Regulation sets out the basic rules with respect to, inter alia, the intervention prices for
raw and white sugar, respectively; the basic price and the minimum price for beet; A and B quotas as
well as Csugar; import and export licences; levies; export refunds; and preferential import
arrangements.

1. Product coverage

3.3 The EC sugar regime applies inter alia to cane and beet sugar, sugar beet, and sugar cane as
well as to isoglucose.® The sugar cane and the sugar beet are primarily transformed into raw sugar
and/or white sugar.

2. Quotas

3.4 The sugar regime establishes two categories of production quotas: one for A sugar and the
other one for B sugar (see paragraph 3.6). These quotas constitute the maximum quantities eligible
for domestic price support and direct export subsidies (in EC terminology, "refunds™). The quota
system does not involve any limits on the quantities of sugar that may be produced or exported.
However, sugar produced in excess of A and B quantities, called C sugar, while not subject to quota,
is not eligible for domestic price support or direct export subsidies and must be exported.® If no
proof has been supplied that the C sugar has been exported within the required time limits, a charge is
levied on that sugar.™

3.5 Sugar production quotas are allocated in the first instance to member States, with current
quotas applying to the marketing years 2001/02 to 2005/06. Member States, in turn, allocate quota to
each undertaking (processor) on the basis of its actual production during a particular reference
period.*?

3.6 The Regulation fixes a basic quota for the entire Community for the production of A and B
sugar. The basic quantities for A and B sugar are set, respectively, at 11,894,223.3 tonnes (white
sugar)™ and 2,587,919.20 tonnes (white sugar)*. Each of these quantities is broken down by member
State which in turn allocates quantities to producer undertakings established on its territory. A
Member state may transfer quota between undertakings, "taking into consideration the interests of

° Article 1 of the Regulation.

19 Article 10.5 of the Regulation.

1 Article 13 of the Regulation.

12 paragraph 11 of the Recital of the Regulation.
3 Article 11.1 of the Regulation.

 Article 11.2 of the Regulation.
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each of the parties concerned, particularly sugar beet and cane producers”, up to a maximum of
10 per cent of an undertaking's A or B quota (with some limited exceptions).”> Each undertaking may
carry forward to the next marketing year sugar that it has produced in excess of its A and B quota (i.e.
C sugar) up to a limit of 20 per cent of its A quota. *®* It may also carry forward all or part of its B
sugar production. In addition, an undertaking may carry forward all or part of its production of A and
B sugar which has been reclassified as C sugar after reduction of the guaranteed quantities in
conformity with Article 10 of the Regulation. Quantities carried forward must be stored for 12
consecutive months from a date to be determined."’

3. Intervention price

3.7 To achieve the objectives of the common agricultural policy and in order to stabilize the
EC sugar market, the EC Regulation provides for intervention agencies to buy in sugar. An
intervention price is established for this purpose at a level which will ensure a fair income for sugar-
beet and sugar-cane producers.”® The intervention price valid for standard quality’® is €63.19/100 kg
for white sugar and €52.37/100 kg for raw sugar.”> The actual price received for white sugar is, on
average, around 10 to 20 per cent in excess of the intervention price. The intervention price is valid
for the domestic market and as a guaranteed minimum price to be paid by EC purchasers for imports
of sugar from ACP states and India.

4. Basic and minimum prices

3.8 A basic price for quota beet of standard quality®* is derived from the intervention price of
white sugar and has been established at €47.67 per tonne.” The Regulation also establishes minimum
prices for A and B beet, standard quality, intended to be processed into A and B sugar, respectively
and paid by sugar manufacturers buying beet. The minimum price of A beet has been set at €46.72
per tonne whereas the minimum price for B beet has been fixed at €32.42 per tonne.”® Manufacturers
are required to pay growers at least the minimum price for A and B beet they process into A and B
sugar. The price for beet paid by the manufacturer to produce C sugar may be lower than that paid for
A and B beet.”

5. Basic production levy and B levy

3.9 In accordance with Article 15, a basic production levy shall be charged to manufacturers on
their production of inter alia A and B sugar, when the forecasts and adjustments® result in a
foreseeable overall loss.?® Such a levy shall not exceed 2 per cent of the intervention price for white
sugar. Another levy of a maximum 37.5 per cent of the intervention price for B sugar may be charged
if the loss is not fully covered by the proceeds from the levy mentioned above.

15 Article 12 of the Regulation.

16 Commission Regulation (EEC) No. 65/82, Article 2.

' Article 14 of the Regulation.

18 Recital 2 of the Regulation.

9 "Sych standard qualities should be average qualities representative of sugar produced in the
Community and should be determined on the basis of criteria used by the sugar trade.” Recital, 3of the
Regulation.

2 Article 2 of the Regulation.

2L For the definition of "standard quality" of beet, see Annex |1 of the Regulation.

22 Article 3 of the Regulation.

2% Article 4 and Avrticle 5 of the Regulation.

2 Article 21 of the Regulation.

®Pparas. 1 and 2 of Article 15 of the Regulation.

% See paragraph 3 of Article 15 of the Regulation.
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6. Import and export licences

3.10  Imports into and exports from the European Communities of inter alia cane or beet sugar and
isoglucose are subject to the presentation of an import or export licence, issued by the respective
member States. These licences are valid throughout the Community and are subject to the lodging of
a security.

7. Export refunds

3.11  In order to enable inter alia the products mentioned in paragraph 3.3 above to be exported
without further processing at world market prices, the difference between the world market price and
the Community price may be covered by export refunds. The export refund for raw sugar may not
exceed that of white sugar. Such refunds shall be the same for the whole Community and for all sugar
except C sugar but may vary according to destination. Refunds may be fixed at regular intervals or by
a tendering procedure for products for which such a procedure has been used in the past.”’ Refunds
are paid directly from the EC budget. However, the system of levies outlined in paragraph 3.9 is
designed to recover from EC producers part of the cost of export refunds for quota sugar produced in
excess of EC consumption.

8. Management Committee for Sugar

3.12  Article 42 of the Regulation establishes a Management Committee for Sugar to assist the EC
Commission to consider any issue referred to it by the Commission, or by a member State, with
respect to the management of the sugar regime, such as the preparation of supply and demand
forecasts.

9. Commitments

3.13  The commitments set out in the table in Section Il, of Part IV of the EC's Schedule amount to
€499.1 million and 1,273.5 thousand tonnes. A footnote to the table provides:

"Does not include exports of sugar of ACP and Indian origin on which the
Community is not making any reduction commitments. The average of export in the
period 1986 to 1990 amounted to 1.6 mio t."

According to the European Communities' latest notification (marketing year 2001/2002) to the
Committee on Agriculture, total exports of sugar amounted to 4.097 million tonnes (product weight).

10. Preferential import arrangements

3.14  The European Communities is required to import 1,294,700 tonnes (white sugar equivalent)
of cane sugar, called "preferential sugar" under Protocol 3 to Annex IV to the ACP/EC Partnership
Agreement.?® It also has agreed to import 10,000 tonnes of preferential sugar from India. Preferential
sugar is imported at zero duty and at guaranteed prices. %

3.15 In addition to imports of ACP/India preferential cane sugar, special preferential raw cane
sugar (SPS sugar) may be imported from the same countries which benefit from the ACP/India
preferential arrangements in order to ensure adequate supplies to Community refineries.*®* Volumes of
SPS sugar vary from year to year but have amounted to around 320,000 tonnes per year in recent

27 Article 27 of the Regulation.

%8 As referred to in Chapter 2 of Title Il of the Regulation.

2 Commission Regulation (EC) No. 1159/2003 sets out detailed rules of application for the importation
of cane sugar under certain tariff quotas and preferential arrangements.

% Article 39 of the Regulation.
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years. A reduced rate of duty is levied on imports of such sugar. The quantities of SPS sugar to be
imported is decided on the basis of a supply balance forecast for each marketing year.

11. Review
3.16  The current EC sugar regime is scheduled for review in 2006.

[Parties’ arguments in Sections IV and V deleted from this version.]
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VI. INTERIM REVIEW

6.1 On 17 August 2004, pursuant to Article 15.2 of the DSU, Article 16 of the Panel's Working
Procedures and the revised Timetable for Panel Proceedings, the parties provided their comments on
the Interim Reports. None of the parties requested a meeting to review part(s) of the Interim Reports.
On 24 August 2004, pursuant to the revised Timetable for Panel Proceedings, the parties submitted
further written comments on the comments that had already been provided on the Interim Reports on
17 August 2004.

6.2 In light of the parties’ interim comments, the Panel has reviewed its Findings. Pursuant to
Article 15.3 of the DSU, this section of the Panel Reports contains the Panel's response to the main
comments made by the parties in relation to the Interim Reports and forms part of the Findings of the
Panel Reports.

A. EDITORIAL AND OTHER CHANGES

6.3 The parties have suggested a number of editorial changes to the Interim Reports and
corrections of typographical errors; parties have also suggested different ways to present their
arguments and have sometimes requested that references be added to specific arguments or specific
exhibits or that factual statements made by the Panel be deleted. The Panel has largely accepted these
suggestions and revised its findings accordingly.

B. TERMS OF REFERENCE

6.4 The European Communities considers that its objections concerning the scope of the terms of
reference should be dealt with by the Panel separately with respect to each complaining party, taking
into account exclusively what is stated by each complaining party in its own panel request and the
arguments/claims made by each of them during the proceedings and the moment at which they were
made for the first time by each of them.

6.5 The Panel agrees with the European Communities that each of the Complainants' panel
requests must comply with the requirements of Article 6 of the DSU. Moreover, while the three
disputes dealt with the same matter and were joined pursuant to Article 9 of the DSU, Article 9.2
makes clear that in such circumstances the Panel has to ensure "that the rights which the parties to the
dispute would have enjoyed had separate panels examined the complaints are in no way impaired".

6.6 In the Panel's view, although the complaining parties drafted their panel requests using
slightly different terms®*, each of the Complainants' panel requests has identified essentially the same
measures — subsidies accorded under EC Council Regulation 1260/2001 under the so-called EC Sugar
regime — and the same alleged violation - the European Communities exceeds its budgetary outlays
and quantity commitments contrary to Articles 3 and 8 of the Agreement on Agriculture. For this
reason, after noting the specific language of each panel request, and in light of the fact that the
Complainants endorsed each other's factual and legal arguments, the Panel was able to examine the
European Communities' allegations concerning the Panel's terms of reference and whether some of
the Complainants' arguments could be validly invoked in the course of the present proceedings.

6.7 In particular, the European Communities has argued that each payment discussed by the
Complainants constitutes a distinct claim and all these claims (alleged payments) have not been
specifically identified in each of the Complainants' Panel requests - and for the European

%5 See the full text of the panel requests in Annex D below.
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Communities this lacuna cannot be cured by the allegation during the panel process that all
Complainants endorsed each other's arguments.

6.8 The Panel agrees with the European Communities that the Complainant's claims must be
adequately specified in each of the Complainants' Panel requests. The legal basis of the
Complainants’ claims is Articles 3 and 8 of the Agreement on Agriculture. The Panel is of the view
that a claim under Article 3 (and Article 8) of the Agreement on Agriculture requires allegations that,
first, the European Communities has exported sugar above its commitment levels and, second, that
such exports of sugar were subsidized. In the Panel's view, the Complainants have satisfied these
requirements adequately. In their requests for establishment of a panel, the Complainants did not
have to detail how and why such exports were being subsidized, only that the commitment levels were
exceeded and that exports were subsidized. Moreover, the Complainants did indicate some aspects of
the export subsidization of EC sugar in their panel requests in referring to Article 9.1(a) and 9.1(c) of
the Agreement on Agriculture.

6.9 Therefore, the Panel considers that the Complainants' Panel requests complied with the
requirements of Article 6.2 of the DSU in that they adequately identified the measures at issue and the
violations claimed to have occurred, i.e. that the European Communities' exports of subsidized sugar
exceeded the European Communities' commitment level contrary to Articles 3 and 8 of the Agreement
on Agriculture. They further developed in their written or oral submissions argumentation as to how
and why in their view, exports of C sugar are subsidized. In the Panel's view, the European
Communities understood these claims from the beginning of the DSU process and articulated its
defence accordingly.

C. THERE ARE NO "C SUGAR PRODUCERS" AND NO "C BEET GROWERS" AS SUCH

6.10  Australia suggests that the references to "C beet growers" and "C sugar producers” are
inaccurate in that this terminology implies that there are enterprises engaged solely in the
growing/farming of C beet and enterprises engaged solely in the production of C sugar. Australia
emphasises that the "growers of C beet are also growers of A and B beet" that is, there is no
independent production of C beet. Moreover, the producers of C sugar are the same companies that
produce A and B sugar, that is, there is no independent production of C sugar.

6.11  The Panel is aware of the fact that strictly speaking there are no "C sugar producers™ as such;
there are no sugar producers that produce only C sugar. C sugar is produced by the producers of A
and B sugar. Therefore "C sugar producers" are EC sugar producers who produce C sugar in addition
to A and B sugar. The same is true for C beet. There are no beet farmers who grow only C beet. C
beet is grown by farmers of A and B beet. Therefore "C beet growers" are the EC beet farmers who
also grow C beet, in addition to A and B beet. The Panel has tried to make this clear in footnote 544
of its Panel Reports. In the present dispute, the Panel has had to assess whether the exports of sugar
in amounts exceeding the European Communities' scheduled commitment levels are subsidized. The
Panel understands that the exceeding sugar is composed of C sugar and ACP/India equivalent sugar.
In its assessment of whether exports of C sugar are subsidized, the Panel examines the costs of
growing C beet as well as the costs of processing and producing C sugar. In doing so the Panel refers
to C beet growers and C sugar producers with a view to focussing on the exports of sugar that are
above the European Communities' commitment levels.

D. A REFERENCE TO THE EUROPEAN COMMUNITIES' COMMITMENTS FOR BUDGETARY OUTLAYS

6.12  Australia has requested that the Panel clarifies in its conclusions that Footnote 1 to Section I,
Part 1V of the European Communities' Schedule does not enlarge or otherwise modify the European
Communities' specified quantity commitment of 1,273,500 tonnes per year, nor does it modify or
enlarge the European Communities' specified budgetary outlays.
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6.13  The Panel agrees with Australia and has clarified its findings and conclusions so that it is now
clear that the European Communities' annual budgetary outlay and quantity commitment levels for
exports of subsidized sugar are determined with reference to the entries specified in Section I, Part IV
of its Schedule and that the content of Footnote 1, in relation to these entries, is of no legal effect and
does not enlarge or otherwise modify the European Communities' specified commitment levels.

E. PANEL'S EXERCISE OF JUDICIAL ECONOMY OVER THE SCM CLAIMS

6.14  Australia requested the Panel to reconsider its decision to exercise judicial economy in regard
to findings under the SCM Agreement because (1) the European Communities had contested the
claims and arguments of Australia that the SCM Agreement has application to agricultural products
and may apply to the same measures as are at issue pursuant to the Agreement on Agriculture; (2) the
prohibitions in the SCM Agreement have no direct counterpart in the reduction commitment
obligations in the Agreement on Agriculture; (3) the Appellate Body's decision in Australia — Salmon
did not involve claims under the SCM Agreement, Article 4.7 of which imposes a duty on panels to
recommend a time period for withdrawal of a measure; and (4) in the context of Article 19.2 of the
DSU, a decision not to examine claims under the SCM Agreement would diminish the rights of
Australia in regard to the implementation time period in the event of its claims proceeding. The
European Communities opposed Australia's request. The Panel has modified paragraph 7.382 and has
added paragraph 7.385 in response to Australia's comments but declines to change its decision to
exercise judicial economy in regard to findings under the SCM Agreement.

6.15  Australia also requested that the Panel reconsider its comments in paragraph 7.386. Although
the Panel does not consider that changes to paragraph 7.386 are necessary, it observes that its
comments should not be taken in any way as a criticism of the manner in which the parties argued a
highly complex case under tight time constraints. The point is merely that the focus of the dispute
was understandably on the Agreement on Agriculture and that this was an additional consideration
relevant to the Panel's judgement to exercise judicial economy in this case.

VIl.  FINDINGS

A. MAIN CLAIMS AND GENERAL ARGUMENTS OF THE PARTIES
7.1 The Complainants' claim®?® that the European Communities has, since 1995, been exporting
guantities of subsidized sugar in excess of its annual commitment levels, contrary to Articles 3 and 8
of the Agreement on Agriculture. In particular the Complainants claim that in the 2001-2002
marketing year the European Communities exported 4.097 million tonnes of subsidized sugar, well
above the 1.273 million tonnes specified in its Schedule.** The Complainants argue that, regardless
of how the sugar is categorized, such subsidized exports of sugar were inconsistent with the European
Communities' obligations under Articles 3, 8 and 9, or in the alternative, with Article 10.1 of the
Agreement on Agriculture.  Finally, the Complainants also claim that the said measures are
inconsistent with the SCM Agreement.

7.2 The European Communities admits that its exports of sugar have been in excess of the figure
shown in Section I, Part IV of its Schedule®*®. The European Communities submits that its export
subsidy commitments for sugar are, in fact, made up of two components: (i) one component which
has been subject to progressive reduction during the implementation period; and (ii) a second
component, Footnote 1 to Section Il, Part IV to its Schedule containing the so-called "ACP/India

%8 See the Complainants' panel requests in Annex D. The Panel also recalls that the complainants have
accepted as their own the evidence and arguments submitted by the other complaining parties.

7 See para. 4.28 above.

#8 European Communities' reply to Panel question No. 9.
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sugar Footnote™ which, it maintains, is subject to a ceiling of 1.6 million tonnes.>*® Thus, for the
European Communities, its exports of ACP/India equivalent sugar are not in excess of its commitment
level. The European Communities denies that C sugar benefits from subsidies that are inconsistent
with the Agreement on Agriculture or the SCM Agreement. The European Communities argues,
"subsidiarily"”, that if the Panel concludes that C sugar is subsidized, the only course of action
consistent with the requirement of good faith would be for the Complainants to agree to the correction
of the European Communities' Schedule, in accordance with the Modalities Paper when interpreted in
light of the principle of good faith.*** The European Communities rejects the Complainants' claims
under Article 10.1 of the Agreement on Agriculture on the grounds that they are outside the Panel's
terms of reference. In the alternative, the European Communities submits that exports of C sugar do
not benefit from any "other export subsidies” within the meaning of Article 10.1. Finally, the
European Communities contests the applicability of the SCM Agreement to the present dispute.

B. PROCEDURAL ISSUES IN THIS DISPUTE
1. The European Communities' challenges of the Panel's jurisdiction under its terms of
reference

7.3 The Panel recalls the parties' arguments with respect to the terms of reference, summarized in
paragraphs 4.10-4.24 above. The European Communities has raised various objections to the Panel's
jurisdiction over some of the Complainants’ claims under the Agreement on Agriculture. The
European Communities submitted that the Complainants' panel requests did not include some of the
claims they subsequently developed in their written and oral submissions. The European
Communities also alleged that the Complainants have not always properly identified the measures
subject to challenge.

7.4 The Panel notes that pursuant to Article 7 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes (DSU), the mandate and jurisdiction of a panel are determined
by the complaint of the complaining parties which must comply with the requirements of Article 6 of
the DSU. Pursuant to Article 6.1 of the DSU, the establishment of a panel by the Dispute Settlement
Body (DSB) is quasi-automatic and a panel request is normally not subjected to detailed scrutiny by
the DSB. It is therefore "incumbent upon a panel to examine the request for the establishment of the
panel \3/§1ry carefully to ensure its compliance with both the letter and the spirit of Article 6.2 of the
DSU."

@ The timing of objections to the Panel's jurisdiction

75 In the present dispute, the European Communities is not requesting any preliminary rulings
within the meaning of paragraph 13 of the Panel's Working Procedures.®®* Yet, Australia alleges that
the European Communities refrained from raising these issues until the time of its first written
submission, some six months after the Panel was established and more than two months after the
Panel was composed. Australia notes that the European Communities did not raise any concerns
about the terms of reference at the time of Panel establishment; nor did it attempt to seek a
preliminary ruling at an early stage of the Panel process (which it has done in other recent disputes in
which it was a respondent).

%9 See also paras. 4.191-4.193 above.

%0 Eyropean Communities' first written submission, paras. 34, 142 and 192.

%1 Appellate Body Report on EC — Bananas 11, para. 142.

%2 paragraph 13 of the Panel's Working Procedures: "A party shall submit any request for a
preliminary ruling not later than in its first submission to the Panel. If the complaining party requests such a
ruling, the respondent shall submit its response to the request in its first submission. If the respondent requests
such a ruling, the complaining party shall submit its response to the request prior to the first substantive meeting
of the Panel, at a time to be determined by the Panel in light of the request. Exceptions to this procedure will be
granted upon a showing of good cause."
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7.6 The WTO jurisprudence is clear that parties should bring alleged procedural deficiencies to
the attention of the other party and the Panel at the earliest possible opportunity.®* Conversely, the
responding Members are required to seasonably and promptly bring claimed procedural deficiencies
to the attention of the complaining Member and to the DSB or to the Panel, so that corrections, if
needed, can be made in order that the dispute can be resolved.*®* The Panel recalls that the procedural
rules of WTO dispute settlement are designed to promote, not the development of litigation
techniques, but the fair, prompt and effective resolution of trade disputes.®* In Mexico — Corn Syrup
(Article 21.5 — US) the Appellate Body went as far as saying that "a Member that fails to raise its
objections in a timely manner, notwithstanding one or more opportunities to do so, may be deemed to
have waived its right to have a panel consider such objections."**®

7.7 The Panel also recalls that when assessing any procedural objection, the Panel should "take
into account whether the ability of the respondent to defend itself was prejudiced, given the actual
course of the panel proceedings ... ."*’

7.8 The Panel notes that although the European Communities asserted orally at the first and
second meetings of the Panel that it had sustained prejudice, it offered no supporting particulars in its
replies to the Panel's questions, in its submission or at the hearings.

7.9 At the same time, the Panel agrees that certain issues relating to the "jurisdiction™ of a panel
can be raised at any time and even by the panel itself:

"[I]n the interests of due process, parties should bring alleged procedural deficiencies
to the attention of a panel at the earliest possible opportunity.®® (...) At the same
time, however, as we have observed previously, certain issues going to the
jurisdiction of a panel are so fundamental that they may be considered at any stage
in a proceeding. *° (emphasis added)"

7.10  The Panel is not convinced that the European Communities raised all its objections at the
earliest possible time. Nevertheless, some of the European Communities' objections are concerned
with the jurisdiction of this Panel, for which deficiencies cannot be cured. These objections may thus
be viewed as so fundamental that they could be considered at any stage of the Panel proceeding. In
this event, it is not clear to what extent the challenging Member needs to prove any prejudice.*®

7.11  In light of the above rules and with the view to ensuring clarity in the Panel's terms of
reference and the security of this panel process, the Panel turns to exploring the issues of this Panel's
jurisdiction and the European Communities' challenges thereof.*®*

%3 Appellate Body Report on Mexico — Corn Syrup (Article 21.5 — US), para. 50; US — FSC, para. 166;
and US - 1916 Act, para. 54.

%4 See the Appellate Body Report on US — FSC, para. 166.

%5 panel Report on Korea — Various Measures on Beef, para. 797.

%56 Appellate Body Report on Mexico — Corn Syrup (Article 21.5 — US), paras. 49-50.

7 Appellate Body Report on Korea — Dairy, para. 127.

%8 Appellate Body Report on Mexico — Corn Syrup (Article 21.5 — US), para. 50; US — FSC, para. 166;
and US — 1916 Act, para. 54.

%9 Appellate Body Report on US — Carbon Steel, para. 123 referring to the Appellate Body Report on
Mexico — Corn Syrup (Article 21.5 — US), para. 36; and US — 1916 Act, para. 54.

%0 Appellate Body Report on Mexico — Corn Syrup (Article 21.5 — US), para. 36; and US — 1916 Act,
para. 54.

%1 Appellate Body Report on US — Carbon Steel, para. 123.
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(b)  The Complainants' requests for establishment of a panel*®?

7.12  Before examining the parties’ argumentation on the European Communities' objections to the
Panel's jurisdiction under its terms of reference, the Panel recalls the relevant parts of the panel
requests where the Complainants identified the measures at issue and the violations claimed to have
occurred.

7.13  For Australia, the measures are:

@ "The measures that are the subject of this request are the subsidies provided by the EC
in excess of its reduction commitment levels on sugar and sugar containing products
including sugar cane and sugar beet, processed and unprocessed cane and beet sugar
and chemically pure sucrose in solid form, molasses resulting from the extraction of
refining of sugar, isoglucose, inulin syrup and the other products listed in Article 1 of
Council Regulation (EC) No 1260/2001 of 19 June 2001 on the European
Communities' Common Organization of the markets in the sugar sector (Official
Journal of the European Communities, 30 June 2001, L178/1-45).

The above mentioned subsidies are accorded through the EC sugar regime, which is
contained in a number of EC regulations including Council Regulation No 1260/2001
and related EC regulations, administrative policies, rules, decisions and other
instruments including instruments pre-dating the above regulation, and their
implementation. These various instruments will be referred to as “the EC sugar
regime."%

and the violations are:

(b) "Australia considers that the provision of the above subsidies and the relevant
elements of the EC sugar regime are inconsistent with the EC's obligations under the
following provisions: Articles 3.3, 8, 9.1(a), 9.1(c), and alternatively, 10.1 of the
Agreement on Agriculture;”

in particular Australia adds:

"Australia is particularly concerned at the subsidies provided by the EC for 'C sugar'
exports under the EC sugar regime. Under the regime, producers of C sugar are able
to sell C sugar on the world market at below the total average cost of production
through cross-subsidisation of C sugar from quota sugar profits. By financing
payments on the export of C sugar, the EC exceeds its export subsidy reduction
commitments under the WTO Agreement on Agriculture.

Australia is also particularly concerned at the provisions of the EC sugar regime
which accord direct subsidies contingent on export performance for quantities of
approximately 1.6 million tonnes of sugar which are additional to the budgetary
outlays and quantities of subsidised exports notified by the EC to the Committee on
Agriculture under the provisions of Article 18.2 of the Agreement on Agriculture. In
the application of those provisions, the EC significantly exceeds its budgetary outlays

%2 The Complainants' panel requests are attached in Annex D below.

%3 Australia's panel request continues as follows: "In addition to setting down the conditions attaching
to imports of sugar, the EC sugar regime provides conditions attached to the production, supply and exports of
sugar, including domestic support and export subsidies. Sugar is classified into quota and non-quota sugar.
Non-quota sugar is known as C sugar. The sugar regime provides for the reclassification from quota to C sugar
and from C sugar to quota sugar. Sugar classified as C sugar cannot be disposed of in the EC market".
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and quantity commitments for export subsidies on sugar under the Agreement on
Agriculture."

7.14  For Brazil, the measures are:

(a)

"The specific measures at issue in this dispute are the subsidies provided and
maintained by the European Communities, in excess of the EC's reduction
commitment levels for sugar, under Council Regulation (EC) No. 1260/2001 of
19 June 2001 on the European Communities' common organization of the markets in
the sugar sector®®, and pursuant to all other legislation, regulations, administrative
policies and other instruments relating to the EC regime for sugar, including the rules
adopted pursuant to the procedure referred to in Article 42(2) of Council Regulation
(EC) No. 1260/2001 of 19 June 2001, and any other provision related thereto."

and the violations are:

(b)

"The EC provides export subsidies for sugar in excess of its reduction commitment
levels specified in Section Il of Part IV of its Schedule of Concessions (Schedule
CXL-European Communities), in violation of the Agreement on Agriculture and the
SCM Agreement. In particular, Brazil is concerned with two categories of subsidized
EC exports:

Q) The EC sugar regime guarantees a high price for the sugar that is produced
within production quotas. This is termed "A and B sugar". Sugar produced
in excess of these quotas is termed "C sugar”. Sugar classified as C sugar
cannot be sold internally in the year in which it is produced, and must, in
principle, be exported. Payments in the form of high prices provided to
growers and processors by the EC sugar regime finance the production and
export of C sugar at prices below its total cost of production.

(i) The EC grants export subsidies to an amount of white sugar ostensibly
equivalent to the quantity of raw sugar that the EC imports under its
preferential arrangements.  This amount, reportedly, is approximately
1.6million tons.

The EC unjustifiably excludes these subsidies from the calculation of the total
amount of export subsidies that it provides for sugar. The amount of sugar thus
subsidized, alone or in combination with other export subsidies for sugar provided by
the European Communities, exceeds the export subsidy reduction commitment levels
and, as such, constitutes a violation of the EC's obligations under Articles 3.3, 8, 9.1
(a) and (c), or, alternatively, Article 10.1 of the Agreement on Agriculture ..."%%

7.15  For Thailand the measures are:

(a)

"The measures at issue are the export subsidies for sugar and sugar-containing
products accorded under Council Regulation (EC) No. 1260/2001 of 19 June 2001 on
the common organization of the markets in the sugar sector published in the Official
Journal of the European Communities on 30 June 2001 (L 178/1-45) and related legal
instruments.”

%4 See Australia's panel request in Annex D below.

%3 Council Regulation (EC) No. 1260/2001 of 19 June 2001 on the common organization of the
markets in the sugar sector, OJ L 178/1-45, 30.6.2001, p. 1.

%0 See Brazil's panel request in Annex D below.
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and the violations are:

(b) "Under the EC sugar regime, sugar that is produced within production quotas (A"
and "B" quotas) is guaranteed a high intervention price. Sugar produced in excess of
those quotas ("C-sugar™) must in principle be exported. By virtue of the EC sugar
regime, exporters of C-sugar are able to export such sugar at prices below the average
cost of production. The EC therefore accords export subsidies to C-sugar in the form
of payments on the export of sugar financed by virtue of governmental action.

Furthermore, under its sugar regime, the EC grants export refunds to an amount of
white sugar that the EC claims to be equivalent to the quantity of raw sugar imported
under preferential import arrangements. The export refunds cover the difference
between the world market price and the high prices in the EC for the products in
guestion, thus making it possible for those products to be exported. The export
refunds constitute direct subsidies contingent on export performance.

Under the Agreement on Agriculture, the EC undertook budgetary outlay and export
guantity reduction commitments with respect to sugar. In determining its budgetary
outlays for export subsidies for sugar and the quantities benefiting from such
subsidies, the EC does not take into account exports of C-sugar and exports of an
amount of white sugar equivalent to the quantity of raw sugar imported under
preferential import arrangements.

As a result, the EC provides export subsidies for sugar in excess of its reduction
commitments and consequently acts inconsistently with its obligations under Articles
3.3, 8, 9.1(a) and 9.1(c) of the Agreement on Agriculture or, alternatively, Article
10.1 of the Agreement on Agriculture. By granting export subsidies within the
meaning of Articles 1.1(a)(2)(i) and (iv), 1.1(a)(2), and 1.1(b) of the SCM Agreement,
that are not permitted by the Agreement on Agriculture, the EC also acts
inconsistently with its obligations under Articles3.1(a) and 3.2 of the SCM
Agreement."**’

7.16 In sum, for Australia and Brazil the measures are the "subsidies in excess of the EC's
reduction commitment levels under Council Regulation No. 1260/2001", while for Thailand the
measures are the "export subsidies accorded under Council Regulation No. 1260/2001" on sugar. The
violations claimed by the Complainants are essentially the same, that is that the European
Communities is providing export subsidies for sugar in excess of its commitment level and
consequently the European Communities is acting inconsistently with its obligations under Articles
3.3, 8, 9.1(a) and 9.1(c) of the Agreement on Agriculture or, alternatively, Article 10.1 of the
Agreement on Agriculture.®® In the Panel's view, although the Complainants drafted their panel
requests using slightly different terms, each of the complaining parties' panel request has identified
essentially the same measures — subsidies accorded under Council Regulation 1260/2001 for the EC
sugar regime - and the same alleged violation — that the European Communities exceeds its budgetary
outlays and quantity commitments contrary to Article 3 and 8 of the Agreement on Agriculture.

(©) Alleged lack of proper identification of the "measures" covered by the claims under
Avrticle 10.1 of the Agreement on Agriculture

7.17  Inits first submission, the European Communities objected to the Complainants' claims under
Acrticle 10.1 of the Agreement on Agriculture, arguing that they are outside the Panel's terms of

%7 See Thailand's panel request in Annex D below.
%8 The Complainants also claim inconsistencies with the SCM Agreement, but these are not concerned
by the European Communities' objections.
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reference. In light of the Panel's decision in paragraph 7.357 hereafter to exercise judicial economy
with respect to the Complainants' claims under Article 10.1 of the Agreement on Agriculture, there is
no need for the Panel to assess that particular objection of the European Communities to the Panel's
terms of reference.

(d) Alleged lack of proper identification of "payments"” as distinct measures or distinct claims
under Atrticles 3, 8 (and 9.1(c)) of the Agreement on Agriculture

Q) Arguments of the parties

7.18 The European Communities argued that the Complainants had not properly identified the
measures that were inconsistent with the Agreement on Agriculture. The European Communities
contended that the measures that allegedly violated Articles 3.3 and 8 of the Agreement on
Agriculture were not the "export of sugar" as such, but the export subsidies granted by the European
Communities. According to the European Communities, the Complainants should have identified, in
their panel requests, the specific measures of the European Communities' sugar regime which, in their
view, provided the alleged export subsidies applied by the European Communities in order to
circumvent its reduction commitments. A simple reference to the European Communities' “sugar
regime" or to Council Regulation No. 1260/2001 (which comprises of 51 articles, 6 annexes, and
covers 45 pages of the Official Journal of the European Communities) was not considered to be
sufficiently "specific" by the European Communities. Moreover, the European Communities held
that the “exports of sugar” was a private transaction, not a government “"measure™ within the meaning
of Article 6.2 of the DSU, and thus could not be the subject of dispute settlement.**

7.19 The Complainants countered that they had sufficiently identified the regulations that were
relevant in the present dispute at various stages in these proceedings and which resulted in excess
production of subsidized sugar contrary to the European Communities' commitments. They
considered the reference to EC Regulation No. 1260/2001 to be sufficiently specific to meet due
process requirements. Brazil underlined that while it was theoretically possible that some subsections
of EC Regulation No. 1260/2001 played no role in the provision of the challenged subsidies, Brazil's
failure to identify and expressly exclude any of those subsections from its description of the measures
at issue did not mean that Brazil had failed to identify those measures within the meaning of
Avrticle 6.2 of the DSU.

7.20 The European Communities argued that Brazil's "claims" regarding two forms of alleged
payments i.e. those: (i) from EC consumers to EC sugar producers in the form of “artificially high"
domestic prices for A and B sugar; and, (ii) payments-in-kind from the beet growers to the sugar
producers in the form of C beet at prices below the minimum prices for A and B beet, had not been
properly stated in Brazil's panel request.*’® In support of its allegation, the European Communities
referred to the Appellate Body report in Canada — Dairy where it is stated that "[t]he second part of
the claim is therefore, that the responding Member must have granted export subsidies with respect to
guantities exceeding the quantity commitment level. There is, in other words a quantitative aspect and
an export subsidization aspect to the claim."*"* (emphasis added)

7.21  The European Communities submitted that Article 10.3 of the Agreement on Agriculture
transfers the burden of proof only with respect to the "export subsidization aspect" of the
Complainants' claim to the defending party. However, the European Communities argued, before
such a transfer of the burden of proof can take place, it is necessary for the Complainants to state this
as part of their claims. For the European Communities, Brazil's panel request failed to “provide a

%9 See also paras. 4.10-4.13 above.

30 See European Communities' reply to Panel question No. 4; European Communities' second
submission, paras. 5-6.

31 Appellate Body Report on Canada — Dairy (Article 21.5 — New Zealand and US 11), para. 70.
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brief summary of the legal basis" that is "sufficient to present the problem clearly": Brazil's panel
request mentioned only one of the "payments” further developed in its argumentation. For the
European Communities, Brazil made no suggestion that there may be other "payments" which may
also pose a "problem”, let alone explain how such a "problem" would arise. For the European
Communities, it remained unclear what precisely the other "payments" alleged by Brazil were, as,
according to the European Communities, the description kept on changing.

7.22  The Complainants refuted the European Communities' assertion that their panel requests only
covered certain forms of "payments".*# In Brazil's opinion, the existence of payments was only one
aspect of the subsidies at issue in the present dispute.*”®* Brazil held that complaining Members are
not required, by Article 6.2 of the DSU, to present evidence in their panel requests showing how and
why exports of sugar are subsidized. They are only required to specify the measure at issue and the
treaty provisions violated. Evidence has to be provided in their first written submissions.*™

7.23  The Complainants also held that, because of the reversal of the burden of proof, it was not
incumbent on them to identify or enumerate the WTO agreements, provisions, or export subsidy
definitions, that the European Communities might choose to invoke in its defence.” It was the
European Communities' duty to prove that no subsidy of any kind, under any WTO agreement, had
been granted by any EC measure to sugar exports in excess of its reduction commitments.’®

(i) Assessment by the Panel

7.24  The Panel recalls the content of the Complainants' Panel requests in paragraph 7.13, 7.14 and
7.15 and in Annex D to this Panel Report where the complaining parties have identified essentially the
same measures and the same alleged violations (thus the same claims).

7.25 In the Panel's view, the Complainants' allegation that exports of C sugar, subsidized through
the operation of EC Regulation No. 1260/2001, are in excess of the European Communities'
scheduled commitments and, thus, contravene Articles 3 and 8 of the Agreement on Agriculture, is
sufficiently specific so as to allow the European Communities and the third parties to be "informed of

the legal basis of the complaints".*’

7.26  The European Communities argued that the Complainants have confused the requirements of
Avrticle 6.2 of the DSU with respect to the specificity of panel requests and the consequences of the
special rules on the burden of proof of Article 10.3 of the Agreement on Agriculture. Conversely, the
Complainants submitted that it is the European Communities that has confused claims and arguments.
The Panel examines these issues in turn.

7.27  In this dispute, the special rules on the reversal of the burden of proof of Article 10.3 of the
Agreement on Agriculture have been invoked by the Complainants. Article 10.3 provides:

"Any Member which claims that any quantity exported in excess of a reduction
commitment level is not subsidized must establish that no export subsidy, whether
listed in Article 9 or not, has been granted in respect of the quantity of exports in
guestion."

372 Australia's second oral statement, para. 85.

%73 Brazil's second oral statement, paras. 22-25.

374 Australia's second oral statement, para. 85; Brazil's second oral statement, paras. 22-25.

375 Brazil's first oral statement, para. 51; Brazil's second written submission, paras. 7-15; Australia's
reply to Panel question No. 4.

%76 |pid.

77 Appellate Body Reports on EC — Bananas lll, para. 142; Korea — Dairy, paras. 120-131; US —
Carbon Steel, para. 127.
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7.28  With respect to the issue of burden of proof and the special rule of Article 10.3, the Appellate
Body in Canada — Dairy (Article 21.5 — New Zealand and US I1) determined that there are two
separate parts to a claim under Article 3 of the Agreement on Agriculture and in light of Article 10.3,
a different standard of burden of proof applies to each part.

"In identifying the nature of the special rule, it is useful to analyze the character of
claims brought under these provisions. Pursuant to Article 3 of the Agreement
on Agriculture, a Member is entitled to grant export subsidies within the limits of
the reduction commitment specified in its Schedule.*”® Where a Member claims that
another Member has acted inconsistently with Article 3.3 by granting export
subsidies in excess of a quantity commitment level, there are two separate parts to
the claim. First, the responding Member must have exported an agricultural product
in quantities exceeding its quantity commitment level. If the quantities exported do
not reach the quantity commitment level, there can be no violation of that
commitment, under Article 3.3. However, merely exporting a product in quantities
that exceed the quantity commitment level is not inconsistent with the commitment.
The commitment is an undertaking to limit the quantity of exports that may be
subsidized and not a commitment to restrict the volume or quantity of exports as
such. The second part of the claim is, therefore, that the responding Member must
have granted export subsidies with respect to quantities exceeding the gquantity
commitment level. There is, in other words, a quantitative aspect and an export
subsidization aspect to the claim.*”® (underlining added)

7.29  Therefore, the Panel is of the view that a claim under Article 3 of the Agreement on
Agriculture requires allegations that, first, the European Communities has exported sugar above its
commitment level and, second, that such exports of sugar were subsidized.

7.30  Inthe Panel's view, the Complainants have satisfied these requirements adequately. The legal
basis of the Complainants' claims is Articles 3 and 8 of the Agreement on Agriculture. In their
requests for establishment of a panel, the Complainants did not have to detail how and why such
exports were being subsidized, only that the commitment levels were exceeded and that exports were
subsidized. Moreover, the Complainants did indicate some aspects of the export subsidization of
EC sugar in their panel requests (in referring to Article 9.1(a) and 9.1(c) of the Agreement on
Agriculture).

7.31 Contrary to claims, which must be specifically identified in a panel request, parties'
arguments can evolve and develop throughout the proceedings.®® In advance of the European
Communities' response to their allegations, and to the extent that the European Communities would
deny any subsidization of its exports of sugar, the Complainants developed in their first written
submissions, arguments on why and how, in their view, exports of sugar were indeed subsidized.

378 (footnote original) Under Articles 3.1 and 3.3 of the Agreement on Agriculture, "commitments

limiting subsidization™ of exports are specified in the Schedule in terms of "budgetary outlay and quantity
commitment levels".

7% Appellate Body Report on Canada — Dairy (Article 21.5 — New Zealand and US 11), para. 70.

%0 |n EC - Bananas |11, at para. 141, the Appellate Body held that “claims" which are to be outlined in
a panel's request for the establishment of a panel are to be distinguished from "arguments" which are to be
addressed at a later stage: "In our view, there is a significant difference between the claims identified in the
request for the establishment of a Panel, which establish the Panel's terms of reference under Article 7 of the
DSU, and the arguments supporting those claims, which are set out and progressively clarified in the first
written submissions, the rebuttal submissions and the first and second Panel meetings with the parties”. See also
at para. 143: "Article 6.2 of the DSU requires that the claims, but not the arguments, must all be specified
sufficiently in the request for the establishment of a Panel in order to allow the defending party and any third
parties to know the legal basis of the complaint”. (underlining added) See also the Appellate Body report on
EC-Hormones, para. 156.
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They did this in the attempt to further substantiate their claims that the European Communities was
subsidizing exports of sugar in excess of its commitment level.

7.32  While the issue of the specificity of a panel request under Article 6.2 of the DSU can be
determined on the face of the panel request®, the issue of the burden of proof relates to the
substantive demonstrations of violations (through evidence and argumentation) taking place during
the entire panel process.®?

7.33  Again in Canada — Dairy (Article 21.5 — New Zealand and US II), the Appellate Body
determined that a different standard of burden of proof applies to each part of a claim under Article 3:

"Under the usual rules on burden of proof, the complaining Member would bear the
burden of proving both parts of the claim. However, Article 10.3 of the Agreement
on Agriculture partially alters the usual rules. The provision cleaves the complaining
Member's claim in two, allocating to different parties the burden of proof with respect
to the two parts of the claim we have described.

Consistent with the usual rules on burden of proof, it is for the complaining Member
to prove the first part of the claim, namely that the responding Member has exported
an agricultural product in guantities that exceed the responding Member's quantity
commitment level."** (underlining added)

7.34  If the complaining Member succeeds in proving the quantitative part of the claim, and the
responding Member contests the export subsidization aspect of the claim, then, under Article 10.3, the
responding Member "must establish that no export subsidy ... has been granted" in respect of the
excess quantity exported. (emphasis added) The language of Article 10.3 is clearly intended to alter
the generally-accepted rules on burden of proof.*** While the Complainants bear the burden of
proving that the export quantities are above the specific commitment level, once they have done so, it
is for the European Communities to prove that such exports of sugar were not subsidized.

7.35 In the Panel's view, the Complainants' panel requests sufficiently informed the European
Communities what measures the Complainants were challenging and what violations were claimed.
This is obviously the case since in its first submission the European Communities stated that if the
Panel considers that exports of C sugar are subsidized, the Panel should assess the situation in light of
what the European Communities' commitment level should have been, had C sugar been calculated in
accordance with the Modalities Paper.®®* In the Panel's view, the Complainants' panel requests were

sufficiently detailed "to present the problem clearly" 3

%! |n US — Carbon Steel the Appellate Body stated, in para. 127: "As we have said previously,
compliance with the requirements of Article 6.2 must be demonstrated on the face of the request for the
establishment of a panel. Defects in the request for the establishment of a panel cannot be "cured" in the
subsequent submissions of the parties during the panel proceedings. Nevertheless, in considering the sufficiency
of a panel request, submissions and statements made during the course of the panel proceedings, in particular
the first written submission of the complaining party, may be consulted in order to confirm the meaning of the
words used in the panel request and as part of the assessment of whether the ability of the respondent to defend
itself was prejudiced. Moreover, compliance with the requirements of Article 6.2 must be determined on the
merits of each case, having considered the panel request as a whole, and in the light of attendant
circumstances.” (footnotes omitted) (emphasis added).

%2 panel Report on Thailand — H-Beams, at para. 7.43.

%3 Appellate Body Report on Canada — Dairy (Article 21.5 — New Zealand and US 11), paras. 71-73.

%4 Appellate Body Report on Canada — Dairy (Article 21.5 — New Zealand and US 11), paras. 71-73.

%> European Communities' first written submission, para. 34.

%6 Appellate Body Report on Korea — Dairy, para. 120.
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7.36  Therefore, the Panel considered that the Complainants' panel requests complied with the
requirements of Article 6.2 of the DSU in that they adequately identified the measures at issue and the
violations claimed to have occurred, i.e. that the European Communities' exports of subsidized sugar
exceeded the European Communities' commitment level contrary to Articles 3 and 8 of the Agreement
on Agriculture.

7.37  Consequently, the Complainants' argumentation that C sugar receives advantages from
various subsidies and payments, within the meaning of Article 9.1(c) of the Agreement on
Agriculture, is not outside the Panel's terms of reference.

(e) Alleged lack of proper identification of “claims"” under Article 9.2(b)(iv) of the Agreement on
Agriculture

(i) Arguments of the parties

7.38  The European Communities also contended that Article 9.2(b)(iv) of the Agreement on
Agriculture was not mentioned in the Complainants' panel requests, nor in their first written
submissions, (only in the first oral statements of Brazil and Thailand).*®” The European Communities
alleged that it had no idea, prior to the first substantive meeting, that the Complainants were claiming
that Footnote 1 to Schedule the European Schedule CXL was also inconsistent with Article 9.2(b)(iv)
of the Agreement on Agriculture.®® Accordingly, even if found to be acting inconsistently with
Avrticle 9.2(b)(iv) of the Agreement on Agriculture, the European Communities contended that this
provision could not form the basis for a finding of inconsistency with any other provision of the
Agreement on Agriculture. Moreover, the European Communities believed that the claim that its
export subsidies had not been reduced sufficiently, though still unfounded, is quite different, from the
qualitative point-of-view, from the claim that the European Communities had exceeded its export
subsidy commitment levels.

7.39 The Complainants explained that Article 9.2(b)(iv) of the Agreement on Agriculture was
introduced by them as a counter-argument and in response to arguments made by the European
Communities, and not as a claim of violation requiring specification in their panel requests.®® The
Complainants referred specifically to Article 9.2(b)(iv) of the Agreement on Agriculture to underline
that accepting the Footnote to the European Communities' Schedule as valid, even if interpreted as
imposing a quantity limit, led the European Communities to act inconsistently with its reduction
obligations. As a consequence, the European Communities was providing export subsidies in a
manner inconsistent with the Agreement on Agriculture — particularly in violation of Articles 3 and 8
of the Agreement on Agriculture.

(i) Assessment by the Panel

7.40  As noted by the Panel before, the Complainants' main claim under the Agreement on
Agriculture is that the EC sugar exports are being subsidized above the European Communities'
commitment level in violation of Articles 3 and 8 of the Agreement on Agriculture. In the context of
the parties' arguments and attempts to identify the relevant commitment level for the European
Communities for sugar, the Complainants made reference to the provisions of Article 9.2(b)(iv) of the
Agreement on Agriculture, which determines the Members' overall level of commitment at the end of
the annual reduction stages of the implementation period. All parties agree that Members'
commitment levels today are the same as they were at the end of the implementation period.
Therefore, Brazil and Thailand made references to Article 9.2(b)(iv) of the Agreement on Agriculture

%7 European Communities' first written submission, paras. 69-70; European Communities' reply to
Panel question No. 28. See also para. 4.19 above.

%8 European Communities' reply to Panel question No. 28.

%9 Brazil's second oral statement, paras. 82-83. See also para. 4.18 above.
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as part of the legal context of Articles 3, 8 and 10.3 of the Agreement on Agriculture with a view to
discussing the European Communities’ commitment levels for exports of sugar since 2001, and in
support of their argument that that commitment levels should be determined with reference to the
European Communities' entries in Section 11, Part IV of its Schedule.

7.41  The Panel recalls the distinction between claims and arguments.390 In the Panel's view, a
panel request containing a claim under Article 3 of the Agreement on Agriculture must state that: (i)
exports of the scheduled products are above commitment levels and (ii) such exports have been
subsidized. In the Panel's view, the Complainants' panel requests comply with these requirements.*"
Subsequently, during the panel process the Complainants were entitled to further develop their
argumentation that the exceeding exports of sugar had benefited from export subsidies within the
meaning of the Agreement on Agriculture.

7.42  The European Communities submitted that “an appropriate test for distinguishing ™claims'
from 'arguments' would be to anticipate what would be the consequences of upholding a given
‘argument’. If upholding a purported 'argument’ leads to establishing a violation of a legal provision,
but does not render unnecessary the examination of another purported ‘argument' made under the
same legal provision, it is because each of the two ‘arguments' involve a distinct ‘claim'." ** The
European Communities added that when this test is applied in the present case, it becomes clear that
each of the "payments" alleged by Brazil is a distinct "claim".

7.43  The Panel does not agree with the European Communities' suggestion. The Panel is of the
view that the European Communities' assertions are contrary to the existing WTO jurisprudence and
to the Panel's discretion to reach a conclusion that a claim of violation is justified on the basis of
arguments not even raised by the parties and, in certain situations, without having to address all the
arguments of the parties. The Panel has already reached the conclusion that the Complainants have
adequately identified the measures at issue and the related violations of the Agreement on Agriculture.

7.44  In the Panel's view, the European Communities' allegation that the Complainants' arguments
and references to Article 9.2(b)(iv) are outside the Panel's terms of reference is thus not founded.

0] Alleged lack of proper identification of claims in relation to Footnote 1 to the EC's Schedule
(ACP/India sugar)®*®

(i) Arguments of the parties

7.45  In its first submission, the European Communities also observed that the Complainants had
made subsidiary claims that the European Communities was not respecting the terms of Footnote 1 to
its Schedule. The European Communities considered that these claims were not sufficiently identified.
The European Communities therefore argued that it could not defend any (unidentified) measure
which it may have adopted with respect to ACP/India sugar in respect of unidentified provisions of
the Agreement on Agriculture, or provisions which were merely cited without further explanation.

0 gee the Appellate Body Reports on EC — Bananas 111, paras. 142-143, EC — Hormones, para. 156,
US — Certain EC Products, para. 123.

%1 See the Appellate Body Report in Korea — Dairy in para. 120: "(...) The request must: (i) be in
writing; (ii) indicate whether consultations were held; (iii) identify the specific measures at issue; and (iv)
provide a brief summary of the legal basis of the complaint sufficient to present the problem clearly. In its
fourth requirement, Article 6.2 demands only a summary — and it may be a brief one — of the legal basis of the
complaint; but the summary must, in any event, be one that is 'sufficient to present the problem clearly'. It is
not enough, in other words, that 'the legal basis of the complaint' is summarily identified; the identification must
‘present the problem clearly'."

%2 European Communities' reply to Panel question No. 4.

%% Footnote 1 to Section 11, Part IV of the EC's Schedule is hereafter called the "Footnote 1" or the
"ACP/India sugar Footnote", the precise content of which is discussed in paras. 7.167-7.196 hereafter.
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The European Communities contended that these claims were not made in the requests for
establishment of a panel by the Complainants, which allege an "exclusion” or a failure to "take into
account" exports of ACP/India equivalent sugar in ensuring respect of the European Communities'
export subsidy commitments, and not a failure to respect the terms of the Footnote. Consequently, for
the European Communities, these claims were also outside the terms of reference of the Panel

7.46  The Complainants were of the view that the European Communities was confusing
Footnote 1 with "the measure at issue" and was attempting to redefine the measure at issue as
Footnote 1 itself. Nowhere in their panel requests did the Complainants cite Footnote 1 as being a
"measure at issue”. Rather, the European Communities was informed by the Complainants' panel
requests that the exports in excess of reduction commitments arose from the subsidized export of
Csugar and ACP/India equivalent sugar. Australia noted that the European Communities' first
written submission deliberately avoided claims of inconsistency arising from the export subsidies
granted to ACP/India equivalent sugar. Instead, the European Communities had redefined the
measure as the Footnote, and referred exclusively to Footnote 1 in relation to ACP/India equivalent
sugar. Australia added that in the fourth and fifth paragraphs of its panel request, Australia identified
the measures at issue as the subsidies on sugar in excess of the European Communities' reduction
commitments and elaborates on the nature of the measures in paragraphs 6-7 of that request.

7.47  According to the Complainants, the European Communities is using Footnote 1 as a rebuttal
argument to the Complainants' claims of inconsistency. The Complainants added that it is perfectly in
order for any complainant to anticipate such an argument in its first written submission or to respond
to such arguments in its rebuttal submission. Such issues are not connected to Article 6.2 of the DSU
and to the requests for establishment of a panel. Finally, the Complainants reiterated that the
European Communities is confusing "claims", which must be made in the panel request, and
"arguments”, which are developed during the panel proceeding. The Complainants claimed that the
European Communities exceeds its subsidy reduction commitments, inter alia, by granting export
subsidies to ACP/India equivalent sugar. The Complainants argued that Footnote 1 does not exempt
the European Communities from its obligations under Articles 3.3, 8, 9.1(a) and 9.1(c) of the
Agreement on Agriculture or, alternatively, that it does not apply to the exports of a quantity of
EC sugar that is equivalent to the quantity of sugar imported from the ACP countries and India. The
Complainants' argument regarding the scope of application of Footnote 1 is thus a subsidiary
argument supporting their legal claims that the European Communities is exceeding its export subsidy
reduction commitments.

(i) Assessment by the Panel

7.48  The Panel recalls the content of the Complainants' panel requests and the distinction between
claims and arguments. The Complainants' claim is that the European Communities is exporting sugar
(C sugar and ACP/India equivalent sugar) in excess of the European Communities’ commitment level.
For the Complainants, the European Communities' commitment level is indicated in Section II,
Part IV of the EC Schedule for sugar, that is 1,273,500 tonnes in 2001 and the following years.

7.49 In the Panel's view, the European Communities is using Footnote 1 as a rebuttal argument to
the Complainants' claims that the European Communities is acting inconsistently with Articles 3 and
8 of the Agreement on Agriculture. The European Communities is arguing that its level of
commitment includes an additional 1.6 million tonnes of ACP/India equivalent sugar as provided for
in Footnote 1.

7.50 In the Panel's view, what constitutes a Member's "commitment level”, for the purpose of
Avrticle 10.3, is both an issue of legal interpretation and a matter of evidence. Whether or not an entry
in a Member's schedule, such as the European Communities' Footnote 1, could compose part of that
Member's overall commitment level is a legal issue for which both sides have submitted
argumentation. It is for the Panel to decide whether the "commitment level™ referred to in Articles 3,
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8, 9.2(b)(iv) and 10.3 is exclusively composed of the export subsidies that had to be reduced (in the
case of the EC sugar 1,273,500 tonnes) or whether Members are also entitled to maintain, for
instance, ad hoc "limitations" on export subsidization.

7.51  The European Communities argues that a correct interpretation of Articles 3, 8 and 9 of the
Agreement on Agriculture and the European Communities' Footnote 1 would lead to the conclusion
that the European Communities' Footnote 1 is a component of its overall export subsidy
commitments. The Complainants disagree.

7.52  In the Panel's view, when the European Communities made reference to Footnote 1 as
evidence and in support of its argument that its level of commitment was not limited to 1,273,500
tonnes but, rather, should include the 1.6 million tonnes mentioned in Footnote 1, the Complainants
had the right to challenge such arguments as well as the scope of the European Communities'
commitment; the Complainants were entitled to use rebuttal arguments to challenge the conclusions
drawn by the European Communities from Footnote 1. Again the Panel recalls that the Complainants'
claims are not that the EC's Schedule contains a WTO inconsistent entry (Footnote 1) or that the
European Communities' categorization of its subsidies is inconsistent with the Agreement on
Agriculture but rather that the European Communities is exporting subsidized sugar in quantities
above the European Communities' scheduled commitment levels specified in Section I, Part IV of its
Schedule. The Panel additionally notes that in their panel requests the three complaining parties
mentioned the issue of subsidies to exports of products either as "equivalent to the quantity of raw
sugar imported under preferential arrangements™®, or "for quantities of approximately 1.6 million
tonnes of sugar which are additional to the budgetary outlays and quantities of subsidised exports
notified by the EC to the Committee on Agriculture®® thereby putting the European Communities on
notice of the legal and factual matters at issue.

7.53  For the foregoing reasons, the Panel is of the view that the Complainants' argumentation with
respect to the scope of the European Communities’ commitment levels, including those relating to the
nature, legal effect and scope of the European Communities' Footnote 1, is within the Panel's terms of
reference.

2. European Communities’ allegation that the Complainants are 'estopped' from
pursuing this dispute

@ Arguments of the parties

7.54  The Panel refers to Section IV:D.3 of the descriptive part for a summary of the parties'
arguments in respect to good faith and estoppel. The European Communities submits that the
violations now alleged by the Complainants would have been flagrant and immediately manifest upon
the conclusion of the WTO Agreement.**® Yet, none of the Complainants raised any question with
respect to exports of C sugar until this dispute. This is interpreted by the European Communities to
mean that, for many years after the conclusion of the WTO Agreement, the Complainants continued to
share the European Communities' understanding that exports of C sugar were not subsidized. The
same is true with respect to issues relating to the ACP/India sugar Footnote which have never been
raised in the Committee on Agriculture and have never previously been challenged by the
Complainants.

7.55  For the European Communities, the Complainants' silence may be legitimately construed as a
representation of lack of objections not only where there is a "duty to speak”, but also in
circumstances where it is reasonable to expect that the other parties will speak. For the European

4 See Brazil and Thailand's ' Panel requests in Annex D to this Panel Report.
¥ See Australia's Panel request in Annex D to this Panel report.
%% See European Communities' first written submission, para. 139.
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Communities, it was reasonable to expect that Members would not challenge the fact that it did not
include the additional subsidies of the ACP/India sugar Footnote and C sugar in its base quantity. On
the basis of what it considers to be its good faith expectations, the European Communities submits
that the Complainants are estopped from bringing this claim.

7.56  The European Communities argues that estoppel is a procedural defence, which precludes one
party from exercising a right vis-a-vis another party, but without modifying the substantive
obligations of that party. It adds that estoppel is a matter of adjectival, rather than substantive, law
and accordingly the effect of a true estoppel is confined to the parties. The European Communities
does not contend that its obligations under Article 9.1(c) of the Agreement on Agriculture have been
modified by virtue of the principle of estoppel. Rather, the European Communities' contention is that
the Complainants are precluded from bringing a claim under that provision and, therefore, that the
Panel should reject their claims even if it upheld them in substance.

7.57  For the European Communities, since estoppel does not alter the substantive rights of
Members under the WTO Agreement, but only the exercise of those rights, it may operate exclusively
between two Members.**’

7.58  The Complainants respond that, as a matter of legal principle, the European Communities
could not infer from silence that other Members shared the view that C sugar was not subsidized,
because they did not have a "duty" to object. The Complainants submit that even if they had been
silent, their silence on the European Communities’ base quantity levels as well as the ACP/India sugar
Footnote does not amount to a clear and unambiguous representation upon which the European
Communities could rely, especially as there was no legal duty upon the Complainants to do so0.3%

7.59  For Australia, if the European Communities were permitted to have recourse to estoppel, it
would operate to diminish the rights of the Complainants, contrary to the provisions of Articles 3.2
and 19.2 of the DSU. It is one thing to have a right subject to relevant provisions of a covered
agreement, but entirely another to have that right subject to the operation of a principle which is not
recognized in the provisions of the covered agreement. Furthermore, Australia argues that it is the
responsibility of the European Communities to make sure it is acting in accordance with the
Agreement on Agriculture and other WTO Agreements.

7.60  Finally, the Complainants argue that even if estoppel could be invoked, the European
Communities does not comply with the basic requirements for invoking estoppel.**

(b) Assessment by the Panel

7.61  The Panel notes that parties and third-parties to this dispute do not seem to agree on the nature
of the principle on estoppel and its exact parameters.*®® Muller and Cottier define it as follows:

"It is generally agreed that the party invoking estoppel 'must have been induced to

undertake legally relevant action or abstain from it by relying in good faith upon clear

and unambiguous representations by the other State'."**

%97 See also paras. 4.167-4.170 above.

%% See also paras. 4.160-4.161 above.

% See para. 4.159

400 Australia's second submission, paras. 142 and 144; Brazil's second submission, Title G and paras.
80 and 85; Thailand's second submission, para. 114; EC's first submission, paras. 136-138; and see for
example: United States oral statement, paras. 8-9; Colombia's oral statement, para. 8; ACP countries' third
party submission, paras. 9 and 126; and ACP countries' oral statement, para. 8.

01 3.p. Milller and T. Cottier, in Encyclopaedia of Public International Law, Ed. Max Planck Institute,
North Holland, 1992, p. 116.
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7.62  The Black Law Dictionary defines "silence, estoppel by" as follows:

"Such estoppel arises where person is under duty to another to speak or failure to
speak is inconsistent with honest dealings. Silence, to work ‘estoppel’, must amount
to bad faith, and, elements or essentials of such estoppel include: change of position
to prejudice of person claiming estoppel; damages if the estoppel is denied; duty and
opportunity to speak; inducing person claiming estoppel to alter his position;
knowledge of facts and of rights by person estopped; misleading of party claiming
estoppel; reliance upon silence of party sought to be estopped."®?

7.63 In the Panel's view, it is far from clear whether the principle of estoppel is applicable to
disputes between WTO Members in relation to their WTO rights and obligations. The principle of
estoppel has never been applied by any panel or the Appellate Body. Estoppel is not mentioned in the
DSU or anywhere in the WTO Agreement.

7.64 If estoppel, as a general principle of law, were applicable to disputes between WTO
Members, Members would still have to comply with the DSU and would thus have to find a way to
comply in good faith with both the provisions of the DSU and those of estoppel. The Panel recalls
that in EC — Hormones, the Appellate Body made clear that even if there were a precautionary
principle in general international law, WTO obligations remained binding on Members: "We
accordingly agree with the finding of the Panel that the precautionary principle does not override the

provisions of Articles 5.1 and 5.2 of the SPS Agreement".%®

7.65  If estoppel were considered as a customary rule of interpretation or if it were comprised in the
good faith principle reflected in Article 3.10 of the DSU, such a principle would have to be read
"harmoniously” with the other principles of the WTO dispute settlement system, including the quasi-
automaticity of its process and the fact that the initiation of the dispute settlement mechanism is self-
regulating. On several occasions, the Appellate Body has insisted that it is "the duty of any treaty
interpreter to read all applicable provisions of a treaty in a way that gives meaning to all of them,

harmoniously".***

7.66  The Panel also recalls that the Appellate Body has clearly established that initiation of WTO
dispute settlement procedures does not require the demonstration of any specific legal or economic
interest.*® In Mexico — Corn Syrup (Article 21.5 — US)*®® the Appellate Body ruled that the first
sentence of Article 3.7 of the DSU:

"... reflects a basic principle that Members should have recourse to WTO dispute
settlement in good faith, and not frivolously set in motion the procedures
contemplated in the DSU. We recall that, when we examined the language of
Article 3.7 of the DSU in our Report in European Communities — Bananas, we
stated that:

"... a Member has broad discretion in deciding whether to bring a
case against another Member under the DSU. The language of
Article XXIII:1 of the GATT 1994 and of Article 3.7 of the DSU

%02 Black's Law Dictionary, Sixth Edition, 1991, p. 963.

403 Appellate Body Report on EC — Hormones, para. 125.

4 Appellate Body Report on Korea — Dairy, para. 81. The Appellate Body also referred to the
Appellate Body Report on Argentina — Safeguard Measures on Imports of Footwear, para. 81. See also
Appellate Body Report on US — Gasoling, p. 23; Appellate Body Report on Japan — Alcoholic Beverages 11, p.
12; and Appellate Body Report on India — Patents (US), para. 45.

%05 Appellate Body Report on EC — Bananas |11, para. 142.

%% Appellate Body Report on Mexico — Corn Syrup (Article 21.5 — US), para. 73 citing Appellate Body
Report on Korea — Dairy, para. 135.
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suggests, furthermore, that a Member is expected to be largely self-
regulating in deciding whether any such action would be ‘fruitful’.
(emphasis added)' "%’

7.67  Given the "largely self-regulating” nature of the requirement in the first sentence of
Avrticle 3.7, panels and the Appellate Body must presume, whenever a Member submits a request for
establishment of a panel, that such a Member does so in good faith, having duly exercised its
judgement as to whether or not recourse to that panel would be "fruitful”.

7.68  This is in line with GATT jurisprudence on this matter. In the GATT dispute on EEC —
Import Restrictions , the panel concluded that:

"The Panel ... recognized that restrictions had been in existence for a long time
without Article XXII1 ever having been invoked by Hong Kong with respect to the
products concerned, but concluded that this did not alter the obligations which
contracting parties had accepted under GATT provisions. Furthermore the Panel
considered it would be erroneous to interpret the fact that a measure had not been
subject to Article XXIII over a number of years, as tantamount to its tacit acceptance
by contracting parties ...."**® (emphasis added)

7.69 In the Panel's view, Article 3.7 of the DSU neither requires nor authorizes a panel to look
behind that Member's decision or to question its exercise of judgement (unless there is evidence of
bad faith).*”® Under WTO jurisprudence, the fact that a Member does not complain about a measure
at a given point in time, cannot by itself deprive that Member of its right to initiate a dispute at some
later point in time if that Member considers in good faith that it is fruitful to do so. This seems to be
confirmed by the WTO dispute cases such as in EC — Bananas |11 (Article 21.5 — EC/Ecuador)**° and
in Guatemala — Cement 11."*

7.70  Moreover, assuming arguendo that estoppel could be invoked in WTO dispute settlement
proceedings, the Panel is of the view that the present situation is not one for which estoppel could find
application. The Panel examines hereafter the requirements for its application.

7.71  The conditions for estoppel have been summed up by the panel in Argentina — Poultry:

"[T]he essential elements of estoppel are: ‘(i) a statement of fact which is clear and
unambiguous; (ii) this statement must be voluntary, unconditional, and authorized,;
(iii) there must be reliance in good faith upon the statement ... to the advantage of the

party making the statement'."*"2

7.72  In Guatemala — Cement II, the panel considered that:

"[E]stoppel is premised on the view that where one party has been induced to act in
reliance on the assurances of another party, in such a way that it would be prejudiced
were the other party later to change its position, such a change in position is
'estopped’, that is precluded."*"

7 Appellate Body Report on EC — Bananas 11, para. 135.

%% GATT Panel Report on EEC — Quantitative Restrictions on Certain Products from Hong Kong,
BISD 30S/129, para. 28.

“Appellate Body Report on Mexico — Corn Syrup (Article 21.5 — US) , paras. 72-74.

19 panel Report on EC — Bananas |11 (Article 21.5 — EC/Ecuador), para. 4.11.

1 panel Report on Guatemala — Cement 11, para. 5.148.

“12 panel Report on Argentina — Poultry, para. 7.20.

“13 panel Report on Guatemala — Cement 11, para. 8.23.
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7.73  In the Panel's view, Brazil's and Thailand's silence concerning the European Communities'
base guantity levels as well as with respect to the ACP/India sugar Footnote does not amount to a
clear and unambiguous representation upon which the European Communities could rely, especially
considering that, in the Panel's view, there was no legal duty upon the Complainants to alert the
European Communities to its alleged violations. Furthermore, it is not possible to identify any facts
or statements made by the Complainants where they have admitted that the EC measure was WTO
consistent or where they have promised that they would not take legal action against the European
Communities. In the Panel's view the "silence” of some of the Complainants cannot be equated with
their consent to the European Communities' violations, if any. Moreover, the Complainants' silence
cannot be held against other WTO Members who, today, could decide to initiate WTO dispute
settlement proceedings against the European Communities. In other words, even if the three
Complainants had remained completely silent on this issue, their silence could not be considered a
commitment binding on other Members to the extent that it would contradict the provisions of the
Agreement on Agriculture or which could remove the European Communities' alleged inconsistencies
with its WTO obligations.

7.74  The Appellate Body has clearly established that WTO Members must comply with their WTO
obligations in good faith*** and that the WTO Agreement must be interpreted in good faith.*** In the
Panel's view both the European Communities and the Complainants have acted in good faith in the
initiation and conduct of the present dispute proceedings. The European Communities is entitled to
defend its sugar regime and has done so. The Complainants were entitled to initiate the present WTO
proceedings as they did and at no point in time have they been estopped, through their actions or
silence, from challenging the EC sugar regime which they consider WTO inconsistent.

7.75 In the Panel's view, if it were to conclude that the Complainants are now estopped from
challenging the EC sugar regime or its alleged excessive export production of subsidized sugar, the
Panel would be acting contrary to Articles 3.2 and 19.2 of the DSU which provide that panels and the
Appellate Body are prohibited from adding to or diminishing Members' rights and obligations.**®

3. The amicus curiae of WVZ
@) Factual background

7.76  As referred to in paragraph 2.20 above, on 24 May 2004, the Panel received an unsolicited
"amicus curiae" brief from the Wirtschaftliche Vereinigung Zucker (hereafter "WVZ"), the
association of German sugar producers and beet growers, which submitted that C sugar does not
benefit from export subsidies, in essence, because the European Communities' intervention price does
not cover the average total cost of producing A, B and C sugar, in the European Communities.

“4 Appellate Body Report on Mexico — Corn Syrup (Article 21.5 — US), para. 47; Appellate Body
Report on US — Offset Act (Byrd Amendment), 