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covered in the panel report and legd interpretations developed by the panel, and that there shall be no ex
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unless a party to the dispute decides to appeal or the DSB decides by consensus not to adopt the report. If the Panel Report is appealed to the
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l. INTRODUCTION

1.1 On 5 February 1996, Ecuador, Guatemala, Honduras, Mexico and the United States acting
jointly and severally, requested consultations with the European Communities ("the Community" or the
"EC") pursuant to Article 4 of the Understanding on Rules and Procedures governing the Settlement of
Disputes ("DSU"), Article XXIII of the Genera Agreement on Tariffs and Trade 1994 ("GATT"),
Article 6 of the Agreement on Import Licensing Procedures (to the extent that it related to Article XXIII
of GATT), Article XXIII of the General Agreement on Trade in Services, Article 19 of the Agreement
on Agriculture (to the extent that it related to Article XXI1I1 of GATT), and Article 8 of the Agreement
on Trade-Related Investment Measures (to the extent that it related to Article XXI11 of GATT) regarding
the EC regime for the importation, sale and distribution of bananas established by Council Regulation
(EEC) 404/93", and the subsequent EC legislation, regulations and administrative measures, including
those reflecting the provisions of the Framework Agreement on Bananas, which implemented,
supplemented and amended that regime (WT/DS27/1).

1.2 Consultations were held on 14 and 15 March 1996. As they did not result in a mutualy
satisfactory solution of the matter, Ecuador, Guatemala, Honduras, Mexico and the United States, in a
communication dated 11 April 1996, requested the establishment of a panel to examine this matter in
light of the GATT, the Agreement on Import Licensing Procedures, the Agreement on Agriculture, the
General Agreement on Trade in Services ("GATS") and the Agreement on Trade-Related Investment
Measures (WT/DS27/6).

1.3 The Dispute Settlement Body ("DSB"), at its meeting on 8 May 1996, established a panel with
standard terms of reference in accordance with Article 6 of the DSU (WT/DS27/7). Belize, Canada,
Cameroon, Colombia, Costa Rica, Cote d'lvoire, Dominica, Dominican Republic, Ghana, Grenada,
India, Jamaica, Japan, Nicaragua, the Philippines, Saint Vincent and the Grenadines, Saint Lucia,
Senegal, Suriname, Thailand and V enezuela reserved their third party rights to make a submission and to
be heard by the Panel in accordance with Article 10 of the DSU. Several of these countries also
requested additional rights (see paragraph 7.4). Thailand subsequently renounced its third party rights.

Termsof reference
1.4 The following standard terms of reference applied to the work of the Panel:

"To examine, in the light of the relevant provisions of the covered agreements cited by
Ecuador, Guatemada, Honduras, Mexico and the United States in document
WT/DS27/6, the matter referred to the DSB by Ecuador, Guatemala, Honduras, Mexico
and the United States in that document and to make such findings as will assist the DSB
in making the recommendations or in giving the rulings provided for in those
agreements.”

Tofficial Journal of the European Communities No. L 47 of 25 February 1993, pp.1-11.
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Pand composition

1.5 On 29 May 1996, the Director-Genera was requested by Ecuador, Guatemala, Honduras,
Mexico and the United States to compose the Panel by virtue of paragraph 7 of Article 8 of the DSU.

1.6 On 7 June 1996 the Director-Genera announced the composition of the Panel asfollows:
Chairman: Mr. Stuart Harbinson

Members: Mr. Kym Anderson
Mr. Christian Haberli

1.7 The Panel submitted its interim report to the parties to the dispute on 18 March 1997 and the
final report on 29 April 1997.
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I, PROCEDURAL | SSUES?

1.1 In this section, the parties arguments are set out with respect to three procedura issues: (i) the
adequacy of the consultations and the specificity of the request for panel establishment; (ii) the
requirement of legd interest; and (iii) multiple panel reports. The organizational matter with respect to
the participation of third parties in these proceedings and presence of private lawyers in meetings of the
Panel is addressed in the "Findings' section of this report. Arguments presented by third parties on their
participation in these proceedings are summarized in Section V.

@ Adequacy of the consultations and specificity of the request for pane
establishment

1.2 The EC noted that consultations on the EC banana regime were held in the autumn of 1995
between the EC, a number of banana producing countries, parties to the Lomé Convention, Guatemala,
Honduras, Mexico and the United States. These consultations were inconclusive and were terminated
when a new round of consultations started. After Ecuador had become a WTO Member on
26 January 1996, Ecuador as well as Guatemala, Honduras, Mexico and the United States requested
consultations with the EC on its banana regime by letter dated 5 February 1996 and circulated to
Members as document WT/DS27/1 on 12 February 1996. It contained, in the view of the EC, only the
barest outline of the complaints against the EC banana regime. Bilateral consultations were held with
each of the Complaining parties on 14 and 15 March 1996 in Geneva.

1.3 The EC, being of the view that consultations were intended not only to "give sympathetic
consideration” to the considerations and the questions of the Complaining parties, but also to enable the
responding party to obtain a clear view of the case held againgt it, prepared alarge number of questions
in an attempt to better understand the complaints of Ecuador, Guatemaa, Honduras, Mexico and the
United States. These questions were transmitted on 3 April 1996. In the meantime, the EC was
preparing its answers to the numerous questions posed by the Complaining parties. On 11 April 1996,
however, Ecuador, Guatemala, Honduras, Mexico and the United States submitted a request for the
establishment of a panel to the Chairman of the DSB (WT/DS27/6). Under these circumstances, the EC,
concluding that the Complaining parties were of the view that the consultation phase was over, decided
not to submit its answers to these questions nor received any answersto its own questions.

1.4 The EC considered that, although the parties to the earlier consultations did exchange questions
and answers in writing, these documents could not, in the opinion of the EC, be relied upon in the
present procedure. During the consultations both sides agreed that the parties would re-exchange these
guestions and answers from the earlier consultation so as to include them in the record of the present
consultations. This would aso have enabled Ecuador to obtain this materia since, as a hon-participant
in the earlier consultations, it had no access to it. Such re-exchange of questions and answers did not
take place, however, and hence these questions and answers were not part of the consultation and did not
form abasis for the present dispute settlement procedure.

1.5 In the opinion of the EC, the consultation stage preceding a possible panel procedure should
serve to afford the possibility to come to a mutually satisfactory solution as foreseen in Article 4.3 of the
DSU. The obligation to seek such a solution could not be fulfilled unless the individua claims, of which
amatter or a problem brought to dispute settlement was composed, were set out in the consultation phase
of the procedure.” The EC noted that the parties had exchanged a considerable number of questions and
answers and that the oral consultations within two half-days could not possibly cover all questionsand in
reality were highly perfunctory, the largest part of the consultations being spent by the Complaining

Z'United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway",
ADP/87 para. 335. Confirmed by the (unadopted) panel report on "Japan-Audiocassettes’, ADP/136, para. 295 ff.
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parties reading out identical statements. It was evident, therefore, in the view of the EC, that these
consultations had not fulfilled their minimum function of affording a possibility for arriving a a
mutually satisfactory solution and for a clear setting out of the different claims of which the dispute
consisted.

1.6 In the view of the EC, the request for the establishment of a panel was intended to be the
culmination of the preparatory stage of the dispute settlement procedure.  This was not the case in this
dispute. The request for the establishment of a pand was in several respects a step backward from the
somewhat greater clarity provided during the consultations (a point illustrated by the EC with examples).
The EC asserted that, in the case of severd claims, it was not in a position to know whether the claims
advanced during the consultations were maintained, atered, refined or dropped.

.7 The EC noted that, after the request for a panel had been discussed for the second time by the
DSB at its meeting on 8 May 1996, the DSB decided to establish the Panel under standard terms of
reference (WT/DS27/7) which implied that the matter at issue was entirely defined in the document
requesting the establishment of a panel (WT/DS27/6).

1.8 The EC claimed that this request was unacceptably vague in the light of Article 6.2 of the DSU
and past practice from earlier panels. Article 6.2 of the DSU prescribed, inter alia, that the request for
the establishment of a panel:

"shal ... identify the specific measures at issue and provide a summary of the legal basis of the
complaint sufficient to present the problem clearly.”

In the opinion of the EC, these two functions could be properly fulfilled only if the request for the
establishment of a panel did not merely restate the matter at issuein its broadest terms, as did the request
by the Complaining parties, but contained a list of concrete claims, i.e. brief statements which linked a
specific measure (and not the whole banana regime) with the infringement of a specific rule or obligation
under the WTO (and not just awholelist of provisions).

1.9 The request for the establishment of a panel thus clearly infringed, in the opinion of the EC, the
terms of Article 6.2 of the DSU. It did not identify specific measures at issue - it merely cited "the
regime". And it did not relate the specific measures to the alleged infringement of a specific obligation -
it merely cited alist of Articles. It was therefore impossible to know which Article might be related to
which specific measure and, thus, which claim was being made against the EC. The EC was of the view
that the consultations in the present case had not been able to fulfil their function because the
Complaining parties were not prepared to wait for afurther exchange of questions and answers as agreed
during the oral consultations on 14 and 15 March 1996. Hence the request was a nullity and, at the very
least, the consultations should be restarted and lead to a proper request for a panel responding to the
requirements of Article 6.2. The EC therefore requested the Panel to decide this issue prior to any
examination of the substance of the case and prescribe any remedial action deemed necessary in limine
litis. The EC argued that at the stage of the first submission procedural illegalities could still be "healed"
without much damage. If, at the last stage of the proceeding before this Panel, or before the Appellate
Body, the request for the establishment of a pand were ruled to be contrary to Article 6.2 of the DSU, in
the view of the EC, the complications would be considerable.

[1.10 The EC considered that it was time to impose discipline where it concerned the formulation of
the request for the establishment of a pandl. Although there were large variations in practice, such
requests sometimes clearly fell below the minimum standard necessary to inform both the defending
party and possibly interested third parties of the scope of the case. In the present case, Complaining
parties had clearly not met the minimum requirements of Article 6.2 of the DSU and of the Salmon
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Panel 2

[1.L11  The Complaining parties responded that the EC's claims were without basis in the DSU.
Referring to the text of Article 4.2 of the DSU, the Complaining parties argued that the EC was obliged
to accord the Complaining parties sympathetic consideration and afford adequate opportunity for
consultation regarding representations made by the Complainants. This obligation was not reciprocal.
Article 4.5 of the DSU stated that Members "should attempt” to obtain a satisfactory adjustment of the
matter in consultations, but it referred to "attempt" and did not require that Members succeed in settling
matters bilaterally. Article 4.7 of the DSU was unconditiond in providing for the establishment of a
panel upon request of the Complaining party or parties after the expiration of the 60-day consultation

period.*

I1.12 The Complaining parties considered that they had provided the EC with ample notice and
explanation of their concerns during the consultation phase going beyond any DSU requirement by
providing a detailed seven-page joint statement and a hundred questions detailing the many aspects of
the EC banana regime about which they had concerns. The statement and the appended "Non-
Exhaugtive List of Questions' identified specific measures at issue and various legal bases for concern
with a degree of specificity well beyond what was normally provided in any stage before the panel
procedure. The EC's current insistence that the consultations had to permit the EC to identify each and
every lega argument that would be presented in the panel proceeding was, in the view of the
Complaining parties, without basis in the DSU. The banana regime in the EC had in any event been the
subject of exhaustive and repeated consultations, negotiations, and GATT dispute settlement procedures
even before 1991. There was nowhere in the WTO agreements any requirement that the consultations be
adressrehearsa for apanel proceeding.

11113  With reference to the EC's arguments concerning the nullity of the request for establishment of a
panel, the Complaining parties argued that Article 6.2 of the DSU required all panel requests to contain
two elements. Firdt, the request should "identify the specific measures at issue'. Second, it should
"provide a brief summary of the legal basis of the complaint sufficient to present the problem clearly".
Contrary to the EC claim, the primary qualifying emphasis of this provision was, in the opinion of the
Complaining parties, brevity, continuing the prior GATT emphasis on brevity enunciated in the
Montreal Rules.”> Nowhere did Article 6.2 require a detailed exposition tying each specific measure to
each provision of law to be claimed by the Complaining parties. Thiswas what submissions to the panel
had to do to enable the panel to perform the task of examining particular measures in the light of the
covered agreements. The Complaining parties considered that their request of 11 April 1996 complied
fully with the requirement of Article 6.2. The request identified the specific measures at issue by citation
to the "basic" enabling regulation and all laws, regulations and administrative measures that
implemented, supplemented or amended that regulation (which numbered in the hundreds), including
specifically those reflecting the BFA. The request then provided a "brief summary of the lega basis of

3'US-Norway Salmon Panel" ("United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic
Salmon from Norway") ADP/87, paras. 335-336; see also the panel report on " Japan-Audiocassettes’, ADP/136, para. 295 ff.

“The Complaining parties noted that even under earlier GATT practice, it was clear that it was not necessary for both parties
to agree before a panel could be established; such a condition would mean that one party could indefinitely block the procedures
simply by saying that bilatera consultations had not yet been terminated. See Statement of Legal Adviser to the Director-
General in relation to Japan’'s attempt in 1986 to block establishment of a pand on Japan's taxes on acoholic beverages,
C/M/205 p.10, cited in WTO "Analytical Index" (1995 ed.), p.673.

*|mprovements to the GATT Dispute Settlement Rules and Procedures”, Decision of 12 April 1989, BISD 36561, para. F(a)
("The request for a pand ... shall indicate whether consultations were held, and provide a brief summary of the factua and legal
basis of the complaint sufficient to present the problem clearly.").
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the complaint”, with alisting of the specific agreements and particular Articles implicated by the regime.
All of the claims made by the Complaining parties in this dispute were covered by this request. None of
the claims related to aspects of the regime that were not identified as problems in the consultations.

[1.14 The Complaining parties submitted severa examples of pand requests filed since 1
January 1995 that in their view reflected alevel of "specificity” comparable to the request in this dispute.
If any requests for establishment of a panel filed since 1 January 1995 did provide more detail, it was, in
the opinion of the Complaining parties, not detail compelled by Article 6.2. If some Members saw fit to
provide a more detailed exposition of the problems than that contained in the Complaining parties
request, they were free to do so, but their providing such detail did not amount to "practice” under the
DSU that would dictate how Article 6.2 should be interpreted. The arguments with respect to the panel
report on United Sates - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic
Salmon from Norway (Salmon Panel), adopted on 30 November 1992 (ADP/87), were misplaced in the
view of the Complaining parties. To the extent the Salmon Panel declined to examine claims raised in
that action, it did so for two reasons that were inapplicable in the current case. The first was that certain
clams were outside the panel's terms of reference. The other was that various claims were not the
subject of consultations and conciliation in accordance with Article 15.3 of the Agreement on
Implementation of Article VI of GATT. Neither finding had any bearing on the claim that "a lack of
specificity” in the request failed to meet the requirements of an entirely different agreement, the DSU.

11.15 The Complaining parties had requested the establishment of a panel at two meetings of the DSB:

on 24 April and on 8 May 1996. At neither one of those meetings did the EC or any other Member
complain that the request was too vague to "present the problem clearly”. On these occasions, the EC
representative mentioned numerous other issues, including its reservation of rights under Article 9.2 of
the DSU, but did not request any further explanation of the request. The number of third parties
participating in this proceeding further illustrated that other Members certainly understood the " problem™
sufficiently to gauge their respective national interestsin this proceeding.

11.16 The Complaining parties further argued that, as a legal matter, the EC was asking the Panel to
take an action outside its terms of reference. The Panel was bound to complete its task of examining the
EC measuresin light of the covered agreements, as specified in those terms of reference. Those terms of
reference did not permit the Panel to "dissolve itself": the DSU was not one of the agreements covered
by the Pandl's terms of reference. The EC argument that it needed an early decision on this issue to
avoid "prgjudice’ was, in the Complaining parties’ view, without basis. The EC had had more than
adequate notice of the aspects of the regime that were of concern to the Complaining parties. If
anything, the Complaining parties had only narrowed their focus since the consultations which amounted
to awindfall, not prejudice, to the EC. The further contention that participating in the second meeting
with the Panel and further proceedings congtituted prejudice was equally misguided. Indeed, it
misapprehended entirely the nature of dispute settlement proceedings under the DSU. Article 3.10
reflected the Members' understanding that:

"the use of dispute settlement procedures should not be intended or considered as contentious
acts and that, if adispute arises, al Members will engage in these procedures in good faith in an
effort to resolve the dispute.”

The DSU thus considered participation in dispute settlement proceedings an obligation of membership
that improved trade relations, not a prejudicial process in itself. The remedy sought by the EC -
additional time to defend itself - was only further proof of the opportunistic nature of this "procedura"
clam. It was not likely that additional time would have changed the EC's presentation of its defence, as
the first meeting of the Panel confirmed. The EC's claim of harm resulting from alleged lack of
specificity should therefore be rejected.
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11.17  The EC responded that the Complaining parties mischaracterized its position on this point. The
EC's position was very simple:  the request for the establishment did not satisfy the requirements of
Article 6.2 of the DSU because of (i) lack of identification of specific measures at issue (i.e. the regime);
and (ii) lack of a brief summary of the legal basis of the complaint sufficient to present the problem
clearly (i.e. alist of Articles). Therefore, the request for the establishment of the Pandl was null and
void.

11.118 On 21 January 1996, the EC continued, Ecuador became a Member of the WTO; by
5 February 1996, the other Complaining parties had convinced Ecuador to join them and start new
consultations which they requested on that day. Because of problems concerning the modalities of
consultations and scheduling problems, these consultations took place only on 14-15 March 1996.
Mutual promises were made to reply to long questionnaires, but before the process had run its course a
request for a panel was filed. In the view of the EC, undue haste had resulted in the panel request being
too brief a summary to present the problem clearly, in particular in a case where a new agreement, i.e.
the GATS, was brought up for the first time in a panel procedure. As a separate identification was not
made and the list of relevant Articleswas so long, it was not even possible for the reader of the request to
create his own link between the specific issues and the alleged infringement of a specific provision. This
was at least possible in some earlier requests for establishment of panels which were at the border line of
what could be deemed acceptable under Article 6.2 of the DSU.

[1.L19 The EC explained that in not mentioning the issue of the too summarized character of the
request at the DSB meeting, the EC followed the by then well-established line that the respect for the
basic procedural rules of the dispute settlement system was a task for the panels. Given that this was a
well-established practice, raising the matter in the DSB and trying to prevent the DSB from establishing
the pandl for that reason would have been seen as a stalling tactic and ondaught on the "right to a panel”
recently confirmed in the Marrakesh Agreement. Seen in this light, the argument advanced by the
Complaining parties that the Panel, by ruling on Article 6.2, would be transgressing its terms of
reference, was somewhat disturbing. This amounted to saying that the terms of reference prevailed over
the DSU. If the Panel were not bound by what was in effect the constitution of the dispute settlement
system and would not be held to apply the rules of the DSU, Members might just as well not have
negotiated the DSU in the Uruguay Round. The Complaining parties had finally asserted that Article 6.2
should not be upheld because the EC had suffered no prejudice as a consequence. This position was
misconceived in fact and in law. In fact, the EC had suffered a prejudice, i.e. the lack of minimal clarity
handicapped the EC in the preparation of its defence, which was not unimportant given that the
respondent normally had less time than the complaining Member to make its written submission. In law,
procedura rules, and in particular the rule that the respondent must have a clear view of the case held
againgt it, had a certain value in themselves. And that value should be defended by the Panel. As the
"healing” measures suggested at the stage of the EC's first submission were no longer feasible at the
stage of the rebuttal submissions, there was no alternative for the Panel but to draw the consequences of
the serious defects inherent in this important document: nullity of this procedure.

[1.20  Inresponse to a question by the Panel, the EC analyzed, in light of Article 6.2 of the DSU, eight
panel requests that were brought to the WTO (some of which with multiple Complaining parties). Asa
preliminary matter, the EC noted that it was puzzled as to how the WTO practice with respect to Article
6.2 could already have changed the interpretation to be given to this Article as it appeared from the
(adopted) Salmon Panel report. Time had been too short and practice had been too inconsistent. In the
view of the EC, severa of the eight anayzed pand reports did not meet or barely met the requirements
of Article 6.2 in the sense that there was a clear indication of the specific measure at issue, of the
provision of the agreements allegedly infringed, and a link between the two. A considerable number of
these requests, however, posed lesser problems in the light of Article 6.2 than the present panel request
since they were concerned with one specific measure only or with a limited number of clearly defined
measures which made it easier to link the measures to an aleged infringement if the number of
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provisions cited in the panel request was limited. In the present case, however, there was a total lack of
specificity in the description of the measures, on the one hand, and an extremely long and unspecified
list of the allegedly infringed WTO provisions, on the other hand. According to the EC, this was clearly
contrary to Article 6.2 and did not fulfil the function of properly giving notice to the EC of the case held
against it.

(b) Therequirement of legal interest

11.21  The EC argued that in any system of law, including international law®, a claimant must have a
legal right or interest in the claim he was pursuing. The rationale behind this rule was that courts existed
to decide cases and not to reply to abstract legal questions; the court system (in the WTO context, the
panel system) should not be burdened needlessly by cases without legal or practica consequences.
Likewise, the respondent should not be forced to bear the costs and inconvenience of conducting a panel
case, when the complaining Member had no legal right, or no legal or material interest in the outcome of
the case. The EC submitted that in the present case the United States had no legal right or no lega or
material interest in the case that it had brought under the GATT and the other Agreements contained in
Annex 1A to the WTO Agreement since none of the remedies it could obtain would be of any avail to it:
compensation or retaliation would not be due, since the United States had only a token production of
bananas and had not traded in bananas with the EC, not even with those geographical sectors which
under the old regime had maintained virtually free access or only a low tariff. Furthermore, the EC
considered that adeclaratory judgement would be of no interest since there was no serious indication that
banana production in the United States could make exports feasible within the foreseeable future. The
EC referred to the Working party report on Brazlian Internal Taxes (first report) which had made it
clear, in the view of the EC, that a country must at least have potentialities as an exporter in order to be
able to file a claim against another Member.” Moreover, under the GATT/WTO system the United
States could not set itself up as private attorney-general and sue in the public interest and there were no
indications that the GATT/WTO system accepted an actio popularis by al Members against any alleged
infringement by any other Member. There were no indications so far in the GATT/WTO system that
panels were willing to give declaratory rulings at the request of Members which had no lega right or
interest in such a ruling, either in the form of a potentia trading interest or in the form of a right to
compensation or retaliation under Article XXI1I of GATT (Article 22 of the DSU). The EC concluded
that, on the issues raised under the GATT and other instruments of Annex 1A, the United States had no
legal right or interest in obtaining a ruling from the Panel. Therefore, the EC requested that the Panel
should decide, in limine litis, that it would not rule on the issues with respect to the United States.

11.22 It was obvious to the EC that the interest of companies, such as Chiquita and Dole Foods, was
not the same as alegal interest of the United States in bringing a case under the GATT. The GATT was
concerned with the treatment of products, not companies or their subsidiaries. In so far as the United
States had a systemic interest in the case, where it professed to be concerned about the general law-
abidingness of the EC, it advanced an interest as intervenor with a general interest in the interpretation of
the GATT. If the Pand were to take position on the issue of the United States legal interest in this
matter, the United States might perhaps be admitted as intervenor, i.e. third party, in the GATT-related
part of the case.

I1.23  The United States responded that it had a significant commercial interest in seeing the EC
comply with its GATT and other WTO obligations with respect to its banana regime. Two US fruit
companies, Chiquita and Dole Foods, had played a magjor role over many decades in developing the

®See the South-West Africa cases, 1966 1CJ Reports, pp.4 et seq.

"BISD Val. 11/181, para. 16. According to the EC, the panel'sinterpretation of GATT Article [11:2 that it made no difference
"whether imports from other contracting parties were substantial, small or non-existent” should be read in thislight.
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European market for bananas. Although these bananas were mainly grown in Latin America, US
companies were serioudy affected by the manner in which the EC was distributing market share
opportunities on a basis that was unrelated to past imports of third-country bananas or ability to import
third-country bananas. The EC's measures had the effect of constraining US companies import,
delivery, and distribution flexibility and required them to expand substantial capital just to try to restore
their former business. A regime violating GATT rules could be expected to adversely affect such mgjor
participants in the market. Both companies expressed concerns about the discrimination in the EC
banana regime and sought an end to it.

11.24  The United States further argued that the EC was well aware of the interests and concerns of the
United States since they had been explained to the EC by diplomatic efforts that had begun over five
years ago and that had intensified after two GATT panel proceedings had only resulted in additional
GATT violations by the EC. The United States had reiterated its concerns during efforts to more
formally negotiate a solution to these problems with the EC Commission. The EC's arguments with
respect to US banana production had no bearing on this proceeding. However, the United States did
produce bananas in both the state of Hawaii and in Puerto Rico, which was within the US customs
territory. The Hawaiian producers had expressed their concerns that the EC banana regime was lowering
the price of bananas in the free market, adversely affecting their ability to continue to produce and
potentially export bananas. The United States considered that it was not for the EC to decide which
producersin the world had an interest or potential to export.

11.25 Asfar aslegal rights or interests were concerned, the United States was a Member of the WTO
and a founding contracting party of the GATT. Article XXIIl of GATT, as amplified in the DSU,
permitted the initiation of dispute settlement proceedings when any Member was concerned about the
inconsistency of another Member's measures. In fact, dispute settlement proceedings could be ingtituted
to consider measures that were not even aleged to be inconsistent with any WTO agreement. The
"interest" that a Member had to have in order to initiate proceedings was self-defined: a Member could
initiate procedures whenever (in its judgement) it considered that benefits accruing to it, directly or
indirectly, under the GATT were being nullified or impaired or whenever it considered, in its own
judgement, that the attainment of any objective of GATT was being impeded or impaired as a result of
another Member's failure to carry out its GATT obligations. This was the multilateral procedure under
which governments had agreed to address such disputes.

I1.26  Mexico considered that the view expressed by the EC that Mexico did not have a substantial
interest in participating in this Panel as a Complaining party since its banana exports to the EC were
minimal or non-existent was incorrect both from the point of view of Mexico's rights under the GATT
and from the point of view of itsinterest in the international bananatrade. It had been clearly established
that it was not necessary to prove the existence of adverse effects for a panel to confirm the inconsistency
of a particular measure with the provisions of the GATT. Mexico had therefore refrained from providing
a more detailed explanation of the impact of the EC's regime on its banana sector. In the view of
Mexico, the consistency of a measure with WTO obligations should be examined in legal terms and not
in terms of its impact on the economies of other Members. Any other approach would imply, wrongly,
that certain Members had more rights than others or that the interpretation of the WTO's provisions
varied according to the characteristics of the countriesinvolved in adispute.

[1.27  In order to avoid any misconception as to Mexico's interest in the international banana trade and
ultimately in the EC market, Mexico made, however, the following points: (i) Mexico was currently the
eighth largest banana producer in the world; (ii) total exports from Mexico exceeded 250,000 tonnes in
1992 and 1993, and fell to just under 200,000 tonnesin 1994; (iii) bananas occupied the fourth placein
Mexico's fruit production in terms of area under crop, and the second after oranges in terms of both
production volume and value; (iv) bananas now occupied the first placein Mexico's fruit exports; (v) an
estimated 50,000 persons were directly employed in banana production in the tropical areas of Mexico,
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not to mention the persons indirectly employed in transport and marketing of bananas, (vi) the
Soconusco region in the state of Chiapas was the most important banana exporting region of Mexico (it
was well known that Chiapas was one of the poorest rural states in the country); (vii) bananas provided
the only activity of the port Francisco |. Madero, the only port in Chigpas; and (viii) the international
banana trade was of vital importance to the recovery of investment in the banana producing regions.
With respect to services, Mexico argued that its legal interest in participating in the proceeding did not
depend on the market share of its service suppliers, but that in any event, a mgjor banana distribution
company, Del Monte, remained in Mexican ownership.

11.28 The EC subsequently clarified its position regarding Mexico's legal interest in this dispute with
the statement that, although Mexico had never exported bananas to the EC other than in symbolic
guantities, the EC did not contest the legal interest of Mexico in this procedure under the GATT since it
clearly was a potential exporter of bananas to the EC with a considerable capacity.

[1.29 The Complaining parties considered that the manner in which the EC had continuously and
increasingly defied the rules of the international trading system, affecting so many countries, impeded
the objectives of the GATT, and of the WTO Agreement, to eliminate discrimination in international
commerce.

11.30  With respect to this claim, the United States noted that with each GATT proceeding and each
opportunity to reform its regime, the EC had only added new layers of discrimination against imports
from third countries. In the view of the United States, this pattern was unprecedented in postwar
international commerce.

[1.31  The Complaining parties noted that the nature and scope of the Panel's inquiry was set by its
terms of reference. All the Complaining parties claims before the Pand fell within its terms of
reference. Those terms did not provide authority to the Panel smply not to consider the Complaining
parties claims. Moreover, the DSU had no locus standi limitation. The WTO agreements at issue in this
dispute and the DSU set forth comprehensive, detailed rules and procedures governing WTO dispute
settlement. Had the DSU drafters intended to institute a limitation of the sort being advanced by the EC,
they would have done so. Instead, Article 3.7 of the DSU simply requested that:

"Before bringing a case, a Member shall exercise its judgement as to whether action under these
procedures would be fruitful ."

The DSU in effect already recognized that recourse to dispute settlement under the WTO agreements
was sdlf-limiting in that a Member would not initiate and pursue a resource-intensive proceeding unless
it considered itself adversely affected; it respected each Member’ s determination in that regard.

11.32  The Complaining parties considered that the findings that would result from this proceeding
were necessary to bring about a positive solution to the dispute. It was accordingly clear that al five
Complaining parties were fully within their legal rights to assert all claims being advanced in this action
with respect to both goods and services, and to benefit from the Panel's findings. The Complaining
parties were not standing in the place of others, in actio popularis, as the EC suggested. The
Complaining parties were raising issues in their capacity as Members of the WTO, and sought EC
compliance with specific disciplines which the EC had, in the WTO agreements, agreed to submit to
dispute settlement proceedings for interpretation in accordance with the DSU.

11.33 Where the DSU addressed nullification and impairment, it did not address rights to engage in
dispute settlement, nor did it limit the panel's consideration of the extent to which the measures at issue
violated the agreements. Referring to Article 3.8 of the DSU, the Complaining parties argued that this
provision defined nullification and impairment quite broadly, to cover any "adverse impact" on a
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Member, presupposing a prior finding of an infringement. The kind of economic predictions that the EC
would require to determine "trade potentiaity” would, in the view of the Complaining parties, involve
very difficult and speculative calculations of the type panels had wisely eschewed. From a global
perspective, the EC approach would protect only current exporters or investors, at the expense of firms
that might later invest in the country, or goods that might later be produced for export in the absence of
trade or investment barriers. Such a rule could have a particularly adverse effect on developing
countries. It was essential for emerging economies to guard future trade opportunities even before
"potentialities’ became apparent. Otherwise, opportunities to promote trade and development could be
forever limited or foreclosed. Since one of the basic objectives of the GATT was to raise the standard of
living and progressively develop the economies of all Members, particularly developing country
Members,? governments had to have the opportunity to seek dispute settlement proceedings as they saw
fit in order to preserve their potential interests.

[1.34  The Complaining parties submitted that as recently as 1993, in the panel report on United States
-Restrictions on Imports of Tuna (Tuna Pandl),’ the EC had argued that any time a country produced a
product, even if the application of another country’s measure to its exports was only hypothetical, the
potential effect on price in its market gave rise to a "legal interest”. The EC had stated that it was
challenging US trade sanctions that were not applicable to the EC on the basis that:

"It is clear that such sanctions can have an enormous impact on third countries, especialy when
fish and fish products normally exported to the United States have to be sold on other markets.
It is primarily for that reason that the EC has an interest in seeking the condemnation [by the
pand]."

The EC had later affirmed that its principal concern was with potential price depression in its own
market resulting from global trade diversion. The EC dso had gone so far as to say that even a tariff
binding provided benefits to non-suppliers. At the first meeting with the panel in that dispute, the EC
had acknowledged that the two measures it was challenging were "presently not applicable to the
Community," but had admonished that:

"The GATT does not protect actual trade flows, but trading opportunities created by tariff
bindings and other rules. Even though a contracting party is not a principal supplier at al
(perhaps even a non-supplier), it profits from the tariff concessions concluded between principal
suppliers.”

The Complaining parties concluded that as a factua matter, by such a standard, the nullification and
impairment issue would be conclusively resolved with respect to al the Complaining parties. With
respect to goods, the United States produced more bananas than severa of the EC's domestic and ACP
supplying sources; with respect to services, al the Complaining parties had banana service suppliers
within their own territories that were or would be affected by measures discriminating against foreign
service suppliersin the EC. More to the point, however, the DSU and WTO agreements did not permit
the EC or a panel to limit recourse to dispute settlement proceedings to only some Members whom the
EC might consider to have "potentia trade" or whatever other concepts the EC might wish to
superimpose on the DSU on the basis of so-caled "natural justice'. Such an approach would
fundamentally undercut the multilateral nature of these agreements.

[1.35 The EC responded that it contested the legd (and material) interest of the United States in
obtaining a pand ruling under the GATT. In turn, the United States had contested this but did so from

8GATT, Part 1V, Article XXXV1:1(a).

*DS29/R, circulated 16 June 1994.
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the angle of formal requirements of standing or admissibility. This was perhaps understandable since in
the common law countries the distinction between absence of the formal requirements for standing and
the lack of lega interest to sue was often not sharply made. Both were called "standing”. However, in
the opinion of the EC, its reference to the maxim "point dintérét, point d'action" should have made
things clear to the United States. In any case, the EC failed to see how affirmations of the United States
fulfilling the forma requirements to appear before the Panel could detract from the EC's demonstration
that the United States could not possibly derive any legal or materia benefit from its case under the
GATT (no compensation, no retaliation, whilst a declaratory judgement was of no interest to the United
States either).

11.36 The EC noted that according to official US statistics, the United States for many years has not,
and does not now, export bananas. The EC further noted that it did not contest the accuracy of these
official US statistics. The EC argued that the United States had claimed that, although the United States
had no information that would contradict US export figures (which were nil), import statistics were more
reliable and these showed that the United States had exported over 1,000 tonnes of bananas annually to
the EC since 1990. In the view of the EC, this was a misrepresentation of the facts. It was well-known
and accepted that the United States did not export bananas and that the relevant US datistics were
correct. Furthermore, EC import statistics did not show the origin of bananas, but their provenance.
This meant that a shipload of bananas from Costa Rica, for example, which first might have headed for a
US port and subsequently been bound for the EC would be registered as of US provenance. Or, as
another example, intraEC trade showed significant banana imports into France from the Benelux
countries. This clearly proved that import statistics registered the countries of provenance, not of origin
(since the Benelux countries did not produce any bananas). The EC noted that the United States had also
submitted FAO data on production and exports, according to which the United States had produced
between 5,126 and 6,210 tonnes annualy between 1990 and 1995, but had exported between
337,365 tonnes and 383,216 tonnes annually in the same period. In the view of the EC, this again
demonstrated how misleading statistics relying on aggregate imports from the rest of the world might be.
According to the EC, any trade from Puerto Rico was obvioudy with the US mainland and other US
territories, such asthe Virgin Islands. Since this was a situation that had existed for many years, the EC
was of the view that the United States was not a potential entrant in the banana trade, could not possibly
suffer any nullification or impairment, did not even have an interest in a declaratory judgement because
it could not take advantage of the possible competitive opportunities and, hence, had no legal interestin a
ruling under the GATT.

[1.37  The United States submitted that it had no basis for contradicting FAO figures that showed
exports of bananas from Puerto Rico, and that it did not possess the adminigtrative ability to ascertain its
export quantities with the same precision that it had with respect to imports.

11.38 The EC argued that the question of legal or material interest in this case was a serious matter
and deserved a serious answer. This was best demonstrated by the United States reverting to the Tuna
Panel. The EC's approach in the Tuna Panel proceeding was entirely consistent with the EC's present
approach. The EC had argued in its second submission in the Tuna Panel case: "... potentia entrants
into a trade have a legitimate interest in a breach of GATT provisions'. In the present case, the EC
considered that the United States had demonstrated over many years, by not entering the trade in
bananas, that it was not a potential entrant as referred to in the Tuna Panel.

[1.39 The United States observed with respect to the Tuna Panel proceeding that the EC had
challenged three US measures, the third of which had no potential effect on any EC exports, and that the
EC had explained its "legal interest” in that particular measure solely on the basis of collateral price
effects on products sold in its own market.

1140 The EC argued further that the Complaining parties were hiding behind a formalistic approach
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to nullification and impairment. In the view of the EC, it was logica to apply the rule of lack of legal
interest, if one could aready see a an early stage that nullification and impairment would not occur. It
had demonstrated that there was no such interest, not even in terms of a declaratory judgement.
Moreover, it was not necessary to engage in "difficult and speculative calculations' in order to see that
the United States had no trade interest in the matter.

1141  The EC argued that, even if the Panel were not to accept the Community's argument on the lack
of alegal right or interest of the United States to pursue the case under the GATT, the United States had
not suffered any nullification or impairment under Article XXIIl of GATT. If in the present case an
infringement of the GATT were to be found, it was, unlike in other cases, not difficult to rebut the
presumption of nullification or impairment: the United States had never exported any bananas to the EC
and it did not do so, not because it was blocked in any way by the Community's measures, but because it
did not have the capacity to export and, through a combination of climatic and economic reasons, was
unlikely to have such capacity in the near or medium term. Under these circumstances, the United States
could not be considered to suffer nullification or impairment as a result of the Community's measures
under the banana regime.

(© Multiple panel reports

[1.42  The EC argued that the present procedure was a procedure with multiple Complaining parties
and hence the EC had the right to request that the Panel organize its examination and present its findings
to the DSB in such a manner that the rights, which the EC would have enjoyed had separate panels
examined the complaints, were in no way impaired. In particular, the EC had aright to a separate report
on each complaint, if it so requested (Article 9.2 of the DSU). The EC made such arequest at the DSB
meeting of 8 May 1996. In the course of this proceeding, the EC had reiterated this request and had
asked the Panel to prepare four separate reports, with the reports for Guatemala and Honduras being
joined, since they had filed ajoint submission.

[1.43  Referring to the text of Article 9.2 of the DSU, the Complaining parties conceded that the DSU
appeared to require the Pandl to accede to the EC's request, if the EC insisted on separate panel reports -
in spite of the administrative burden on the Pandl and the Secretariat, and the potentia waste of
resources. |If the EC continued to insist on separate reports, the Complaining parties would assume that,
in keeping with a general policy favouring uniformity of results, the Panel's four different reports would
make the same findings and conclusions with respect to the same claims. Past panels had accomplished
this with ease.’® However, the Complaining parties believed that there were several reasons why the
rights which the EC "would have enjoyed" in separate proceedings could be satisfied by a single report.
As the Complaining parties first submissions, their joint oral presentation of 10 September 1996, and the
rebuttal submission made clear, with the exception of the tariff rates being challenged by Guatemala and
Honduras, all the Complaining parties were challenging the same aspects of the EC banana regime. A
single panel report could easily identify the separate claims,** if any, made by each country, since the
clams al related to the same measures. Ecuador's separate legal claim under Article 4.2 of the

5ee "Republic of Korea - Redtrictions on Imports of Beef - Complaint by Augtraia’, adopted 7 November 1989,
BISD 365/202; "Republic of Korea - Restrictions on Imports of Beef - Complaint by New Zealand", adopted 7 November 1989,
BISD 36S5/234; and "Republic of Korea -Restrictions on Imports of Beef - Complaint by the United States', adopted
7 November 1989, BISD 365268 (in which the findings were identical except where a unique claim was made by a
complaining party). See also "EEC - Restrictions on Imports of Dessert Apples - Complaint by Chile", adopted 22 June 1989,
BISD 365/93 and "EEC - Restrictions on Imports of Apples - Complaint by the United States’, adopted 22 June 1989, BISD
365135 (in which findings were largely identical except for arguments relating to Part IV and goods en route uniquely made by
Chile).

MSee "United States - Taxes on Petroleum and Certain Imported Substances”, adopted 17 June 1987, BISD 345/136.
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Agreement on Agriculture was based on the same aspects of the EC's regime as the claims made by the
other Complaining parties. Such an approach would preserve any rights the EC would have had with
separate reports. The different "legal situations' of any of the Complaining parties were, in the opinion
of the Complaining parties, irrelevant to the Panel's ability to carry out itstask: to examine the measures
identified by the Complaining partiesin light of the covered agreements.

1144 The EC replied that the Complaining parties had deliberately followed a course during this
procedure of effacing the differences between them. In their second submission they presented, in a
single submission, the claims made by different Complaining parties as if they had been made by all.
There was thus a constant threat of confusion about which of the Complaining parties claimed what. It
was very important to recall that different Complaining parties had made different claims (especially
with regard to services) and that they were in different legal situations (especialy with respect to legal
interest). The common second submission even seemed to take the position that in situations, where
there had been a claim only by one Complaining party, such claim was extended to al. This should be
firmly regjected. According to the EC: (i) Ecuador had made claims with respect to both goods and
services. These claimswere contested by the EC on their merits. Ecuador was the one country making a
claim under Article 4.2 of the Agreement on Agriculture; (ii) Guatemala and Honduras had made no
claims on services, their claims in the first submission related only to goods. The EC contested the
claims with respect to goods on their merits. Guatemala was the only country making a claim under
Articlell of GATT; (iii) Mexico had made claims on goods and services, but its claims on servicesin
the first submission were extremely limited and totally unsubstantiated. The EC contested the claimsin
both domains on their merits; (iv) the United States had made claims on trade in goods and on trade in
services. The EC contested the claims on trade in goods for reasons of lack of lega interest on the part
of the United States. The United States claims on services were contested on their merits.

1145 The EC further argued that the Complaining parties were in very diverse legal positions as
demonstrated in the foregoing paragraph. If there was one situation in which the right to separate reports
in the case of multiple complaining parties had a function, it was in the present case, as it was far from
clear that the Panel could reach the same findings and conclusions with respect to the same claims for all
Complaining parties. It was of great importance for the EC that it be clearly established at the end of this
procedure which of the Complaining parties had seen which claims accepted by the Panel and which not.

In these circumstances, the EC considered it only logical to invoke what was its perfect right under
Article 9.2 of the DSU.

[1.46  The Complaining parties considered that the EC had misstated the nature of their claims. All
five were making al the claims madein their joint presentations, both with respect to goods and services.
While some had made one or two additional claimsin the goods area, these were minimal.
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M. FACTUAL ASPECTS

1.1 The complaint examined by the Panel relates to the EC's common market organization for
bananas introduced on 1 July 1993.

(@ Banana production and trade

1.2 World production of bananas in 1995 is estimated at 54.5 million tonnes (FAO). The largest
producer countries were India (9.5 million tonnes) and Brazil (5.7 million tonnes) followed by Ecuador
(5.4 million tonnes), China (3.3 million tonnes) and the Philippines (3.2 million tonnes). Banana
production of the Complaining parties, other than Ecuador, was as follows: Mexico 2.1 million tonnes,
Honduras 0.8 million tonnes, Guatemaa 0.5 million tonnes and the United States (including Puerto
Rico) 54,500 tonnes.”” In 1994 (the most recent year for which FAO data are available) the largest
exporters were: Ecuador (2.35 million tonnes), Costa Rica (2 million tonnes), Colombia (1.7 million
tonnes), the Philippines (1.2 million tonnes) and Panama (0.7 million tonnes). According to the same
source, Honduras, Guatemala and the United States™ each exported 0.4 million tonnes and Mexico 0.2
million tonnes.

1.3 1n 1994, the EC was the world's second largest importer of bananas, after the United States (3.7
million tonnes) and followed by Japan (0.9 million tonnes).** According to data submitted by the EC,
supplies of fresh bananas in the EC - 12 totalled approximately 3.5 million tonnes in 1994, 2.1 million
tonnes of which originated in Latin American countries and 727,000 tonnes in African, Caribbean and
Pacific (ACP) countries that are parties to the Lomé Convention. The leading suppliers of Latin
American bananas to the EC were Costa Rica, Ecuador, Colombia, Panama and Honduras (in
descending order).”® The leading suppliers of ACP bananas to the EC were Cameroon, Céte d'lvoire,
St. Lucig, the Dominican Republic, Jamaica, Belize and Dominica (in descending order). For many
ACP countries, banana exports to the EC represent a very high proportion of their total banana exports
(see the Attachment to this report). Domestic EC producers supplied, according to the EC,
approximately 645,000 tonnes of the bananas consumed in the EC, with the producing areas being the
Canary Idands, Martinique, Guadel oupe, Madeira, the Azores and the Algarve, and Crete and Lakonia
The conditions of production differ among al countries and so do the costs of production.

(b) The EC'scommon organization of the banana market

1.4 The common market organization for bananas, as edablished by Council
Regulation (EEC) 404/93 ("Regulation 404/93"), replaced the various national banana import regimes
previoudy in place in the EC's member States. Subsequent EC legidation, regulations and
administrative measures implemented, supplemented and amended that regime.

1.5  Under the previous national import regimes, France, Greece, Italy, Portugal and the United
Kingdom restricted imports of banana by means of various quantitative restrictions and licensing

2source: FAO.

31 the case of the United States, the FAO export data are contested by the EC (see paragraph O above in section Il -
procedural issues). It would appear that according to US export figures there are no, or only negligible, quantities of bananas
exported.

“Eurogat and FAO.

SEC import statistics for 1989-95 are contained in the Attachment to this report, although it should be noted that some of
these data, which were submitted by the EC, are contested by the Complaining parties.
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requirements. Spain maintained a de facto prohibition on imports of bananas.'® The French market was
supplied principaly from the overseas departments of Guadeloupe and Martinique, with additional
preferential access granted to the ACP States of Cote d'lvoire and Cameroon.  The United Kingdom
granted preferentia access to bananas from the ACP States of Jamaica, the Windward Idands
(Dominica, Grenada, St. Lucia and St. Vincent and the Grenadines), Belize and Suriname. Bananas
from ACP countries were permitted duty-free into all EC member States. The Spanish market was
amost exclusively supplied by domestic production from the Canary Idands. A major part of
Portuguese supply came from Madeira, the Azores and the Algarve, with additional volumes being
imported from Cape Verde and any remaining requirements being imported from third countries. The
Greek market was in part supplied by bananas from domestic sources (Crete and Lakonia) and in part by
third countries. Itay offered preferential access to bananas from Somalia Belgium, Denmark,
Germany, Luxembourg, Ireland and the Netherlands did not apply quantitative restrictions and, except
for Germany, used a 20 per cent tariff as the sole border measure (paragraph O below refers). These
countries amost exclusively imported bananas from Latin America. Germany had a special arrangement,
set out in the banana protocol of the Treaty of Rome, permitting duty-free imports of third-country
bananas reflecting the level of estimated consumption.

1.6 Regulation 404/93 consists of five separate titles. Titles | to |11 regulate the internal aspects of
the common market organization. Title | provides that common quality and marketing standards for
bananas are to be established in subsequent regulations. Title Il contains rules concerning producers
organizations and "concentration mechanisms' to promote the establishment of organizations for the
purposes of, inter alia, concentrating supply, regulating prices at the production stage, and improving EC
production structures and quality. Title 111 establishes EC assistance for the domestic banana sector.
Under this title, members of recognized EC producer organizations (and individual producers under
certain circumstances) are €eligible for compensation of any income loss resulting from the
implementation of the EC banana regime, the maximum quantity for such compensation being fixed at
854,000 tonnes of bananas for the EC asawhole.

(i) Tariff treatment

1.7 Title IV, which regulates trade with third countries, establishes three categories of imports. (i)
traditional imports from twelve ACP countries'’; (i) non-traditional imports from ACP countries which
are defined as both any quantities in excess of traditional quantities supplied by traditional ACP
countries and any quantities supplied by ACP countries which are not traditional suppliers of the EC,;
and (iii) imports from third (non-ACP) countries. The EC applies the following tariffs to these banana
imports:

18See "Panel on EEC - Import Regime for Bananas', DS38/R (not adopted), paras. 17 et seq.

YBdlize, Cape Verde, Céte d'lvoire, Cameroon, Dominica, Grenada, Jamaica, Madagascar, Suriname, Somalia, St. Lucia,
and St. Vincent and the Grenadines (Article 15.1 of Council Regulation (EEC) 404/93 (as amended) and the Annex thereto).
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EC tariff treatment of banana imports
Category of banana imports Sour ce/Definition Tariffsapplied

Traditional ACP bananas

Bananas within country-specific
quantitative limits totalling 857,700
tonnes established for each of 12 ACP
countries.

Duty-free.

Non-traditional ACP bananas

Either ACP imports above the traditional
allocations for traditional ACP countries
or any quantities supplied by ACP
countries which are non-traditional
suppliers.

Duty-free up to 90,000 tonnes, divided
into country-specific alocations and an
"other ACP countries' category;

ECU 693 per tonne for out-of-quota
shipmentsin 1996/97.

Third-country bananas

Imports from any non-ACP source.

ECU 75 per tonne up to 2.11 million
tonnes as provided in the EC Schedule.
An additional 353,000 tonnes were made
availablein 1995 and 1996. Country-
specific alocations were made for
countries party to the Framework
Agreement on Bananas (BFA), plusan
"others' category™;

ECU 793 per tonne for out-of-quota
shipmentsin 1996/97.

(il) Quantitative aspects, including country allocations

@

Traditional ACP imports

1.8 Imports of bananas from the twelve traditional ACP countries enter duty-free up to the
maximum quantity fixed for each ACP country (see table below which also includes allocations for non-
traditional ACP countries).”® These allocations collectively amount to 857,700 tonnes. These quantities
are not bound in the EC Schedule. There is no provision in the EC regulations for an increase in the

level of traditional ACP allocations.

8The EC has opened additiond tariff quota access under hurricane licences (para. O below refers).

Article 15.1 of Council Regulation (EEC) 404/93 (as amended) and the Annex thereto.




WT/DS27/RIGTM

WT/DS27/R/HND
Page 18
Allocationsfor duty-free bananaimportsfrom ACP countries
Country Traditional quantitiesas set out in Non-traditional quantities as set out in
EC Regulation 404/93 (tonnes) EC Regulation 478/95 (tonnes)
Belize 40,000 15,000
Cameroon 155,000 7,500
Cape Verde 4,800
Céted'lvoire 155,000 7,500
Dominica 71,000
Dominican Republic 55,000
Grenada 14,000
Jamaica 105,000
M adagascar 5,900
Somadlia 60,000
St Lucia 127,000
St. Vincent and the Grenadines 82,000
Suriname 38,000
"Other"? 5,000
Total 857,700 90,000

()] Non-traditional ACP and third-country imports

1.9  Imports of non-traditional ACP bananas and bananas from third countries are subject to a tariff
quota (also referred to by the EC as the "basic tariff quota”) of, originally, 2 million tonnes (net weight).
This tariff quota was increased to 2.1 million tonnes in 1994 and to 2.2 million tonnes as of 1 January
1995. These tariff quota quantities were bound in the EC Uruguay Round Schedule®* The tariff quota
can be adjusted on the basis of a "supply baance" to be derived from production and consumption
forecasts prepared in advance of each year.? In 1995 and 1996, a volume of 353,000 tonnes was added
to the tariff quota as a result of "consumption and supply needs' resulting from the accession of three
new EC member States, Austria, Finland and Sweden. This additiona volume is not bound in the EC
Schedule. In practice, however, the EC's tariff quota for non-traditional ACP and third-country banana
imports was increased to 2.553 million tonnes.”®

2E . Ghanaand Kenya.
Z'schedule LXXX - European Communities.
ZArticle 16 of Council Regulation (EEC) 404/93 (as amended).

21 addiition, the EC issued hurrican licences, see para. 3.15 below.
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[11.10 Of the tariff quota referred to above, 90,000 tonnes are reserved for duty-free entries of non-
traditional ACP bananas. This volume is bound in the EC Schedule as a result of the BFA. By
regulation, the EC allocated this import volume largely among specific supplying countries (see table in
paragraph 0 above)

[11.11  Under the terms of the BFA, the EC alocated in its Schedule specific shares of the bound tariff
quota of 2.1 million tonnes in 1994 and 2.2 million tonnesin 1995, respectively, as follows.”

BFA allocationsunder the bound tariff quota for third-country and
non-traditional ACP banana suppliers

Country Share

CostaRica 23.40%
Colombia 21.00 %
Nicaragua 3.00%
Venezuela 2.00 %
Others (1994)  4632%
(1995)  4651%

Dominican Republic and other ACP countries
concerning non-traditional quantities 90,000 tonnes

I11.L12 The BFA aso provides that, "In case of force majeure, a country listed in paragraph 0 above,
may, on the basis of an agreement notified in advance to the Commission, fulfil al or part of its quota
with bananas originating in another country listed in paragraph 0 above. In this case, the deliveries from
the two countries concerned shall be adjusted accordingly in the following year."*®

I11.13  Furthermore, "If abanana exporting country with a country quotainforms the Community that it
will be unable to deliver the quantity alocated to it, the short-fall shall be reallocated by the Community
in accordance with the same percentage shares indicated under paragraph 0 above (including 'others).
However, countries with country quotas may jointly request and the Commission shall agree to a
different allocation amongst those countries."*’

I11.14 The EC aso undertook to allocate any increase in the EC tariff quotain proportion to the shares
set out in paragraph O, including to "others'. However, according to the BFA, "... countries with country
guotas may jointly request and the Commission shall agree to a different alocation amongst those
countries."*®

#Article 1 of Commission Regulation (EC) 478/95 (as amended) and Annex 1 thereto.

% Framework Agreement on Bananas', Annex to Part |, Section I-B (tariff quotas) in Schedule LXXX - European
Communities.

%) dem, para. 3.
" dem, para. 4.

%) dem, para. 5.
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3 Hurricanelicences

I11.15 From November 1994 to May 1996, the EC issued 281,605 tonnes of supplemental "hurricane
licences'. Hurricane import volumes enter in addition to the 2.553 million tonne tariff quota and are
subject to the third-country (non-ACP) in-quota tariff (ECU 75 per tonne). Hurricane licences may be
used to import bananas from any source.”

(iii) Licensing requirements

[11.16 Imports of both traditional ACP and non-traditional ACP/third-country bananas are subject to
licensing procedures.

[11.17  According to Commission Regulation (EEC) 1442/93 ("Regulation 1442/93"), banana imports
into the EC are managed on a quarterly basis. For each of the first three quartersin any year, "indicative
guantities' are established based on past trade patterns, seasona trends, and the supply and demand
balance prevailing in the EC market. These indicative quantities determine the volumes of traditional
ACP bananas and non-traditional ACP/third-country bananas, respectively, that are available for a given
quarter for the purpose of issuing import licences® The import volumes thus available are divided
proportionally among origins in accordance with the allocations indicated in the tables in paragraphs O
and 0 above® The licences available in the fourth quarter of any calendar year are determined by
subtracting those issued in the first three quarters from the total quantity available for each origin.
Import licence applications are to be lodged with the competent authority of a EC member State within a
specified period of time for the purpose of obtaining alicence for the subsequent quarter.* In the case of
"unused" quantities covered by licences, there is a procedure for reallocation to the same operatorsin any
subsequent quarter.®

@ Traditional ACP imports

I11.18 Licence applications for imports of traditional ACP bananas must state the quantity and origin
from which operators intend to source their bananas. Applications are aso required to be accompanied
by an ACP certificate of origin testifying to the status as traditional ACP bananas® When licence
applications exceed the indicative quantities of traditional bananas fixed for a particular country of
origin, a single reduction coefficient is applied to all applications (a reduction coefficient serves to
reduce importers licence applications proportionally to the available volume).*

I11.19 Licences are issued by the competent member State authority no later than the 23rd day of the

®5ee e.9. Commission Regulation (EC) 2791/94.

PArticle 16 of Council Regulation (EEC) 404/93 (as amended); Articles 9 and 14 Commission Regulation (EEC) 1442/93
(as amended).

#Article 14 Commission Regulation (EEC) 1442/93 (as amended); Article 1 of Commission Regulation (EC) 478/95 (as
amended).

¥Commission Regulation (EEC) 1442/93 (as amended), Articles 9 and 14.
*Idem, Articles 10 and 17.
¥Idem, Articles 14.4 and 15.

*|dem, Article 16.2.



WT/DS27/RIGTM
WT/DS27/R/HND

Page 21

last month of the preceding quarter (where that day is not a working day, the licences are issued on the
first subsequent working day). The validity of import licences expires on the seventh day following the
end of the quarter in question.

2 Non-traditional ACP and third-country imports

111.20  Import licences for third-country bananas and non-traditional ACP bananas are allocated on the
basis of several cumulatively applicable procedures, including: (i) allocation of licences based on three
operator categories; (ii) alocation of licences according to three activity functions;, (iii) export
certificate requirements for imports from Costa Rica, Colombia and Nicaragua; and (iv) a two-round
quarterly procedure to administer licence applications.

[11.21 Operator categories. Under the EC's operator category rules, import licences are distributed
among three categories of operators based on quantities of bananas marketed during the latest three year
period for which data are available (see table below).*® As operators in Category C ("newcomers') do
not have reference quantities based on past trade, their allocation is dependent on the volume of licence
applications the newcomer portion of the tariff quota® Category A and B licences are transferable
(tradeable) among operators, including to operators in Category C. Category C licences are, however,
not transferable to Categories A and B. Transferred licences are taken into account in establishing
reference quantities.*®®

Operator categoriesunder thetariff quotafor third-country/non-traditional ACP imports

Operator category Allocation of import licences Basis of
definition® allowing theimportation of determining operator
bananasat in-quotarates entitlement

Category A: operators that have Average quantities of third-country and/or

marketed third-country and/or non- non-traditional ACP bananas marketed in

traditional ACP bananas. 66.5% the three most recent years for which data
are available.

Category B: operators that have 30% Average quantities of traditional ACP

marketed EC and/or traditional ACP and/or EC bananas marketed in the three

bananas. most recent years for which dataare
available.

Category C: operators who started 3.5% Divided pro rata among applicants.

marketing bananas other than EC and/or

traditional ACP bananas as from 1992 or

thereafter (“"newcomer category").

[11.22  Activity functions: The operator Categories A and B are further subdivided into three types of
qualifying entities ("activity functions'), as set forth in the table below. In order to quaify as

%Article 19 of Council Regulation (EEC) 404/93 (as amended).
%" Commission Regulation (EEC) 1442/93 (as amended), Article 4.4 .
%1dem, Article 13.

*Article 19 of Council Regulation (EEC) 404/93 (as amended) and Article 2 of Commission Regulation (EEC) 1442/93 (as
amended).
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Category A and/or B operators, economic agents must have performed at least one of these activitiesin
"marketing"* bananas during the rolling three-year reference period (i.e. the period determining their
reference quantities; for 1993, the years 1989-91). In addition, operators must be established in the EC
and have traded a minimum of 250 tonnes of bananasin any one year of the reference period.**

Activity function system under thetariff quota for third-country/non-traditional ACP imports

Activity functions Definitions™ Weighting
coefficients
Activity (a): "the purchase of green third-country bananas and/or ACP bananas from the 57 per cent
"primary importer” producers, or where applicable, the production, and their subsequent
consignment to and sale of such products in the Community”
Activity (b): "as owners, the supply and release for free circulation of green bananas and sale 15 per cent
"secondary importer with aview to their subsequent marketing in the Community; the risks of
or customs clearer” spoilage or loss of the product shall be equated with the risk taken on by the
owner"
Activity (c): "as owners, the ripening of green bananas and their marketing within the 28 per cent
"ripener" Community"

111.23 The weighting coefficient assigned to each type of activity function multiplied by the average
quantity of bananas marketed by each operator of Categories A and B in the three most recent years,
determines the individual operator's reference quantity.® According to Regulation 1442/93, the
weighting coefficients are designed to reflect the level of commercial risk borne by operators for each of
the activities in the marketing chain for bananas.**

111.24  Operators are expected to identify the activity function or functions upon which they are making
their claim of licence entitlement (operators may have performed more than one activity and thus obtain
aweighting coefficient of up to one hundred per cent). The reference quantities are, after the application
of a single provisional reduction coefficient for operator Categories A and B, respectively, used in
calculating an individual operator’s provisional annual entitlement to banana import licences® These
entitlements are normally determined afew months before the beginning of the applicable year, although
they may be, and generdly are, subject to changes throughout the year (including the application of a
final reduction coefficient).® In practice, the total reference quantities established by the EC for each of

“Oaccordi ng to Article 15.5 of Council Regulation (EEC) 404/93 (as amended), "'market’ and 'marketing' mean placing on the
market, not including making the product available to the final consumer”. Furthermore, Article 3.2 of Commission Regulation
(EEC) 1442/93 (as amended) provides that "wholesalers and retailers shall not be considered operators solely by virtue of such
activities” (i.e. the activities as set out in the table below) but does not define these terms.

“!Commission Regulation (EEC) 1442/93 (as amended), Article 3.

“2|dem, Article 3.

**Idem, Article 5.

“| dem, Recitals.

“ldem, Article 6.

“°E g. Commission Regulation (EC) 2947/94.
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the marketing years since the introduction of the common market organization for bananas have
exceeded the volume of the tariff quota available for distribution amongst operators so that reduction
coefficients were applied.

[11.25 Export certificates: Pursuant to the BFA, supplying countries that have country allocations may
deliver special export certificates for up to 70 per cent of their alocations. Colombia, Costa Rica and
Nicaragua have chosen to issue such certificates. According to EC regulation, presentation of such
certificates ("export licences") by Category A and Category C operators congtitutes a prerequisite for the
issuance, by the EC, of licences for the importation of bananas from these countries.’

I11.26  Two-round quarterly licence applications. Regulation 478/95 (as amended) establishes two
rounds of import licence applications within each quarter. In the first round, A and B operators can
request licences up to their quarterly entitlements. Category C operators may apply for their full annual
entitlement in any given quarter. In their applications, companies must designate the source from which
they plan to import and the desired volumes. Category A and C operators importing from BFA countries
other than Venezuela must attach special export certificates. All licence applications are transmitted by
the competent authorities of the EC member States to the EC Commission which, if the applications for
any country of origin exceed the indicative quantity available for that origin (in any given quarter),
applies a country-specific reduction coefficient which reduces such applications proportiondly. "First
round” licences are to be issued by the competent authorities by the 23rd day of the month preceding the
relevant quarter (where that day is not a working day, the licences are issued on the first subsequent
working day).

I11.27  After thefirst round, the EC publishes the sources and quantities that were not exhausted (so far,
mainly quantities from BFA countries and certain non-traditional ACP countries™) for purposes of a
second round alocation. Those operators whose initia licence applications are scaled back by a
reduction coefficient have the option to participate in a second round of applications in respect of the
difference between their original application and their alocation for one of the origins where the
allocations are not exhausted.” After the EC publishes the first round reduction coefficients, by the 23rd
day of the month prior to the beginning of the quarter, the operators have ten days to re-apply for the
second round. On the basis of applications received, the EC Commission determines, if necessary,
reduction coefficients and then publishes the quantities for which licences may be issued in the second
round. In practice, publication of these quantities often occurred two weeks into the quarter for which
the licences were issued.® Both "first" and "second" round licences are valid until the seventh day of the
month following the end of the quarter.

3 Hurricanelicences

I11.28  Hurricane licences are granted, on an ad hoc basic, to operators who "include or directly
represent” a producer adversdly affected by a tropica storm and are thus unable to supply the EC
market.>* As noted above, hurricane licences may be used to import bananas from any source. Bananas
imported with hurricane licences may be counted as reference quantities for future eigibility for
Category B licences.

“"Article 3.2 of Commission Regulation (EC) 478/95 (as amended).

“See e.g. Commission Regulations (EC) 704/95, 1387/95, 2234/95 (as amended) and 2913/95.
“*Article 4 of Commission Regulation (EC) 478/95 (as amended).

*See Commission Regulations (EC) 2500/95, 45/96, 670/96, 1371/96, respectively.

S'E g. Article 2 of Commission Regulation (EC) 2791/94.
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(© Trade policy developments concer ning bananas
(i) Disputesrelating to bananasunder the GATT

[11.29 Elements of the present EC market organization for bananas were the subject of a complaint by
Colombia, Costa Rica, Guatemala, Nicaragua and Venezuelain 1993. The pand which was established
by the GATT CONTRACTING PARTIES to examine the matter submitted its report on 11 February
1994 (second Banana panel).”* Prior to the establishment of the common market organization for
bananas on 1 July 1993, the banana regimes of individua EC member States were the subject of a
complaint by the same countries mentioned above. The resulting GATT panel (first Banana panel)
issued its report on 3 June 1993.* Neither panel report was adopted by the GATT CONTRACTING
PARTIES.

(ii) Framework Agreement on Bananas (BFA)

111.30 In 1994, the EC negotiated the BFA with Colombia, Costa Rica, Venezuela and Nicaragua. As
described above, the BFA contains provisions concerning the size of the basic tariff quota, the in-quota
tariff (ECU 75 per tonne), country-specific allocations and transferability of those allocations, the 90,000
tonne alocation for non-traditional ACP bananas, and export certificates. The four Latin American
parties to the BFA agreed not to pursue the adoption of the report of the second Banana panel.
Guatemala, the fifth complaining contracting party to the second Banana panel, is not a party to the
BFA. The BFA was incorporated into the EC's Uruguay Round Schedule in March 1994.>* The BFA
came into force on 1 January 1995 and its functioning is scheduled to be reviewed "before the end of
the third year" with full consultations with Member Latin American suppliers. The BFA is applicable
until 31 December 2002.>°

(iii) Tariff changes

.31 From 1963, the EC had a consolidated tariff of 20 per cent ad vaorem on bananas. Initia
negotiating rights were held by Brazil. With the introduction of the common market organization for
bananas on 1 July 1993, atariff quota was established with an in-quota tariff of ECU 100 per tonne for
third-country bananas and ECU 850 per tonne for out-of-quota imports. Out-of-quota imports of ACP
bananas were subject to a tariff of ECU 750 per tonne. On 26 October 1993, the EC notified the
CONTRACTING PARTIES of its intention to renegotiate the 1963 concession on bananas in
accordance with the provisions of Article XXVIII:5 of GATT 1947. On 1 July 1995, the EC's Uruguay
Round 57Schedule, including its tariff concession on bananas, became effective (see also paragraph O
above).

*2Panel on "EEC - Import Regime for Bananas', DS38/R (not adopted).

*panel on "EEC - Member States Import Regimes for Bananas', DS32/R (not adopted).

Schedule LXXX - European Communities.

*®Commission Regulation (EC) 3223/94 (as amended).

*®para. 9 of the Annex "Framework Agreement on Bananas' in Schedule LXXX - European Communities.

*In signing the Final Act, Guatemala submitted a letter stating that it was reserving "all GATT and WTO rights' relative to
the EC's Schedule as regards bananas.
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[11.32 In accordance with the EC reduction commitments as a result of the Uruguay Round, the level
of the bound tariff was reduced on 1July 1995 to ECU 822 per tonne and on 1July 1996 to
ECU 793 per tonne. The final bound MFN rate at the end of the six-year implementation period of the
Uruguay Round results will be ECU 680 per tonne. 1n accordance with the BFA entered into by the EC
with Colombia, Costa Rica, Nicaragua and Venezuela, the MFN in-quota tariff rate was reduced and
bound at ECU 75 per tonne from 1 July 1995 (though it was applied from 1 January 1995).

(iv) Loméwaiver

[11.33 The Fourth Lomé Convention, signed on 15 December 1989 between the EC and 70 African,
Caribbean and Pecific developing countries, many of which are Members of the WTO, contains a
protocol concerning bananas, along with provisions applying to products more generally. Like its
predecessors, the Fourth Lomé Convention was notified to the GATT and considered by a working

party.

[11.34  On 10 October 1994, the EC requested, together with the ACP contracting parties, awaiver from
the EC's obligations under Article 1:1 of GATT 1947.® The waiver was granted by the
CONTRACTING PARTIES on 9 December 1994 and provides, in paragraph 1 of the waiver decision,
asfollows:

"[T]he provisions of paragraph 1 of Article | of the General Agreement shall be waived, until 29
February 2000, to the extent necessary to permit the European Communities to provide
preferential treatment for products originating in ACP States as required by the relevant
provisions of the Fourth Lomé Convention, without being required to extend the same
preferential treatment to like products of any other contracting party."*

[11.35 On 14 October 1996, the Lomé waiver as granted by decision of the GATT CONTRACTING
PARTIES at its December 1994 session was extended until 29 February 2000 (in accordance with the
procedures mentioned in paragraph 1 of the Understanding in respect of Waivers and those of Article IX
of the WTO Agreement).”

(v) Accession of Austria, Finland and Sweden tothe EC
111.36 Following the accession of Austria, Finland and Sweden to the EC on 1 January 1995, the EC
autonomously increased access under in-quota tariff conditions (ECU 75 per tonne) by 353,000 tonnes.®*
The administration of these additional quantities is subject to the same procedures as the bound tariff
guota, although they have not been bound in the EC Schedule.

[Parties argumentsin Sections|V and V deleted from thisversion]

BGATT document L/7539 of 10 October 1994 and L/7539/Corr. 1.
®Para 1 of GATT document L/7604 of 19 December 1994.
SO\WT/L/186 of 18 October 1996.

A ccording to data submitted by the EC, this volume corresponds to the average yearly consumption of bananas in these
three countries in the period 1991-93.
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VI. INTERIM REVIEW

6.1 On 2 April 1997, the European Communities, Ecuador, Guatemala, Honduras, Mexico and
United States requested the Panel to review in accordance with Article 15.2 of the DSU precise
aspects of the interim reports that had been issued to the parties on 18 March 1997. The European
Communities also requested the Panel to hold a further meeting with the parties on the issues
identified in its written comments. The Panel met with the parties on 14 April 1997 in order to hear
their arguments concerning the interim reports. We carefully reviewed the arguments presented by
the EC and by the Complaining parties, jointly or individually, and the responses offered by the other
side.

6.2 With respect to procedural matters, the Complaining parties commented on the Panel's
interpretation of the requisite degree of specificity of a panel request in light of the requirements of
Article 6.2 of the DSU. They aso raised concerns as to the Panel's refusal to consider claims made or
endorsed by one or more of them after the filing of the first written submissions. As regards those
claims which the Panel had found unnecessary to address, the Complaining parties further argued that
several of them, eg., allegations regarding overfiling under the activity function rules and the
distribution of licences to producers, were not issues of secondary importance and should be
addressed by the Panel in addition to those aspects of the licensing procedures which had been found
to be inconsistent with WTO rules. Furthermore, they suggested several drafting changes. We
carefully considered these arguments and where we agreed, we modified the Findings in response in
paragraphs 7.40, 7.42 and 7.49.

6.3 The EC and the Complaining parties asked for a number of specific modifications or
additions to those paragraphs in the Findings which summarize their legal arguments. Since these
proposed changes concerned the representation of the parties own legal arguments, we generally
accepted them. In particular, in reaction to suggestions by the EC, we modified or expanded
paragraphs 7.65, 7.78, 7.104, 7.169, 7.200, 7.205, 7.224, 7.287, 7.301 and 7.313. In our view, these
adjustments in general did not entail repercussions for the legal analysisin the Findings. However, in
the context of the applicability of the Lomé waiver to licensing procedures and of the interpretation of
Article Il of GATS, we added more detail to the legal reasoning in paragraphs 7.198 and 7.301-7.302.

6.4 In respect of the discussion of Article X1 in the Findings, the Complaining parties asked the
Panel to expand its findings on "Members with a substantial interest” and "New members'. The EC
commented on the Pandl's treatment of issues such as "previous representative period”, "specia
factors' or the EC enlargement. To the extent we accepted these suggestions, we adjusted the

Findings, e.g., in paragraphs 7.91-7.94.

6.5 The Complaining parties also commented on the application of the Lomé waiver to
Article X1I1, on the one hand, and to the tariff treatment of non-traditional imports of ACP bananas,
on the other. To the extent that we agreed with those comments, we made adjustments to paragraphs
7.104-7.110 and paragraphs 7.135 and 7.139. The EC aso raised arguments concerning the
interpretation of the coverage of the waiver. In response to the EC's comments, we revised
paragraphs 7.197-7.199.
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6.6 Both sides requested the Panel to expand the factual discussion of the differences between the
licensing procedures applied to traditional ACP imports as opposed to those applied to third-country
and non-traditional ACP imports. We broadly followed these suggestions by adding more factual
information from, or cross-referring to, specific parts of the descriptive section of the panel report on
which our findings are based. We inserted additions in paragraphs 7.190-7.192. Other modifications
along the same lines are reflected in paragraphs 7.211, 7.221 and 7.230.

6.7 With respect to the part of the Findings dealing with GATS issues, the Complaining parties
proposed several specific drafting changes. We accepted these suggestions where we considered them
appropriate and modified language in the discussion of "measures affecting trade in services',
(paragraphs 7.281, 7.282 and 7.285), of "wholesale trade services' (paragraphs 7.287 and 7.291) and
of certain other issues (see, e.g., paragraphs 7.316, 7.324, 7.347, 7.377 and 7.391). Further to that, the
Complaining parties also commented on the application of the concept of "conditions of competition"
to services. We revised the report accordingly in paragraphs 7.335-7.236 where we found merit in the
suggestions.  Finally, they clarified their claims as being based on allegations of less favourable
treatment accorded to their service suppliers, not their services. In light of this, we modified the
Findings accordingly, particularly in paragraphs 7.294, 7.297, 7.298, 7.306, 7.314, 7.317, 7.324,
7.329, 7.341 and 7.353.

6.8 The EC commented extensively on the part of the Findings dealing with GATS issues.
Paragraphs 7.301-7.302 and 7.308 reflect our responses to the EC's concerns about the interpretation
of Article Il of GATS and the effective date of GATS obligations.

6.9 With respect to the sections addressing specific claims under Articles Il and XVII of GATS
against certain aspects of its licensing procedures, the EC suggested that the factual information it had
submitted was not sufficiently reflected and discussed in the Findings of the interim report. In
particular, the EC referred to information concerning nationality, ownership or control of trading
companies and ripeners. Moreover, the EC asked the Panel to take more account of the information it
had provided concerning the evolution in recent years of market shares of suppliers of EC/ACP origin
as opposed to suppliers of Complaining parties origin in the EC/ACP and the third-country market
segments.  In response to these comments, we significantly revised paragraphs 7.329-7.339 and also
changed paragraphs 7.362-7.363. The revised paragraphs address in more detail the information
submitted by the EC and indicate specifically how we evaluated it. We also expanded our discussion
of exactly why the Panel draws conclusions from the information submitted by the parties which are
different from the conclusions advocated by the EC.

6.10 In respect of the interim reports descriptive section, the EC and the Complaining parties
suggested further changes which we took into account in re-examining that part of the reports. Asto
the EC's request for a section describing the EC's view of the facts, we were of the view that the EC's
interpretation of the facts is already reflected in a comprehensive manner in the section of the panel
report which contains the legal arguments. However, where we saw the need to follow specific
suggestions for changes by either side, we revised the descriptive section of the interim reports.

6.11 Guatemala also suggested changes to the Findings in respect of our discussion of its claims
relating to the EC's substitution in the Uruguay Round of specific tariff rates on bananas for its pre-
Uruguay Round ad valorem tariff rates. We modified paragraph 7.139 to indicate that our finding is
limited to the specific circumstances surrounding the Uruguay Round of Multilateral Trade
Negotiations.

VIl.  FINDINGS
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7.1 This case is an exceedingly complex one. There are six parties (one representing 15 member
States) and 20 third parties, meaning that ailmost one-third of Members are involved in the case. In
addition to claims under the General Agreement on Tariffs and Trade 1994, claims are made for the
first time in dispute settlement under four other WTO agreements. The Agreement on Agriculture,
the Agreement on Import Licensing Procedures, the Agreement on Trade-Related Investment
Measures and the General Agreement on Trade in Services. The submissions by the Complainants®’
and the EC totalled several thousand pages. Moreover, the unprecedented number and complexity of
the claims and arguments has meant that the organization and presentation of our work has not been

easy.

7.2 The findings are divided into three main parts. First we address various organizational issues
that arose in the course of the Panel's work. Second, we consider preliminary issues raised by the EC
concerning the validity of the establishment of this Panel and the lack of a legal interest in some
issues on the part of the United States. Finally, we address the substantive issues presented by this
case.

A. ORGANIZATIONAL ISSUES

7.3 In the course of these proceedings, we considered two issues related to the organization of our
work. These concerned the extent of the participatory rights to be afforded third parties and the
presence in Panel meetings of private lawyers representing third parties.

1 PARTICIPATION OF THIRD PARTIES

74 At the meeting of the Dispute Settlement Body on 8 May 1996, Belize, Cameroon, Colombia,
Costa Rica, Céte d'lvoire, Dominica, Dominican Republic, Ghana, Grenada, Jamaica, Nicaragua,
Saint Vincent and the Grenadines, Saint Lucia, Senegal, Suriname and Venezuela requested to be
allowed to participate more fully in the work of the Pandl, i.e., these Members requested to be present
a all meetings between the Panel and the parties to the dispute; to be able to present their point of
view at each of these meetings; to receive copies of all submissions and other written material; and
to be allowed to present written submissions both to the first and to the second meetings of the Panel.
While the DSB took note of these statements, there was no consensus on such participation.*”
Severa of these countries later confirmed their requests in letters addressed to the Chairman of the
DSB.

7.5 Subsequently, we considered the above requests. The rights of third parties are dealt with in
Article 10 and Appendix 3 of the Dispute Settlement Understanding. Article 10 provides that third
parties "shall have an opportunity to be heard by the panel and to make written submissions to the
panel”. It aso provides that third parties are entitled to receive the submissions of the parties made to
the first substantive panel meeting. Paragraph 6 of Appendix 3 specifies that third parties shall be
invited "to present their views during a session of the first substantive meeting of the panel set aside
for that purpose. All such third parties may be present during the entirety of this session”. Under
prior GATT practice, more expansive rights were granted to third parties in several disputes,

*70ur use of the term Complainants in these Findings is explained in para. 7.0 infra. In respect of organizational and
preliminary issues, it is used to refer to all five Complaining parties.

SB\T/DSB/M/16, item 1, pp.1-5.



WT/DS27/RIGTM

WT/DS27/R/HND

Page 296

including the two prior disputes involving bananas and in the Semiconductors case.*® In those cases,
however, the extension of such rights had been the subject of agreement between the parties at that
time. No such agreement existed between the partiesin the present dispute.

7.6 Having considered representations by the Complainants, the EC and third parties, we decided
prior to our first substantive meeting with the parties that, in addition to the rights specificaly
provided for in the DSU, third parties in this dispute would be invited to observe the whole of the
proceedings at that meeting and not just the one session thereof set aside for hearing third-party
arguments.

7.7 At the first substantive meeting of the Panel, the EC requested that third parties be allowed to
participate in future panel meetings as set out in paragraph 7.0 above. The Complainants expressed
the view that third party rights were sufficiently safeguarded by the normal procedures as set out in
Article 10 of the DSU. We consulted the parties on this issue, but they maintained their opposing
viewpoints.

7.8 We thereafter ruled as follows:

"(@  The Pand has decided, after consultations with the parties in conformity with DSU
Article 12.1, that members of governments of third parties will be permitted to observe the
second substantive meeting of the Panel with the parties. The Panel envisages that the
observers will have the opportunity also to make a brief statement at a suitable moment
during the second meeting. The Panel does not expect them to submit additional written
material beyond responses to the questions already posed during the first meeting.

(b The Panel based its decision, inter alia, on the following considerations:

0) the economic effect of the disputed EC banana regime on certain third parties
appeared to be very large;

(i) the economic benefits to certain third parties from the EC banana regime
were claimed to derive from an international treaty between them and the EC;

(iii) past practice in panel proceedings involving the banana regimes of the EC
and its member States, and

(iv) the parties to the dispute could not agree on the issue’.

As a conseguence of our ruling, the third parties in these proceedings enjoyed broader participatory
rights than are granted to third parties under the DSU.

32panel Report on "EEC - Import Regime for Bananas', issued on 11 February 1994 (not adopted), DS38/R, p.4, para. 8;
Panel Report on "EEC - Member States' Import Regimes for Bananas', issued on 3 June 1993 (not adopted), DS32/R, p.2, para.
9; Panel Report on "Japan - Trade in Semiconductors', adopted on 4 May 1988, BISD 355116, 116-117, para. 5. See aso Panel
Report on "EEC - Tariff Treatment on Imports of Citrus Products from Certain Countries in the Mediterranean Region", issued
on 7 February 1985 (not adopted), L/5776, p.2, para. 1.5; Interim Panel Report on "United Kingdom - Dollar Area Quotas',
adopted on 30 July 1973, BISD 205230, 231, para. 3.
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7.9 Following the second substantive meeting of the Panel with the parties, several of the third
parties asked for further participatory rights, including participation in the interim review process.
We consulted the parties and found that, as before, they had diverging views on the appropriateness of
granting this request. We decided that no further participatory rights should be extended to third
parties, except, in accord with normal practice, to permit them to review the draft of the summary of
their arguments in the Descriptive Part. In this regard, we noted that Article 15 of the DSU, which
deals with the interim review process, refers only to parties as participants in that process. In our
view, to give third parties all of the rights of parties would inappropriately blur the distinction drawn
in the DSU between parties and third parties.

2. PRESENCE OF PRIVATE LAWYERS

7.10 At the beginning of the Panel's first substantive meeting on 10 September 1996, one of the
Complainants objected to the alleged presence of private lawyers in the Panel meeting. In accordance
with Article 12.1 of the DSU and the Working Procedures of Appendix 3, we held consultations with
the Complainants and the EC on this issue and the Complainants expressed opposition to allowing
private lawyers to be present.

711 We thereafter asked parties and third parties to observe the guidelines contained in our
working procedures and that only members of governments (including the European Commission and
an international civil servant of the ACP Secretariat) attend the Panel meeting. We based our request
on the following considerations:

@ It has been past practice in GATT and WTO dispute settlement proceedings not to
admit private lawyers to panel meetingsif any party objected to their presence and in this case
the Complainants did so object.

(b) In the working procedures of the Panel, which were adopted at the Panel's
organizational meeting, we had expressed our expectation that only members of governments
would be present at Panel meetings.

(©) The presence of private lawyers in delegations of some third parties would be unfair
to those parties and other third parties who had utilized the services of private lawyers in
preparing their submissions, but who were not accompanied by those lawyers because they
assumed that al participants at the meeting would comply with our expectations as expressed
in the working procedures adopted by the Panel at its organizational meeting.

(d) Given that private lawyers may not be subject to disciplinary rules such as those that
applied to members of governments, their presence in Panel meetings could give rise to
concerns about breaches of confidentiality.

(e There was a question in our minds whether the admission of private lawyers to Panel
meetings, if it became a common practice, would be in the interest of smaller Members as it
could entail disproportionately large financial burdens for them.

()] Moreover, we had concerns about whether the presence of private lawyers would
change the intergovernmental character of WTO dispute settlement proceedings.
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7.12 We noted that our request would not in any respect adversely affect the right of parties or
third parties to meet and consult with their private lawyers in the course of panel proceedings, nor to
receive legal or other advice in the preparation of written submissions from non-governmental
experts.

B. PRELIMINARY ISSUES

7.13  First, the EC claims that the consultations held in this matter between the Complainants and
the EC did not fulfil their minimum function of affording a possibility for arriving at a mutually
satisfactory solution and a clear setting out of the different claims of which a dispute consists.
Second, it claims that the request for the establishment of this Panel was unacceptably vague and
failed to comply with the requirements of Article 6.2 of the DSU. Third, it claims that the United
States has no legal right or interest in a resolution of certain of its claims and therefore should not be
permitted to raise them. Fourth, the EC claimsthat it is entitled to separate panel reports under Article
9 of the DSU.

7.14  Asthe Appellate Body has made clear in its first two decisions, under Article 3.2 of the DSU
the starting point for the interpretation of treaty provisions is the Vienna Convention on the Law of
Treaties (the "Vienna Convention").** Article 31 of the Vienna Convention provides in relevant part
asfollows:

"1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in light of its object
and purpose.

3. There shall be taken into account, together with the context: ... (b) any subsequent
practice in the application of the treaty which establishes the agreement of the parties

regarding itsinterpretation; ...".
Article 32 of the Vienna Convention permits recourse to

"supplementary means of interpretation ... in order to confirm the meaning resulting
from the application of article 31, or to determine the meaning when the interpretation
according to article 31 (&) |eaves the meaning ambiguous or obscure; or (b) leads to a
result which is manifestly absurd or unreasonable”.

7.15 In addition, Article XVI of the Marrakesh Agreement Establishing the World Trade
Organization provides as follows:

"Except as otherwise provided under this Agreement or the Multilateral Trade

330 ppellate Body Report on "Japan - Taxes on Alcoholic Beverages', adopted on 1 November 1996, WT/DSS/AB/R,
WT/DS10/AB/R, WT/DS1VAB/R, AB-1996-2, pp.10-12; Appellate Body Report on "United States - Standards for
Reformulated and Conventional Gasoline”, adopted on 20 May 1996, WT/DS2/AB/R, AB-1996-1, pp.16-17.
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Agreements, the WTO shall be guided by the decisions, procedures and customary
practices followed by the CONTRACTING PARTIES to GATT 1947 and the bodies
established in the framework of GATT 1947".

7.16 Inlight of thisframework for interpretation, we turn to the arguments of the EC.
1. ADEQUACY OF THE CONSULTATIONS

7.17  Consultations under Article 4 of the DSU are normally required as the first step in the WTO
dispute settlement process®' Article 4.2 of the DSU requires a Member "to accord sympathetic
consideration to and afford adequate opportunity for consultation regarding any representations made
by another Member ...". Article 4.5 of the DSU specifies that "[i]n the course of the consultations ...
before resorting to further action under this Understanding, Members should attempt to obtain
satisfactory adjustment of the matter". However, if consultations fail to settle a dispute within 60 days
of the request for consultations, Article 4.7 of the DSU authorizes the complaining party to request the
DSB to establish a panel **

7.18 The EC argues that the consultations that were held in this matter between the Complainants
and the EC did not fulfil their minimum function of affording a possibility for arriving at a mutually
satisfactory solution and a clear setting out of the different claims of which a dispute consists. The
Complainants argue that Article 4.5 of the DSU only requires that an "attempt" be made to resolve the
matter. Since consultations were held on 14-15 March 1996, the Complainants argue that they
complied with the DSU and were authorized to request the DSB to establish a panel when those
consultations failed to produce a mutually agreed solution to the dispute. We note that the EC did not
raise thisissuein the DSB.*®

7.19 Consultations play a critical role in the WTO dispute settlement process as they did under
GATT. Experience under the DSU to date has shown that consultations frequently enable disputes
between Members to be resolved without resort to the dispute settlement panel process.*** Since the
DSU provides in Article 3.7 that "[a] solution mutually acceptable to the parties to a dispute and
consistent with the covered agreements is clearly to be preferred”, disputing parties should consult in
good faith and attempt to reach such a solution. Consultations are, however, a matter reserved for the
parties. The DSB is not involved; no panel isinvolved; and the consultations are held in the absence
of the Secretariat. In these circumstances, we are not in a position to evaluate the consultation process
in order to determine if it functioned in a particular way. While a mutually agreed solution is to be
preferred, in some cases it is not possible for parties to agree upon one. In those cases, it is our view
that the function of a panel is only to ascertain that consultations, if required, were in fact held or, at
least, requested.®®

®lynder Article 8.10 of the Agreement on Textiles and Clothing, a matter may be taken to the DSB without prior

consultations under the DSU.
2|f there is afailure to consult, Article 4.3 of the DSU provides that a panel may be requested after 30 days.

3BMinutes of DSB Meeting of 24 April 1996, WT/DSB/M/15, item 1, pp.1-2; Minutes of DSB Meeting of 8 May 1996,
WT/DSB/M/16, item 1, pp.1-5.

BWT/DBS8, p.17 (1996 Annual Report of the DSB).

3¥psuy, Article 4.3.
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7.20 As to the EC argument that consultations must lead to an adequate explanation of the
Complainants case, we cannot agree. Consultations are the first step in the dispute settlement
process. While one function of the consultations may be to clarify what the case is about, there is
nothing in the DSU that provides that a complainant cannot request a panel unless its case is
adequately explained in the consultations. The fulfilment of such a requirement would be difficult, if
not impossible, for a complainant to demonstrate if a respondent chose to clam a lack of
understanding of the case, a result which would undermine the automatic nature of panel
establishment under the DSU. The only prerequisite for requesting a panel is that the consultations
have "fail[ed] to settle a dispute within 60 days of receipt of the request for consultations ...". %
Ultimately, the function of providing notice to a respondent of a complainant's claims and arguments
is served by the request for establishment of a panel and by the complainant's submissions to that
panel.

721 Wergject the EC's claim that the Complainants case should be dismissed because the
consultations held concer ning this dispute did not perform their minimum function of affording
a possibility for arriving at a mutually satisfactory solution and a clear setting out of the
different claims of which a dispute consists.

2. SPECIFICITY OF THE REQUEST FOR PANEL ESTABLISHMENT
@ Article 6.2 and the request for establishment of the Panel
7.22  Article 6.2 of the DSU providesin relevant part as follows:

"The request for the establishment of a panel shall be made in writing. It shall
indicate whether consultations were held, identify the specific measures at issue and
provide a brief legal basis of the complaint sufficient to present the problem clearly.

The EC claims that the request for the establishment of the Panel in this case fails to "identify the
specific measures at issue" and does not "provide a brief legal basis of the complaint sufficient to
present the problem clearly”.

7.23  The relevant parts of the Complainants' request for the establishment of this Panel read as
follows:

"The European Communities maintains a regime for the importation, sale and
distribution of bananas established by Regulation 404/93 (O.J. L 47 of
25 February 1993, p. 1), and subsequent EC legidation, regulations and
administrative measures, including those reflecting the provisions of the Framework
Agreement on bananas, which implement, supplement and amend that regime. The
regime and related measures appear to be inconsistent with the obligations of the EC
under, inter alia, the General Agreement on Tariffs and Trade 1994 ("GATT 1994"),
the Agreement on Import Licensing Procedures, the Agreement on Agriculture, the
General Agreement on Trade in Services ("GATS") and the Agreement on Trade-

3%psuy, Article 4.7.
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Related Investment Measures ("TRIMs Agreement”).
[Description of consultations omitted]

The Governments of Ecuador, Guatemala, Honduras, Mexico and the United States,
acting jointly and severally, each in the exercise of the rights accruing to it as a
member of the WTO, therefore, respectfully request the establishment of a panel to
examine this matter in light of the GATT 1994, the Agreement on Import Licensing
Procedures, the Agreement on Agriculture, the GATS, and the TRIMs Agreement,
and find that the EC's measures are inconsistent with the following Agreements and
provisions among others:

Q) Articlesl, I1, 111, X, XI and X111 of the GATT 1994,

2 Articles 1 and 3 of the Agreement on Import Licensing Procedures,
3 the Agreement on Agriculture,

4@ Articles|Il, XVI and XVII of the GATS, and

5) Article 2 of the TRIMs Agreement.

These measures also produce distortions which nullify or impair benefits accruing to
Ecuador, Guatemala, Honduras, Mexico and the United States, directly or indirectly,
under the cited Agreements; and these measures impede the objectives of the GATT
1994 and the other cited Agreements".*’

(b) The arguments of the parties

7.24  The EC claims that the Complainants request for the establishment of this Panel fails to
comply with the requirements of Article 6.2 of the DSU. The EC notes that the request refers
specifically to only one EC regulation and describes that regulation and related, but unspecified,
measures as a "regime'. The EC further notes that while the request refers to some specific
agreements and provisions, it suggests that there might be other unspecified provisions and
agreements that are relevant, and that it fails to explain which part of the EC regime is inconsistent
with the requirements of which provision of which agreement. The EC argues that for these reasons
the panel request is inadequate to serve as the basis for the terms of reference of the Panel and
inadequate to give appropriate notice to the EC and potential third parties of which claims may be put
forward by the Complainants. In support of its arguments, the EC cites two panel reportsissued under
the Tokyo Round Agreement on the Interpretation of Article VI (the "Tokyo Round Anti-Dumping
Code"), ?gge of which was adopted by the Committee on Anti-Dumping Practices and one of which
was not.

7.25 In response, the Complainants argue that their request refers to the basic EC regulation that
establishes the EC rules on bananaimports and that this reference is sufficient to identify the measures
at issue. They argue, in addition, that Article 6.2 does not require a panel request to tie each part of a

SWT/DS27/6.

3%panel Report on "United States - Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway",
adopted on 26 April 1994, ADP/87, p.99, paras. 333-335; Panel Report on "EC - Anti-Dumping Duties on Audiotapes in
Cassettes Originating in Japan”, issued on 28 April 1995, ADP/136, p.53, para. 295.
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contested measure to a specific provision of a WTO agreement that it is inconsistent with, but rather
that submissions to panels serve that purpose. The Complainants further argue that the Tokyo Round
Anti-Dumping Code cases are irrelevant. Moreover, they note that the EC did not raise this issue at
either DSB meeting at which the panel request was presented and cannot now claim that it was
prejudiced by not knowing the claims of the Complainants. Finally, the Complainants argue that this
Panel may not rule on this claim because it is outside the Panel's terms of reference.

(© Analysisof the Article 6.2 claim

7.26  We examine first the argument by the Complainants that we have no authority to consider the
EC clam. As noted above, panels under GATT 1947 and the Tokyo Round agreements considered
similar claims.®*® We see no reason to deviate from that practice. Because of the application of
"reverse” consensus decision-making applicable in the case of panel establishment in the DSB, the
DSB is not likely to be an effective body for resolving disputes over whether a request for the
establishment of a panel meets the requirements of Article 6.2 of the DSU. Therefore, as a practical
matter only the panel established on the basis of the request (and thereafter the Appellate Body) can
perform that function. Moreover, the issue we are asked to resolve can be viewed in essence as a
decision on the scope of our terms of reference, which is clearly a proper subject for consideration by
apanel.** We turn therefore to an analysis of the EC claim in light of the interpretative rule of the
Vienna Convention and of Article XVI of the WTO Agreement. In this connection, we examine (i)
the ordinary meaning of the terms of Article 6.2, (ii) the context of the terms of Article 6.2, (iii) the
object and purpose of Article 6.2 and (iv) past practice under Article 6.2 and its predecessor.

(i) Ordinary meaning of treaty terms

7.27  Article 6.2 of the DSU requires that the "specific measures at issue" be "identif[ied]" and that
there be "a brief summary of the legal basis of the complaint sufficient to present the problem
clearly”. The EC challenges the panel request on both grounds. Asto the first requirement, the panel
request does identify the basic EC regulation at issue by place and date of publication. In our view,
this complies with the requirements of Article 6.2. While the request does not identify the subsequent
EC legidation, regulations and administrative measures that further refine and implement the basic
regulation, we believe that the "banana regime" that the Complainants are contesting is adequately
identified.

7.28  Asto the second requirement of Article 6.2, a complete elaboration of the complainant's legal
argument is not required. Article 6.2 specifies only that the request must include a"summary" of the
legal basis of the complaint and that the summary need only be "brief". However, Article 6.2 does
require that summary to "present the problem clearly”. In undertaking an analysis of whether the

3% Panel Report on "United States - Denial of Most-Favoured Nation Treatment as to Non-Rubber Footwear from Brazil",
adopted on 19 June 1992, BISD 395128, pp.147-148, paras. 6.1-6.2. Panels under Tokyo Round agreements include: Panel
Report on "European Communities - Imposition of Anti-Dumping Duties on Imports of Cotton Y arn from Brazil", adopted on 4
July 1995, ADP/137, pp.105-109, paras. 438-466; Panel Report on "United States - Countervailing Duties on Imports of Fresh
and Chilled Atlantic Salmon from Norway", adopted on 27 April 1994, SCM/153, pp.68-69, paras. 208-214; Panel Report on
"United States - Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway", adopted on 26 April
1994, ADP/87, p.99, paras. 333-335; Panel Report on "United States - Anti-Dumping Duties on Imports of Gray Portland
Cement and Cement Clinker from Mexico", issued on 7 September 1992, ADP/82, pp.49-50, para. 5.12.

3%The Appellate Body has considered terms of reference issues. Appellate Body Report on "Brazil - Measures Affecting
Desiccated Coconut”, issued on 21 February 1997, WT/DS22/AB/R, AB-1996-4, p.22.
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panel request in this case complies with the terms of Article 6.2 of the DSU, we find it useful to
divide the request into three categories of specificity. First, in most cases, the request alleges that the
EC banana regime is inconsistent with the requirements of a specific provision of a specific
agreement. Second, in the case of the Agreement on Agriculture, the request smply alleges that the
regime is inconsistent with that agreement. Third, the panel request indicates that the list of
provisions specified in the request is not exclusive. We examine the compliance of the request with
Article 6.2 in each of these three situations.

7.29 Where the panel request alleges that the banana regime is inconsistent with the requirements
of a specific article of a specific agreement, we believe that the request is sufficiently specific to
comply with the minimum standards established by the terms of Article 6.2 of the DSU. For example,
the request claims that the regime is inconsistent with the requirements of six GATT provisions:
Articles|, II, 111, X, XI and XI1I, as well as inconsistent with the requirements of specific provisions
of the Agreement on Import Licensing Procedures, the Agreement on Trade-Related Investment
Measures and the General Agreement on Trade in Services. Generaly, each of these provisions is
concerned with a distinct obligation. For example, Article | of GATT bans discrimination on the
basis of origin in respect of certain specified matters. A fair reading of the panel request's reference to
Article | would be that there is an allegation that the EC banana regime is inconsistent with the
requirements of Articlel because it contains elements that discriminate in favour of some countries to
the detriment of Members. Such an allegation can be described as a "brief summary of the legal basis
of the complaint", which arguably presents the "problem" clearly, i.e. there is discrimination on the
basis of product origin which is inconsistent with the requirements of Article I. However, a panel
regquest that does no more than identify a measure and specify the provision with which it is alleged to
be inconsistent is, in our view, at the outer limits of what is acceptable under Article 6.2.
Nonetheless, particularly in light of our analysis below of the object and purpose and of the context of
Article 6.2 and of past GATT and WTO practice, we believe that this conclusion is the appropriate
interpretation of the terms of Article 6.2. In this regard, we note that there is no explicit requirement
in Article 6.2 to explain how the measure at issue is inconsistent with the requirements of a specific
WTO provision and the EC concedes in its response to our questions that a simple listing of the
provision and agreement alleged to have been violated may suffice for the purposes of Article 6.2.%

7.30 The panel request alleges an inconsistency with the requirements of the Agreement on
Agriculture, without specifying any provision thereof. It also states that "the EC's measures are
inconsistent with the following Agreements and provisions among others', suggesting that there may
be inconsistencies with unspecified agreements and inconsistencies with unspecified provisions of the
specified agreements. In these two situations, it is not possible at the panel request stage, even in the
broadest generic terms, to describe what legal "problem" is asserted. While a reference to a specific
provision of a specific agreement may not be essential if the problem or legal claim is otherwise
clearly described, in the absence of some description of the problem, a mere reference to an entire
agreement or simply to "other" unspecified agreements or provisions is inadequate under the terms of
Article 6.2. Accordingly, we find that references to a WTO agreement without mentioning any

3 its response, the EC seems to accept that the following panel requests under the DSU meet the requirements of Article
6.2 even though they only list the WTO provisions that the challenged measures are aleged to be inconsistent with, without
explaining why: Canada - Certain Measures Concerning Periodicals, Request for the Establishment of a Panel, 24 May 1996,
WT/DS3L1/2; EC - Measures Concerning Meat and Meat Products (Hormones), Request for the Establishment of a Pand,
WT/DS26/6; EC - Trade Description of Scallops, Request for the Establishment of a Panel by Chile, WT/DS14/5; EC - Trade
Description of Scallops, Request for the Establishment of a Panel by Peru, WT/DS12/7; EC - Trade Description of Scallops,
Request for the Establishment of a Panel by Canada, WT/DS7/7. We would note that at least one of the EC's three panel
requests under the DSU has mentioned only the agreement and provisions aleged to have been violated, i.e., United States -
Tariff Increases on Products from the EC, Request for the Establishment of a Panel by the EC, WT/DS39/2.
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provisions or to unidentified "other" provisions are too vague to meet the standards of Article 6.2 of
the DSU.

7.31  Thus, we preliminarily find that, given the ordinary meaning of the terms of Article 6.2 of the
DSU, the panel request made by Complainants was generally sufficient to meet its requirements. We
note, however, that since the invocation of the Agreement on Agriculture in the panel request did not
indicate a specific provision thereof, we will not consider the claim raised by Ecuador in its first
written submission under that Agreement. We will also not consider the claims raised by Ecuador,
Guatemala and Honduras, and the United States in their first written submissions under Article 5 of
the TRIMs Agreement since the panel request referred only to Article 2 of the TRIMs Agreement.>*
We now consider whether this preliminary finding is supported by the context and the object and
purpose of Article 6.2. We also consider past practice under Article 6.2 and its predecessor.

(ii) Context

7.32 Theterms of Article 6.2 of the DSU must be interpreted in light of their context in the WTO
dispute settlement system. First and foremost, that system is designed to settle disputes.*® Article 3.2
of the DSU specifies that "[t]he dispute settlement system of the WTO is a centra element in
providing security and predictability to the multilateral trading system. ...". Article 3.3 continues in

the same vein (emphasis added):

"The prompt s