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asthe"SUAD", an abbreviation based on the phrase "such additional
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GATT 1947

General Agreement on Tariffs and Trade 1947
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of the GATT 1994
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Members 9 June 2008
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VAT Vaue-added tax

Vienna Convention

Vienna Convention on the Law of Treaties, done a Vienna, 23 May
1969, 1155 UNTS 331; 8 International Legal Materials 679

Working Procedures

Working Procedures for Appellate Review, WT/AB/WP/5, 4 January
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WORLD TRADE ORGANIZATION
APPELLATE BODY

India— Additional and Extra-Additional Duties AB-2008-7
on Importsfrom the United States

Present:
United States, Appellant/Appellee
India, Appellant/Appellee Hillman, Presiding Member

Sacerdoti, Member
Australia, Third Participant Zhang, Member
Chile, Third Participant
European Communities, Third Participant
Japan, Third Participant
Viet Nam, Third Participant
l. Introduction
1 The United States and India each appeals certain issues of law and lega interpretations

developed in the Pandl Report, India — Additional and Extra-Additional Duties on Imports from the
United States (the "Panel Report").! The Panel was established to consider a complaint by the United
States concerning two specific duties—the "Additional Duty"? and the "Extra-Additional Duty"*—

imposed by India at the border on imports of certain products entering its customs territory.*

2. The United States challenged the Additional Duty as imposed by India on imports of

acoholic liguor for human consumption (beer, wine, and distilled spirits, collectively "acoholic

'WT/DS360/R, 9 June 2008.

?In our discussion, we use the term "Additional Duty" to describe the customs duties imposed by India
on imports of alcoholic beverages pursuant to authority under Section 3(1) of Indids Customs Tariff Act
of 1975 (Exhibits US-3A and IND-2A submitted by the United States and India, respectively, to the Panel).
Further details regarding the Additional Duty may be found in Panel Report, paras. 7.10-7.16.

3In our discussion, we use the term "Extra-Additional Duty" to describe the customs duties imposed by
India on imports of alcoholic beverages pursuant to authority under Section 3(5) of India's Customs Tariff Act.
We note that the Panel and India refer to this measure as "SUAD", an abbreviation based on the phrase "such
additional duty" found in Section 3(5) of Indias Customs Tariff Act. Further details regarding the Extra-
Additional Duty may be found in Panel Report, paras. 7.17-7.24.

“Panel Report, para. 7.2. India applies these duties in addition to the basic customs duties it imposes
pursuant to authority under Section 12 of India's Customs Act of 1962 (Exhibits US-2 and IND-1 submitted by
the United States and India, respectively, to the Panel). In our discussion, we use the term "Basic Customs
Duty" to refer to the latter duties imposed under Section 12. Further details regarding India's Basic Customs
Duty may be found in Panel Report, paras. 2.2, 7.2, and 7.6-7.9.
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beverages').” The United States also challenged the Extra-Additional Duty imposed by India on
imports of acoholic beverages and other products, including agricultural products (such as milk,
raisins, and orange juice) and industrial products falling mainly under chapters 84, 85, and 90 of the
Harmonized Commodity Description and Coding System (the "Harmonized System").® The factual
aspects of the challenged measures are set out in greater detail in the Panel Report’ and in Section V
of this Report.

3. Before the Panel, the United States claimed that the Additional Duty and the Extra-Additional
Duty are inconsistent with Indias obligations under Articles 11:1(a) and I1:1(b) of the General
Agreement on Tariffs and Trade 1994 (the "GATT 1994") because the Additional Duty and the Extra-
Additional Duty subject imports to ordinary customs duties ("OCDs") or other duties or charges

("ODCs") in excess of those specified in India's Schedule of Concessions.?

4, In response, India contested the characterization of the Additional Duty and the Extra-
Additional Duty as an OCD or an ODC within the meaning of Article I1:1(b), arguing instead that the
Additional Duty and the Extra-Additional Duty are charges equivalent to internal taxes imposed
consistently with Article 111:2 of the GATT 1994 in respect of like domestic products and, as such, fall
within the scope of Article 1:2(a).° India further claimed that the Additional Duty is levied in lieu of
state excise duties imposed in respect of like alcoholic beverages produced or manufactured in the
state imposing the duty, while the Extra-Additional Duty is imposed to counterbalance sales taxes,
value-added tax ("VAT") and other local taxes and charges.™®

5. The Panel defined the issue presented in this case as whether the residual category of charges

imposed on the importation of a product—ODCs under Article 11:1(b), second sentence—should

°Panel Report, para. 7.11. The rates of Additional Duty on alcoholic beverages are specified in India's
Customs Notification 32/2003 of 1 March 2003. (Exhibits US-6 and IND-5 submitted by the United States and
India, respectively, to the Panel) See also Panel Report, paras. 2.1 and 7.15. On 3 July 2007, India issued
Customs Natification 82/2007 (Exhibit IND-6 submitted by Indiato the Panel). Through this notification, India
exempted from the Additional Duty all goods listed in Customs Notification 32/2003. (Panel Report, para. 7.16)
The Pandl found that its terms of reference did not extend to Customs Notification 82/2007 and, consequently,
declined to rule on the Additional Duty on acoholic liquor as modified by that notification. (Panel Report,
paras. 7.71and 7.72)

®Panel Report, para. 7.19. The Extra-Additional Duty is imposed by India at a rate of four per cent
ad valorem pursuant to Customs Notification 19/2006 of 1 March 2006. (Exhibits US-7 and IND-7 submitted by
the United States and India, respectively, to the Panel) See aso Panel Report, para. 2.1. On 14 September
2007, Indiaissued Customs Notification 102/2007, that exempted, subject to certain conditions, certain products
from the Extra-Additional Duty when imported into India for subsequent sale. (Panel Report, para. 7.24) The
Panel found that its terms of reference did not extend to Customs Notification 102/2007 and, consequently,
declined to rule on the Extra-Additional Duty as modified by that notification. (Panel Report, paras. 7.99 and
7.100)

"Panel Report, paras. 7.2-7.24.

8 bid., para. 7.5.

°Ibid., paras. 7.30 and 7.150.

9 bid., para. 7.30.
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comprise any and al duties and charges other than OCDs, or only a subset of all such duties and
charges™™ The Panel considered that OCDs discriminate against imports because they inherently
disadvantage imports of the subject products vis-avis domestic products, and that there is a "readily
apparent rationale”" of anti-circumvention for subjecting ODCs that are of the same kind as OCDs to
the disciplines of Articlel1:1(b).”®> The Panel then determined that duties and charges identified in
Article 11:2 differ from OCDs because they "do not inherently discriminate against, or disadvantage,
imports'.** As a result, the Panel concluded that "Article 11:2 does not set out exceptions to the
positive obligations contained in Article I1:1(b)", and that, accordingly, the "sub-paragraphs of

Article 11:2 do not provide affirmative defences to a claim of violation of Article 11:1(b)".**

6. The Panel recalled that the United States defined OCDs as applying to goods as a matter of
course on their importation, and which typically take the form of ad valorem duties, specific duties, or
a combination thereof.™®> The Panel considered, however, that the elements of this definition would
also apply to ODCs under Article I1:1(b) and a "charge equivalent to an internal tax" under
Articlell:2(a), and that the definition offered by the United States "is not sufficient, by itself" to
establish that the relevant charge falls within Article 11:1(b), as opposed to Article 11:2(a).° The Panel
found, therefore, that the United States must also show that a charge "inherently discriminates against,
or disadvantages, imports'.’” Noting that the United States had not done so, the Panel was of the view
that the United States could only establish that a chargeis in the nature of an OCD or ODC if it could
also demonstrate that the charge "falls outside the scope of Article 11:2(8)".*® The Panel thus found
that, "in the circumstances of the present case, it is incumbent upon the United States to make a prima

facie case that the measures at issue fall outside the scope of Article 11:2(a)".*°

7. The Panel read Article 11:2(a) as comprising two elements, namely, "equivalence" and
"consistency with Article 111:2". The Panel considered that "equivalent” could not mean "having the
same effect" or "equal in amount", because this would fail to give separate meaning to the concepts of
"equivalence" and "consistency with Article 111:2".% Instead, the Panel found that "equivalent" means

"having the same function" or "corresponding”. The Panel also determined that a rate differential

Panel Report, para. 7.127

“lbid., para. 7.131.

Bbid., para. 7.137.

bid., para. 7.148 and footnote 193 thereto.

Bipid., para. 7.151.

®|bid., para. 7.156.

Ybid., para. 7.156.

¥bid., para. 7.159.

Y\pid., para. 7.160.

2| paragraph 7.179 of the Panel Report, the Panel listed several definitions of the term "equivalent"
taken from the Shorter Oxford English Dictionary, 5th edn, W.R. Trumble, A. Stevenson (eds) (Oxford
University Press, 2002), Val. 1, p. 851.
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between a border charge and an internal tax is permissible under Articlell:2(a) and that this "is
consistent with the distinction drawn in Article I1:2(a) between the concepts of 'equivalence’ and

‘consistency with Article [11:2" 2

8. The Panel considered that a border charge equivalent to an internal tax, but imposed
inconsistently with Article 111:2, would "fall outside the scope of application of Article I1:1".%
Accordingly, the Panel determined that "equivalence is both a necessary and a sufficient condition
whereas consistency of the internal tax with the provisions of Article 111:2 is not a necessary
condition".” The Panel further considered that the purpose of the reference to Article 111:2 in
Article 11:2(a) is "to acknowledge, and call attention to, the existence of relevant requirements
stipulated elsewhere in the GATT 1994".2* The Panel explained that a finding of equivalence would
not lead it to conduct an inquiry under Article I1:2(a) with respect to "consistency with Article I11:2".
Rather, the Panel noted that, if the complaining party sought to have a panel review an internal tax
and an equivalent border charge in the light of the requirements of Article I11:2, it was "open to the

complaining party to includein its panel request an independent claim of violation of Article 111:2".%

9. Based on its review of the evidence and arguments before it, the Panel concluded that the
United States had failed to establish that the Additional Duty and the Extra-Additional Duty were in
the nature of OCDs or ODCs.*® As a result, the Panel found that the United States had failed to
establish that the Additional Duty and the Extra-Additional Duty are inconsistent with Articles11:1(a)
and11:1(b) of the GATT 19947 In the light of these conclusions, the Panel made no
recommendations under Article 19.1 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes (the "DSU"). However, recalling that India had issued new customs
notifications making certain changes to the Additional Duty and the Extra-Additiona Duty
"to address concerns raised by [India’s] trading partners'?, the Panel found it "appropriate” to note
that its disposition of the United States' claims did not "necessarily imply that it would be consistent
with Indias WTO obligations for India to withdraw the relevant new customs notifications or
otherwise re-establish the status quo ante, i.e., the situation as it existed on the date of establishment
of the Panel."® The Panel further explained that it did not "wish to suggest that the entry into force of

?'Panel Report, para. 7.193.

2pid., para. 7.209.

Z|pid., para. 7.210.

#pid., para. 7.211.

®|pid., para. 7.215.

%) pid., paras. 7.298 and 7.393.

#|pid., para. 8.1(a) and (b).

®|pid., para. 8.2 (quoting Indias statement at the second Panel meeting, para. 9.1).
®|pid., para. 8.2.
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the new customs notifications necessarily implies that the [Additional Duty] on alcoholic liquor, to the
extent it still exists, and the [Extra-Additional Duty] are WTO-consistent."*®

10. On 1 August 2008, the United States notified the Dispute Settlement Body (the "DSB") of its
intention to appeal certain issues of law covered in the Panel Report and certain legal interpretations
developed by the Panel, pursuant to Articles 16.4 and 17 of the DSU, and filed a Notice of Appeal®
pursuant to Rule 20 of the Working Procedures for Appellate Review (the "Working Procedures').®
On 8 August 2008, the United States filed an appellant's submission.*® On 13 August 2008, India
notified the DSB of its intention to appeal certain issues of law covered in the Panel Report and
certain legal interpretations developed by the Panel, pursuant to Articles 16.4 and 17 of the DSU, and
filed a Notice of Other Appeal® pursuant to Rule 23(1) and (2) of the Working Procedures. On
18 August 2008, India filed an other appellant's submission.*® On 26 August 2008, India and the
United States each filed an appellee's submission.*® On the same day, Australia, the European
Communities and Japan each filed a third participant's submission®’, and Chile and Viet Nam each

notified itsintention to appear at the oral hearing as a third participant.®

11. By letter dated 20 August 2008, the United States requested authorization from the Appellate
Body Division hearing the appea to correct certain "clerical errors' in its appellant's submission,
pursuant to Rule 18(5) of the Working Procedures. On 22 August 2008, the Division invited all
participants and third participants to comment on the United States' request. None of the participants
or third participants objected to the United States request. On 27 August 2008, the Division

authorized the United States to correct the "clerical errors' in its appellant's submission.

12. The oral hearing in this appea was held on 4 September 2008. The participants and third
participants presented oral arguments and responded to questions posed by the Members of the
Division hearing the appeal.

Ppanel Report, para. 8.2.

SWT/DS360/8 (attached as Annex | to this Report).
WT/IABI/WPY/S, 4 January 2005.

*pursuant to Rule 21 of the Working Procedures.
3WT/DS360/9 (attached as Annex |1 to this Report).
*pyrsuant to Rule 23(3) of the Working Procedures.
*pyrsuant to Rules 22 and 23(4) of the Working Procedures.
3"Pursuant to Rule 24(1) of the Working Procedures.
#Bpursuant to Rule 24(2) of the Working Procedures.
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. Arguments of the Participants and the Third Participants
A. Claims of Error by the United States — Appellant

1. Interpretation and Application of Articles 11:1(b) and 11:2(a) of the
GATT 1994

13. The United States claims that the Panel erred in its interpretation and application of
Articles|l:1(b) and I1:2(a) of the GATT 1994, and requests the Appellate Body to reverse the Panel's
finding that the United States has failed to establish that the Additional Duty and the Extra-Additional
Duty are inconsistent with Articles|1:1(a) and 11:1(b).

)] Inherent Discrimination

14. The United States argues that the Panel erred in finding that Article 11:1(b) applies only to
duties or charges that "inherently discriminate against imports’, and in doing so failed to give proper
meaning to the terms "al", "other", and "of any kind" in the second sentence of Article 11:1(b). The
United States submits that, "[b]ecause the first sentence of Article 11:1(b) refers to ‘ordinary customs
duties," the words 'all other' in the second sentence indicates that it concerns a residual category of
duties, encompassing 'all' duties or charges 'of any kind' other than 'ordinary customs duties”.* The
United States adds that a duty or charge imposed on or in connection with importation is either an
OCD under the first sentence of Article I1:1(b), or an ODC under the second sentence of Article
11:1(b), but that "[t]here is no third category" . *°

15. The United States also argues that there is no textual basis in Article I1:1(b) to conclude, as
the Panel did, that the scope of that provision is limited to duties or charges that "inherently
discriminate against imports®. Inthe United States view, the Panel's finding "reads words, and in turn
a limitation, into the text of Article I1:1(b) that is not there, contrary to the relevant rule of treaty
interpretation”.** Even if an ordinary customs duty "were defined in relation to whether it 'inherently
discriminates against imports™, the United States considers that the phrase "all other duties or charges

of any kind" in the second sentence of Article I1:1(b) would cover "even those duties or charges that

*United States' appellant's submission, para. 16.

“1bid.

“bid., para. 17 (referring to the Vienna Convention on the Law of Treaties done at Vienna, 23 May
1969, 1155 UNTS 331; 8 International Legal Materials 679).
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do not 'inherently discriminate against imports™.** As a result, the United States rejects the Panel's
conclusion that OCDs, and ODCs, are charges "of the same kind", and believes that the text of the
second sentence of Article 11:1(b) in fact "indicates precisely the opposite".*®

16. The United States also challenges other aspects of the Panel's reasoning. The United States
submits that customary rules of treaty interpretation do not allow a panel to apply a "readily apparent
rationale” (that is, the aim of Members to avoid circumvention of negotiated tariff concessions) in
place of a provision's terms as a basis for concluding that all duties and charges subject to
Article11:1(b) must "inherently discriminate against imports'. Rather, the United States insists, the
first sentence of Article I1:1(b) does not indicate a rationale for prohibiting OCDs in excess of bound
rates and may, in any event, reflect other purposes for imposing tariffs, such as the raising of revenue,
or apply in cases where there is no domestic production to protect. In addition, the United States
takes issue with the Panel's interpretation that Article 11:1(b) charges must be inherently
discriminatory because it suggests that a Member is free to impose duties or charges that exceed
bound rates so long as they are not "inherently discriminatory”. The United States also faults the
Panel for creating "considerable uncertainty as to what must be established to prove that a duty or
charge breaches Article I1:1(b)".** The United States finally notes that the Panel cited no prior WTO
panel or Appellate Body rulingsin support of itsinterpretation.

17. The United States further argues that the Panel erred in finding that duties and charges
described in Article 11:2 fall outside the scope of Article I1:1(b). Recalling itsview that Article I1:1(b)
comprises OCDs and a""residual category of all other duties or charges of any kind", the United States
argues that the duties or charges referred to in Article I1:2 thus fall within the scope of
Article11:1(b).*® The United States also maintains that the relationship between the two provisions
demonstrates that Article 11:2 is an exception to Article I1:1(b). Asthe United States explains, "while
Article I1:1(b) prohibits all duties or charges of any kind imposed on or in connection with
importation, Article 11:2 provides that certain duties shall nonetheless be permitted."* The United
States thus considers that "Article 11:1(b) establishes arule, and Article 11:2 establishes an exception

“United States appellant's submission, para. 18. The United States also characterizes as "misplaced"
the Panel's reliance on the canon of construction g usdem generisin support of itsinterpretation. (Ibid. (referring
to Panel Report, para. 7.141)) Black's Law Dictionary defines ejusdem generis as follows: Latin term
meaning "of the same kind" is a canon of construction that when a general word or phrase follows a list of
specific persons or things, the general word or phrase will be interpreted to include only persons or things of the
same type as those listed. (Black's Law Dictionary, 7th edn, B.A. Garner (ed.) (West Group, 1999), p. 535)

“United States' appellant's submission, para. 18.

“|bid., para. 23.

“*|pid., para. 27. (original emphasis)

“®|bid., para. 28.
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to that rule", and that this relationship is important because "as an exception, Article I1:2 is not itself a

limitation on the scope of Article I1:1(b)."*

18. The United States refers to the decisions of two preWTO panels (US — Customs User Fee
and EEC — Minimum Import Prices) concerning the relationship between Articles I1:1(b) and I1:2(c),
and asserts that both panels "considered Article 11:1(b) to cover all duties and charges imposed on or
in connection with importation but that some of these duties or charges may be imposed in excess of
bound rates because Article 11:2 so permits'.® The United States also argues that the relationship
between Articles11:1(b) and 11:2 is "analogous' to the relationship between other provisions that have
been addressed by the Appellate Body in US — FSC (Article 3.1(a) and the fifth sentence of
footnote 59 of the Agreement on Subsidies and Countervailing Measures (the "SCM Agreement”)) and
in EC — Tariff Preferences (Article I:1 of the GATT 1994 and the "Enabling Clause"*%).*

19. Additionally, the United States criticizes the Panel for operating under the assumption that, if
Article 11:1(b) were understood to include the duties and charges under Article 11:2, this would
prohibit a Member from imposing such duties or charges unless they were scheduled. This, the
United States argues, reflects the Panel's "fundamental misconception of the relationship between
Article 11:1(b) and Article 11:2"%", and "risks rendering Article |1:2 redundant”.>®> The United States
submits that none of the authorities relied upon by the Panel support the Panel's position that
Article11:2 duties and charges fall outside the scope of Article 11:1(b). The United States believes
that, contrary to the Panel's finding, the language in a 1955 Working Party report on tariffs® in fact
supports the United States' view that the scope of Article I1:1(b), second sentence, is al-inclusive.
Although the United States acknowledges that the passage relied on by the Panel states that
Article11:2 charges "do not fall under" Article I1:1(b), the United States considers that the Working
Party's statement "could equally mean that the 'special charges do not fall under paragraph 1
[of Article 1] because contracting parties are not prohibited from imposing them despite the fact that

such charges are not set out in their respective Schedules’.

20. The United States also argues that the Panel's finding that Article 11:2 charges fall outside the
scope of Article I1:1(b) is not supported by the statement in a 1980 GATT Council Decision on the

“"United States appellant's submission, para. 28.

“®|bid., para. 29.

“GATT 1979 Decision on Differential and More Favourable Treatment, Reciprocity, and Fuller
Participation of Developing Countries, L/4903, 28 November 1979, BISD 26S/203 (the "Enabling Clause").

*United States appellant's submission, paras. 30 and 31.

*!pid., para. 32.

*|pid., para. 33.

*Review Working Party Il Report, Schedules and Customs Administration, GATT document L/329,
adopted 26 February 1955, BISD 35/205, para. 7.

**United States' appellant's submission, para. 36.
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Introduction of a Loose-Leaf System for the Schedules of Tariff Concessions™ that "such ‘other duties
or charges concern neither charges equivalent to internal taxes, nor anti-dumping or countervailing
duties, nor fees or other charges commensurate with the cost of services rendered".* In the United
States' view, the reference to "such" other duties or charges was limited to those duties or charges that
were imposed by legislation of the importing Member on the date of the Agreement, and should
therefore be scheduled. Accordingly, the United States argues, "it would be inaccurate to read the
cited paragraph of the Council Decision as the Panel does as pronouncing that the duties or charges

described in paragraph (a) through (c) of GATT Article 11:2 are not 'other duties or charges™.”

21. Finaly, the United States rejects the Panel's reliance on the statement by the Appellate Body
in Chile — Price Band System that Article 11:2 covers measures that "do not qualify as either ‘ordinary
customs duties' or 'other duties or charges".® The United States maintains that this statement was
"made only in passing”, was not relevant to the Appellate Body's inquiry into the meaning of OCD,
and was not made "in connection with an examination of either Article I1:1(b) or I1:2".* As such, the
United States concludes, it "cannot reasonably be read as an Appellate Body interpretation of either

provision".®

(b Prima Facie Case

22. The United States claims that the Panel erred in requiring the United States to establish a
prima facie case by demonstrating that the Additional Duty and Extra-Additional Duty "inherently
discriminate against imports*, including by demonstrating that the duties fall outside the scope of
Articlell:2. Recalling its arguments regarding the proper interpretation of the second sentence of
Article 11:1(b), the United States submits that there is no basis in the text for requiring the United
States to demonstrate that either duty "inherently discriminates against imports* or falls outside the
scope of Article I1:2. The United States maintains that prior WTO panel and Appellate Body reports
that address Article 11:1(b) do not support the Pand's finding. The United States notes that, in
Argentina — Textiles and Apparel, for instance, the Appellate Body found that the United States had
established a prima facie case of inconsistency with Article 11:1(b) notwithstanding the fact that
neither party had raised Articlell:2 or discussed whether the measure at issue inherently
discriminated against imports. The United States also notes that, in US — Certain EC Products, the

®GATT Council Decision, Introduction of a Loose-Leaf System for the Schedules of Tariff
Concessions, GATT document C/107/Rev.1, adopted 26 March 1980, BISD 27522, para. 9.

*United States' appellant's submission, para. 37.

" pid.

*®bid., para. 38 (quoting Appellate Body Report, Chile — Price Band System, para. 276).

FIbid.

O1bid.
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panel did not require the European Communities, as the complainant, to establish as part of its prima

facie case that the measure of the United States was outside the scope of Article I1:2(c).

23. The United States remarks that the Panel's finding would seem to require that a complaining
party bringing an Article I1:1(b) claim would have to prove that the challenged duty or charge falls
outside the scope of al of the subparagraphs of Article I1:2, "regardless of whether the responding
party even raises Article 11:2".%* Moreover, the United States submits that, under the Panel's logic, the
complaining party would also have to establish that the measure is not some other duty or charge that
does not "inherently discriminate against imports’. The United States contends that "[t]here is no

n 62

basis for the Panel's unprecedented approach”.

24, The United States claims that the Panel erred in not requiring India to support its assertion
that the Additional Duty and Extra-Additional Duty are justified under Article I1:2(a). As the United
States submits, even though the complaining party would bear the burden of demonstrating that a
measure, which the responding party asserts is covered by Article 11:2(a), falls outside the scope of
Article 11:2(a), this "does not relieve the responding party of its burden of substantiating its own
assertions that the exception set out in Article 11:2 applies’.®® In this respect, the United States
considers that "although Article 11:2 is an exception that may be invoked in defense of a measure that
would otherwise be inconsistent with Article I1, it is not an affirmative defense in the sense that the
responding party bears the ultimate burden of proof".** Instead, the United States contends, once the
responding party asserts and supports a defence under Article 11:2, "the ultimate burden would rest

with the complaining party to rebut and ultimately disprove that evidence and argument".*

(© Equivalence

25. The United States claims that the Panel erred in its interpretation of the term "equivalent” in
Article 11:2(a). Specifically, the United States argues that the Panel erred in finding that a charge
equivalent to an internal tax is one that "serves the same function (in the sense of purpose)" as an
internal tax, regardless of whether the charge "is equivalent in amount, effect or function (in the sense
of operation)".*® The United States challenges the Panel's finding in two respects. First, the United
States considers that the Panel "incorrectly focuseld] on a single attribute” in determining

equivalence, ignoring that the term "equivalent" also means "corresponding or virtually identical in

1United States' appellant's submission, para. 42.

| bid.

®pid., para. 78.

®|bid., para. 80.

%lbid.

bid. (referring to Panel Report, paras. 7.185-7.189).
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effect, amount and function".*” The United States submits that an interpretative approach that arrives
at a meaning permissive of more than one attribute is supported by the Appellate Body's treatment of
the word "like" in its comparison of imported and domestic products in EC — Asbestos. The United
States observes that, in that case, the Appellate Body noted that the term "like" does not prejudge
what attributes or criteria should be compared in evaluating whether two products are "like", and
faulted the panel for focusing on a single criterion. The United States acknowledges that evaluating
whether two products are "like" is "somewhat different” than examining whether two products are
"equivalent”, but nonetheless contends that it is useful to "tak[e] into account various attributes or

criteria and supporting evidence that may indicate the relatedness of two things'.%

26. Secondly, the United States claims that the Panel's focus on "function (in the sense of
purpose)” as the meaning of "equivalent” is incorrect. As the United States submits, "whether a
charge is equivaent to an internal tax must be based on an examination of the structure, design and
application of the two measures (with the relevant attributes for comparison in that examination being
amount, effect and functi on)".69 Otherwise, the United States continues, a Member would be free to
impose