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DSR 1997:11, 803

EC - Bananas Il (US)
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1999, DSR 1999:11, 725

EC - Chicken Cuts

Appellate Body Report, European Communities — Customs Classification of
Frozen Boneless Chicken Cuts, WT/DS269/AB/R, WT/DS286/AB/R, adopted
27 September 2005, and Corr.1, DSR 2005:XIX, 9157

EC - Export Subsidies on
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Appellate Body Report, European Communities — Export Subsidies on Sugar,
WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, adopted 19 May 2005,
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Sugar (Australia)

Panel Report, European Communities — Export Subsidies on Sugar, Complaint by
Australia, WT/DS265/R, adopted 19 May 2005, as modified by Appellate Body
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2005: X111, 6499

EC — Export Subsidies on
Sugar (Brazil)

Panel Report, European Communities — Export Subsidies on Sugar, Complaint by
Brazil, WT/DS266/R, adopted 19 May 2005, as modified by Appellate Body
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2005:X1V, 6793

EC - Export Subsidies on
Sugar (Thailand)

Panel Report, European Communities — Export Subsidies on Sugar, Complaint by
Thailand, WT/DS283/R, adopted 19 May 2005, as modified by Appellate Body
Report, WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, DSR
2005:X1V, 7071

EC - Poultry

Appellate Body Report, European Communities — Measures Affecting the
Importation of Certain Poultry Products, WT/DS69/AB/R, adopted 23 July 1998,
DSR 1998:V, 2031

EC — Selected Customs Matters

Appellate Body Report, European Communities — Selected Customs Matters,
WT/DS315/AB/R, adopted 11 December 2006
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Award of the Arbitrator, European Communities — The ACP-EC Partnership
Agreement — Recourse to Arbitration Pursuant to the Decision of 14 November
2001, WT/L/616, 1 August 2005, DSR 2005:XXIII, 11669

EC - The ACP-EC
Partnership Agreement Il

Award of the Arbitrator, European Communities — The ACP-EC Partnership
Agreement — Second Recourse to Arbitration Pursuant to the Decision of
14 November 2001, WT/L/625, 27 October 2005, DSR 2005:XXIl1l, 11703

EEC - Bananas Il

GATT Panel Report, EEC — Import Regime for Bananas, DS38/R,
11 February 1994, unadopted

EEC - Imports of Beef

GATT Panel Report, European Economic Community — Imports of Beef from
Canada, L/5099, adopted 10 March 1981, BISD 28S/92

EEC — Minimum Import
Prices

GATT Panel Report, EEC — Programme of Minimum Import Prices, Licences
and Surety Deposits for Certain Processed Fruits and Vegetables, L/4687,
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EEC — Newsprint

GATT Panel Report, Panel on Newsprint, L/5680, adopted 20 November 1984,
BISD 31S/114
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Panel Report, India — Measures Affecting the Automotive Sector, WT/DS146/R,
WT/DS175/R and Corr.1, adopted 5 April 2002, DSR 2002:V, 1827

India — Quantitative
Restrictions

Panel Report, India — Quantitative Restrictions on Imports of Agricultural, Textile
and Industrial Products, WT/DS90/R, adopted 22 September 1999, upheld by
Appellate Body Report, WT/DS90/AB/R, DSR 1999:V, 1799

Indonesia — Autos

Panel Report, Indonesia — Certain Measures Affecting the Automobile Industry,
WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R and Corr.1 and 2, adopted
23 July 1998, and Corr. 3 and 4, DSR 1998:VI, 2201

Japan — Alcoholic Beverages Il

Appellate Body Report, Japan — Taxes on Alcoholic Beverages, WT/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996, DSR 1996:1, 97

Japan — Apples

Appellate Body Report, Japan — Measures Affecting the Importation of Apples,
WT/DS245/AB/R, adopted 10 December 2003, DSR 2003:1X, 4391

Japan — Semi-Conductors

GATT Panel Report, Japan — Trade in Semi-Conductors, L/6309, adopted
4 May 1988, BISD 35S/116

Japan — SPF Dimension
Lumber

GATT Panel Report, Canada/Japan — Tariff on Imports of Spruce, Pine, Fir
(SPF) Dimension Lumber, L/6470, adopted 19 July 1989, BISD 36S/167

Spain — Unroasted Coffee

GATT Panel Report, Spain — Tariff Treatment of Unroasted Coffee, L/5135,
adopted 11 June 1981, BISD 28S/102

Turkey — Textiles

Panel Report, Turkey — Restrictions on Imports of Textile and Clothing Products,
WT/DS34/R, adopted 19 November 1999, as modified by Appellate Body Report,
WT/DS34/AB/R, DSR 1999:VI1, 2363

US - Certain EC Products

Appellate Body Report, United States — Import Measures on Certain Products
from the European Communities, WT/DS165/AB/R, adopted 10 January 2001,
DSR 2001:1, 373

US — Corrosion-Resistant
Steel Sunset Review

Appellate Body Report, United States — Sunset Review of Anti-Dumping Duties
on Corrosion-Resistant Carbon Steel Flat Products from Japan,
WT/DS244/AB/R, adopted 9 January 2004, DSR 2004:1, 3

US — Countervailing Measures
on Certain EC Products

Appellate Body Report, United States — Countervailing Measures Concerning
Certain Products from the European Communities, WT/DS212/AB/R, adopted
8 January 2003, DSR 2003:1, 5
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US-FSC
(Article 21.5 — EC 1)

Appellate Body Report, United States — Tax Treatment for "Foreign Sales
Corporations" — Second Recourse to Article 21.5 of the DSU by the European
Communities, WT/DS108/AB/RW?2, adopted 14 March 2006

US — Gambling

Appellate Body Report, United States — Measures Affecting the Cross-Border
Supply of Gambling and Betting Services, WT/DS285/AB/R, adopted 20 April
2005, DSR 2005:XI1l, 5663, and Corr.1

US — MFN Footwear

GATT Panel Report, United States — Denial of Most-Favoured-Nation
Treatment as to Non-Rubber Footwear from Brazil, DS18/R, adopted
19 June 1992, BISD 39S/128

US - Offset Act
(Byrd Amendment)

Appellate Body Report, United States — Continued Dumping and Subsidy Offset
Act of 2000, WT/DS217/AB/R, WT/DS234/AB/R, adopted 27 January 2003,
DSR 2003:1, 375

US - Softwood Lumber IV
(Article 21.5 — Canada)

Appellate Body Report, United States — Final Countervailing Duty Determination
with Respect to Certain Softwood Lumber from Canada — Recourse by Canada to
Article 21.5 of the DSU, WT/DS257/AB/RW, adopted 20 December 2005, DSR
2005:XXIIl1, 11357

US - Sugar

GATT Panel Report, United States Restrictions on Imports of Sugar, L/6514,
adopted 22 June 1989, BISD 36S/331

US - Sugar Waiver

GATT Panel Report, United States — Restrictions on the Importation of Sugar
and Sugar-Containing Products Applied under the 1955 Waiver and under the
Headnote to the Schedule of Tariff Concessions, L/6631, adopted

7 November 1990, BISD 37S/228

US — Superfund

GATT Panel Report, United States — Taxes on Petroleum and Certain Imported
Substances, L/6175, adopted 17 June 1987, BISD 34S/136

US — Upland Cotton

Appellate Body Report, United States — Subsidies on Upland Cotton,
WT/DS267/AB/R, adopted 21 March 2005, DSR 2005:1, 3

US - Upland Cotton
(Article 21.5 — Brazil)

Appellate Body Report, United States — Subsidies on Upland Cotton — Recourse
to Article 21.5 of the DSU by Brazil, WT/DS267/AB/RW, adopted 20 June 2008

US — Wool Shirts and Blouses

Panel Report, United States — Measure Affecting Imports of Woven Wool Shirts
and Blouses from India, WT/DS33/R, adopted 23 May 1997, upheld by Appellate
Body Report, WT/DS33/AB/R, DSR 1997:1, 343
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EEC Regulation 404/93

Council Regulation (EEC) No. 404/93 of 13 February 1993 on the common
organisation of the market in bananas, Official Journal of the European
Communities, L Series, No. 47 (25 February 1993) 1

EEC Regulation 1442/93

Commission Regulation (EEC) No. 1442/93 of 10 June 1993 laying down
detailed rules for the application of the arrangements for importing bananas
into the Community, Official Journal of the European Union, L Series,

No. 142 (12 June 1993) 6

EC Regulation 1637/98

Council Regulation (EC) No. 1637/98 of 20 July 1998 amending Council
Regulation (EEC) No. 404/93 on the common organisation of the market in
bananas, Official Journal of the European Communities, L Series, No. 210
(28 July 1998) 28

EC Regulation 2362/98

Commission Regulation (EC) No. 2362/98 of 28 October 1998 laying
down detailed rules for the implementation of Council Regulation (EEC)
No. 404/93 regarding imports of bananas into the Community, Official
Journal of the European Communities, L Series, No. 293 (28 October
1998) 32

EC Regulation 216/2001

Council Regulation (EC) No. 216/2001 of 29 January 2001 amending
Regulation (EEC) No. 404/93 on the common organisation of the market in
bananas, Official Journal of the European Communities, L Series, No. 31
(2 February 2001) 2

EC Regulation 2587/2001

Council Regulation (EC) No. 2587/2001 of 19 December 2001 amending
Regulation (EEC) No. 404/93 on the common organisation of the market in
bananas, Official Journal of the European Communities, L Series, No. 345
(29 December 2001) 13

EC Regulation 1964/2005

Council Regulation (EC) No. 1964/2005 of 29 November 2005 on the tariff
rates for bananas, Official Journal of the European Union, L Series, No. 316
(2 December 2005) 1

EC Regulation 2014/2005

Commission Regulation (EC) No. 2014/2005 of 9 December 2005 on
licences under the arrangements for importing bananas into the Community
in respect of bananas released into free circulation at the common customs
tariff rate of duty, Official Journal of the European Union, L Series, No. 324
(10 December 2005) 3

EC Regulation 2015/2005

Commission Regulation (EC) No. 2015/2005 of 9 December 2005 on imports
during January and February 2006 of bananas originating in ACP countries
under the tariff quota opened by Council Regulation (EC) No. 1964/2005 on
the tariff rates for bananas, Official Journal of the European Union, L Series,
No. 324 (10 December 2005) 5

EC Regulation 2149/2005

Commission Regulation (EC) No. 2149/2005 of 23 December 2005 fixing the
reduction coefficients to be applied to applications for import licences for
bananas originating in the ACP countries for the months of January and
February 2006, Official Journal of the European Union, L Series, No. 342
(24 December 2005) 19

EC Regulation 219/2006

Commission Regulation (EC) No. 219/2006 of 8 February 2006 opening and
providing for the administration of the tariff quota for bananas falling under
CN code 0803 00 19 originating in ACP countries for the period 1 March to
31 December 2006, Official Journal of the European Union, L Series, No. 38
(9 February 2006) 22
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EC Regulation 325/2006

Commission Regulation (EC) No. 325/2006 of 23 February 2006 fixing the
reduction coefficient to be applied to applications for import licences for
bananas originating in the ACP countries for the period 1 March to

31 December 2006, Official Journal of the European Union, L Series,

No. 54 (24 February 2006) 8

EC Regulation 566/2006

Commission Regulation (EC) No. 566/2006 of 6 April 2006 on amending
and derogating from Regulation (EC) No. 2014/2005 on licences under the
arrangements for importing bananas into the Community in respect of
bananas released into free circulation at the common customs tariff rate of
duty and amending Regulation (EC) No. 219/2006 opening and providing
for the administration of tariff quota for bananas falling under CN code
0803 00 19 originating in ACP countries for the period 1 March to 31
December 2006, Official Journal of the European Union, L Series, No. 99
(7 April 2006) 6

EC Regulation 966/2006

Commission Regulation (EC) No. 966/2006 of 29 June 2006 amending
Regulation (EC) No. 219/2006 opening and providing for the administration
of the tariff quota for bananas falling under CN code 0803 00 19 originating
in ACP countries for the period 1 March to 31 December 2006, Official
Journal of the European Union, L Series, No. 176 (30 June 2006) 21

EC Regulation 1261/2006

Commission Regulation (EC) No. 1261/2006 of 23 August 2006 amending
Regulation (EC) No. 219/2006 opening and providing for the administration
of the tariff quota for bananas falling under CN code 0803 00 19 originating
in ACP countries for the period 1 March to 31 December 2006, Official
Journal of the European Union, L Series, No. 230 (24 August 2006) 3

EC Regulation 1549/2006

Commission Regulation (EC) No. 1549/2006 of 17 October 2006 amending
Annex | to Council Regulation (EEC) No. 2658/87 on the tariff and statistical
nomenclature and the Common Customs Tariff, Official Journal of the
European Union, 31/10/2006

EC Regulation 1789/2006

Commission Regulation (EC) No. 1789/2006 of 5 December 2006 opening
and providing for the administration of the tariff quota for the import of
bananas falling under CN code 0803 00 19 originating in ACP countries for
the period 1 January to 31 December 2007, Official Journal of the European
Union, L Series, No. 339 (6 December 2006) 3

EC Regulation 34/2007

Commission Regulation (EC) No. 34/2007 of 16 January 2007 fixing the
allocation coefficient to be applied to applications for import licences for
bananas originating in the ACP countries for the period to 31 December
2007, Official Journal of the European Union, L Series, No. 10 (17 January
2007) 9

EC Regulation 47/2007

Commission Regulation (EC) No. 47/2007 of 19 January 2007 amending
Regulation (EC) No. 34/2007 fixing the allocation coefficient to be applied to
applications for import licences for bananas originating in the ACP countries
for the period to 31 December 2007

EC Regulation 1528/2007

Council Regulation (EC) No. 1528/2007 of 20 December 2007 applying the
arrangements for products originating in certain states which are part of the
African, Caribbean and Pacific (ACP) Group of States provided for in
agreements establishing, or leading to the establishment of, Economic
Partnership Agreements, Official Journal of the European Union, L Series,
No. 348 (31 December 2007) 1
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ABBREVIATIONS USED IN THIS REPORT

Abbreviation

Definition

ACP

African, Caribbean, Pacific

Anti-Dumping Agreement

Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994

Bananas Framework
Agreement

Annexed to both EC Schedule LXXX and EC Schedule CXL,
originally negotiated in 1994 by the European Communities with
Colombia, Costa Rica, Nicaragua, and Venezuela (reproduced in
Annex VII to this Report)

Cotonou Agreement

Partnership Agreement between the Members of the African,
Caribbean and Pacific Group of States of the one part, and the
European Community and its Member States of the other part,
signed in Cotonou, Benin on 23 June 2000

Doha Article | Waiver

Fourth Session of the Ministerial Conference held in Doha, European
Communities — The ACP-EC Partnership Agreement, Decision of

14 November 2001, WT/MIN(01)/15; WT/L/436 (Panel Exhibits
US-3 and EC-2 (Ecuador)) (Annex V to this Report)

Doha Article X111 Waiver

Fourth Session of the Ministerial Conference held in Doha, European
Communities — Transitional Regime for the EC Autonomous Tariff
Rate Quotas on Imports of Bananas, Decision of 14 November 2001,
WT/MIN(01)/16; WT/L/437 (Panel Exhibit US-5)

DSB

Dispute Settlement Body

DSU

Understanding on Rules and Procedures Governing the Settlement of
Disputes

EC Bananas Import Regime

Bananas import regime the European Communities had in place
between 1 January 2006 and 31 December 2007

EC/EEC Regulation []

See list above

Ecuador Panel Report

Panel Report, European Communities — Regime for the Importation,
Sale and Distribution of Bananas — Second Recourse to Article 21.5 of
the DSU by Ecuador, WT/DS27/RW2/ECU

European Communities'
Schedule of Concessions

Schedule LXXX of the European Communities, Final Act Embodying
the Results of the Uruguay Round of Multilateral Trade Negotiations,
done at Marrakesh, 15 April 1994

First Ecuador Article 21.5
panel

Panel in European Communities — Regime for the Importation, Sale
and Distribution of Bananas — Recourse to Article 21.5 of the DSU by
Ecuador

GATS General Agreement on Trade in Services
GATT 1994 General Agreement on Tariffs and Trade 1994
ILC International Law Commission
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Abbreviation

Definition

Lomé Waiver

The Fourth ACP-EEC Convention of Lomé, Decision of the
CONTRACTING PARTIES of 9 December 1994, L/7604,

19 December 1994; extended by EC — The Fourth ACP-EEC
Convention of Lomé, Extension of Waiver, Decision of the WTO
General Council of 14 October 1996, WT/L/186, 18 October 1996

MFN

Most-favoured nation

Modalities Paper

Modalities for the Establishment of Specific Binding Commitments,
Note by the Chairman of the Market Access Group,
MTN.GNG/MA/W/24, 20 December 1993

mt Metric tonne

Original panel Panel in European Communities — Regime for the Importation, Sale
and Distribution of Bananas (Ecuador) (Guatemala and Honduras)
(Mexico) and (US)

Panel Panels in European Communities — Regime for the Importation, Sale
and Distribution of Bananas — Second Recourse to Article 21.5 of
the DSU by Ecuador and European Communities — Regime for the
Importation, Sale and Distribution of Bananas — Recourse to
Article 21.5 of the DSU by the United States

SCM Agreement Agreement on Subsidies and Countervailing Measures

TRIPS Agreement

Agreement on Trade-Related Aspects of Intellectual Property Rights

Understandings on Bananas

Understanding on Bananas between the European Communities and
the United States signed on 11 April 2001 (WT/DS27/59, G/C/WI/270;
WT/DS27/58, Enclosure 1); and Understanding on Bananas between
the European Communities and Ecuador signed on 30 April 2001
(WT/DS27/60, G/CIW/274; WT/DS27/58, Enclosure 2)

US Panel Report

Panel Report, European Communities — Regime for the Importation,
Sale and Distribution of Bananas — Recourse to Article 21.5 of the
DSU by the United States, WT/DS27/RW/USA and Corr.1

Vienna Convention

Vienna Convention on the Law of Treaties, done at Vienna, 23 May
1969, 1155 UNTS 331; 8 International Legal Materials 679

Working Procedures

Working Procedures for Appellate Review, WT/AB/WP/5, 4 January
2005

WTO

World Trade Organization

WTO Agreement

Marrakesh Agreement Establishing the World Trade Organization
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WORLD TRADE ORGANIZATION

APPELLATE BODY

European Communities — Regime for the
Importation, Sale and Distribution of Bananas
Second Recourse to Article 21.5 of the DSU by
Ecuador

European Communities — Regime for the
Importation, Sale and Distribution of Bananas
Recourse to Article 21.5 of the DSU by the
United States

European Communities, Appellant/Appellee
Ecuador, Other Appellant/Appellee/Third Participant
United States, Appellee/Third Participant

Belize, Third Participant

Brazil, Third Participant

Cameroon, Third Participant
Colombia, Third Participant

Cote d'lvoire, Third Participant
Dominica, Third Participant
Dominican Republic, Third Participant
Ghana, Third Participant *

Jamaica, Third Participant

Japan, Third Participant

Mexico, Third Participant 2

Nicaragua, Third Participant

Panama, Third Participant

Saint Lucia, Third Participant

Saint Vincent and the Grenadines, Third Participant
Suriname, Third Participant

l. Introduction

AB-2008-8

AB-2008-9

Present:

Baptista, Presiding Member
Oshima, Member
Unterhalter, Member

1. The European Communities and Ecuador each appeals certain issues of law and legal

interpretations developed in the Panel Report, European Communities — Regime for the Importation,

Sale and Distribution of Bananas — Second Recourse to Article 21.5 of the DSU by Ecuador

3

(the "Ecuador Panel Report™). The European Communities appeals certain issues of law and legal

interpretations developed in the Panel Report, European Communities — Regime for the Importation,

!In the Ecuador case only.
%In the United States case only.
SWT/DS27/RW2/ECU, 7 April 2008.
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Sale and Distribution of Bananas — Recourse to Article 21.5 of the DSU by the United States*
(the "US Panel Report™).

2. Two panels were established® pursuant to Article 21.5 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (the "DSU") to consider complaints by Ecuador®
and by the United States’ concerning the consistency with the General Agreement on Tariffs and
Trade 1994 (the "GATT 1994") of certain measures taken by the European Communities introducing
a new regime for the importation of bananas.® The Ecuador Panel was established on 20 March 2007
and the United States Panel was established on 12 July 2007. Both Ecuador and the United States
requested that the matter be referred, if possible, to the original panel in EC — Bananas Ill, pursuant to
Avrticle 21.5 of the DSU. Two of the three panelists from the original proceedings were available to
serve in the present proceedings. As the final composition of both Panels was identical, in this Report

we refer to both Panels collectively as the "Panel”.

3. Taken together, the panel requests identified the following measures as being inconsistent
with the European Communities' obligations under the GATT 1994: Council Regulation (EEC)
No. 404/93 of 13 February 1993° ("EEC Regulation 404/93"), as amended by Council Regulation
(EC) No. 216/2001 of 29 January 2001'° ("EC Regulation 216/2001"); Council Regulation (EC)
No. 1964/2005 of 29 November 2005 ("EC Regulation 1964/2005"); and any amendments,
implementing measures, and other related measures.® EC Regulation 1964/2005 amended
EEC Regulation 404/93 and introduced a new regime for the importation of bananas. The new system

entered into force on 1 January 2006 and established: (i) a single tariff rate of €176 per metric

*‘WT/DS27/RW/USA and Corr.1, 19 May 2008.

SWT/DS27/82; WT/DS27/84.

®Request for the Establishment of a Panel by Ecuador, WT/DS27/80.

"Request for the Establishment of a Panel by the United States, WT/DS27/83.

8Ecuador Panel Report, para. 2.1; US Panel Report, para. 2.1. The recommendations and rulings
of the DSB resulted from the adoption on 25 September 1997, by the DSB, of the Appellate Body
Report, WT/DS27/AB/R, and the Panel Reports, WT/DS27/R/ECU, WT/DS27/R/GTM, WT/DS27/R/HND,
WT/DS27/R/IMEX, and WT/DS27/R/USA, in EC — Bananas Ill. In this Report, we refer to the panel that
considered the original complaint as the "original panel”; we refer to the panel that considered the first
compliance proceedings brought by Ecuador as the "first Ecuador Article 21.5 panel”; and we refer to the
panels in the two present Article 21.5 proceedings collectively as the "Panel".

°Council Regulation (EEC) No. 404/93 of 13 February 1993 on the common organisation of the market
in bananas, Official Journal of the European Communities, L Series, No. 47 (25 February 1993) 1.

%Council Regulation (EC) No. 216/2001 of 29 January 2001 amending Regulation (EEC) No. 404/93
on the common organisation of the market in bananas, Official Journal of the European Communities, L Series,
No. 31 (2 February 2001) 2.

Council Regulation (EC) No. 1964/2005 of 29 November 2005 on the tariff rates for bananas, Official
Journal of the European Union, L Series, No. 316 (2 December 2005) 1 (Panel Exhibits ECU-1 and US-1).

Request for the Establishment of a Panel by Ecuador, WT/DS27/80, p.4; Request for the
Establishment of a Panel by the United States, WT/DS27/83, pp. 2-3.
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tonne ("mt") for bananas of all origins (most-favoured nation ("MFN") bananas)*®; and (ii) a tariff
quota of 775,000 mt subject to a zero-duty rate for imports of bananas originating in African,

Caribbean, and Pacific ("ACP") countries.*

4. In the original EC — Bananas Il proceedings, Ecuador, Guatemala, Honduras, Mexico, and
the United States challenged the European Communities' bananas import regime in force at that time.
The original panel and the Appellate Body in the original dispute ruled that the allocation of tariff
guota shares under EEC Regulation 404/93 was inconsistent with Article X111 of the GATT 1994 and

was not justified by either the "Bananas Framework Agreement™

, annexed to the European
Communities' Schedule, or the Agreement on Agriculture. The Appellate Body found that the
"Lomé Waiver"*® did not apply to violations of Article XIII of the GATT 1994. The Appellate Body
and the original panel also found that licence allocation procedures violated Articles I:1 and 111:4 of
the GATT 1994 and Articles Il and XVII of the General Agreement on Trade in Services
(the "GATS").'” On 25 September 1997, the Dispute Settlement Body (the "DSB") adopted the Panel
and Appellate Body Reports in EC — Bananas Il and recommended that the European Communities
bring its measures into conformity with the covered agreements. On 20 July 1998, the European
Communities adopted Council Regulation (EC) No. 1637/98'® ("EC Regulation 1637/98") amending
EEC Regulation 404/93 and, on 28 October 1998, adopted Commission Regulation (EC)
No. 2362/98" ("EC Regulation 2362/98") repealing Commission Regulation (EEC) No. 1442/93 of

10 June 1993% ("EEC Regulation 1442/93").

BEC Regulation 1964/2005, Article 1.1.

YEC Regulation 1964/2005, Article 1.2.

BFramework Agreement on Bananas, annexed to both EC Schedule LXXX and EC Schedule CXL,
originally negotiated in 1994 by the European Communities with Colombia, Costa Rica, Nicaragua, and
Venezuela (reproduced in Annex VII attached to this Report).

®The Fourth ACP-EEC Convention of Lomé, Decision of the CONTRACTING PARTIES of
9 December 1994, L/7604, 19 December 1994 (the "Lomé Waiver"); extended by EC — The Fourth ACP-EEC
Convention of Lomé, Extension of Waiver, Decision of the WTO General Council of 14 October 1996,
WT/L/186, 18 October 1996.

Appellate Body Report, EC — Bananas Ill, para. 225. The original panel and the Appellate Body
found that this violation of Article I:1 was not justified by the Lomé Waiver from Article I, because it was not
required by the Lomé Convention.

¥Council Regulation (EC) No. 1637/98 of 20 July 1998 amending Council Regulation (EEC)
No. 404/93 on the common organisation of the market in bananas, Official Journal of the European
Communities, L Series, No. 210 (28 July 1998) 28.

Commission Regulation (EC) No. 2362/98 of 28 October 1998 laying down detailed rules for the
implementation of Council Regulation (EEC) No. 404/93 regarding imports of bananas into the Community,
Official Journal of the European Communities, L Series, No. 293 (28 October 1998) 32.

Commission Regulation (EEC) No. 1442/93 of 10 June 1993 laying down detailed rules for the
application of the arrangements for importing bananas into the Community, Official Journa