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.  INTRODUCTION

1.  On 8 Octaber 1991, Canada requested consultations with the United States under Article 3:1 of the
Agreement on Interpretation and Application of ArticlesVI, XVI and XXIII of the General Agreement
on Tariffs and Trade (hereinafter: "the Agreement”). This request followed an announcement made by
the United States on 4 October that the United States Department of Commerce intended to self-initiate
a countervailing duty investigation of imports of softwood lumber from Canada and action taken on the
same date by the United States Trade Representative (USTR) to withhold or extend liquidation of
entries of softwood lumber products from Canada and to impose a bonding requirement. Consultations
between Canada and the United States were held on 16 October 1991. On 31 October 1991, the
United States self-initiated a countervailing duty investigation of import of softwood lumber products
from Canada.

2. On 1 November 1991, Canada requested that a special meeting of the Committee on Subsidies and
Countervailing Measures be convened for conciliation under Article 17 of the Agreement on the matter
described by Canada in document SCM/128. On 7 November 1991, the Committee received a
communication from the United States in response to this request for conciliation (SCM/131). The
Committee held a meeting under the conciliation procedure of Article17 in this matter on 15 and
18 November 1991 (SCM/M/55).

3. On 2 December 1991, Canada requested the Committee to establish a panel in this matter under
Article 17:3 of the Agreement (SCM/133). The Committee met on 16 December 1991 and established a
panel. The Committee authorized the Chairman to consult with the parties to the dispute on the terms of
reference of this Panel and to decide the Pandl's composition, in consultation with the parties
(SCM/M/56, paragraph 8). The representative of Japan reserved his delegation'sright to intervenein the
Panel's proceedings.

4. On 21 February 1992, the Chairman of the Committee informed the signatories of the Agreement
in SCM/141 of the Panel's terms of reference:

"To review the facts of the matter referred to the Committee by Canadain document SCM/133 and,
in light of such facts, to present to the Committee its findings concerning the rights and obligations
of the signatories party to the dispute under the relevant provisions of the General Agreement as
interpreted and applied by the Agreement on interpretation and Application of ArticlesVI, XVI
and XXII1 of the General Agreement.”

In the same communication, signatories of the Agreement were informed of the Panel's composition:
Chairman:  Mr. Michael D. Cartland

Members; Mr. Luzius Wasescha
Mr. David Hayes

5. The Panel met with the parties to the dispute on 18-19 March, 20-21 May and 15 June 1992. The
Panel received awritten submission from Japan as interested third party.

6. ThePand submitted its findings and conclusionsto the parties on 7 December 1992.



Il. FACTUAL ASPECTS

7. Thedispute before the Panel concerned (i) the suspension of liquidation and imposition of bonding
requirements by the United States on 4 October 1991 under Section 304 of the Trade Act 1974 with
respect to imports of softwood lumber from Canada, and (ii) the initiation by the United States on
31 October 1991 of a countervailing duty investigation on imports of softwood lumber from Canada. In
taking these actions, the United States referred to the termination by Canada on 4 October 1991 of a
Memorandum of Understanding on trade in softwood lumber, concluded between Canada and the
United States on 30 December 1986, a brief description of certain aspects of the concluson and
implementation of this Memorandum of Understanding is therefore appropriate.

8. On 5June 1986, the United States Department of Commerce initiated a countervailing duty
investigation on imports of softwood lumber from Canada.' An affirmative preliminary determination
of the existence of injury was made in this investigation by the United States International Trade
Commission (USITC) on 29 June 1986. On 16 October 1986, the Department of Commerce made an
affirmative preliminary determination of the existence of subsidization, as a result of which the
liquidation of entries of softwood lumber from Canada was suspended and a cash deposit or bond equal
to 15 per cent ad valorem required for each entry of this product. The notice of this preliminary
determination indicated that afinal determination was expected to be made by 30 December 1986.

9. On1August 1986, the Committee on Subsidies and Countervailing Measures, acting at the request
of Canada, established a panel in a dispute between Canada and the United States with respect to the
initiation by the United States of the above-mentioned countervailing duty investigation.?

10. On 30 December 1986, Canada and the United States concluded a Memorandum of Understanding
(hereinafter "MOU") "to resolve differences with respect to the conditions affecting trade in softwood
lumber products’. ThisMOU provided in Article 4 for the collection by Canada of an export charge on
exports of softwood lumber to the United States; Article5 provided for the possible reduction or
eimination of these export charges upon introduction of "replacement measures'. Article 3(b) of the
MOU provided that the MOU was "without prejudice to the position of either Government as to whether
the stumpage programmes and practices of Canadian governments congtitute subsidies under
United States law or any international agreement”.

11. Three provisions of the MOU explicitly related to the countervailing duty investigation initiated
in June 1986. First, Article3(a) provided that the MOU would be implemented when the
countervailing duty petition on certain softwood lumber products from Canada was withdrawn and a
notice of termination of the investigation signed.  Second, under Article 3(c), the United States
undertook to release bonds and refund deposits made pursuant to the preliminary affirmative
countervailing duty determination made in October 1986. Finally, under Article 3(d) the United States
undertook to state in the notice of termination of the investigation that the affirmative preliminary
countervailing duty determination on certain softwood lumber products from Canada was henceforth
without legal force and effect.

12. In a sde letter, the Government of Canada indicated that the objective of the MOU, "to resolve
differences with respect to the conditions affecting trade in certain softwood lumber products’, involved
not only settlement of the dispute over the countervailing duty investigation initiated in June 1986, but
also avoiding the enactment of legislated restrictions or further investigations under US trade law and
that, in either eventuality, it might exercise its right to terminate the MOU. Article9 of the MOU
provided for the right of either party to terminate the MOU at any time upon thirty dayswritten notice.

'51 Fed.Reg., 11 June 1986, pp.21205-21208.
’Documents SCM/76 and SCM/M/Spec/12.



13. On 30December 1986, immediately after signature of the MOU, the petitioner in the
countervailing duty investigation, the Coalition for Fair Lumber Imports, withdrew its petition, "based
upon the entry into force of the agreement between the Governments of Canada and the United States
concerning trade in softwood lumber”. At the same time, the petitioner indicated that this withdrawal
was "without prejudice to the filing of another petition based upon the same Canadian acts and

practices, should the Coalition determine at any time that it isin itsinterest to do s0".2

14. On 5 January 1987, the Department of Commerce published in the Federal Register a notice of
termination of the countervailing duty investigation on softwood lumber from Canada, based upon the
withdrawal of the petition on 30 December 1986. The relevant part of the notice reads asfollows:

"In a letter dated December 30, 1986, petitioner notified the Department that it is withdrawing
itsMay 19, 1986, petition. Under section 704(a) of the Act, as amended by section 604 of the Trade
and Tariff Act of 1984, upon withdrawal of a petition, the administering authority may terminate an
investigation after giving notice to all parties to the investigation and after assessing the public interest.
We have determined that termination would be in the public interest. We have notified al parties to
the investigation of petitioner's withdrawal and our intention to terminate. For these reasons, we are
terminating our investigation."*

On 26 January 1987, this notice was amended to add the following sentence:

"The prdiminary affirmative countervailing duty determination on certain softwood lumber
products from Canada.is henceforth without legal force and effect."

15. In an Agreed Minute to the MOU, Canada and the United States agreed that, promptly after
implementation of the MOU, both parties would notify the GATT secretariat "that a mutually
satisfactory settlement has been reached in the dispute concerning the countervailing duty proceeding by
the United States of America on certain softwood lumber products from Canada’. In letters dated 13
and 29 January 1987, Canada and the United States, respectively, informed the Chairman of the Panel
established by the Committee on Subsidies and Countervailing Measuresin August 1986 that a mutually
satisfactory resolution of the dispute before the Panel had been reached. Canada provided the Panel
with a copy of the MOU. The Report of the Panel contained a brief summary of the provisions of the
MOU and noted that a copy of the MOU was available in the secretariat for consultation by interested
delegations.’

16. Initssemi-annual report submitted under Article 2:16 of the Subsidies Code on countervailing duty
actions taken in the period 1 January-30 June 1987, the United States notified the Committee on
Subsidies and Countervailing Measures that, in the investigation of certain softwood lumber products
from Canada, the "case" had been "withdrawn" on 5 January 1987."

17. In the exchange of Notes of 30 December 1986 effecting the MOU, the United States informed

Canada that the MOU was "a trade agreement for purposes of United States law".2 On the same date,

% etter from Stanley Dennison, Chairman, Coalition for Fair Lumber
Imports, to Gilbert Kaplan, Deputy Assistant Secretary for Import Administration, 30 December 1986.
452 Fed.Reg., 5 January 1987, 315.
52 Fed.Reg., 26 January 1987, p.2751.
°BISD 345/194.
'SCM/84/Add.4, page 5.
® etter from the United States Trade Representative to the Embassy of
Canadain the United States, 30 December 1986.




the United States, by Presidential Proclamation 5595, imposed a temporary surcharge on imports of
certain softwood lumber products from Canada, on the basis of a determination by the President under
Section 301 of the Trade Act of 1974 that Canada's inability to collect an export charge on softwood
lumber exported to the United States until at least 8 January 1987 was unjustifiable or unreasonable and
constituted a burden or restriction of US commerce.® This temporary surcharge was suspended on
8 January 1987 when Canada began collecting the export tax. Also on 30 December 1986, the US
President, acting under Section 301 of the Trade Act of 1974, instructed the Secretary of Commerce to
determine periodically whether the Government of Canada and the Canadian provincia governments
were fully imposing the export charge and any replacement measures therefor. The President
announced that:

"If the Secretary of Commerce determines that such export charges are not being fully imposed, |
will take action (including the imposition of an increase in the tariff on softwood lumber imported
from Canada) to offset any shortfal in the full imposition of the export charge or of the
replacement measures therefor."*°

18. On 17 January 1987, Canada submitted a diplomatic note to the United States in which it objected
to the imposition of this duty under Section 301 as well as to the determination by the President to use
Section 301 to offset any shortfall in the full imposition of the export charge or the replacement
measures.

19. On 16 December 1987, Canada and the United States agreed to amend the MOU inter dia to
exempt from the payment of export charges exports to the United States of certain softwood lumber
products produced in New Brunswick, Newfoundland, Nova Scotia and Prince Edward Idand. It was
also agreed that replacement measures described in an Appendix to the amendments for the Province of
British Columbia would congtitute full replacement of the export charge upon the fulfilment of the
conditions described in this Appendix. Provisions to monitor these replacement measures in British
Columbia were also put in place. In a subsequent amendment to the MOU, Canada and the
United States agreed to reduce the export charge with respect to exports of certain softwood lumber
products produced in Quebec as of 1 April 1988, as a consequence of replacement measures instituted
by that Province. Finally, Canada and the United States agreed to exempt 365 million board feet of
lumber produced from logs of US-origin from the export charge annually.

20. In adiplomatic note dated 3 September 1991, Canada gave the United States formal notice of its
intention to terminate the MOU, as provided for in Article 9 of the MOU, effective 4 October 1991.
This notice followed a series of informal ministeria discussions between Canada and the United States
which occurred over a period of several months.

21. On 4 October 1991, following Canadds termination of the MOU, the USTR, acting under
Section 304 of the Trade Act of 1974, determined "(a) That acts, policies, and practices of the
Government of Canada regarding the exportation of softwood lumber to the United States, specifically
the failure of the Government of Canada to ensure the continued collection of export charges of
softwood lumber envisioned by the MOU, are unreasonable and burden or restrict US commerce,

and (b) That expeditious action is required and that the appropriate action at this time is to impose
contingent, temporary increased duties on the parties identified in appendix 1 () that originate on those

provinces and territories listed in appendix 2 ()".**

22. The notice of imposition of these measures described the reasons for these measures as follows:

952 Fed.Reg., 5 January 1987, pp.229-230.
1952 Fed.Reg., 5 January 1987, p.233.
56 Fed.Reg., 8 October 1991, p.50739.



"As a conseguence [of the termination of the MOU], the United States, which in December 1986
terminated its countervailing duty investigation in reliance upon Canadas undertakings in the
MOU, will be denied the offset that had been provided by Canadian export charges against possible
injurious Canadian subsidies. Due to the limited notice provided by Canada in terminating the
agreement and the amount of time required for the Department once again to make a preliminary
subsidy determination, the Department is unable in the short period leading up to that
determination to impose interim protective measures. Accordingly, action by the United States is
required during this interim period in order to restore and maintain the status quo ante. Since the
Government of Canada has refused to collect export charges to offset possible subsidies during this
period, the United States is compelled to exercise its rights and to take enforcement measures
arising out of the MOU by imposing temporary measures to safeguard against an influx of possible
injurious subsidized Canadian softwood lumber."*?

23. The measures decided upon in this determination took the form of bonding requirements, the
imposition of a duty, contingent upon affirmative final determinations of subsidization and injury, and
the withholding or extension of liquidation of entries of certain softwood lumber from Canada. These
measures took into account the replacement measures instituted in certain Canadian provinces. Thusin
the case of lumber production in British Columbia, no bonding requirements were imposed and the rate
of the contingent duty was zero."

24. On 16 October 1991, Canada held consultations with the United States under Article 3:1 of the
Agreement. At these consultations on the basis of the provisions of Article2:1 of the Agreement,
Canada requested from the United States evidence of the existence of a subsidy, of injury and of a
causal link between the alleged subsidy and the alleged injury on which the United States justified its
intent to self-initiate a countervailing duty investigation.

25. On 31 October 1991, the United States Department of Commerce self-initiated a countervailing
duty investigation on imports of certain softwood lumber products from Canada.'* In the notice of the
self-initiation of thisinvestigation, the Department stated that:

"Canada's unilatera termination of the MOU, which was the basis for the withdrawal of the CVD
petition and the termination of the CVD investigation in 1986, constitutes specia circumstances
within the meaning of Article2.1 of the Agreement on Interpretation and Application of
Articles VI, XVI, and XX|I1 of the General Agreement on Tariffs and Trade (Subsidies Code)."*®

The notice further explained that the practices subject to the investigation were "stumpage programmes,
which are government programmes through which individuals and companies acquire the rights to cut
and remove standing timber from provincial forest lands'*® and that the information available to the
Department indicated that the provisions of stumpage was specific, that discretion was exercized in the
awarding of stumpage rights and the setting of stumpage prices, and that stumpage was preferentialy
priced.”” The notice of initiation also indicated that, while the Department had information on
restrictions applied by Canadian (federal and provincial) authorities on exports of logs, this information
was not considered to be sufficient to warrant the inclusion of these export restrictions within the scope
of the investigation:

1?56 Fed.Reg., 8 October 1991, p.50739.

1356 Fed.Reg., 8 October 1991, pp.50739-40.

56 Fed.Reg., 31 October 1991, pp.56056-56058.
156 Fed.Reg., 31 October 1991, p.56056.

1°56 Fed.Reg., 31 October 1991, p.56056.

''56 Fed.Reg., 31 October 1991, p.56057.



"In the Fina Affirmative Countervailing Duty Determination and Countervailing Duty Order;
Leather from Argentina (55 FR 40212 (1990), the Department determined that programmes that
restrict exports are countervailable. In Leather from Argentina, the Department determined that
export restrictions prohibiting the export of cattle hides caused prices to be lower than they would
have been absent the restrictions, and provided a countervailing benefit to leather tanners as the
specific users of cattle hides. Although economic theory would indicate that log export restrictions
in Canada artificially lower domestic log prices, the Department requires evidence demonstrating
that the restrictions had measurable downward effect on log prices in order to meet the threshold
for initiation ... Presently, the Department does not have sufficient evidence to ascertain the extent
to which the log export restrictions artificially lower domestic prices for logs, the mgjor input into
the product under investigation. However, if an interested party submits such evidence during the
course of the proceeding, the Department remains willing to investigate these programmes.*®

26. The notice of the sdf-initiation of a countervailing duty investigation on imports of softwood
lumber from Canada further contained a discussion of evidence available to the Department of
Commerce which demonstrated "that the US softwood lumber industry is currently suffering material
injury as a result of subsidized softwood lumber imports from Canada, and faces the threat of further,
more extensive, materia injury.""

27. Fndly, the notice of sdf-initiation of the investigation exempted from the scope of the
investigation softwood lumber products produced in New Brunswick, Newfoundland, Nova Scotia and
Prince Edward Island, on the ground that, because these Provinces had been exempted from payment of
the export charges under the MOU, the termination of the MOU by Canada could not be considered to
constitute "special circumstances’ with respect to these Provinces.”

28. A detailed description of the evidence relied upon by the Department of Commerce as a basis for
the self-initiation of the countervailing duty investigation on imports of softwood lumber from Canada
appears in a Department of Commerce Memorandum.”

29. On 3 and 13 December 1991, the Department of Commerce received information from interested
parties in the investigation with respect to the price effects of the export restrictions maintained by
British Columbia, Alberta, Ontario and Quebec. The Department found that this information provided
sufficient evidence demonstrating that these export restrictions had a measurable downward effect on
prices of logs in these provinces and therefore decided on 23 December 1991 to investigate these export
restrictions as part of the countervailing duty investigation on imports of certain softwood lumber
products from Canada.

1. FINDINGS REQUESTED

30. Canada requested the Panel to find that the measures taken by the United States on 4 October 1991
in the form of a suspension of liquidation of entries of softwood lumber products from Canada and the
imposition of bonding requirements on such entries were inconsistent with the obligations of the
United States under Article5:1, and were not justifiable as a form of "expeditious action" under
Article 4:6 of the Agreement.

1856 Fed.Reg., 31 October 1991, p.56057.

1956 Fed.Reg., 31 October 1991, p.56057.

2956 Fed.Reg., 31 October 1991, p.56058.

2l Basisfor Self-Initiating the Countervailing Duty Investigation on _ Certain _Softwood _ Lumber
Products from Canada, hereinafter "Initiation Memorandum".




31. The United States requested the Panel to find that the measures taken on 4 October 1991 with
respect to entries of softwood lumber products from Canada were fully consistent with Article 4:6 of the
Agreement.

32. Canada requested the Panel to find that the self-initiation by the United States on 31 October 1991
of a countervailing duty investigation on imports of softwood lumber products from Canada was
inconsi stent with the obligations of the United States under Article 2:1 of the Agreement.

33. The United States requested the Panel to find that the self-initiation on 31 October 1991 of a
countervailing duty investigation of imports of softwood lumber products from Canada was fully
consistent with the obligations of the United States under Article 2:1 of the Agreement.

34. Canada requested the Panel to recommend that the Committee on Subsidies and Countervailing
Measures request the United States (1) to withdraw the bonding requirements imposed on
4 October 1991, release the bonds, refund with interest any cash deposits and amounts collected, and
terminate the suspension of liquidation of entries of softwood lumber from Canada ordered on
4 October 1991, and (2) to terminate the countervailing duty investigation initiated on 31 October 1991
with respect to imports of softwood lumber from Canada.

IV. ARGUMENTSOF THE PARTIES

1. MEASURESTAKEN BY THE United States ON 4 October 1991

35. Canada submitted that the interim bonding requirement and suspension of liquidation of entries
imposed by the United States on 4 October 1991 on softwood lumber products from Canada were
contrary to the requirements of Article 5:1 of the Agreement. Article 5:1 sets out the conditions for the
imposition of provisional measures as follows:

"Provisional measures may be taken only after a preliminary affirmative finding has been made that
a subsidy exists and that there is sufficient evidence of injury as provided for in Article2,
paragraph 1(a) to (c). Provisional measures shall not be applied unless the authorities concerned
judge that they are necessary to prevent injury during the period of investigation.”

The types of provisional measure that could be imposed by a signatory were defined in Article 5:2:

"Provisional measures may take the form of provisional countervailing duties guaranteed by cash
deposits or bonds equal to the amount of the provisionally calculated amount of subsidy."

The bonding requirement and the suspension of liquidation of entries of softwood lumber from Canada
had been imposed by the United States not only prior to a preliminary determination of the existence of
asubsidy, but even prior to the self-initiation of a countervailing duty investigation on 31 October 1991.
The introduction of these measures by the United States absent a preliminary determination of the
existence of a subsidy and injury was prima facie inconsistent with the aobligations of the United States
under Article 5:1 of the Agreement.

36. Canada considered that the imposition of provisonal measures by the United States on
4 October 1991 could not be judtified under Article4:6 of the Agreement which alowed for
"expeditious actions" under very narrowly defined circumstances:

"In the event of violation of undertakings, the authorities of the importing signatory may take
expeditious actions under this agreement in conformity with its provisions which may constitute
immediate application of provisional measures using the best information available.”
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Any action taken under this provision must be "in conformity with" the provisions of the Agreement.
One such provision was Article 4:2 which stipulated that no countervailing duty shall be levied on any
imported product in excess of the amount of the subsidy found to exist. Ne°such determination of
subsidy had been made by the United States; the only final determination on the existence of a subsidy
(made in 1983) had concluded that imports of softwood lumber products from Canada were not
subsidized.

37. Canada also pointed out in this respect that a signatory could only take action under Article 4:6in
the form of immediate application of provisional measures if an undertaking had been violated. Asthe
MOU concluded between Canada and the United States on 30 December 1986 had been negotiated
outside the framework of the countervailing duty legidation of the United States, no "undertaking”
within the meaning of Article4:5 existed and no "violation" within the meaning of Article4:6 had
occurred.  One of the provisions of the MOU had alowed for either party to terminate the
Understanding at any time upon thirty days written notice. Canada had acted in accordance with this
provision when on 3 September 1991 it had given notice of its intention to terminate the MOU, effective
4 October 1991. Canada could not be construed in any way of violating the MOU by adhering to its
terms and conditions.

38. The United States argued that the measures taken on 4 October 1991 with respect to entries of
softwood lumber products from Canada found their legal basis in Article 4:6 of the Agreement. The
United States considered that (1) the MOU concluded between Canada and the United States on
30 December 1986 congtituted an undertaking within the meaning of Article 4:5(a) of the Agreement;
(2) Canadas withdrawal from the MOU provided a basis for expeditious action under Article 4:6 of the
Agreement and, (3) the suspension of liquidation and imposition of bonding regquirements were
specifically recognized in the Agreement as forms of "provisona measures' authorized under
Article 4:6.

11 Statusof the MOU under Article 4:5 of the Agreement

39. The United States argued that the MOU by its terms constituted an undertaking within the
meaning of Article4:5 of the Agreement. An undertaking under Article 4:5 existed if (1) a signatory
agreed to eliminate or limit a subsidy or to take other measures concerning its effects and (2) a
countervailing duty investigation was suspended or terminated as a consequence. In the case of the
MOU on softwood lumber, both these elements of an Article 4:5 undertaking were expressly met in the
actions taken by the United States and Canada in concluding and implementing the MOU and were
explicitly reflected in the text of the MOU itsdlf. First, the United States had terminated the
countervailing duty investigation upon implementation of the MOU: Article 3(a) of the MOU expressy
provided that termination of the countervailing duty investigation was a condition precedent on
implementation of the MOU. Second, Canada had imposed an export charge in the precise amount of
the margin preliminarily established in October 1986 in an investigation conducted under US law in
accordance with the provisions of the Agreement: Article 4(b) of the MOU established an export charge
in the amount of 15 per cent to be collected by Canadian federal authorities or offset through the
implementation of replacement measures by Canadian provincia authorities under the MOU. Thisrate
was identical to that established in the preliminary determination of subsidization in the countervailing
duty investigation. The provisions in Article7 of the MOU, which served the monitoring function
contemplated in Article 4:6 of the Agreement, reinforced the conclusion that the MOU constituted an
undertaking within the meaning of Article 4:5 of the Agreement.

40. Canada argued that it had never considered the MOU to be an undertaking and had not treated it as
such. Canada had specifically sought and obtained the termination by the United States of the
investigation initiated in June 1986 (Articles 3(a) and 3(d) of the MOU). In addition, Article 4:5(a)(i) of
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the Agreement described undertakings as actions whereby "the government of the exporting country
agreesto eliminate or limit the subsidy or take other measures concerning its effects’. Since Canada per
Article 3(b) of the MOU had not accepted that there was a subsidy, it could not have agreed "to
eiminate or limit the subsidy or take other measures concerning its effects’. The MOU therefore could
not have been an undertaking within the meaning of Article 4:5(a)(i).

41. The United States observed, in response to Canada's argument that it had specifically sought and
obtained the termination of the countervailing duty investigation, that the Agreement expressly
recognized that both suspension and termination agreements could serve as undertakings between
signatories. In response to Canada's argument based on Article 3(b) of the MOU, the United States
argued that Canada's reasoning that an undertaking within the meaning of Article 4:5 could exist only if
the signatory alleged to be providing a subsidy expressly agreed that the practice in question was a
subsidy under the Agreement would eliminate the prospect of concluding an undertaking in most cases,
thus undermining the purpose of Article4. Canadas argument ignored the fact that most undertakings
arose because a country wanted to avoid an express finding of subsidization. The United States
furthermore observed that it was disingenuous now for Canada to assert that its decision to enter into the
undertaking was tantamount to the two parties agreeing that Canada's stumpage pricing practices did not
congtitute subsidies. Had Canada so believed, it could have pursued its complaint referred to the Panel
established in August 1986 through to completion. The United States, referring to Article 58 of the
Vienna Convention on the Law of Treaties (1969), also argued that the Canadian argument that
Article 3(b) of the MOU meant that the United States had somehow implicitly waived its rights to
enforce the MOU under Article4:6 of the Agreement was contrary to the established principle of
international law that a bilateral agreement would not waive the rights of the parties to that agreement
under an existing multilateral agreement unless such a waiver was explicit and the parties to the
multilateral agreement had been notified of the waiver. In the case of the MOU, there was no such
expresswaiver of rights under the Agreement.

42. Canada pointed out that it was not disputing that the Agreement provided for undertakings
involving either the termination or the suspension of a countervailing duty investigation. While the
Agreement allowed signatories to use suspension and termination agreements as undertakings, the
Agreement did not require signatories to use either form of agreement (or to allow undertakings at all).

The countervailing duty legidation of the United States provided in section 704 (i) of the Tariff Act
of 1930, as amended, for the authority to take action in respect of violation of suspension agreements
concluded pursuant to sections 704 (b) or (c), but not in respect of termination agreements, as this
phrase was used in Article 4:5 of the Agreement. The fact that the United States had availed itself of the
authority to use suspension agreements as "undertakings' did not allow it to transform separate and
substantively different trade agreements into "undertakings' ex post facto by calling such agreements
"termination agreements'. The action taken by the United States in instituting the bonding requirements
had been taken under the authority of section 301 of the United States Trade Act of 1974, outside the
countervailing duty legidation of the United States. The EEC, in contrast, had specifically provided for
the acceptance of "termination agreements' as "undertakings' in Article10:6 of the Regulation
providing for the authority to apply countervailing duty measures, and for the imposition of provisional
measures upon withdrawal from such agreements, as provided under the Agreement.

43. Inresponse to the argument of the United States that, if the MOU had been intended by the parties
to be outside of the provisions of the Agreement, there should have been an expressed intention of the
parties to suspend inter se the operation of Article4, Canada argued that the principa fallacy in this
argument was that the "right" that was supposedly being "waived" simply did not exist in the context of
theMOU. The United States had no rights under Article 4:6 of the Agreement with respect to the MOU
because the MOU was not an undertaking under Article 4:5 of the Agreement. N°"waiver" of rights
under Article 4:6 had therefore been necessary and, accordingly, there had been no obligation to notify
the signatories of the Agreement of such a "waiver". The termination of the countervailing duty
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investigation in January 1987 had extinguished any right of the United States to use the investigation
initiated inJune 1986 as a basis for the impostion of provisonal measures. The fact that an
independent trade agreement, outside the provisions of the countervailing duty law of the United States,
was concluded at the same time a countervailing duty investigation was terminated did not make that
agreement an undertaking for purposes of Article 4:5 of the Agreement and did not lead to the accrua of
rights under the Agreement as a result of the conclusion of that independent agreement. This was
confirmed by Article 4:8 of the Agreement which through the use of the word "shall" set out mandatory
notification requirements whenever a countervailing duty investigation was suspended or terminated,
pursuant to Article 4:5. Thus the rights and procedures of Articles 4:5 and 4:6 had to be invoked; they
were not automeatic.

44. In light of the statement of the United States that in the case of the MOU Canada and the
United States had not expressed an intention to suspend obligations under the Agreement, the Panel
asked the United States to comment on the fact that in its semi-annual report of countervailing duty
actions in the first half of 1987 the United States had indicated with respect to the investigation of
softwood lumber from Canada that "the case” had been "withdrawn". In response, the United States
pointed out that this notification indicated the disposition of the case or investigation and did not in any
way state or imply that the United States was waiving its rights under Article4. This notification, like
the notification of the MOU to the Panel established in August 1986 and to the Committee on Subsidies
and Countervailing Measures and the notification by the United States in its semi-annual report for the
second half of 1991 all contradicted Canada's position that the MOU had existed outside the parameters
of the Agreement.

45. Canada noted that there was no explicit provision in the MOU which precluded the United States
from taking countervailing duty action on the softwood lumber products covered in the MOU. Canada
had considered the purpose of the MOU to avoid "the enactment of legidated restrictions or further
investigation under US trade law", and to this effect, an agreed side letter was included in the MOU
stating that "in the event of further investigations under US law, Canada may exercise its right to
terminate the agreement”.

46. The United States observed that the text of the MOU itself did not address the issue of whether, as
long as the MOU remained in force, there would be no new countervailing duty investigations initiated
on softwood lumber from Canada. However, it was clear that the MOU was dependent upon the
withdrawal of the existing countervailing duty case and that the filing of a new countervailing duty
petition would have led to the prompt termination of the MOU. In a side letter Canada had stated its
view that "the objective of the MOU ... involves ... avoiding ... further investigations under US trade
law". This would be a prime objective for any country (or the country's exporters) in concluding a
termination undertaking within the meaning of Article4:5. Indeed, it would be inconsistent with
Article VI to impose countervailing duties on a product aready subject to a suspension or termination
undertaking in connection with the same practice or programme.

47. Canada considered that the term "undertaking" in the title to paragraph 6 of the MOU had meaning
only in the context of the MOU. It had no relevance under the Agreement.

48. The United States considered that the fact that paragraph 6 of the MOU is entitled "Additional
undertaking" was of significance in that under the Agreement the MOU could not have been anything
else.

49. Canada also argued that the fact that the MOU had not been treated by the United States as an
undertaking supported its view that the MOU had not constituted an undertaking within the meaning of
Article 4:5 of the Agreement. First, the United States had not notified the MOU as an undertaking in its
semi-annual report of countervailing duty actions covering the period 1 July-31 December 1986
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(SCM/84(Add.4), as required by Article2:16 of the Agreement. Second, the MOU had not been
notified as an undertaking in the Federal Register notice of the termination of the investigation initiated
in June 1986, as required by Article 4:8 of the Agreement. Indeed, the United States had terminated the
investigation, stating that the petition had been withdrawn and that the preliminary determination was
without legal force or effect. In the exchange of letters accompanying the MOU, the United States had
expressly advised Canada that it considered the MOU to be a "trade agreement" for the purposes of US
law. Thiswas intended to bring the MOU under the authority of Section 301 of the Trade Act of 1974
precisaly because the United States would not be able to enforce the MOU under the "suspension
agreement” provisions of its countervailing duty law. Third, the bonding requirement and suspension of
liquidation of entries on 4 October 1991 were imposed by the United States under the provisions of
Section 304 of the United States Trade Act of 1974. These provisions were not part of the legidation
notified by the United States to the Committee on Subsidies and Countervailing Measures in document
SCM/1/Add.3 of 30 April 1980 (Tariff Act 1930, as amended). The United States Trade Representative
(USTR) had not been notified to the Committee as the responsible agency for dealing with the initiation
and conduct of countervailing duty investigations.

50. Canada further pointed out in this context that during the life of the MOU, no steps had been taken
by either party with respect to the notification of the GATT or the Committee on Subsidies and
Countervailing Measures regarding the characterization of the MOU as an undertaking. This lack of
action was not an omission. Both sides had been well aware of the obligations to notify an undertaking
under the Agreement. Canada noted in this regard that the Agreement did not distinguish between
substantive and procedural requirements of undertakings. While the text of the MOU had been provided
to the Chairman of the Panel established by the Committee in July 1986, this had been done solely for
the purpose of informing the Panel that a mutually satisfactory solution had been reached in the dispute
examined by that Panel. In the Federal Register notice of the imposition of interim measures on
4 October 1991 the United States had not referred to any violation of an undertaking. In introducing
these measures, the United States had not made any reference to the application of the provisions of the
Agreement. These omissions were further evidence that the United States had not considered the MOU
to be an undertaking within the meaning of the Agreement. The United States had considered the MOU
to be outside its countervailing duty law until after the termination of the MOU. It was only on
16 October 1991 that the United States had stated in bilateral consultations with Canada that it
considered the MOU to be an undertaking under Article 4:5 of the Agreement.

51. Inresponseto Canada's argument that the United States had not treated the MOU as an undertaking
within the meaning of Article 4:5 of the Agreement, the United States argued that the MOU was treated
precisaly as any ‘termination undertaking' under Article 4 would be treated under US law. Moreover,
Canada's argument ignored that under international law the subjective intent of the parties to an
agreement was irrelevant for purposes of interpreting the agreement: what mattered was the intention of
the parties as expressed in the text. This was confirmed both by the jurisprudence of the ICJ and by
Article31 of the Vienna Convention on the Law of Treaties (1969). Thus, the purpose of an
international agreement was not determined by the unexpressed intent of one of the parties to the
agreement. In addition, Canada was factually incorrect in claiming that the United States had not treated
the MOU as an undertaking within the meaning of Article4:5 of the Agreement. The record
demonstrated that the United States had considered the MOU as a termination undertaking within the
meaning of Article 4:5 of the Agreement. For example, in the context of the United States-Canada FTA
Chapter 19 bilatera Working Group the suspension agreement on raspberries and the MOU on
softwood lumber were treated identically as "bilateral agreements’ arising out of countervailing duty
investigations but not covered by countervailing duty orders. Similarly, the United States had explicitly
indicated to Canada that it planned to enforce the MOU as a trade agreement, which showed that the
United States saw the MOU as an enforceable undertaking, as this would be the only means of enforcing
atermination undertaking under US law.
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52. The United States aso considered that the record did not support Canada's contention that Canada
al along considered the MOU to be a bilateral agreement concluded, implemented and terminated
completely outside the Agreement. To the contrary, the record demonstrated that Canada considered the
MOU to be fully consistent with its obligations under the General Agreement. In view of this, the
position urged by Canada in this proceeding strained credulity. Canada would have the Panel believe
that (1) the MOU bore no relation to the countervailing duty investigation conducted in 1986,
notwithstanding that implementation of the MOU was expressly contingent on the termination of that
case; (2) the MOU bore no relation to the obligations of the United States and Canada under the
Agreement, notwithstanding that the proceedings of a dispute settlement Panel under the Agreement had
also been terminated upon the implementation of the MOU, and the MOU had been specifically notified
in connection therewith; and (3) the MOU bore no relation to the obligations of the United States and
Canada under the General Agreement, notwithstanding that Canada had taken care to emphasize that the
MOU was fully consistent with those obligations. In the face of the record, Canadas post hoc
contentions simply did not stand. Both Canada and the United States had considered the MOU to fall
within their obligations under the General Agreement. In any event, even if Canada could so
demonstrate, its view would not overcome the basic fact that the MOU on its face constituted a
termination undertaking within the meaning of the Agreement.

53. The Panel asked the United States to explain its view on how the fact that Canada had considered
the MOU to be consistent with its obligations under the General Agreement indicated that Canada had
treated the MOU as an undertaking within the meaning of Article 4:5 of the Agreement. In response,
the United States observed that the only manner in which a countervailing duty investigation could be
terminated by agreement was Article 4 of the Agreement. Accordingly, the MOU could only have been
atermination undertaking within the meaning of Article 4 of the Agreement.

54. The United States argued that it had twice notified the GATT of the termination of the
countervailing duty investigation and the conclusion of the undertaking: (1) jointly with Canada
through the "Agreed Minute appended to the MOU", and (2) by letter dated 29 January 1987, from
Ambassador Samuels to the Chairman of the 1986 Panel. The terms of the MOU had been outlined in
the Panel Report (SCM/83) and a copy of the MOU had been made available in the secretariat for
consultation by interested signatories. Even if the United States had not complied with the notification
requirements of Article 4:8 of the Agreement, this non-compliance with a procedural requirement could
not have prejudiced substantive rights of the United States under the Agreement. In addition, for its
part Canada had done nothing to demonstrate that it had taken any action making clear that it did not
consider the MOU to be a termination undertaking within the meaning of the Agreement.

55. In response to Canada's argument that it was only on 16 October 1991 that the United States had
for the first time indicated to Canada that it considered the MOU to be an undertaking within the
meaning of Article 4:5 of the Agreement, the United States observed that the record of this proceeding
demonstrated that Canada had not implicitly or explicitly informed the United States that it considered
the MOU to be outsde the scope of Canadas obligations under the Agreement. During the
pre-initiation consultations held between Canada and the United States in October 1991 under
Article 3:1 of the Agreement the United States had mentioned, in response to a question from Canada
and amost in passing, that the interim measures derived from the rights of the United States under
Article4:6 of the Agreement. The United States was at that time and remained surprised that Canada
would challenge that basic fact. Thus it was not until these pre-initiation consultations that the
United States redlized that Canada questioned that the United States and Canada both had rights and
obligations under the Agreement with respect to the MOU. Accordingly, prior to that time, the
United States had not deliberately employed language identical to that found in the Agreement, since the
Agreement did not require particular language to be used in taking actions under its provisions.

Nonetheless, the United States had clarified this matter, including by notifying the action taken
following Canadas withdrawa from the MOU to the Committee on Subsidies and Countervailing
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Measures in its semi-annua report covering countervailing duty actions taken in the second half
of 1991.%

56. The Panel asked the United States to explain its views on how the fact that the United States had
informed Canada that it considered the MOU to be a trade agreement for purposes of its domestic trade
laws indicated that the United States had treated the MOU as an undertaking under Article 4:5 of the
Agreement. In response, the United States observed that the Agreement expressly suggested that the
proper form for an undertaking was a trade agreement because Article 4:5 provided that an essential
condition of an undertaking was that "the government of the exporting country agrees to eliminate or
limit the subsidy ...". In addition, at the time of the entry into force of the MOU the United States had
indicated that it would enforce its rights under the MOU. It had been understood that the designation of
the MOU as a trade agreement was intended to have that effect. It should be presumed, absent strong
evidence to the contrary, that the United States had planned enforcement actions consistent with the
Agreement. The United States also noted in this context that, immediately after the MOU had come into
effect, it had exercized its right to enforce the MOU as an agreement. Until the proceeding before this
Panel, Canada had not complained that this enforcement action by the United States was improper on
the ground that the United States had not notified the provisions of section 301 of the Trade Act of 1974
to the Committee on Subsidies and Countervailing Measures. Canadas silence with respect to this
enforcement action therefor undercut the position taken by Canada in the proceedings before this Panel.

57. In response to Canada's argument that the Agreement did not distinguish between substantive and
non-substantive requirements for undertakings, the United States observed that the MOU had been
notified in accordance with the requirements of the Agreement. In addition, the fact was that the MOU
was a termination undertaking by definition (under Article 4:5 of the Agreement). Even if the MOU had
not been properly notified (a contention of Canada with which the United States did not agree), this fact
would not defeat nor in any way detract from the substantive essence of the MOU as an undertaking.

Finally, the Agreement in fact did make a distinction between procedural and substantive requirements.

The substantive requirements for undertakings were laid down in Article 4:5 whereas the procedural
requirements relating, inter alia, to notification, were contained in a separate provision, Article 4:8.

58. The United States denied that the fact that the bonding requirements were imposed under the
authority of the USTR was probative of the question of whether the MOU constituted an undertaking
within the meaning of Article 4:5 of the Agreement. Canada incorrectly asserted that the USTR was
conducting the countervailing duty investigation. In fact, the investigation was conducted by the
Department of Commerce and the USITC. The USTR had imposed the suspension of liquidation and
the bonding requirements because, under US law, the Department of Commerce did not have the
authority to do so. Nothing in the US notifications to the Committee did or could limit the USTR's
authority to take this limited action and similar action had been taken in 1987 without protest. The case
of the MOU was unique in that, prior to the termination of the MOU, the United States had never had to
act in the context of a country violating a termination undertaking under Article 4:6. As soon asit had
become evident that the United States would take action, it had promptly notified the Committee on
Subsidies and Countervailing Measures. In any event, even if (assuming arguendo) the United States
had been unaware of its rights under the Agreement to act as it did, and even if it had not properly
notified the Committee of a specific manner of implementation of those rights prior to taking such
action, the failure to meet a procedural requirement could no more defesat rights of the United States
than the failure to notify a subsidy could be taken as congruent with a violation of the Agreement based
on providing that subsidy.

59. Inresponse to a question by the Panel as to how the United States had informed the Committee on
Subsidies and Countervailing Measures of the interim measures taken on 4 October 1991 with respect to

2SCM/136/Add.4, 26 March 1992, p.4 and p.8.
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imports of softwood lumber from Canada, the United States indicated that these measures had been
notified to the Committee in the semi-annual report of the United States on countervailing duty actions
taken in the second half of 1991.%

60. Responding to a question by the Panel as to how the nature of the US measures taken on
4 October 1991 as a form of "expeditious action™ within the meaning of Article4:5 of the Agreement
was reflected in the text of the Federal Register Notice announcing these measures, the United States
argued that under Article 4:6 "expeditious actions' could include "immediate application of provisional
measures using the best information available”. Provisional measures were defined in the Agreement as
"provisional countervailing duties guaranteed by cash deposits or bonds equal to the amount of the
provisionally calculated amount of subsidization". The Federal Register Notice of 8 October 1991 had
established a bonding requirement in the amount of the export charge established by the MOU less an
amount reflecting replacement measures agreed to and implemented as of that date. Accordingly, the
Federal Register Notice expressy described actions explicitly authorized by Article4:6 of the
Agreement. Significantly, in the case of a suspension agreement, the provisional measures would not
have reflected the replacement measures introduced by some Canadian Provinces.

61. Canada also argued that the fact that the MOU was outside the framework of the countervailing
duty legidation of the United States supported the view that the MOU had not constituted an
undertaking within the meaning of Article4:5(a)(i) of the Agreement. The Agreement required in
Article 2:2 that the relevant authorities and procedures be notified to the Committee on Subsidies and
Countervailing Measures. In the case of the United States, the legidative procedures notified to the
Committee were those of the Tariff Act of 1930, as amended. The United States had concluded the
MOU outside these procedures and could therefore not claim any rights under Articles4:5 and 4:6 of
the Agreement in relation to the MOU. In addition, the status of the MOU under US domestic law was
relevant insofar asit provided an indication of the intention of the parties at the time they had negotiated
the MOU. It was quite clear that Canada could assume that the United States would act in accordance
with its own law when conducting its affairs. At the time the MOU had been negotiated, the
United States had not acted in accordance with its own internal law regarding undertakings. This
indicated that the intention of the United States was not to create an "undertaking” but, rather, to enter
into an independent bilateral agreement with Canada.

62. In light of Canadas statement that the United States had concluded the MOU outside the
procedures of the Tariff Act of 1930 and therefore could not claim rights under Articles 4:5 and 4:6 of
the Agreement in relation to the MOU, the Panel asked Canada to explain whether it considered that the
procedure for the termination of a countervailing duty investigation upon withdrawal of a petition was
outside the procedures notified by the United States to the Committee on Subsidies and Countervailing
Measures. Canada responded that the termination of a countervailing duty investigation upon
withdrawal of a petition was provided for in section 704(a) of the Tariff Act of 1930 and, as such,
within the procedures notified to the Committee by the United States. However, provisions for
undertakings based on agreements to eliminate or offset completely a subsidy fell under section 704(b)
of the Tariff Act of 1930, as amended, which were not the procedures followed in this case. What was
outside of the procedures notified by the United States to the Committee was the reingtitution of a
previoudly terminated countervailing duty investigation, or the imposition of interim measures following
the termination of a countervailing duty investigation. Neither of these procedures was found in the
Tariff Act of 1930, as amended.

63. In characterizing the MOU as being outside the framework of the domestic countervailing duty
legidation of the United States, Canada made the following points.

25CM/136/Add.4, 26 March 1992.
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64. Fird, the countervailing duty legidation of the United States distinguished between the procedures
for termination of investigations and the procedures for suspension of investigations. Termination of a
countervailing duty investigation could be the result of the withdrawal of the petition which had caused
the initiation of an investigation or of negative determinations by the Department of Commerce or the
USITC. Termination of an investigation could also result from an agreement between the United States
and the foreign government concerned regarding quantitative export restrictions and the withdrawal of
the petition. Once terminated, neither investigations nor proceedings could be resumed. There was no
provision in the countervailing duty law of the United States for the imposition of any measures
subsequent to termination of an investigation upon the withdrawal of the petition. In contrast,
investigations could be suspended under the countervailing duty law of the United States when an
agreement was reached between the United States and a foreign government, under which such
government agreed to offset the subsidy in question, cease the export of the product in question or
eiminate the injurious effects of the subsidized import. Investigations and proceedings continued in
existence even following suspension agreements, subject to annual review. The investigation was
required to be resumed if the suspension agreement was violated, or if the exporting party withdrew
from the agreement. Enforcement of suspension agreements was provided for under Section 704 of the
Tariff Act of 1930, as amended. The undertakings notified by the United States to the Committee on
Subsidies and Countervailing Measures had been of thistype. In the case of the MOU, Canada had not
wanted to conclude a suspension agreement under the US countervailing duty law. Such an agreement
would have had no termination clause and could have left countervailing dutiesin place for an indefinite
and lengthy period, while subjecting Provinces and industry to annual reviews.

65. Second, Article 3(a) of the MOU had stipulated that its terms would be implemented when the
petition in the countervailing duty investigation initiated in June 1986 had been withdrawn and the
notice of termination of the investigation signed. As the United States had been required to declare that
the preliminary determination issued in October 1986 no longer had legal force of effect under US
domestic law, the MOU had stood by itself.

66. Third, the notice published in the Federa Register inJanuary 1987 of the termination of the
investigation initiated in June 1986 had not mentioned the existence of a bilatera agreement between
Canada and the United States concerning softwood lumber. This was at variance with the practice of
the United States of publishing detailed texts of suspension notices for the purposes of undertakings.
Three notices had been published in the Federal Register referring to the MOU. None of these notices
had described the MOU as a suspension or termination agreement under the countervailing duty
legidation of the United States.

67. The Panel asked Canada to comment on the following passage in the Presidential Memorandum of
30 December 1986 under Section 301 of the US Trade Act of 1974:

"This agreement [the MOU] successfully addresses the problems that led the US softwood lumber
industry to file a petition under the countervailing duty law with the Department of Commerce. As
a result, the US industry is withdrawing its petition and the Department of Commerce will
terminate its investigation."**

Canada observed that this statement indicated that the MOU had addressed issues sufficiently that the
petitioning industry decided to withdraw its case under the US countervailing duty law. Upon
withdrawal of the petition, the Department of Commerce was authorized to terminate the investigation
and had done so. These facts, however, had not made the MOU an undertaking under Article 4:5 of the
Agreement. Under the countervailing duty law of the United States, a suspension agreement resulting
from a countervailing duty case fell under section 704 of the Tariff Act of 1930, as amended. The

#52 Fed.Reg., 5 January 1987, p.233.
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document referred to in the quotation was a notification under section 301 of the United States Trade
Act of 1974; this Act had not been notified to the Committee on Subsidies and Countervailing
Measures under Articles 2:2 or 19:5(b) of the Agreement. The three notices published in January 1987
in the Federal Register with respect to the MOU nowhere referred to section 704 of the Tariff Act
of 1930, as amended.

68. The Panel asked Canadato explain whether it was of the view that in the case of the United States
only "suspension agreements' could be considered as "undertakings' within the meaning of Article 4:5
of the Agreement. In response, Canada pointed out that the United States had implemented the
Agreement only in the Tariff Act of 1930, as amended, and that this legidlation did not contain
p[rovisions for undertakings other than "suspension agreements’. Thus, only suspension agreements
could be considered to be "undertakings' within the meaning of the Agreement. The only type of
agreement envisaged by the relevant provisions of the Tariff Act of 1930 in the context of the
termination of an investigation was a quantitative restrain agreement (section 704 (a) (2), as amended).

However, that statute addressed only the procedures and considerations to be used in determining
whether to enter a quantitative restraint agreement, and neither that statute nor the general US
countervailing duty scheme provided any mechanism for the enforcement of such a quantitative restraint
agreement. In the only instance of which Canada was aware in which the United States had entered a
quantitative restraint agreement in the context of the termination of a countervailing duty investigation,
the United States had enacted specific statutory authority in order to provide enforcement authority, and
that authorizgy had not been connected in any way to the Agreement or to the US countervailing duty
legidation.

69. Canada further noted in this context that the Agreement did not require a signatory to impose a
countervailing duty even where all the requirements for the imposition of such a duty had been met.
This discretion available under the Agreement included the ability to withdraw or terminate a
countervailing duty proceeding using procedures other than those set out in Article4:5 of the
Agreement. This was what the United States had done in this case. Article 4:5 was but one method to
terminate a proceeding. Its express inclusion in the Agreement had been necessary because of the
additional rights which flowed from the use of undertakings - the right to impose provisional measures
under Article 4:6 when an undertaking was violated. The fact that the statement linking the MOU and
the withdrawal of the petition occurred in the section 301 notice underscored Canada's point that the
MOU was not an undertaking under the Agreement or under US countervailing duty law. Rather, it was
atrade agreement over which the United States had asserted unilateral 'enforcement’ rights under section
301 of the Trade Act of 1974.

70. In response to Canadas argument that the MOU had not constituted an undertaking under
Article4:5(a) of the Agreement because the domestic countervailing duty legidation of the
United States did not specifically provide for the acceptance of undertakings as a basis for termination
(as opposed to suspension) of investigations, the United States argued that Section 704 of the Tariff
Act 1930, as amended, did contemplate termination of cases through agreements when in the public
interest - i.e. atermination undertaking as in this case. Further, the scope of its domestic law could not
circumscribe rights of the United States under an international agreement. Although the provisions of
domestic law on which the United States had relied to maintain the status quo following Canadals
withdrawal from the MOU were different from the provisions of US law relating to the reinstatement of
a suspended countervailing duty investigation, the manner in which the United States chose to
implement its rights and obligations under the Agreement in its domestic law did not implicate any other
signatory's rights under the Agreement. The manner in which the United States had chosen to enter into
this termination agreement (the MOU) did not implicate a substantive concern because the Agreement,
unlike US law, did not distinguish between suspension and termination agreements.

Zgtedl Import Stabilisation Act of 1984, 19 U.S.C. S 2253 note.
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71. In response to the argument of Canada that the affirmative preliminary determination of
subsidization made by the Department of Commerce in October 1986 had been declared to be without
legal force or effect under US law, the United States noted that this preliminary determination had been
given no effect as res judicata or as binding precedent concerning natural resource subsidies. On the
other hand, the decision had been consistently relied upon by the US courts, the Department of
Commerce, and dispute panels established under the Canada-United States FTA Agreement as strong
authority on matters involving analysis of preferentiality and specificity standards under US
countervailing duty law.

72. Canada considered that the argument of the United States that the scope of its domestic law could
not circumscribe rights of the United States under an international agreement would, if sustained by the
Panel, mean that the United States could impose actions under any trade law and till be in conformity
with the Agreement. Thiswould mean that the obligations of Article 2:2 of the Agreement were without
any meaning and that signatories had no way of knowing when they were entering into a bilateral
agreement with the United States whether it would be considered by the United States as an
"undertaking" for the purposes of the Agreement.

1.2 Termination of theMOU asa" violation" of an undertaking

73. The United States considered that the argument of Canada that the termination by Canada of the
MOU in accordance with the termination clause of the MOU could not be considered to be a violation
within the meaning of Article4:5 of the Agreement would effectively nullify the remedy provided in
Article4:6. Canada’s proffered distinction between withdrawal from an undertaking and its violation
wasillogical onitsface. Canadaargued in essence that provisional measures could not be applied under
Article4:6 if an exporting country decided to take an action inconsistent with the terms of an
undertaking, so long as the exporting country notified the importing signatory of its intention to do so.
Under such an interpretation, no country would ever choose to violate the terms of an undertaking; it
would simply withdraw one day before taking such action and thereby escape the reach of the remedy
provided for in Article 4:6. Canada's argument would aso undermine the Agreement's support for the
conclusion of termination or suspension agreements. The considerable detail provided in Article 4:5,
4:6 and 4:7 of the Agreement concerning the conclusion and treatment of such agreements indicted a
policy in favour of permitting, if not promoting such agreements in lieu of the imposition of definitive
countervailing duties. To permit a signatory to such an agreement to defeat the remedy provided at
Article4:6 smply on the basis that it had "withdrawn™ from an undertaking prior to violating the
undertaking would undermine that policy. Thus, both US and EEC cases had consistently found
"violation" to include unilateral termination of undertakings.

74. Canada, responding to the argument of the United States that Canadas "withdrawal” from the
MOU provided grounds for claiming a "violation" of the MOU, rejected the characterization of the
termination of the MOU as a "withdrawal”. The term "termination” was specifically used in the MOU
and Canada's action was a termination fully consistent with its negotiated rights under the MOU. An
action specifically provided for in a bilateral agreement could not be construed as a violation of that
agreement. Were the position of the United States to be accepted, the lawful termination of any
agreement which settled a trade dispute could be considered grounds for an expedited self-initiation of
an anti-dumping or countervailing duty investigation.

75. The United States pointed out that it did not contest that Canada had acted within its rights under
the MOU by terminating the MOU on 4 October 1991. However, the United States too was acting
within its rights under Article 4:6 of the Agreement to respond to Canadas action. The termination
clause of the MOU could not be used to defeat rights of the United States under Article4:6 of the
Agreement. The termination clause in the MOU had served the same function as atermination clause in



-20-

other types of bilateral agreement: providing an explicit right for either country to withdraw from the
agreement. The consequence of invoking a termination clause was that a country could cease abiding by
the terms of that agreement and not be in violation of an international treaty obligation on the basis of
the bilateral agreement. Thus, it was not the position of the United States that Canada had violated the
MOU by exercizing its right of termination. However, there was no support for Canadas argument that
the termination clause in a bilateral agreement concluded in accordance with the provisions of a
multilateral agreement also served to defeat the rights of the United States under that multilateral
agreement. Canada's argument was contradicted by the terms of Article 4:6 which, inter dia, expressly
reserved to the importing country the right to determine whether the terms of an undertaking were being
fulfilled and related the concept of "violation" to the fulfilment of the objectives of the undertaking.
Since the agreement of the importing country was necessary in order for a countervailing duty
investigation to be suspended or terminated, the continued acquiescence of the importing country was
required to maintain the undertaking. Certainly, either party had the right to withdraw from the
undertaking; however, each must bear the consequences of doing so. In sum, Canadas right to
withdraw from the MOU and the right of the United States to the remedy under Article 4:6 stood side by
side; neither did (nor should be construed to) defeat the other. To do otherwise would discourage
settlement of countervailing duty cases by making inclusion of atermination clause (a common clause in
undertaking) unacceptable to the importing country.

76. The United States pointed out that the language in Article 4:6, which required that a"violation” of
an undertaking occur prior to provisional action, was immediately preceded by the following language:

"Authorities of an importing signatory may require any government or exporter from whom
undertakings have been accepted to provide periodically information relevant to the fulfilment of
such undertakings, and to permit verification of pertinent data.” (emphasis by the United States)

Thus, the Agreement directly linked the ability of the importing country to respond expeditioudly to the
failure to fulfil the substantive terms of the undertaking. The term "violation" had to be interpreted in
this light. Moreover, the Agreement expressy left a determination of the continued need for an
undertaking to the importing country:

"The authorities of an importing signatory shall review the need for the continuation of any
undertaking, where warranted, on their own initiative, or if interested exporters or importers of the
product in question so request and submit positive information substantiating the need for such
review." (emphasis by the United States)

In this respect, the right of an importing country to review the continued need for an undertaking
parallelled the right of the importing country to review the continued need for a countervailing duty
order. Although Canada could have requested a formal review pursuant to Article 4.7, it had chosen to
act unilaterally. While this was Canadas right, it carried certain potential consequences under the
Agreement which Canada sought in this proceeding to avoid. Canadas ability to have requested a
review of the undertaking under Article4 was certainly relevant in determining whether a unilateral
withdrawal from the undertaking should be dealt with under Article 4:6.

77. Inresponse to a question by the Panel on whether alega procedure had existed in the case of the
MOU to ensure that, as an undertaking, the MOU would "not remain in force any longer than
countervailing duties could remain force under this Agreement” (Article 4:7), the United States pointed
out that the MOU had included explicit consultation provisions which would have permitted Canada to
seek a review of any provisions or of the Understanding as a whole. Since Canada had not fully
replaced the export tax on over one-third of Canadian lumber production, this opportunity had never
seriously materialized. It was worth noting, however, that Canada had refused to engage in the required
quarterly consultations in the second quarter of 1991.
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78. In response to a question by the Panel on whether a legal procedure had been available to the
Government of Canada and to interested exporters or importers to request a review of the need for the
continuation of the MOU, the United States stated that a petition to that effect could have been filed at
any time with either the Department of Commerce or the USTR. Such arequest would have been given
due consideration.

79. The United States further argued in this context that in the practice of both the EEC and the
United States a withdrawal from an undertaking was treated in the same manner as a violation of an
undertaking. This practice made sense because the effect of a violation and a withdrawal was identical:
the exporting country signalled its intention not to abide by the terms of the undertaking, on the basis of
which the underlying countervailing duty proceeding had been suspended or terminated. Thus, the
United States had included termination clauses in a number of suspension agreements concluded in
countervailing duty proceedings. Thereafter, if the agreement was terminated or the exporting country
withdrew from the agreement, the Department of Commerce acted to reinstate the suspended
investigation and imposed provisional measures pending the outcome of the completed investigation.

Similarly, in the EEC, if it appeared that a price undertaking had been violated, or if such an undertaking
was withdrawn, the EEC Commission gave the exporter an opportunity to comment and could then
immediately, upon consultation with the advisory committee, impose a provisional duty.

80. Canada noted that the suspension agreements referred to by the United States had specifically
adlowed the United States to reopen the countervailing duty investigation. The underlying
determinations for these agreements had not been expressly declared "of no legal force or effect”, as had
been the case with the MOU. The MOU had come into effect only after the investigation had been
terminated. Thus, in the Certain Red Raspberries from Canada case, cited by the United States,
Section IV .b of the suspension agreement had provided that:

"The provisions of section 704(i)1 of the Act shall apply if: (1) Canada withdraws from this
Agreement; or (2) the Department determines that the Agreement is being or has been violated or
no longer meets the requirements of section 704 of the Act.”

Such a provision had not existed in the MOU, which in Article9 had only provided for the right to
terminate the agreement. This confirmed that the MOU had not been an undertaking within the meaning
of Article 4:5 of the Agreement.

81. In response to a question by the Panel on whether Canada made a distinction between a
"withdrawal" from an undertaking and a "violation" of an undertaking, Canada argued that there were
important distinctions between a withdrawal from, violation of, and termination of an agreement. To
say that a country had withdrawn from an agreement implied that the agreement continued to have some
viability, either because it actually continued to exist or because the withdrawing country had continuing
obligations thereunder. Thisaso wastruein the case of aviolation of an agreement since the agreement
continued to exist and there were continuing obligations thereunder. However, when a country
terminated an agreement, in accord with the express terms of that agreement, there was no further
obligation to comply with the terms of the agreement. The agreement no longer existed and,
accordingly, the non-terminating party had no right to take action based on the act of termination, unless
provided for in the agreement. Ne°such rights existed in the case of the MOU, since the only condition
of termination of the MOU was the provision of 30 days notice. Both Canada and the United States
agreed that Canada had complied with this condition.

82. The United States observed that if Canadas interpretation was accepted, Canada could have
terminated the agreement 30 days after it was signed with no effects - obvioudly a ridiculous result.
Further, the United States pointed out that the distinction Canada was showing - between suspension
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and atermination agreement - was valid as amatter of US law, but irrelevant under the Agreement.
1.3 Other requirementsof Article 4:6

83. The United States considered that Canada's argument that the application of the interim measures
was unwarranted because there had been no prior determination of the amount of a subsidy was based
on a misstatement of fact and ignored the plain language of Article4:6. An affirmative preliminary
determination of subsidization had been made by the United States in October 1986 and the rate
established in that determination had been the basis for the level of the export tax established under the
MOU. In addition, Article 4:6 of the Agreement explicitly authorized the importing country to use "the
best information available" ("BIA") in establishing the amount of provisional measures. In providing
for the use of BIA, the drafters had clearly understood that it might not be possible in the immediate
wake of a country's withdrawal from an undertaking, to obtain and apply new information on the rate of
subsidization. The bonding requirements imposed by the United States explicitly limited the amount of
potential liability of an importer to the rate established in the prior preliminary determination of
subsidization: 15 per cent. Moreover, the Agreement in no way limited action under Article 4:6 to
instances in which there had been a final subsidy finding. Such an interpretation contradicted the
express permission to exporters to seek final subsidy and injury determinations if they chose and would
undercut the purposes of encouraging undertakings in settlement of actions. At the same time, read
together, Article4:6 and Articles5:1 and 5:2 clearly contemplated that the preliminary findings
necessary before imposition of provisona measures could, in the case of enforcement of an
undertaking, occur prior to the adoption of the undertaking. Any other reading would essentially make
Article 4:6 superfluous.

84. Canada argued that Articles4:2 and 5:1 of the Agreement provided that provisional measures
"may only be taken after a preliminary finding has been made that a subsidy exists'. The logic of
Article 4:6 coupled with Article 5:1 restricted the immediate application of provisional measures under
Article4:6 to cases where a preiminary determination existed. In the case before the Pandl, the
preliminary determination made by the United States in October 1986 regarding imports of softwood
lumber from Canada had been declared by the United States without legal force and effect, i.e,, it did not
existin USlaw.

85. TheUnited States argued that, whatever the status under US law of the preliminary determination
made in October 1986, it did not have the ability to circumscribe the rights of the United States under
the Agreement "to take expeditious actions using the best information available". Moreover, the MOU's
limitation of the effects of the 1986 preliminary determination was terminated along with the MOU.

86. The United States considered that the measures taken on 4 October 1991 with respect to entries of
softwood lumber from Canada fell well short of what the Agreement explicitly authorized. The
Agreement expressly permitted the imposition of "provisional measures' in the event of aviolation of an
undertaking. Provisional measuresin turn were defined in Article 5:2 as "cash deposits or bonds equal
to the amount of the provisionally calculated amount of subsidization”. Accordingly, under the
Agreement, as soon as there was a violation of a suspension or termination agreement, authorities of an
importing country were authorized to impose cash deposits in the amount of the estimated margin of
subsidization. In the case of the interim action of the United States, there were two simple elements. a
bonding requirement and a withholding or extension of liquidation. The result of these measures would
be - at most - collection of a duty (contingent upon fina affirmative determinations of subsidization and
injury in the ongoing investigation) in the amount agreed between Canada and the United States in the
termination agreement (15 per cent), less the amount of any replacement measures taken. These actions
fell well within the scope of action permitted under the Agreement.

87. The Panel asked the United States to explain how in its view under the Agreement the termination
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by Canada of the MOU was a ground for the application of interim measures under Article 4:6 and at
the same time constituted a "special circumstance” within the meaning of Article2:1 justifying the
self-initiation of a countervailing duty investigation. In response, the United States argued that
Canada's abrupt withdrawal from the MOU had been based upon a unilateral claim that all subsidy
practices in Canada had ceased to exist. The United States had asked Canada to maintain the status quo
to allow the United States to investigate Canada's claim. Canada had refused this request, which had
given rise to the need for the United States to protect itself in the short term by imposing the interim
measures as well as to a "special circumstance’ namely, the need to commence an investigation as
quickly as possible to verify Canadas claim.

2. SELFINITIATION BY THE UnitedStates OF A COUNTERVAILING DUTY
INVESTIGATION ON 31 October 1991

88. Canada submitted that, in self-initiating a countervailing duty investigation on 31 October 1991
with respect to imports of softwood lumber products from Canada, the United States had acted
inconsistently with its obligations under Article2:1 of the Agreement. There had been no "special
circumstances' to justify the self-initiation of this investigation. In addition, the United States had
initiated this investigation absent sufficient evidence of the existence of a subsidy and sufficient
evidence of injury and causality.

89. The United States submitted that Canada's withdrawal from the MOU had constituted "special
circumstances' within the meaning of the Agreement, justifying self-initiation of the countervailing duty
investigation. Furthermore, the United States had possessed sufficient evidence of the existence of
Canadian provincial subsidies to softwood lumber producers, injury and a causal link between the
subsidized imports and the alleged injury as required by Article 2:1 of the Agreement. Accordingly, the
self-initiation by the United States of the investigation on softwood lumber products was consistent with
the obligations of the United States under Article 2:1 of the Agreement.

2.1 Special circumstancesto justify the self-initiation of a countervailing duty investigation

90. Canada argued that, while in the Notice of Initiation of the countervailing duty investigation of
imports of softwood lumber from Canada the United States had acknowledged that Article 2:1 of the
Agreement required that there be "specia circumstances’ to alow for the sdf-initiation of a
countervailing duty investigation, the factors identified in this Notice as a basis for the self-initiation of
the investigation did not constitute "special circumstances’ for purposes of Article2:1. The Notice had
meade the following statements regarding the aleged specia circumstances:

"We dso determine that Canadas unilatera termination of the MOU...constitutes specid
circumstances within the meaning of Article 2:1 of the ... Subsidies Code."*

and:

"As a consequence of Canada's termination of the MOU, the U.S. lumber industry will be denied
the offset that had been provided by Canadian export charges against what in 1986 preliminarily
had been found to be injurious Canadian subsidies. Furthermore, the U.S. Government and the
U.S. industry will no longer have the ability to determine whether the timber fee increases
instituted in some provinces to replace or reduce the export charge will remain in place because
there will no longer be the exchange of information that occurred under the MOU. "%’

?°56 Fed.Reg., 31 October 1991, p.56056.
%56 Fed.Reg., 31 October 1991, p.56056.
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In the view of Canada, the reasons advanced by the Department of Commerce in the Notice of Initiation
did not constitute specia circumstances justifying the self-initiation of an investigation. If the US
softwood lumber industry could be injured by the termination of the MOU, there was ample provision
within the Agreement for this well-organized industry (which had already submitted petitions in two
previous cases) to request theinitiation of a countervailing duty investigation. Aswell, the claimed lack
of information and the hypothetical supposition that provincial legidation might change were not special
circumstances.

91. Canada noted that in the Notice of Initiation mention had been made of "the special circumstances
resulting from Canada's breach of the agreement between the two governments which had resulted in
execution of the MOU and termination of the CVD investigation."® However, the MOU had
congtituted the whole of the agreement and had not referred to any previous agreement. The MOU had
been terminated by Canadain full compliance with its provisions.

92. Canada further argued that, while the Department of Commerce had explained in the Notice of
Initiation that special circumstances warranting the self-initiation of a countervailing duty investigation
did not exist with respect to the Maritime Provinces because these Provinces had not been subject to the
export charge, under the MOU since 1987 British Columbia had also been exempted from the payment
of the export charge on softwood lumber products. On that basis, the same logic should apply to British
Columbia as to the Maritime Provinces for purposes of defining whether "special circumstances'
warranting self-initiation of a countervailing duty investigation existed. Yet, the United States had
capricioudly decided that "specia circumstances’ existed for British Columbia but not for the Maritime
Provinces.

93. Finaly, Canada argued that the claim of the United States that "special circumstances’ existed
warranting the self-initiation of the entire countervailing duty investigation could not apply to measures
affecting the export of logs. Such measures had not been subject to the MOU concluded
in December 1986 and the alleged "violation" of this MOU therefore could not justify the invocation of
"specia circumstances' to alow for the self-initiation of a countervailing duty investigation with regard
to these measures.

94. The United States argued that the unilateral termination by Canada of the MOU on softwood
lumber had constituted "special circumstances’ within the meaning of Article 2:1 of the Agreement.

The Notice of Initiation of the countervailing duty investigation had specified that this termination
would deny the US softwood lumber industry the offset against injurious subsidies and would deny both
the United States Government and the US industry the ability to determine whether the timber fee
increases ingtituted in some Canadian Provinces to replace or reduce the export charge would remain in
place, because the exchange of information provided for under the Memorandum of Understanding
would be terminated. In fact, the consultations had proven an important aspect of the MOU, particularly
with respect to British Columbia, in the five years of the MOU. Canada's argument that the US industry
itself could have filed a countervailing duty petition ignored the extremely short lead time that would
have been available to the industry to prepare a petition in a situation where subsidised imports had
aready been preliminarily determined to be causing material injury. Also, unlike the typical
countervailing duty case, in this case the Department of Commerce already had in its possession
sufficient information concerning the subsidy and injury factors. Also, unlike in the typical situation,
requiring the industry to present such information would have been unnecessary and would merely have
delayed the initiation of the proceedings for no reason. Moreover, the industry aready had presented a
petition; imposing the burden of a new petition on the industry when the Department had possessed
sufficient evidence to initiate an investigation would have been absurd. In short, in this specid
situation, the Department of Commerce had been in the best position to seek expeditious initiation of a

%56 Fed.Reg., 31 October 1991, p.56056.
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countervailing duty investigation.

95. In response to Canada's argument that no "special circumstances' could have existed to warrant
self-initiation of an investigation with respect to imports from British Columbia, the United States
argued that Canada was incorrect in arguing that British Columbia and the Maritime Provinces should
have been treated identically. The Maritime Provinces had never been subject to obligations under the
MOU, while exports from British Columbia initially had been subject to export charges under the
Memorandum and subsequently had been subject to replacement measures. These replacement
measures were instituted under the terms of the MOU, were subject to the monitoring and enforcement
provisions of the MOU and could be removed or offset following Canadas termination of the MOU.
The United States also noted that it had not self-initiated a case against Canadian log export restrictions.
The MOU explicitly treated the provinces differently.

96. Canada noted that, during the negotiations on the Agreement on Implementation of Article VI of
the General Agreement (1967) the United States had taken the position that the "special circumstances'
under which self-initiation of an anti-dumping duty investigation could take place existed when the
domestic industry lacked sufficient knowledge or sufficient resources and organization to acquire the
knowledge that dumping was the cause of its difficulties® In the proceedings before this Panel the
United States had argued that "special circumstances' existed for self-initiation because termination of
the MOU on softwood lumber would deny US producers the "offset against injurious subsidies' under
the Memorandum, and would deny the US Government the information to determine whether British
Columbia and Quebec would roll back their replacement measures under the Memorandum of
Understanding. Additionally, the United States had provided several purported reasons why US
domestic producers were not in a position to submit a petition for the initiation of a countervailing duty
investigation. Canada considered that the first two stated reasons were not pertinent since they did not
address why the US Government, rather than the US domestic producers, should be responsible for
preparing the basis on which to initiate an investigation into any injurious subsidies which might exist.

By the reasoning followed by the United States - that there must be immediate protection against any
possible subsidies which might exist currently or in the future - the rule on "specia circumstances'
would completely overwhelm the normative rule under the General Agreement that countervailing duty
investigations would be initiated only upon industry petition.

97. The United States observed that the rationale for self-initiation that an industry lacked resources
was not a sole basis for 'specia circumstances and could not be such. In addition, the Agreement did
not require 'specia circumstances which prevented effective filing of a petition by domestic producers,
athough such circumstances did exist in this case.

98. Canada further argued in this context that there had been no “"specia circumstances' which
prevented US domestic producers from filing a countervailing duty petition. First, US lumber producers
were very well organized, and had access to a wide array of information maintained in the ordinary
course by numerous government agencies and trade associations.  US producers had twice previously
submitted petitions sufficient to launch countervailing duty investigations. The provision in the MOU
requiring advance notice of termination had provided an opportunity for US domestic producers to
prepare a petition, Second, while the United States had referred to the fact that there had been an
affirmative preliminary determination of subsidisation in October 1986, following the conclusion of the
MOU the United States had declared this determination to be without legal force and effect. To attempt
to resuscitate this determination after the MOU had been executed and relied upon by the parties and
then faithfully terminated according to its provisions, was to ignore common principles regarding the
interpretation and application of treaties. Third, the argument that US domestic producers already had

Anti-Dumping Checklist: Comments by the United States (Sub-Committee on Non-tariff Barriers
Group on Anti-Dumping Policies) TN.64/NTB/10/Add.3 (28 April 1966) p.7.
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submitted a petition was unavailing. The domestic producers had withdrawn their petition on
30 December 1986. The letter in which this withdrawa had been announced was expressdy without
prejudice to the petitioner's right to file another petition in respect of the same Canadian acts and
practices at any time. Finally, the United States' self-serving declaration that it already had in its
possession information concerning the subsidy and injury factors presumed the answer to questions
which Canada had requested the Panel to address and could not provide an independent basis for
ignoring the petition requirements of the Agreement.

99. The United States submitted that the Agreement did not define the term "specia circumstances'.
Furthermore, the position adopted by the United States during the negotiations in the Kennedy Round
smply provided one example concerning 'special circumstances in an anti-dumping proceeding.
Because no universally accepted definition of the phrase 'specia circumstances existed, a signatory's
interpretation of that term was necessarily subject to a case-by-case analysis based upon a standard of
reasonableness. In this regard, Canada had failed to demonstrate that the interpretation espoused by the
United States in this case somehow was unreasonable or otherwise conflicted with an express provision
of the GATT texts. For these reasons, Canada's arguments necessarily failed.

2.2 Standard of " sufficient evidence'

100. Canada noted that the last sentence of Article 2:1 of the Agreement set out the conditions for the
self-initiation of a countervailing duty investigation asfollows:

"If in special circumstances the authorities concerned decide to initiate an investigation without
having received such a request, they shall proceed only if they have sufficient evidence on al
points under (@) to (c) above."

While there was no definition in the Agreement of what constituted "sufficient evidence" in
countervailing duty investigations undertaken in response to petitions from industry, logically a higher
standard of "sufficient evidence" was required for self-initiated investigations. This was reflected in the
exceptional nature of self-initiation, which could take place only "in special circumstances' and "only
if" sufficient evidence was possessed. Article2:1 required that a self-initiating government could
proceed only if it had "sufficient evidence'. The standard of "sufficient” wasiits plain language meaning
of "that amount of proof which ordinarily satisfies an unprejudiced mind".*® Canada considered that
"evidence' in the context of Article 2:1 must be relevant, i.e. bear alogical relationship to the existence
of (a) subsidy, (b) injury and (c) causality according to the meanings found in the Agreement.

101. The United States considered that the plain language of Article 2:1 did not support the view that a
higher standard of "sufficient evidence" applied to cases of sdf-initiation of countervailing duty
investigations. This provision allowed for self-initiation of an investigation subject to two conditions:

the existence of "sufficient evidence" of the existence of a subsidy, injury and causality and the
existence of "special circumstances'. While the terms "sufficient evidence" and "special circumstances’
had not been defined and thus remained ambiguous, what was not ambiguous was that the first
requirement for self-initiation was that there be "sufficient evidence'. Elementary rules of legal
construction indicated that the drafters of the Agreement would not have used the term "sufficient
evidence" to mean one thing in the third sentence of Article 2:1 and something entirely different in the
fourth sentence of that provison. There was no support for the proposition that the "specia
circumstances' referenced in Article2:1 of the Agreement in fact established a higher "sufficient
evidence" standard for self-initiation. The plain meaning of the "specia circumstances’ prong of the
rule regarding self-initiation was that the self-initiation option was one that could be applied only in
"abnormal” circumstances. Thus, this term related to the circumstances surrounding the initiation of an

¥Black's Law Dictionary.
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investigation, not to the standard of evidence. Once the "special circumstances’ criteriawere met, there
was no reason for a higher standard of "sufficient evidence".

102. The United States noted that, while the term "sufficient evidence' had been left undefined in
Article 2:1, the context of the term indicated that the drafters intended it to mean evidence sufficient to
establish a basis for investigation: in other words, evidence which provided "a reason to believe" that
subsidies were being provided which were causing threatening injury to a domestic industry.* This
standard was also applied by Canada in initiations of countervailing duty cases. A similar standard had
been applied around the world. In any case, the US initiation easily satisfied Canada's proposed higher
standard.

103. Canada pointed out that self-initiation of a countervailing duty investigation was limited to cases
of gpecia circumstances. In such cases, the investigating authorities could proceed only if they had
sufficient evidence on al three elements mentioned in Article2:1. The use of the words "only if"
implied that there was an especially strong onus of the authorities to ensure the criteria of sufficient
evidence were met as this involved action by investigating authorities acting both as plaintiff and judge.
It wasin this sense that Canada considered a higher standard to be set in cases of sdlf-initiation.

104. Canada disagreed that the "sufficient evidence" standard of Article2:1 was met whenever there
was "reason to believe" that the three elements of Article2:1 existed. The concept of "belief* was
fundamentally subjective. It would alow an investigation to be conducted on the basis of mere
alegation. Such a standard was incapable of multilateral scrutiny as provided for by the Agreement and
the Genera Agreement. The modifier "sufficient” was more than mere alegation. The evidence
required under Article2:1 had to be of an objective, not subjective, nature, capable of multilateral
scrutiny. Canada rejected the argument of the United States that Canadas standard was similar to that
of the United States, stating that Canadas law and practice on initiation was consistent with this
evidentiary standard.

105. Canada considered that the countervailing duty legidation of the United States provided for a
presumption of the existence of evidence of a subsidy unless previous countervailing duty investigations
had ruled the measure in question not to be a subsidy (although even this was not certain, as illustrated
by the fact that in the case of softwood lumber from Canada the only fina ruling made by the
Department of Commerce in 1983 had found that Canadian stumpage programmes were not subsidies).
Article 2:1 of the Agreement clearly obliged investigating authorities to have evidence of the existence
of a subsidy. The standard applied by the United States was to presume the existence of 