REVIEW OF LEGAL AND INSTITUTIONAL INSTRUMENTS
TO FACILITATE INTRA-REGIONAL TRANSPORT AND TRADE

WITHIN SUB-SAHARAN AFRICA

ANNEX VI-16

PROTOCOL ON THE ESTABLISHMENT OF A THIRD PARTY
MOTOR VEHICLE INSURANCE SCHEME (COMESA)



PREAMBLE

 WHEREAS it is provided in sub paragraph {e) of Anticle 85 of the Treaty that the Member States
shall adopt minimum requirements for the insurance of goods and vehicles;

AND WHEREAS it is desirable to prescribe by means of this Protocal a third party motor vehicle
insurance scheme. ’ '

NOW THEREFORE it is hereby agreed as foows:

PART ONE
GENERAL PROVISIONS
" ARTICLE 1
Interpretation

For the purposes of this Protocol, the foliowing terms and expressions shall have the meaning
hereby assigned to them: ' -

~accident” means a happening related to 2 motor vehicle causing personal injuries or material
damage or both-and therefore engages the third party liability of the poiicy holder;

“Council of Bureaux” means the Assembly of National Bureaux which shall co-ordinate and
supearvise the activities of the Nationa! Bureaux;

~Common Market” means the Common Market estabiished by the Trealy:

“insurance policy” means a document issued by the insurer evidencing an agreement to insure
and containing the conditions of the agreement concluded whereby the insurer undetakes for a
specific fea to indemniy the insured for the losses aricing out of the perils and accudents specified
in the contract; . '

“motor vehicie” means any mator vehicle which is constructed or adapted for the use of carriagé of
persons or goods by road, and any trailer or semi-trailer designed to be drawn by sucha vehicle:

“Naticnal Bureau” means a government designated agency in each Member State that shall be
responsible for the management and controf of the Common Market Yellow Card:

“potlicy holder” means a legal or a natural person holding an insurance policy on account of
premium paid for the coverage of the liability in respect of the insured motor vehicle;

"thé yellow card” means the insurance card that shall be issued by the N ational Bureaux ot the
Member States and'shall be evidence of a third party liability cover obtained in accordance with the
laws and regulations In force in the couniry where the accident occurmed;

*“Treaty" means the Treaty for the Establishment of the Common Market for Eastem and Southem
Africa. h
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' ARTICLE 2
: Obl']ecilv‘o

3’1‘3‘ i ’Ff ocol there is heréby established la 'compuisory third party motor vehick hsurance
scheie Kbwdngli t least minimum guarantees as those required by the laws in  force in the Member
States w b vihicles insured are transiting the territories of other Member State .

ARTICLE 3
Structure of the Scheme

1. The third party rmotor vehicie liability insurance scheme estabiished by this P* rotocol shal have, as
its legal technical and financiat basis, the guarantees which are afforded to motori=ts proceeding to the
Member States by taking out an insurance policy on the usual terms with an & nsurer authorised to
undertake this type of business in.the country which is the point ot departure for the joumey.

2. The scheme shall be based materially on a Common Market Yéllow Card he reinafter referred tO as
the ~Yellow Card” and as defined in Article § of this Protocol. :

3. The Yellow Card shall be issued by a National Bureau in accordance with thye provisions of Article
13 of this Protocol. The Yellow Card shall be issued to motorists through the insearers with whom they
have taken out a valid liability insurance policy when driving in their own country.

. 4, Each National Bureau shall settle, on behalf of ts member insurers, claims &rising from accidents
caused abroad by holders of the cards # has issued and shall also handle claims &rising from acciderits

caused in its country by hoiders of cards issued by the National Bureaux.of the MemiDer States.

L gﬁ legal, sdministrative and financial operation of the scheme establishecdd by this Protocol shall
Wkinated and supervised by the Council of Bureaux of which alf the National Bureaux of the

pdi kil es shall be members in accordance with the provisions of Article 16 of tHyis Protocol.

PART TWO
REGULATIONS CONCERNING THE YELLOW CARD

ARTICLE 4
Participants in the Scheme _
1. The Member States shall participate in the scheme as principal participants.

9. Insurers, |rr'95¢ed!ve of their legal or financial strdcture, which are uthoris ed by the competent
authorities of their countries of activity to undertake insurance operations against liatoility risks in respect of
motor vehicle accidents, shall participite in the scheme as subsidiary paricipants . The participation of

such insurers in th} present scheme shall-be subject to their membership in the National Bureau of thewr
countries of activity. -
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ARTICLE &
Obligations of the Pariicipants

The responsibilities of a Member State shall ba, inter-aita:

@

(b)

()
(9)

to recognise the validity of the Yellow Card in its territory and to e vact laws and requiations
for the establishment of the card scheme, and Particularly for the designation of its
Nationat Bureau; o

‘to ensure that its National Bureau is established and functions in  accordance with the
provisions of this Protocol and that it joins the Council of Buregux and complies with its

decisions; :
to guarantee the soivéncy of its National Bureau;’and
to ensure that elther its government or the National Bureau deposits with its Central Bank

or a designated Commercial Bank a minimum of ESACU 200,000 in the fomof either a
letter of credit or security, to guarantee its perdomance.

The cbiigations of a subsidiary participant shall be-

to issue to s policy hoiders Yeillow Cards gu.aranteeing such policy holders adequate

@
cover against motor vehicle third pary risks they incur in the countrie s which they visit ;
(o) to uhdenake. by way of reimbursement to the National Bureau, payrment of compensation
for damages and any accessory or related expenses; and
© to contribute to the operation of the National Bureay and, througgh the Bunau, to the
operating expenses of the Council of Bureaux of Bureaux.
ARTICLE &
The Common Market Yeliow Card
The Yellow Card is hereby established.

The | -buncil of Bureaux shail determine from time fo time matters of form related fothe Yellow
which sfjall be uniform.

The Vellow Card shall inciude but not be limited by the following particuiars:

-

Name and address of the issuing National Bureau;
Name and address of the insurer:

Identification of the veﬁicie;_ '

Name and address of thé policy holder;

Date of issue and of expiry of the card;

Name and address, in each contracting party, of the National Bureau which the policy .
hoider is to notify in the event of an accident; :
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'o- Number of the insurance policy:
- Serial nurmber of the card; -
- List of courtries in which it i-s':valid;; o
. Signature and stamp of the Insurer: and
S . _Sigr;atur'e of the Poflcy holder. e
4. The Yellgw Card which shall be the means of effecting a compulsery molor venhicie third party
:gggzirg‘-:s’scheme within- the.' Common Market, s.h?" b?.;?rlnteﬁl in thf En::g:;lish.l.Franch and Portuguese

5. The guarantee provided by the Yellow Card shall cover the liabitity incurred .by' the holder of the
card in accordance with the laws of each member country which he visits. .

8. Notwithstanding the terms of the insurance palicy under which it is issued, the Yellow Card shall
provide- all the guarantees required by the laws or regulations governing compul sory motor vehicle
insurance in the country in which the accident occurrad. : : :
7. The Yellow Card shail be recognised as a valid certificate of insurance in the territories of the
Member Siates In which the production of such a centificate is required either within thes nationaiterrtory or
at its frontiers, as a condition for circulation of mator vehicles.
8. For a Member State in whose territory insurance is not compuisory by iaw, the guarantee provided '
“ by the Yellow Card shail comespond 1o the third party liability on the motorist in accorciance with the laws
and regulations in force in the Member State where the accident occurred. . ‘ '

.ARTICLE 7 -
Valldity of the Yellow Card

1. The Yellow Card shall be issued for a period of time r~termined in advance, irrespective of the
number of journeys to be performed, the period in question not, exceeding one year.

2. | The Yellow Card _shall be valid for one specitic vehicle and shall in no circumstances be
transferable to another vehicle.

3. During the period of its validity, the Yéllow Card -shall constitﬁte pri)of of the éﬁ(istence of an
insurance policy. ‘ '
PART THREE
THE NATIONAL BIUFIEAU
ARTICLE ‘ 8
Designation of the National Bureau .
The designation of €ach National Bureau shall be determined by the legal provisions in force in

the territory of each Member State. Its mode of operation shall be determined by the legal instrumert by
which it is designated." - : '
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ARTICLE 9
Composltlbn of National Bureau
In accordance with paragraph 2 ot Article 4 of this Protocol, each National Bureau shall be
mposed of insurars authorised by the local supervisory authorities for insurance against motor vehicle
hility risks. In a Member State whera one single Stale-owned insurance comgany has the monopoly ot

insurance operations, that Member State may designate that company to act 1s the National Bureau of
gt country. I : © ‘

ARTICLE 10

Flnancind of the National Bureau .

The National Bureau shail be financed by the contributions ot #s members.- . The amount and
pthod of payment of contributions shall be determined by the Nationai Bureau at the time of admission
membership. ‘ =

The members shall undertake ta place at the disposat of the National Bureau as advances, at its
huest. the sum necessary for its operation. . - . ‘

. ARTICLE 11.

. Withdrawal of Designation
and Replacemant of the Natiocnal Bureau.

The withdrawal of designation of a National Bureau shall be at the intiative ot the Member State.
vided that before the withdrawal becomes effective, the Member State shall notify the Council of
reaux at least six months prior to.such withdrawal; and the notification shall be accompanied by the
nditions: and modalities of such withdrawal and replacement of the National Bureau with a new
signated ore. " . ' ‘ |

ARTICLE 12
Functlons of the 'Natlonf-' Bureau -
The National Bureau shall undartake the functions.of issuing and handling agencies.
S " ARTICLE 13 |
The - Natlonal Bureau as the Issuing Agency
As an igsqing agenéy. the Natio_ﬁal Bureau: S

@ provide the Yeliow Card forms to insurers which are members of the MNationalBureau and
which request them; the National Bureau shall arrange for the printing ot the cards and
shali atiot 1o each of them a serial number. The insurers shall keep a record of cad holders
and shall undertake not to issue cards to-pérsons other than their own policy holdars

(b) arrange with each of the National Bureau of the Member States for the receipt of
statements and claims concerning accidents caused in the territory ot ancther Member
Slate by its policy holders, to proceed with: the investigation of such accidentsand to Pay
compensation on request, supported by the usual documents of proof. Inthe.case of
claims for damages expected to exceed the amount to be determined by the Council of
Bureaux the National Bureau shall obtain prior authorisation tromy the issuing Burexau
before agreeing to any setttement;
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(€

{d)

shall reirmburse free of iransfer or exchange charges a handtling age» Ncy which has paicy
compensation in the currency of its.own country;

M the total amount paid by way of da mages, expenses and dist»ursement or,where

. is made by amicable agreement, the anum agreed in the
seltlement inciuding agreed expenses. Finag shall & n no aecount be
reimbursed: _ ‘

(i) the expenses actually incurred in the investigation and settf @ment of the clairm;
_ and .

(i) the handiing fee which shall be determined in advance and for all cases by the
Council of Bureaux: and

may use the services of the Clearing House of the Common Max rket to effect such
{ransfers.

ARTICLE 14

The National Bureau as a Handling Agency

As a handling agency, the National Bureau shall perform the foliowing operatio ng -

(@)

{b)

(©

H shall act in the best interests of the issuing Bureau as soon as it is informed of an
accident caused in its country by the holder of a Yellow Card issL ed by the Nationayj
Bureau of a Member State. In processing the claim, it shall uridernake necess&ry -
verification concerning the circumstances of the accidesttitind, @ n the basis of the
findings, take any administrative or fion-judicial action g, l) ims necessary. As
provided Dy paragraph (b) of Article 13 of this Protocal, without the prior
authorisation of the issuing Bureau, settle claims uptoa Iiﬂa bigb !:}ﬁ;d by the Council of
Bureaux. It shall, in any case, advise the Issuing Bureau oidfy didins it is handiing on the
latter's behalf. At the judicial level, the Bureau, in its capacty as the ha ndling agency, shaill
be entitled to take any steps to institute or to contest any fegal action. In the cas@ of
claims tor damages beiow a certain amount established by agreemexnt with each of the
other issuing Bureaux, the Bureayu may agree to a settlement out of cowurt,

It shall not knowingly ertrust or relinquish the handling of a claim to o ne or more persons
having interest in the settlement of the claim without the writtan corisent of the issuing
Bureau; and

When the compensation is equal or higher than the amount expected to be fixed' by the
‘Council of Bureaux, the handling Bureau can instruct the Issuing Bureau to request its
Bank to place immediately at its disposal an amount corresponding to the figure of
compensatien.
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PART FOUR
- THE COUNCIL OF BUREAUX
- ARTICLE 15
Preallon of a Councll of Bureaux

The commctih'é‘"ﬁiéi_:ligg‘“a'g}ae to set up a body to be known as the Council of Burax whose
functions are defined in Articlé 18 of this Profocol. . S

ARTICLE 18
Composition of the Council of Bureaux

1. The Couhcil ‘of Buréaux shall consist of cne representative and alternate repsentative
designated by each National Bureau. « '

2. The Chakman and Vice-Chairman of the Council of Bureaux shall be elected #n rotatian among the
members of the Councit of Bureaux for a term of one year. ‘

ARTICLE 17

. Meetings of the Council of Bureaux

1. The Chairman shé eonvene the meetings of the Council of Bureaux.

2. The Council of B_uréédx shall.meet not later than 2 months after the ervtry into foe of this
Protocol. . .

3. The Council of Bureaux shall meet once a year. Extraordinary meetings shall be heid at the
request of any one of the National Bureaux.

4. Half the numbef of members of the Council of Bureaux shall constitute a quO rum for toth ordinary
and extraordinary meetings. :

5. The Rems to be proposed for the agenda shall be submitted in writing to tFye Chairman not later

than 20 days before the megtir_lg. Only items on the agenda shall be discussed.

6. ' The Secretariat of the Common Market shall provide secretarial services to t#e Coundlof Bureaux
until such time as the Council of Bureaux shall have decided to have lts own secretariat. :

7. Each member of the Council of Buraux shalf have one vote and the decis fons of te Council of
Bureaux shall be by simple majority,

ARTICLE 18
Functions of the Counell of Bureaux
The Council of Bureaux shall:

@ have, as general function, the orientation, co-ordination and supervision ovir the whole
of the insurance scheme established by this Protocol:

[(¢)] orientate, co-ordinate and supervise the legal, technical admini strative and financial
operations of the. National Bureaux;
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@

(o)

®

prepare an inter-Bureaux Agreement which shafl be signed by all the National Bureaux
and which the Council of Bureaux shall be eniitled to amend. This Agreement shall in
particular detemine the maximum amounts for the delegation of the pcowers of setlsment
by one National Bureau fo another, and the minimum handiing fee payrable for each case

handied by them;

settle disputes between two or more National Bureaux as to the impe»lementation of the
provisions of this Protocol. The decisions of the Council of Bureaux shall be notified to
the National Bureaux &and the Council of Bureaux shall see to the ir execution. The
decisions of the Council of Bureaux shall be taken by simple majerity. If no agreement is
reached, the matler shall be referred for settiement in accordance wit h the provisions of
Chapter Five of the Treaty; : '

on its own initiative or on the Initiative of any of the Member States, consider and, it
deems it advisable, propose changes in the laws or regutations of the AMernber States with
a view to improving the functioning of the Yellow Card Scheme, or t© harmonising the
systems of compensaiion for damages occasioned by road traffi#c accident, or to
improving accident prevention; and - C : '

establish its annual budget and shall fix the annual contributions to be paid by members
which shall be an equal amount among its members. o ‘
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