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| NTRODUCT| ON

I n accordance with Article 1904 of the United States-Canada
Free Trade Agreenent ("FTA") and inplenenting legislation!, this
Bi nati onal Panel ("Panel") has been convened? to review the Final
Results of the International Trade Adm nistration, U S. Departnent
of Comerce ("Commerce"), for the fifth admnistrative review
("Fifth Review') of the countervailing duty order (the "Order")?® on
inports of live swine from Canada ("Final Results"), which were
publ i shed on October 7, 1991.4 On COctober 11, 1991, the Canadi an
Pork Council ("CPC') initiated the proceedi ngs before this Panel by

filing a Request for Panel Review.?®

! United States-Canada Free Trade Agreenent, January 1,
1988, 27 I.L.M 281 (1988), in force January 1, 1989; see also 19
U S C 82112 P.L.100-216.

2 Bi national Panel jurisdictionis provided for by Article
1904(2), FTA, and by 8 516A(g) (2) of the Tariff Act of 1930, as
anmended, 19 U S. C. 8§ 1516a(g) (2) (1992).

3 Countervailing Duty Order: Live Swine from Canada, 50
Fed. Reg. 32880 (August 15, 1985).

4 Live Swine from Canada; Final Results of Countervailing
Duty Adm nistrative Review, (C 122-404), 56 Fed. Reg. 50560 (1991).

5 On COctober 15, 1991, the Governnent of Quebec filed a
request for panel review On Novenber 6, 1991, P. Quintaine & Son
Ltd. and Pryne Pork Ltd., filed conplaints. On Novenber 12, 1991,
The Canadi an Pork Producers Council, the Governnent of Quebec and
the Governnent of Canada filed conplaints. Notices of Appearance
were filed by the National Pork Producers Council on Novenber 19,
1991 and Commerce on Novenber 25, 1991.
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The Fifth Review covered 38° prograns, of which 16’ were
determ ned by Conmerce to have provided countervail abl e subsidies
to Canadian producers of live swne during the period between
April, 1, 1989 and March 31, 1990 ("Review Period"). The products
involved are classifiable under item nunbers 0103.91.00 and

0103.92.00 of the U. S. Harnonized Tariff Schedules ("HTS").

In the Prelimnary Results, Comerce found that the net

subsidy for the Review Period was 0.0051/1 b CAD for sows and boars

and 0.0937/1b CAD for all other live sw ne. Prelimnary Results,

56 Fed. Reg. at 29230. In the Final Results, this figure was
revised to 0.0049/1b CAD for sows and boars and .0932/1b CAD for
other live swne. Final Results, 56 Fed. Reg. at 50565.

In the proceedi ngs before this Panel, the Governnent of Canada
("Canada") and the CPC chal | enge Conmerce determ nations regarding
t he Nat i onal Tripartite Stabilization Schene for Hogs
("Tripartite"). Tripartite is a farminconme stabilization program
funded by the Canadi an Governnent, the Provincial Governnents and
farmers. The Governnent of Quebec (" Quebec") chall enges Conmerce
determ nations regarding the Quebec Farm Incone Stabilization

| nsurance Program ("FISI"). FISI is a provincial farm incone

6 Al t hough the Final Results state that 38 investigated
prograns were covered in the Fifth Review, the Prelimnary Results
of Countervailing Duty Administrative Review (C 122-404), 56 Fed
Reg. 29224 (1991) ("Prelimnary Results") list 39 prograns.

! Wth respect to 10 of these 16 prograns, Comrerce found
that benefits provided to swi ne producers anmounted effectively to
zero.
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stabilization program In addition to its challenge to the
Tripartite determ nati ons, t he CPC chal l enges Commer ce
determ nations regarding (1) the Feed Frei ght Assistance Program
("FFA"); (2) the Alberta Crow Benefit O fset Program ("ACBOP");
and, (3) the British Colunbia Farm I nconme |Insurance Plan - Sw ne
Producers' Farm I ncone Stabilization Program ("FIIP"'). The FFA is
a national grain transportation assistance programand ACBOP is a
provinci al program designed to conpensate grain users in Al berta
for the increased cost of grain resulting fromthe effect of the
FFA on the grain market. FIITP is also a provincial farm incone
stabilization program

Conpl ai nants contend that the Final Results are not supported
by substantial evidence on the record and are not otherwise in
accordance with law.® Specifically, Conplainants submt, inter
alia, that there are a nunber of findings upon which Comrerce has
relied that are either not supported by substantial record
evi dence, or are contradicted by substantial record evidence that
Conmmerce inproperly ignored. Further, Conplainants argue that
Conmrer ce has applied an inappropriate test for determning de facto
specificity, and that it failed to provide a reasoned articul ation
of its determinations in the Final Results. I n addition, Quebec
argues that the countervailability of FISI is a decided matter that

Commerce is precluded from addressing.

8 Oral argunent before this Panel took place in Washi ngton,
D.C., on May 29, 1992. References to the transcript of the hearing
are identified as "Tr.".
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Conmpl ainant P. Quintaine & Son Ltd. ("Quintaine") submts,
further, that sows and boars are not within the scope of the Order.
Li kewi se, Conplainant Pryme Pork Ltd. ("Prynme") has argued that
weanlings do not cone wthin the scope of the Oder.
Alternatively, Pryme submts that if weanlings are within the scope
of the Order, then Commerce should have either established a
separate rate and subcl ass for weanlings, or have assigned to Pryne
a separate conpany rate on the basis that Pryne exported only
weanlings to the United States during the Review Peri od.

The decision of the Panel is to remand the Final Result to
Commerce for it to reconsider some of its determnations in
accordance with the reasons and instructions of this Panel
hereinafter set forth. |In particular, this Panel is remanding to
Comrerce parts of its determnations regarding Tripartite, FISI,
FI1TP and ACBOP. This Panel has wupheld Conmerce in its
determnation regarding the FFA. The specific remand instructions
of the Panel are set forth in the body of this opinion at the end
of our discussion in connection with each program

Bef ore proceeding with the substantive anal ysis of the issues
that arise in this matter, the Panel wll first address the

standard of revi ew.



1. THE STANDARD COF REVI EW

A. Questions O Law

Article 1904(3) of the FTA requires this Panel to review
Commerce's interpretation in accordance wwth U S. standards of |aw
and of judicial review US law requires that Comerce's
interpretation of the statutes it admnisters be sustained,
provided that the interpretation is reasonable and is based on a

perm ssi bl e construction of the statute. PPG I ndustries, Inc. V.

United States, 928 F.2d 1568, 1571 (Fed. Cir. 1991).° This Panel

o The statute in question is 19 U S C. 8 1677(5). I t
provides in pertinent part as foll ows:

(5) Subsidy
(A In general

The term "subsidy" has the sanme neaning as the term
"bounty or grant" as that termis used in section 1303 of
this title and includes, but is not limted to, the
fol | ow ng:

(1) Any export subsidy described in Annex
A to the Agreenent (relating to illustrative
list of export subsidies).

(1i) The follow ng donestic subsidies,
if provided or required by governnent action
to a specific enterprise or industry, or group
of enterprises or industries, whether publicly
or privately owned and whether paid or
bestowed directly or indirectly on the
manuf acture, production, or export of any
cl ass or kind of nerchandi se:

(1) The provision of capital,
| oans, or |oan guarantees on terns
i nconsi st ent W th comrerci a
consi derati ons.
(I'l') The provision of goods or
services at preferential rates.
(continued. . .)
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can only reject Commerce's interpretation of the |law for conpelling

reasons. Wlson v. Turnage, 791 F.2d 151, 155-56 (Fed. Cr. 1986),

cert. denied, 479 U S. 988, 107 S. . 580 (1986). | ndeed, the

Panel nust uphold Commerce's reasonable interpretation, even if the
Panel concludes that another interpretation is nore reasonable.

See Anerican Lanb Co. v. United States, 785 F.2d 994, 1001 (Fed.

Cr. 1986); PPG Industries, Inc. v. United States, 746 F. Supp

119, 123 (C. Int'l. Trade 1990).
Conmer ce, however, does not enjoy unfettered discretion and
deference, so Commerce's interpretation nust be consistent wth the

obj ect and purpose of the underlying statute. Burlington Truck

Lines Inc. v. United States, 371 U S. 156, 83 S. . 239 (1962);

Cabot Corp. v. United States, 694 F. Supp. 949, 953 (C. Int'l

°C...continued)

(rer) The grant of funds or
forgi veness  of debt to cover
operating |osses sustained by a
specific industry.

(1v) The assunption of any
costs or expenses of manufacture,
production, or distribution.

(B) Special rule

In applying subparagraph (A), the adm nistering
authority, in each investigation, shall determ ne whether
the bounty, grant, or subsidy in law or in fact is
provided to a specific enterprise or industry, or group
of enterprises or industries. Nom nal gener al
availability, under the terns of the |aw, regulation,
program or rule establishing a bounty, grant, or
subsidy, of the benefits thereunder is not a basis for
determning that the bounty, grant, or subsidy is not, or

has not been, in fact provided to a specific enterprise or
i ndustry, or group thereof.
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Trade, 1988). Commerce cannot be permtted to ignore the intent of

Congress. Cabot Corp. at 953.

B. Questions of Fact

Article 1904 of the FTA requires that the Comerce's factual
determ nations be reviewed "based on the admnistrative record" and
in accordance with U S. standards of judicial review US |aw
provides that, "[t]he court shall hold unlawful any determ nation,
finding, or conclusion found. . . to be unsupported by substanti al
evi dence on the record, or otherwi se not in accordance with [aw. "
19 U S.C § 1516a(b)(1)(B). "Substantial evidence" nust be nore
than a nmere scintilla of evidence, that is, it nust be "'such
rel evant evidence as a reasonable m nd m ght accept as adequate to

support a conclusion.'" Alberta Pork Producers' Marketing Bd. v.

United States, 669 F. Supp. 445, 449 (C. Int'l. Trade 1987)

aff'd, 683 F. Supp 1398 (Ct. Int'l. Trade, 1988), citing Federal

Trade Commin v. Indiana Federation of Dentists, 476 U. S. 447, 106

S. . 2009, 2015 (1986).

Wen review ng the evidence on the record, the Panel nust
deci de whether the record evidence is sufficient to support the
Final Results, not whether the Panel would reach the sane
concl usi ons Commer ce di d.

Where there is substantial evidence on the
record, and conflicting conclusions can be
drawn therefrom this Court will defer to the
j udgnent of the agency, even if the agency's
decision is not in accord with the decision
the court would have adopted had it reviewed
the record de novo.
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PPG I ndustries, 746 F. Supp. at 123, citing Anerican Lanb, 785 F.2d

at 1001.

U S. courts have defined the "admnistrative record" as
containing all information upon which the agency based its deci sion
that is conpiled by the agency and submtted to the review ng

court. See, Vernont Yankee Nuclear Power Corp. Vv. Natural

Resources Defense Council, Inc., 435 U. S. 519, 98 S. C. 1197

(1978); Canp v. Pitts, 411 U S. 138, 93 S. C. 1241 (1973).

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U S. 402,

419, 91 S. C. 814 (1971). Article 1911 of the FTA defines the
admnistrative record differently, by actually Ilisting the
docunents conprising the admnistrative record, unless the parties
agree otherw se. In nost cases, the different definitions wll
result in nearly identical admnistrative records. It is, however,
conceivable that the two definitions could result in different
adm ni strative records. Because none of the parties has argued
that Article 1911 produces a different admnistrative record in
this proceeding, this Panel assunes that the two definitions
produce the sane admnistrative record in this proceeding, and this
Panel has applied the U S. common | aw definition of adm nistrative
record and rules regarding exceptions, as instructed by Article
1904.

Cenerally, courts do not exam ne non-record evidence unless it
falls within one of the exceptions established to prevent an agency

fromacting inproperly or in bad faith. See Overton Park, 401 U. S
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at 420; Public Power Council v. Johnson, 674 F.2d 791, 793-95 (9th

Cir. 1982) (citing cases); National Corn Growers Ass'n v. Baker,

636 F. Supp. 921 (C. Int'l. Trade 1986); Star-Kist Foods, Inc. V.

United States, 600 F. Supp. 212 (C. Int'l. Trade 1984). There is

no suggestion of inpropriety or bad faith in this proceedi ng and,
therefore, the Panel will exclude all non-record evidence referred
to by the parties, unless the parties otherw se agree.

Wth these principles regarding the standard of review in
m nd, the Panel wll discuss each of the issues raised by the
parties.

I'11. THE NATI ONAL TRI PARTI TE STABI LI ZATI ON SCHEME FOR HOGS

A. | nt r oducti on

Tripartite is a Canadi an support program designed to protect
Canadi an farners against price and cost volatility in agricultural
markets. Canada Br. at 3.1° Tripartite is funded by equal paynents
made into individual compdity accounts by producers, the federal
governnment, and a participating provincial government.! In the
Review Period, Tripartite prograns were in effect for 11

commodi ties, including hogs, covered by eight agreenents.

10 Ref erences to the Brief of the Canadi an Governnent are
identified as "Canada Br.".

1 Ni ne provi nces are signatories to Tripartite.
Prelimnary Results, 56 Fed. Reg. at 29225 (1991). Qur description
of Tripartite, as well as our description of other prograns
involved in this proceeding, is based primarily on the findings of
Commerce in the Prelimnary and Final Results. Since Conplai nants
have not chall enged these descriptions of the broad outlines of the
prograns as set forth by Commerce, we assunme such descriptions are
correct.
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Stabilization paynents are nmade when the nmarket price falls
bel ow a support price. The difference between the support price
and the average nmarket price is the anount of the stabilization
paynment, and all sw ne producers in participating provinces receive
the same | evel of support per unit. However, under the Tripartite
agreenment for hogs, only those hogs with an index of 80 or above
are eligible for paynents.! Sows and boars are not eligible for
benefits because they are not indexed.

Producer participation in the program is voluntary, but
Canadi an provinces, with the exception of Quebec, may not offer
separate stabilization plans or other ad hoc assistance for hogs.
Moreover, the federal governnent may not offer conpensation to
SWi ne producers in a province not a party to an agreenment. The
programis intended to operate at a level that limts |osses, but
does not stinul ate over-production.

During the Review Period, swi ne producers nmade paynents and
received benefits under Tripartite.'® Comerce determ ned that
while Tripartite does not, inlaw, limt the nunber of commodities

eligible for participation, it is de facto specific and therefore

12 Pryme argues that under the Tripartite Agreement, the
Saskat chewan Hog Assured Returns Program and the Saskatchewan
Li vestock I nvestnment Tax Credit, an index, based on fat to wei ght
ratio, is established to determne eligibility. The argument put
forth is that to exceed i ndex 80, hogs nust weigh 60 kg dressed or,
on a live weight basis, an equivalent weight of 77 kg. Brief of
Pryme Pork, Ltd. submtted to the Panel on February 20, 1992
identified as "Pryne Br." at 19-20.

13 Canada notes that while paynents are made into the
program every year, payouts are not always nmade. Canada Br. at 6.
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the benefits received during the Review Period are countervail abl e.

This determ nation of de facto specificity was based primarily on

the follow ng three findings:

1. In the Review Period, there were eight Tripartite
agreenents, which covered 11 of the nore than 100
commodi ties produced in Canada;

2. Swi ne producers were the dom nant users of the
program accounting for over 81% of total payouts
made during the Review Period and 72% of total
payouts since Tripartite's inception; and,

3. No explicit or standard procedures or criteria
exi sted for evaluating requests by producer groups
for the adoption of a Tripartite agreenment wth
respect to a commodity.

Prelimnary Results, 56 Fed. Reg. at 29225 (1991) and Final

Results, 56 Fed. Reg. at 50561-62 (1991).

In the proceedings before this Panel, Conplainants contend
that the conclusions of Commrerce with respect to Tripartite as set
forth in the Final Results are not in accordance with | aw and are
not supported by substantial record evidence. |In particular, they
argue that Commerce:

1. Did not adopt the correct I|egal standard for
evaluating the countervailability of Tripartite,
since no finding of targeting or conpetitive
advant age was nade;

2. Did not act in accordance with the law since it
shoul d have considered trends in the conferral of
Tripartite benefits and the availability and use of
other agricultural prograns in evaluating the
countervailability of Tripartite, and should not
have resorted to a mathematical construct in
reaching its concl usions;

3. Did not base its conclusions with respect to
Tripartite on substantial record evidence; and,
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4. Did not provide a reasoned explanation for its
conclusions in the Prelimnary and Final Results.

Canada Br. at 14-49 and CPC Br. at 10-15 and 20-48. %
I n response, Commerce and the National Pork Producers Counci
("NPPC"), the Intervenor, contend that:

1. Comrerce used the correct legal standard to
determne specificity as no finding of targeting or
conpetitive advantage need be nade;

2. Comrerce acted in accordance with law and there is
anple record evidence supporting Commerce's
det erm nati ons;

3. Sufficient criteria do not exist in the statute to

limt the exercise of governnment discretion in
conferring Tripartite benefits; and,

4. No ot her Canadi an agricultural prograns should be
considered in evaluating the countervailability of
Tripartite.

Commerce Br. at 10-23; NPPC Br. at 21-57;% and Tr. at 119, lines
11-23; at 120, lines 1-3.

B. The Standard of "Specificity" Applied By Commerce.

1. "Specificity" Under U.S. Law

United States law |limts the inposition of countervailing
duties to domestic prograns which confer a benefit upon "a specific

enterprise or industry or group of enterprises or industries".1

14 Ref erences to the Brief of the CPC are identified as "CPC
Br."

15 Ref erences to the Brief of NPPC are identified, "NPPC
Br."

16 It is settled law in the United States that a subsidy
given to the entire agricultural sector of a country is not
(continued. . .)
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See 19 U. S.C. 81677(5) (1979). Legislative history provides two
rationales for this specificity test. First, Congress recognized
that every export benefits from sone general governnent assistance
(i.e., public roads, utilities, education), and therefore, every
i nport woul d arguably be subject to countervailing duties w thout
such a test. See 125 Cong. Rec. 20160, 20168, 20185 (1979)

Carlisle Tire and Rubber Co. v. United States, 564 F. Supp. 834,

838 (Ct. Int'l. Trade 1983). Second, governnent prograns which do
not confer benefits selectively do not upset the free nmarket forces
that countervailing duties are neant to offset. See, e.qg., 125

Cong. Rec. 20160, 20168, 20185 (1979). See also Proposed

Anendnent s.
Commerce inplenented the specificity requirenment in 1980 by

adopting a "general availability test". See Carlisle Tire, 564 F.

Supp. at 836-37; Cabot Corp. v. United States, 620 F. Supp. 722,

730 (C&t. Int'l. Trade 1985), dism ssed, 788 F.2d 1539 (Fed. Cr.
1986) . Using this test, Comrerce refused to find a particular
donmestic program "specific" where the programs inplenenting
statute and regul ations indicated that the program was generally

avail able. Id.

18(, .. conti nued)

specific, and therefore not countervail able. See Proposed 19
CFR; Prelimnary Results, 56 Fed. Reg. at 29227 (1991);
Menor andum Qpi nion: Live Sw ne From Canada, USA 91-1904-03, May 19,
1992 ("Swine IV'), at 16-17. The open issue is whether a subsidy
program used by only one portion of the agricultural sector can be
non-specific and, if so, in what instances is such a program non-
speci fic.




16
Utimately, the Court of International Trade ("CIT") held that
Comrerce's "general availability test” was not in accordance with

law. See Cabot, 620 F. Supp. at 730; Agrexco, Agricultural Export

Co. v. United States, 604 F. Supp. 1238, 1242 (C. Int'l. Trade

1985). The AT held that the appropriate standard for determ ning
specificity "focuses on the de facto case by case effect of
benefits provided to recipients rather than on the nom nal
avai lability of benefits." Cabot, 620 F. Supp. at 732.

The U.S. Congress anended 19 U.S.C. 8§ 1677(5) in 1988 to
require the assessnment of countervailing duties for governnent
prograns that are specific "in law or in fact...[regardl ess of]
nom nal general availability.” 19 U S. C. 8§ 1677(5)(B). Congress
"intended that this provision codify the holding by the Court of

International Trade in Cabot, 620 F. Supp. 722. See Omi bus Trade

Act of 1987, Report of the Commttee on Finance, United States

Senate on S. 490, Report No. 100-71, at 122 (1987). By anending
the law, Congress intended to prevent nations from avoiding
countervailing duties by sinply declaring that benefits are
generally available when, in fact, benefits only "accrued to

specific individuals or classes.” Cabot, 620 F. Supp. at 731.

2. The Proposed Requl ati ons

In 1989, Commerce issued proposed regul ations sunmarizing its
interpretation of the 19 U S.C. §8 1677(5) specificity requirenent.

See Countervailing Duties: Proposed Regulation, 54 Fed. Reg. 23366,

23379 (May 31, 1989) ("Proposed Regul ations" or "Proposed 19 C F. R
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8§ 355.43(b)"); Tr. at 40. Specifically, the Proposed Regul ations

provide, inter alia, that:

(b)(1) Donestic prograns. Sel ective
treatnent, and a potential countervailable
donmestic subsidy, exists where the Secretary
determ nes that benefits under a program are
provided, or are required to be provided, in
law or in fact, to a specific enterprise or
i ndustry, or group  of enterprises or
i ndustri es.

(2) In determ ning whether benefits are
specific wunder paragraph (b)(1) of this
section, the Secretary wll consider, anong
other things, the follow ng factors:

(1) The extent to which a governnent

acts to limt the availability of a
progr am
(1) The nunmber  of enterprises,

i ndustri es, or groups thereof that
actually use a program

(ti1) \Wether there are dom nant users
of a program or  whet her certain
enterprises, i ndustri es, or gr oups
t hereof receive disproportionately |arge
benefits under a program and

(iv) The extent to which a governnent
exerci ses di scretion in conferring
benefits under a program

Proposed 19 C.F.R 8§ 355.43(b).
Conpl ai nants argue that, as part of the specificity analysis,

Comerce nust find targeting and that a program bestowed a
conpetitive advantage. This Panel is not persuaded that the
Proposed Regulations require a finding of targeting or the

conferral of a conpetitive advantage. See Swine 1V at 20; PPG

| ndustries, 928 F.2d at 1576-77.
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3. The Legal Significance of Targeting

Section 1677(5) does not expressly require governnental
targeting or intent as a precondition to a determ nation of
specificity. See 19 U S.C 8§ 1677(5). | ndeed, the CIT, in a
decision specifically addressing the targeting issue, concluded
that "proof of the intent of the foreign governnent to target or
sel ect specific enterprises or industries is not a prerequisite to

the countervailability of the benefit provided." Saudi Iron and

Steel Co. (Hadeed) v. United States, 675 F. Supp. 1362, 1367 (C.

Int'l. Trade 1987), nodified, 686 F. Supp. 914 (C. Int'l. Trade,

1988). See also Swine |1V at 20-22. Canada argues, however, that

Comerce has in fact interpreted 19 U S.C. 81677(5) as requiring
targeting, and that Conmmerce cannot change its interpretation
wi t hout providing a detailed explanation which is absent in this
case.

None of the arguments, Court of International Trade (CIT)
cases or final determnations relied on by Canada persuades this
Panel that targeting is a precondition of specificity pursuant to
19 U.S.C. 8 1677(5)(B). See Canada Br. at 20-23.! Qher cases
cited by Canada do no nore than support Comrerce's contention that

targeting is one factor that Commerce may consi der when determ ni ng

o Many of Canada's cited authorities, generally use the
term "targeting”" as a synonym for "specific" or "exercise of
di scretion.” See Roses, Inc. v. United States, 743 F. Supp. 870,
873 (Ct. Int'l. Trade 1990); PPG Industries, Inc. v. United States,
662 F. Supp. 258, 263 (C. Int'l. Trade, 1987), aff'd 928 F.2d 1568
(Fed. Gr. 1991); PPG Industries, Inc. v. United States, 712 F.
Supp. 195, 200-01 (Ct. Int'l. Trade, 1989).
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whet her de facto specificity exists. See Antifriction Bearings

(O her Than Tapered Roller Bearings) and Parts Thereof from

Si ngapore, 54 Fed. Reg. 19125, 19128 (1989); Fresh Asparagus from

Mexi co, 48 Fed. Reg. 21618, 21621 (1983).18
Conpl ai nants' reliance on the use by Commerce of the word
"targeted" in the discussion section of the Proposed 19 C F. R

8 355.43(b) is simlarly unpersuasive. See Proposed Requl ations,

54 Fed. Reg. at 23367 (1989) (discussion of Proposed 19 CF. R
8 355.43). Comerce does not define or enphasize the term and,
more significantly, Comerce did not |I|ist "targeting" as a
requi rement of specificity in the text of Proposed 19 C F. R
8 355.43(b)(2). At nost, Commerce's passing reference to targeting
sinply confirnms that targeting is a factor, anong others, that may
be consi dered when determning specificity. Therefore, this Panel
hol ds that Commerce's failure to nake a finding of targeting i s not

an abuse of discretion, and is reasonable and in accordance with

I aw.

18 Canada also relies on Commerce's use of the "general
availability test" before the 1988 anendnent to support its
targeting argunent. Canada Br. at 21, citing Certain Steel

Products fromthe Netherlands, Final Determ nation, 47 Fed. Reg.
39372, 39373 (1982); Coneau Seafoods, Ltd. v. United States, 724 F.
Supp. 1407, 1417 (C. Int'l. Trade 1989); Agrexco, 604 F. Supp. at
1241-42. \Wiether the "general availability test required a finding
of targeting is irrelevant, however, because that test was nodified
by Cabot and the 1988 anendnent of the |law. See pp. 14-16, supra.
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4. The Meani ng of Conpetitive Advant age

CPC has chall enged the specificity standard enployed in the
Fifth Review on the grounds that Commerce failed to find that
Canadi an swi ne producers received a "conpetitive advantage" from

the Tripartite paynents in _addition to considering whether the

paynents were de facto specific. CPC Br. at 12-15. CPC does not
cite to any statutory requirenent of "conpetitive advantage";
instead, it relies on one sentence of legislative history and dicta
in several CIT cases, including the PPG dissent.® 1d.

The | egislative history on which CPC relies does not indicate
that a finding of conpetitive advantage is required; it nerely
states that subsidies "often [have] the effect of providing sone
conpetitive advantage [to the recipients] in relation to products
of another country.” See CPC Br. at 12, quoting S. Rept. No. 249,
96th Cong. 1st Sess. at 37 (1979). Moreover, this |egislative
history relates to the adoption of 19 U S. C. §8 1677(5)(A), not to
t he subsequent adoption of 19 U S.C 8§ 1677(5)(B). There is no
mention of any Congressional intent to require a finding of
"conpetitive advantage" in the legislative history of Section
1677(5) (B) .

Li kew se, the passages from Court of International Trade

decisions cited by CPC do not analyze the termor require a finding

19 See PPG Industries, 928 F.2d at 1980 . . . In his dissent
Judge M chael stated that the post Cabot inquiry involves two
di fferent steps. First, the benefits nust be specific S
Second, the subsidy nust anmount to an additional benefit or
conpetitive advantage."
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of "conpetitive advantage." In those cases, the CIT defined a
"bounty or grant" as a benefit which gives rise to a "conpetitive

advantage". PPG Industries, 928 F.2d at 1574; Cabot, 620 F. Supp.

at 732; Roses, 743 F. Supp. at 879. 1In no instance have the courts
held that a finding of "conpetitive advantage", separate from a
finding of a bounty or grant, is necessary under 19 US C 8§
1677(5).2° The Swine |V Panel also considered this issue and found
CPC s argunents regarding "conpetitive advantage" unpersuasive.
Swine IV at 15.

As this Panel finds no authority to support the requirenent of
a finding of competitive advantage under U.S. |aw and believes the
rationale of the Swine |V Panel persuasive, this Panel holds that
Commerce's failure to make a finding of conpetitive advantage is
reasonabl e and in accordance with | aw

C. Commerce's Application of the Specificity
St andard.

Havi ng established that Conmerce's specificity standard is
reasonable, it is next necessary to review whether Commerce's
application of the standard in the Final Results is otherw se in
accordance with law. In this respect, four principal issues arise.
First, should Conmerce have considered the availability and use of

ot her Canadi an agricul tural progr anms in anal yzi ng t he

20 Thi s Panel notes, however, that the CT, in Roses Inc. v.
United States, 774 F. Supp. 1376, 1379 n. 3 (. Int'l. Trade 1991)
recogni zed that "the appellate court (Fed. Cr.) in PPG was not in
accord over the proper specificity test to be applied by Comerce".
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countervailability of Tripartite? Second, did Commerce use an
inperm ssible statistical analysis to reach its conclusions?
Third, was Commerce required to consider trends in Tripartite
benefits? Finally, in order to satisfy the governnment discretion
criterion set forth in proposed 19 CF.R 8§ 355.43 (b)(2)(iv), nust
Conmmerce find only an ability to exercise discretion or the actual
exerci se of the same?

1. Consi deration of & her Prograns

In their argunments before this Panel, Canada and the CPC
contended that in considering de facto specificity and, therefore,
the countervailability, of Tripartite, Commerce should have
consi dered the availability and use of other Canadi an Gover nnent
agricultural prograns, including certain supply managenent and crop
i nsurance prograns, that may provide simlar types of benefits.
Canada Br. at 6-8A and 26, and CPC Br. at 37; See also Tr. at 42.
In their view, such consideration would help explain why, despite
the fact that Tripartite was generally available, no nore than 11
commodi ties were covered under the program

Inits Final Results, Commerce anal yzed the countervailability
of Tripartite on its specific facts and wi thout reference to other
Canadi an Governnent agricul tural prograns. The question before
this Panel is whether Commerce acted in accordance with lawin this
respect.

Under Proposed 19 C F.R 8§ 355.43(b)(5), Commerce has indicated

t hat :
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Unl ess the Secretary determines that two or
nore prograns are integrally |I|inked, the
Secretary will determ ne the specificity of a
program for purposes of paragraph (b)(1) of
this section solely on the basis of the
avai lability and use of the particul ar program

in question. In determ ning whether prograns
are integrally linked, the Secretary wll
exam ne, anong ot her factors, t he

adm ni stration of the prograns, evidence of a

governnent policy to treat industries equally,

the purposes of the prograns as stated in

their enabling |l egislation, and the manner of

fundi ng the prograns (enphasis added).
This | anguage requires that the Secretary determne the specificity
of a particular programsolely on its availability and use, unless
the Secretary determnes that two or nore prograns are integrally
linked. Proposed 19 C F.R 8 355.43(b)(5) does not require Comrerce
to make a determ nation regarding integral |inkage in the absence
of a request by the parties. Although this Panel understands that
the |inkage issue has been raised by Canada in the context of the
adm ni strative review for the next review period (1990-1991), it
was not raised by the parties in the admnistrative review before
this Panel.? Therefore, this Panel concludes that Comerce's
decision not to consider the availability and use of other
agricultural progranms in reaching a determnation regarding
Tripartite's countervailability was not an abuse of discretion, and

was ot herw se in accordance with aw. Under the clear |anguage of

t he Proposed Regul ations, the Secretary could not have consi dered

21 See Tr. at 29 lines 20-23, at 254 lines 12-19.
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the availability and use of other programs in performng the
specificity anal ysis.

2. The Role of Statistical Analysis

Under U.S. countervailing duty law, a de facto specificity

determ nation based solely on an unreasoned and nechani stic nunbers

approach cannot be sustained. See Proposed Regul ations, 54 Fed.
Reg. at 23368 (1989); PPG 928 F.2d 1568, Roses, 774 F. Supp. 1376.
Conpl ainants argue that by sinply counting the nunber of
comodi ties covered under Tripartite, the nunber of agricultura
products produced in Canada, and the percentage of benefits paid to
Swi ne producers under Tripartite, Commerce indeed used just such an
unreasoned and nechani stic approach. Canada Br. at 33-39.

This Panel believes that, while Commerce has based nmuch of its
determnation on statistical information, the specificity standard
set forth in the Proposed 19 CF. R 8 355.43(b)(2) calls for the
evaluation of just such information, specifically requiring
Comerce to consider, anong other things, the nunber of
enterprises, industries or groups thereof that actually use a
program In this light, this Panel is of the opinion that a
statistical analysis is appropriate, provided (i) relevant non-
statistical information is not excluded from consideration and
analysis and, (ii) the statistics used are on the record, are
consistently applied, are at the sane |level of conparability and

are directly related to the specificity factors.
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The problem in this proceeding is that, based on the
Prelimnary and Final Results and the record in the Fifth Review,
this Panel cannot determne if the above criteria have been net.
For exanple, it is unclear whether non-statistical information was
excluded from consideration, why Commerce used nore than 100
agricul tural coomodities as constituting the universe of
agricultural comobdities, and whether the identification of 11
covered comodities was based on the sanme | evel of conparability as
the finding of a wuniverse of nore than 100 agricultural
coomodities. See Section I11,D,1, infra.

Therefore, the Panel cannot deci de whet her Commerce's use of
statistics with respect to Tripartite was unreasonable until
Commerce provides the Panel with a reasoned explanation of the
Final Results as instructed below. See Section Ill, E, infra.

3. Trends in the Devel opnent of Tripartite

Conpl ai nants argue that Commerce should have considered, in
its specificity analysis, trends in the devel opment of Tripartite,
particularly the expanding nature of its product coverage. See
CPC Br. at 28-39. As to future trends in a program it is the
opi nion of this Panel that if predictions regarding events after
the period under review are placed on the record in a tinely
manner, then Commerce nust consider such information, but need not

base its final results on these future possibilities. See Swine |V

at 31- 35.
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An admi nistrative review is, by nature, a snapshot of events
taking place in such period. Wile Comrerce can consi der evidence
of predicted trends in determning the countervailability of a
program determnations will generally be limted to facts for the
period under review set forth in materials on the record. o
course, determnations may change in a subsequent review if the
possi bl e events actually occur, and such changes are set forth in
materials on the record of the subsequent review.

Unli ke predictions regarding future events, facts regarding
actual events which took place in or prior to the period under
review, to the extent that materials containing such evidence are
pl aced on the record of the review in question, should be taken
into account by Conmerce in reaching its determnations. See Swi ne
LV at 35. Thus, Commrerce nust exam ne additions to??), subtractions
from and rejections of2 comobdities fromTripartite coverage, if
any, and nust exam ne payouts and ot her rel evant governnment action
whi ch occur prior to or during the Review Period, to the extent
that materials containing such evidence are placed on the record.

Thi s Panel believes that, although Comrerce has taken note of

a nunber of inportant factors of this nature in its Prelimnary and

22 Tripartite agreements for both onions and honey were
concluded in the Review Period under review, and other commodities
were added in previous review periods. See Prelimnary Results, 56
Fed. Reg. at 29225 (1991), Live Sw ne From Canada, 55 Fed. Reg.
20812 (1990), and Annual Report of the Agricultural Stabilization
Board for the Year Ended March 31, 1990 (1989/90 ASB Report), R
22, Feb. 25, 1991 response, Tab C, Schedule L at 19.

23 Prelim nary Results, 56 Fed. Reg. at 29225 (1991).
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Final Results, particularly the nunber of commodities covered and
t he anobunt of payouts under the program Commerce does not appear
to have considered other inportant trends. For exanple, Comrerce
does not explain the significance of (i) products being added to
Tripartite coverage both prior to and during the Review Period, and
(i1) swi ne producers not being given paynents in the early years of
the program Wthout consideration of these issues and an
expl anation of its position on the sane, this Panel cannot reach a
conclusion as to whether Commerce committed an abuse of discretion
or has otherwi se acted in a manner that is not in accordance with
I aw.

4. The Discretion Criterion

One of the factors that the proposed Regulations require
Commerce to consider in performing its specificity analysis is the
"extent to which a governnent exercises discretion in conferring
benefits under a program. Proposed 19 CF.R 8 355.43 (B)(2)(iv).
Canada and the CPC have argued that in order to satisfy this
provi sion, Comrerce nust have record evidence of exanples of the
Canadi an Governnent actually exercising discretion. For its part,
Conmerce interprets this Proposed Regul ation as being satisfied in
this case as long as it can point to record evidence denonstrating
the foreign governnment's ability to exercise discretion as a result
of the lack of specific standards and criteria being set forth in

the authorizing legislation. Tr. at 249. See also, Tr. at 139-40.
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As nore fully set forth infra, at Section IIl, E the Pane
believes this is an inportant issue which requires resolution in
the context of this case. However, the Panel is of the view that
it cannot reach a decision on this issue until a nore reasoned
expl anation of Comerce's position is received.

D. Subst antial Wi ght of the Evidence

The Panel nust decide whether the determ nations of Comerce
with respect to Tripartite are supported by substantial record
evi dence. In this connection this Panel finds that either the
admni strative record before this Panel is |acking record evidence
of several findings, or Commerce has failed to identify the
requi site substantial record evidence. For exanple, Conmerce has
not identified record evidence supporting its claimthat several
comodi ties have been dropped from Tripartite negotiations. See
Tr. at 157. There is |likewise no record support identified by
Commerce for the claim that the Canadian agricultural sector
consi sts of nore than one hundred comvodities.?® See Tr. at 11
123, 125, 165. Nor is there record evidence identified in support
of the NPPC s claimthat the Canadi an governnent intended the hog
Tripartite agreenment to be the first Tripartite agreenent

negoti ated, and there is nothing identified in the record regardi ng

24 The only conprehensive list of agricultural comodities
produced in Canada in the adm nistrative record seens to be the
Farm Cash Receipts |list, which contains approximately 45

comodities. AR 22, Tab A, Sch. E
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the |l ength of negotiations for each Tripartite agreenent. See NPPC
Br. at 45; CPC Br. at 33; Tr. at 157, 186-87.
Cenerally, courts do not exam ne non-record evidence unless it
falls within one of the exceptions established to prevent an agency

fromacting inproperly or in bad faith. See Overton Park, 401 U. S

at 420; Public Power Council v. Johnson, 674 F.2d 791, 793-95 (9th

Cir. 1982) (citing cases); National Corn Growers Ass'n v. Baker,

636 F. Supp. 921 (C. Int'l. Trade 1986); Star-Kist Foods, Inc. V.

United States, 600 F. Supp. 212 (C. Int'l. Trade 1984). Several

exceptions allow, but do not require, a court to admt non-record

evi dence where: (1) agency action is not adequately explained in
the admnistrative record; (2) the agency failed to consider
factors which are relevant to its final decision; (3) the agency
consi dered evidence which it failed to include in the record; (4)
a case is so conplex that the court needs nore evidence to enable
it to understand the issues clearly; and (5) evidence arising after
t he agency action shows whether the decision was correct or not.

See generally Power Council v. Johnson, 674 F.2d 791; Environnmental

Def ense Fund, Inc. v. Costle, 657 F.2d 275, 285 (D.C. Cr. 1981);

Asarco, Inc. v. EPA 616 F.2d 1153, 1159 (9th Gr. 1980); County of

Suffolk v. Secretary of the Interior, 562 F.2d 1368 (2d Gr. 1977),

cert. denied, 434 U S. 1064 (1977).

The Panel is of the view that the circunstances in this
proceeding do not generally fall wthin the exceptions and,

therefore, this Panel will exclude all non-record evidence referred
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to by the parties, except where there is no disagreenent wth
respect to its adm ssion.?® The gaps in the record before this
Panel reflect the failure of all parties to construct a conplete
adm ni strative record. Furthernore, while all parties have nade
factual assertions based on non-record evidence, none of the
parties has actually submtted the "evidence" to this Panel for
consideration. Admtting these assertions would require that the
Panel search out the non-record evidence, a task that is not
required of this Panel and one that this Panel declines to
undert ake. Finally, this Panel is of the view that the policy
behind the exceptions would not be served by admtting the non-
record evidence in this case. The exceptions are designed to
permt justice to prevail in deserving circunstances, not to reward
the failure of the parties to assenble a record that supports their
respecti ve cases. Therefore, this Panel has relied only on the
evidence in the admnistrative record before this Panel in
consi dering whether the Final Results are supported by substanti al
evi dence on the record.

The Panel will proceed with an eval uation of the evidence on

the record as it relates to the de facto specificity factors set

forth in the Proposed Regul ati ons.

25 The Panel notes that the record has been reopened for
ACBOP, by agreenent of the parties. See, infra, p. 60.
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1. Nunmber of Commodities Covered by Tripartite

Commerce has stated that only 11 of nore than 100 eligible
comodities currently are covered by Tripartite agreenents. Final
Results, 56 Fed. Reg. at 50562 (1991). Commerce admts it relied
on information obtained in an earlier admnistrative review and not
in the admnistrative record before this Panel to arrive at the
nunber of eligible coomodities. Tr. at 123. Therefore, Commerce's
conclusion that there are nore than 100 commodities eligible for
Tripartite agreenments is not supported by substantial record
evidence on the record identified by Commerce. Additionally, even
if nore than 100 commodities were listed in this record, Commerce
has not provided this Panel wth any way to determ ne whether
Commer ce applied the sane | evel of comparability in determning the
nunber of users and the universe of eligible comodities.

2. Donmi nant Use

Proposed 19 C F.R §8 355.43(b)(2)(iii) provides that Conmerce
w Il consider whether there are "dom nant users of a program or
whet her certain enterprises, industries, or groups thereof receive
di sproportionately large benefits under a program” Pr oposed

Requl ations, 54 Fed. Reg. at 23379 (1989) (enphasis added).

According to the plain | anguage of the clause, Commerce need find
only a dom nant user or a group receiving disproportionately |arge
benefits to satisfy this factor.

Conmrer ce concl uded that sw ne producers were dom nant users of

Tripartite primarily because swi ne producers received 81% of the
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total payout under Tripartite during the Review Period and 72% of

total payouts since the inception of Tripartite. See Prelimnary

Results, 56 Fed. Reg. at 29225; Final Results, 56 Fed. Reg. at

50561 (1991). Conplainants argue that Commerce inproperly ignored
the followmng facts: (i) sw ne producers made nore than 76% of
producer contributions during the life of the program and, (ii)
swine producers are not domnant wusers when all federa
agricultural stabilization prograns are consi dered together.

It is clear to this Panel that Commerce's finding on dom nant
use is supported by substantial record evidence. By any
definition, receipt of nore than 80% of payouts during the Review
Period and nore than 70% of payouts over the life of Tripartite
supports Commerce's conclusion that sw ne producers were the
dom nant or primary users of the program Conpl ai nants' argunent
that swi ne producers nade over 70% of producer contributions, only
supports Commerce's determ nation that sw ne producers were the
dom nant users of the program

Swi ne producers' domnance in light of all stabilization
prograns is irrel evant since Conpl ai nants have not argued that such
prograns are integrally linked. See supra at Section Ill, C, 1.
This Panel therefore holds that Commerce's finding that sw ne
producers are domnant wusers of Tripartite is supported by

substantial record evi dence.
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3. Gover nnent Di scretion

In the Prelimnary and Final Results, Commerce stated that the
Tripartite enabling legislation does not contain explicit or
standard criteria for evaluating requests for Tripartite

agr eenents. Final Results, 56 Fed. Reg. at 50562 (1991).

Commerce |ooked to subsection 10.1 of the Agricultural
Stabilization Act ("ASA"), which provides that the Mnister of
Agriculture may enter into agreenments that will not give sone
producers an advantage over others or be an incentive to
over produce. Comrerce concluded that these are broad principles
that may be taken into account in entering into agreenents, but
that the record is silent with respect to specific criteria used to
evaluate applications and select producers for Tripartite
agr eenents.

Wiile the record is silent as to such criteria, this Panel
notes that it appears that Commerce may have m scharacterized the
rel evant section of the ASA which states that:

The M nister may enter into an agreenment with
a province in respect of an agricultural
commodity only if the Mnister is of the
opi nion that such an agreenent

(a) would not give to the producers of
the compdity who are to be parties to the
agreenent or for whose benefit the agreenent
woul d be entered into, a financial advantage
in the production or rmarketing of the
comodity not enjoyed by other producers of
the comodity in Canada; and

(b) would not be an incentive to the

producers of the comodity who are to be
parties to the agreenent or for whose benefit
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t he agreenent would be entered into, to over-
produce the commodity.

R S.C 1985, c. A8, as anended by R S.C. 1985, c. 40 (1st Supp.),
subs. (13)(3) (enphasis added).

The Mnister can only enter Tripartite agreenent if the
factors specified in this provision are satisfied. 1In this |ight,
and as nore fully set forth at Section IIl, F, infra, this Panel
remands Commerce's findings regardi ng governnment discretion for a
conpl ete and reasoned explanation with respect to the exercise of
di scretion, including a discussion as to why the criteria contained
in the ASA are not specific enough.

E. Reasoned Expl anati on

It is a basic principle of U S admnistrative |law that an
agency nust provide a reasoned explanation of the determnations it

i's making. See Securities and Exchange Conm ssion v. Chenery

Corp., 318 U S 80; 63 S.Ct 454 (1943); Anmerican Lanb, 785 F.2d

994; SCM Corp. v. United States, 487 F. Supp. 96 (Cust. Ct. 1980).

While this Panel is aware of Comrerce's significant caseload, its
staffing and budgetary constraints, and the desire of the US
Congress to have tinely determ nations and adm ni strative reviews,
none of these considerations can be allowed to vitiate the |egal
requi rements of a point-by-point review of the relevant issues, and
of determ nations which reflect a reasoned and cogent anal ysis of
the same. Such an approach is absolutely necessary to insure that
Commerce's determnations are in accordance wth law, that

interested parties understand the reasoning of Comrerce on all
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rel evant issues, and that Binational Panel and judicial reviews of
agency action can proceed quickly and efficiently.

In this light, this Panel believes that Commerce has not
provi ded t he reasoned expl anati on which the | aw demands on sever al
key points. Conmmerce has not provided any reasoned expl anation of
(i) why Farm Cash Receipts were not taken into account in
ascertaining the nunber of agricultural commobdities produced in
Canada, especially since it is, apparently, the only systematic
conpilation of the nunber of such commobdities which is on the
record in the Fifth Review, and (ii) whether the |evel of
conparability used to identify commodities covered under Tripartite
was the sane as that used to determ ne the universe of potentially
eligible commodities.

Furthernore, as noted, supra. in Section Ill, D, 3, this Panel
is of the view that Conmmerce has failed to explain adequately its
position as to whether or not the Governnent of Canada exercises
di scretion in operating Tripartite. |In addition to its possible
m sconstruction of the ASA, Commerce has not indicated how the | ack
of explicit or standard criteria for evaluating Tripartite requests
denonstrates the exercise of discretion. Mor eover, Commerce's
discretion analysis fails to address: (i) that Tripartite covers
a variety of different types of agricultural commodities; (ii) that
coverage expanded during the Review Period; and (iii) the

contention that, during the Review Period, some Tripartite
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commodity negotiations either were rejected® or were no |onger
under negotiation; and, (iv) the fact that market forces trigger
Tripartite paynents.

Finally, this Panel notes that Commerce has not explained, in
either its Prelimnary or Final Results, its position as to whet her
the law requires only an ability to exercise discretion or the
actual exercise of the same in order to consider a governnenta
program specific and countervailable. Since the Proposed
Regul ati ons speak of "the extent to which a governnent exercises
di scretion in conferring benefits", 19 CF.R 8 355.43 (b)(2)(iv)
(enphasis added), and no details regarding specific instances of
the exercise of discretion were cited in the Prelimnary or Final
Results, this Panel believes it to be essential for Comerce to
explain its position on this issue.

F. Concl usi on

In light of the above, this Panel affirnms Commerce's Fina
Results on the foll ow ng points:

1. The Proposed Regul ations provide an appropriate

| egal standard by which to evaluate the
countervailability of Tripartite;

2. Evidence of targeting or the conferral of a

conpetitive advantage need not be found in order to
find Tripartite specific and countervail able; and,

3. The finding that sw ne producers are the dom nant

users of Tripartite is supported by substanti al
record evidence.

26 The Prelimnary Results, 56 Fed. Reg. at 29225 state that
Tripartite agreenents were rejected for asparagus, and producers of
sour cherries and corn.
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further finds that, in the absence of a determ nation of

I i nkage, Comrer ce appropriately eval uat ed

t he

Tripartite based only on an analysis of

Tripartite, wthout reference to other Canadian governnent

agricul tural prograns.

Thi s

1

bot h

Panel renmands to Commerce to:

I dentify and expl ain evidence on the record in the
Fifth Review, if any, supporting its statenent that
there are nore than 100 agricultural commodities in
Canada;

Provide a reasoned explanation based on record
evidence as to why it did not take Farm Cash
Recei pts into account in establishing the universe
of Canadi an agricultural comodities;

Provide a reasoned explanation based on record
evidence as to conparability between the nunber of
commodities covered by Tripartite and the universe
of agricultural commodities produced in Canada;

Provide a reasoned explanation based on record
evidence of its position on whether the Proposed
Regul ations require only the ability to exercise
di scretion or the actual exercise of the same in
order to find selectivity.

In light of its response to item no. 4 above,
provide a reasoned explanation based on record
evidence of its position on whether or not the
Canadi an  Gover nnent exercises discretion in
adm ni stering Tripartite, specifically
consi deri ng:

(1) all the relevant sections of the ASA and the
criteria set forth therein (which explanation
should include a discussion as to why such
criteria are not specific enough);

(1i) the variety of different products covered by
Tripartite;

(1i1)the expandi ng coverage of Tripartite,
prior to and during the Review
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Peri od;

(tv) the rejection of or failure to conclude
Tripartite negotiations regardi ng a nunber of
agricultural comodities;

(v) the facts that market forces trigger paynents
and,the fact that sw ne producers were not
given paynents in the early vyears of
Tripartite coverage.

| V. QUEBEC | NCOVE STABI LI ZATI ON | NSURANCE PROGRAM

A. | nt r oducti on

Commerce determnations in respect of FISI have been the
subject of judicial and binational panel review on a nunber of

occasi ons. See Menorandum Opi nion: Fresh Chilled and Frozen Pork

from Canada, USA 89-1904-06, Sept. 28, 1990 ("Pork 1"), Menorandum

Oninion: Fresh Chilled and Frozen Pork From Canada, USA-89-1904- 06,

March 8, 1991 ("Pork I1"), In the Matter of: Fresh, Chilled, and

Frozen Pork from Canada, USA-89-1904-06, June 3, 1991 ("Pork I11")

and Swine 1V. See also, Alberta Pork, 669 F. Supp. 445. In this

particular round of review, Quebec has advanced a variety of
objections to the Final Results insofar as they relate to FISI
After a brief description of the programin question, this Panel
wi |l proceed to consider these objections.

1. The Programin Question

In the Prelimnary Results, at 56 Fed. Reg. 29226, Comerce

found that FISI was established in 1976 in order to guarantee a
"positive net annual inconme" to participants the incone of which is

lower than a "stabilized net annual i ncone". Loi sur 1' Assurance-
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Stabilisation des Revenus Agricoles, RS Q 1977, c¢. A-31.7%

Funding for FISI is provided through a conbination of producer
assessnents (1/3) and governnment contributions (2/3). Wth respect
to swi ne producers, coverage under FISI is limted to a maxi num of
5,000 feeder hogs and 400 sows per farner. Since Quebec joined
Tripartite in 1989, FISI covers only the difference between
paynents made under Tripartite and paynents that would have been
made under FISI in the absence of Tripartite paynents. Al
producers enrolled in FISI are also enrolled in Tripartite.
Participation in FISI is voluntary, but once enrolled, a
partici pant nmust nake a five year commtnent. Interested comodity
producers nust apply to the Régie des Assurances Agricoles du
Québec to establish an insurance plan. The plan deternines the
basis for calculating premuns and benefits. In order to be
eligible for coverage, producers nust satisfy a nunber of criteria.
Only farm products the producers of which can be expected to
achieve "a positive net annual incone" are eligible. |ndividual
producers nust be domciled in Quebec, own their farmand own the
hogs (or other products) insured. Only Quebec production is

eligible for insurance.

21 The stabilized net annual inconme is cal cul ated according
to a cost of production nodel that includes an adjustnent for the
di fference between the average wage of farmworkers and the average
wage of all other workers in Quebec. A participant receives a
paynment under the program at the end of each year in which and to
the extent that the annual average farmworker inconme is |ower than
the stabilized net annual income in Quebec.



40

2. The Determ nation in Question

In the Final Results, 56 Fed. Reg. at 50564 (1991), Commerce
stated that:

This is the fifth review of this case in which
we have determ ned that FISI benefits are de
facto specific to a group of enterprises or
industries. As in previous reviews, we noted
that the program provides benefits to a
relatively limted nunber of the commodities
produced in Quebec (11 schenes covering 15
products) and that products accounting for a
| arge portion of Quebec's agricul tural
production (eggs, poultry, and dairy products)
are not covered by this program In addition
to these facts, we noted that this program has
been consistently providing benefits to the
same group of commodities (with the exception
of the addition of soybeans during this period
of review) over the last nine years.

Thus, Comrerce effectively based its determnation wth

respect to FISI upon three nom nal findings of fact:

1. fifteen of the forty-five different producer groups
i n Quebec received benefits under FISI during the
Revi ew Peri od;

2. producers of eggs, dairy products and poultry,
anong others, did not receive benefits under FISI
during the Review Period; and

3. the same group of producers (with the exception of

soybeans pr oducers) have been consistently
recei ving benefits under FISI since 1981.

B. | ssues I n Dispute

Quebec's first argunent in this proceeding is that as a result
of the decision of the Pork Il Panel, which held that Commerce had
failed to adduce substantial evidence of specificity in that

proceedi ng, Comrerce is precluded fromagain raising the issue of
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the countervailability of FISI in the Fifth Review pursuant to the
doctrine of collateral estoppel. Quebec Br. at 36.

Second, (Quebec argues that the principle of finality
enunciated in Article 1904(9) of the FTA operates to obligate
Commerce to exclude FISI fromits duty determnation in the Fifth
Review, as a result of the decision in Pork Il. Quebec Br. at 35.

Third, as a result of the decision in Pork 11, Conmerce
renoved the benefits received under FISI by producers in Quebec
fromits duty calculation for that period. In so doing, Quebec
argues that Commerce nmade a final determnation in that period that
FISI was not countervailable. Quebec Br. at 9. Quebec argues that
Comrerce cannot, therefore, in the Fifth Review, find FISI
countervail abl e, absent new evidence or a change in |law. Quebec
Br. at 31. According to Quebec, to do so would defy admnistrative
practice, reason, logic and fairness. Quebec Br. at 33.

Fourth, Quebec submts that there is no record evidence to
support the finding by Cormerce that the same group of producers in
Quebec (wth the exception of soybean producers) have been
consistently receiving benefits under FISI since 1981. Mbreover,
Quebec argues that even if such a finding could be supported by
substantial record evidence, it wuld be legally irrelevant.
Quebec has added that, in fact, the nunber of producer group
recipients of FISI benefits has increased fromeleven to fifteen

over the years. Quebec Br. at 23 and 10-13.
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Fifth, Quebec nmaintains that FISI provides generally avail abl e
benefits to a wide variety of different producer groups in Quebec
and that no comodity has ever been denied coverage under the
program Quebec Br. at 25 and 4. Quebec asserts that Commerce has
not adduced substantial evidence of specificity in the Fifth
Revi ew, and the record evidence ignored by Conmerce denonstrates
that a large proportion of producers in Quebec recieved benefits

under FISI during the Review Period. Quebec Br. at 19-23.

C. Analysis

1. Coll ateral Estoppel

The doctrine of collateral estoppel is anong the "genera
| egal principles” to be applied pursuant to Article 1904(3) of the
FTA in Panel reviews of Comrerce determ nations. In matters of
trade, a |leading case on the subject is the decision of the CIT in

PPG I ndustries, 746 F. Supp. 119. In that case, the Court held

that, in determ ning whether a particular issue is precluded from
relitigation, it wll consider whether: (1) the Iissues are
identical; (2) the issue was actually litigated in a previous case;
(3) the previous determnation of the issue was necessary to the
decision; and, (4) the party precluded fromraising the issue was
fully represented by counsel in the first proceeding. |d. at 133.

FI SI has been the subject of a nunber of proceedings, see
supra, Section IV. A, and in every such proceeding (wth one

exception), Conmmerce determnations involving FISI were renmanded by
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the reviewing authority.?® In Pork 11, the Panel in that case
decided that Commerce had not adduced substantial evidence of
specificity and ultimately instructed Commerce to renove FISI
benefits fromits duty calculation for that period. As a result,
Quebec has argued that the countervailability of FISI is a decided
matter and that the doctrine of collateral estoppel precludes its
relitigation at this tinme. Quebec Br. at 36.

The same argunment was advanced by the Quebec in the
proceedings before the Swine IV Panel, which decided that the
issues before it were not identical to those before the Pork
Panels. The Swine IV Panel held that the doctrine of collatera
estoppel did not apply to preclude Commerce fromraising the issue
of the countervailability of FISI in that review The Swine |V
Panel noted that "appellate review of countervailing duty
determnations is limted to the facts devel oped in the underlying
adm ni strative record". Swine 1V, at 43. See also, 19 U S C 8

1516a(b) (1) (B). Further, the Swi ne |V Panel observed that Conmerce

28 In Alberta Pork, 669 F. Supp. 445, the Court upheld a
determnation by Commerce that FISI was specific in that period on
the grounds, inter alia, that "[FISI] is a stabilization plan
established for producers of feeder hogs and weaner pigs ..." and
that "[p]roducts are eligible for coverage only if a specific
regulation identifying the product is adopted by the provincia
government." Commerce has not relied upon such findings in this
proceedi ng and the argunents advanced by the plaintiff in Al berta
Pork (which was not Quebec as it only began to participate as a
party to trade litigation after binational panel review under the
FTA becane possible; see Quebec Br. p.7) were not the sane as those
advanced by Quebec and ot her conpl ainants in this proceeding. The
decision in Alberta Pork does not, therefore, apply in this
proceeding wth respect to the issues and findings of fact
i nvol ving FI SI.
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devel ops a separate adm nistrative record in each admnistrative
review |d. See also 19 U S.C. § 1675 (1991).

This Panel is in agreenent with the opinion of the Swine 1V
Panel on this point and concludes that the doctrine of collateral
est oppel does not precl ude reconsi deration of t he
countervailability of FISI. 1In matters of trade:

Congress has mnmmde specific provision for
periodic admnistrative reviews... [and] since
t he agencies involved performthe function of
expert finders of fact concerning different
progranms, different time franes, economc

statistics and other factors..., principles of
i ssue preclusion should be carefully applied.

See PPG Industries, 712 F. Supp. at 199.

It would be contrary to the evident purpose of the periodic
adm ni strative review to preclude Conmerce from even raising the
i ssue of the countervailability of a program unless the facts and

i ssues are identical.?

29 On June 16, 1992, Quebec submtted a Menorandum
Correcting Record in respect of its response during the Hearing to
a question posed by panelist Schwechter. The Menorandumdeals with
jurisprudence requested by panelist Schwechter in relation to
initiation of investigations by Comrerce and the doctrine of
coll ateral estoppel. On June 18, 1992, Commerce noved to strike
this Menorandum on the basis that it constitutes an "unauthorized
subm ssi on". In turn, on June 29, 1992, (Quebec noved that the
motion to strike by Commerce be denied. This Panel is of the view
that reference by a party, in this proceeding, to judicial
aut hority does not require specific authorization under the FTA
Rul es. There is no provision of the FTA Rules with which such a
subm ssi on woul d be inconsistent and the information was requested
by a Panelist. The notion to strike is denied.
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2. Article 1904(9) of the FTA

Coll ateral estoppel is not dissimlar to the principle of
finality enunciated in Article 1904(9) of the FTA, which provides
that "[t] he decision of a Panel under this Article shall be binding
on the Parties with respect to the particular matter between the
Parties that is before the Panel." The doctrine of collatera
estoppel and the principle enunciated in Article 1904(9) of the FTA
have a common underlying rationale, which is that "a party who has
litigated an issue [or "particular matter"] and has | ost shoul d be
bound by that decision and cannot demand that the issue be decided

over again." Mther's Restaurant Inc. v. Mama's Pizza Inc., 723 F.

2d 1566 (Fed. G r. 1983).

Quebec submts that "Commerce was obligated to exclude FISI
fromits countervailing duty determ nation under the FTA and under
the U S statute giving effect to the Agreenent” as a result of the
decision in Pork Il1. Quebec Br. at 35. For reasons anal ogous to
those with respect to collateral estoppel, this Panel is of the
view that the "particular matter" between the parties in this
proceeding is not the sane "particular matter" that came before the
Pork Panels. That is, different admnistrative review periods are
invol ved and different facts are to be considered. Article 1904(9)
of the FTA does not, therefore, operate to obligate Commerce to

exclude FISI fromits countervailing duty determ nation
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3. Prior Final Determ nati on by Commerce

Quebec has argued that as a result of the decision in Pork 11
Commerce made a final determ nation that FlI SI was not
countervailable in that period. Quebec Br. at 6-10. Comrer ce
denies that it ever made such a determnation. Commerce Br. at 47.
This issue has al ready been addressed by the Pork Il Panel. In
its remand determ nation followng the Pork Il Panel's decision
Commerce renoved FI SI benefits fromits duty calculation for that

period, but it did not state that it was thereby finding FISI non-

count ervai l abl e. Quebec then petitioned the Pork 11l Panel to
instruct Commerce to make such a statenent. |In its decision with
respect to the petition of Quebec, the Pork 111 Panel concl uded

that when Commerce elimnated FISI benefits from its duty
cal culation in accordance with the remand instructions of the Pork
Il Panel, "it was in fact making a finding of no subsidy in regard
to that program on the record adduced in [that] case". Pork 1]
at 2. This Panel finds the reasoning of the Pork 11l Panel to be
reasonable on this point. However, the Pork I11 Panel specifically
declined to address the circunstances in which Commerce wll
reexamine a finding in a prior review that a program was not
count ervail abl e.

Quebec submts that "longstanding" Conmerce Departnent
practice, as well as general principles of admnistrative |aw,

dictate that once a programis found not to be countervailable, it

thereafter will not be found countervail abl e absent new evi dence or
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a change in law" Quebec Br. at 31. In |Industrial

Ni trocell ul ose

From France: Final Results of CVD Adnmin. Review 52 Fed. Reg. 833

(1987), Commerce stated that:

[While Congress did not i ntend

t hat

countervailing duty |aw be applied in a narrow

and restrictive fashion, it also did not
intend that the | aw be applied w thout regard
to statutory gui del i nes, i nternationa
obligations, and admi ni strative

precedents...[T]o waver between two policies

only encourages interested parties to insist

that the Panel tie benefits to particular

products in sonme cases but not in others, an
approach that defies reason, logic, and
fai rness.

In the instant proceeding, Comerce has reiterated this

position at page 38 of its Brief:

The Departnment will not revisit a finding of
countervailability or non-countervailability
fromreview to review absent new information

about a particular program

The inportance of admnistrative precedent has been

articulated well by the T in Gtrosuco Paulista v.

United States,

704 F. Supp. 1075, 1088 (Ct. Int'l. Trade 1988):

An agency nust either conformitself to its
prior decisions or explain the reasons for its
departure. This rule is not designed to
restrict an agency's consideration of the

facts fromone case to the next, but rather it
is to ensure consistency in an agency's

adm ni stration of a statute.

Accordingly, this Panel is of the view that Commrerce nust on

remand explain its practices and the standards which govern the

reexamnation, in a later admnistrative review, of a programthat

Commer ce previously determ ned i nvol ved no subsi dy.

Conmer ce must
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next apply that standard to the facts in this case and explain the
reasons that would justify departure fromthe prior determ nation
in the Pork proceedings that FISI was not countervailable, 3 and
bring to the attention of this Panel any "change in law' or "new
information" that would justify departure fromthe prior finding of
non-countervailability.

4. Sane Group of Commodities Covered by FI SI

Conmrer ce has argued that the |ack of change in the comodities
covered by FISI justifies a determnation that FISI is de facto

specific. In Final Results, 56 Fed. Reg. at 50564 (1991), Comrerce

stated that:
In addition to these facts, the Panel noted
that [FISI] has been consistently providing
benefits to the same group of comodities
(with the exception of the addition of
soybeans during this period of review over
the | ast nine years.

Quebec has argued that there is no evidence on the record in
the Fifth Review to support such a finding by Comerce; that such
evi dence does not exist because participants under FISI have
changed over the years in question; and that even if there was
evidence on the record in the Fifth Review to support such a
finding by Conmerce, it would be legally irrelevant. Quebec Br. at

14-15.

30 Wil e Binational Panel decisions do not constitute
bi ndi ng precedent on U S. courts, they may be considered for
"intrinsic persuasiveness". See H R Doc. No. 216, 100th Cong.,
2nd Sess. (1988) at 271
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I n support of this argunment that participants under FISI have

in fact changed over the years, Quebec submts, inter alia, that:

In Live Swine and Fresh, Chilled and Frozen
Pork Products from Canada, ... Conmerce
acknow edged that "11 agricultural commodities
are covered." In Live Sw ne from Canada,

Conmer ce determned that, "twelve commodities”
were covered. In Live Swi ne from Canada,

"14 comodities" were covered. Comrerce now
acknowl edges that fifteen commopdities are
covered by the program Quebec Br. at 14.

Commerce has argued that "with the exception of the addition
of soybeans in the Fifth Review, these variations are attributable
to inconsistencies in classification and reporting by Quebec, not
to actual differences in product coverage." Comrerce Br. at 51
note 9.

While the record in the Fifth Review contains evidence
pertaining to the nunber of commodities covered by FISI during the
Revi ew Period, Commerce has not pointed to any evidence on the
record in the Fifth Review pertaining to the nunber of commodities
covered by FISI in previous periods. As already noted, in Section
1, supra, regarding the standard of review, this Panel nust
restrict its examnation of the facts in this proceeding to the
adm nistrative record adduced in the Fifth Review. Under Article
1904 of the FTA, this Panel is instructed to review the Fina
Results "based on the admnistrative record". Article 1911 of the
FTA defines "the admnistrative record" to include "all docunentary

or other information presented to or obtained ... in the course of

the adm ni strative proceeding." Docunentary or other information
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contained in the records assenbl ed for prior proceedi ngs need not,
but may be, included in the record. Materials pertaining to the
nunber of commodities covered by FISI in previous periods have not,
however, been included in the record adduced in the Fifth Review.
To the extent, therefore, that the finding of Conmerce that FISI
has been consistently providing benefits to the sanme group of
commodities relies on evidence in the records in previous reviews,
whi ch evidence is not on the record in the Fifth Review, this
finding woul d not be based on substantial evidence on the record.

The second difficulty with this debate perneates the entire
Fi nal Results. This difficulty involves adopting a consistent
classification nethod for purposes of determning the nunber of
commodities participating in FISI and the "universe" of commodities
which could participate in FISI. This Panel observes that this
difficulty is not isolated to this particular review In Swine 1V,
at 46, the Panel in that case stated that "there woul d appear to be
legitimate questions regarding Commerce's classification of
commodities.” Likewse, in the Fifth Review, Commerce has not
expl ai ned whet her the nethod of classification applied to determ ne
the nunber of participants in FISI is consistent with the nethod
applied to determ ne the universe of potential participants, that
is, the nunber of different commodities produced in Quebec.

Comrerce should, therefore, on remand, point to substanti al
evidence on the record in the Fifth Review pertaining to the nunber

of comodities covered by FISI in previous periods. Second,
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Commerce should explain whether the nethod of classification it
applied to determne the nunber of participants in FISI is
consistent with the nmethod applied to determ ne the universe of
potential participants.

5. Determ nation of de facto Specificity

As already noted, Commerce effectively based its determ nation
in the Fifth Review with respect to FISI upon three nom nal
findings of fact. These are that:

(1) fifteen of the forty-five different producer groups

i n Quebec received benefits under FISI during the
Revi ew Peri od;

(ii) producers of eggs, dairy products and poultry,
anong others, did not receive benefits under FISI
during the Review Period; and,

(ti1) the same group of producers (wth the exception of
soybeans pr oducers) have been consistently
receiving benefits under FISI since 1981.

The question arises as to whether, such findings of fact
constitute substantial evidence that FISI provided benefits to a
specific group of enterprises or industries during the Review
Period, and was, therefore, countervailable. The proper test for
specificity is neither sinple nunbers counting nor sone other

nmechani cal operation.3 Rather, Commerce's Proposed Regul ations

provide that in determ ning whether benefits under a program are

81 In the Notice of Proposed Rul emaking, Comrerce states
that "the specificity test cannot be reduced to a precise
mat hemati cal fornmul a. | nstead, the Departnent nust exercise
j udgnment and bal ance the various factors in analyzing the facts of
a particular case." See Proposed Reqgulations, 54 Fed. Reg. at
23368 (1989).
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specific to a group of enterprises or industries, "The Secretary

wi || consider, anong other things, the fol

(1) The extent to which a governnent
availability of a program

ow ng factors:

acts tolimt the

(1i) The nunber of enterprises, industries, or groups
thereof that actually use a program

(ti1) Whether there are dom nant users of a program or
whet her certain enterprises, industries, or groups
t hereof receive disproportionately |arge benefits

under a progranm and

(tv) The extent to which a governnent exercises

discretion in conferring benefits
Id.

Wth respect to the second factor,

under a program”

i.e., the nunber of

producer groups using FISI, Comrerce has placed a great deal of

reliance upon its finding that fifteen of the forty-five different

producer groups in Quebec received benefits under FISI during the

Revi ew Period. 1t should be noted, however,
simlar findings before the Pork 11 Panel,

The Depart ment effectively
determnation on two premn ses:

t hat Commerce brought
whi ch concl uded t hat:

based its
(1) only

calves, feeder cattle, potatoes, piglets,
f eeder hogs, corn, oats, wheat, barley, heavy
veal and sheep are recipients of FISI benefits
and (2) eggs, dairy products and poultry do

not receive FISI benefits..

The evidence on the record is thus
insufficient to support a decision that the
nunber of recipients of FISI is so small as to

be de facto a subsidy. Pork 11,

at 7026.

The Pork Il Panel was, therefore, of the opinion that coverage

of only eleven different producer groups in Quebec, excluding eggs,

dairy products and poultry was i nadequate as substantial evidence
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of specificity. |If eleven different producer groups were held to
be insufficient evidence of specificity by the Pork Il Panel
Commer ce shoul d on remand explain the reasons why FI Sl coverage of
fifteen coomodities in the Fifth Review should, in law, constitute
substantial evidence of specificity.

Wth respect to the third factor, 1i.e., domnant or
di sproportionate use, Quebec has argued that FISI covered "82% of
the total value of Quebec's insurable agricultural products
excl udi ng eggs, dairy products and poultry.” Quebec Br. at 13.
Eggs, dairy products and poultry are excluded by Quebec fromits
cal culation of "insurable agricultural products” on the basis that
"they are already insured against price and climatic risks through
the federal governnment's supply nmanagenent progrant.

While this Panel does not agree wth Quebec's distinction
bet ween insurable agricultural production and total agricultural
production®, there is evidence on the record of the value of total
agricultural production covered by FISI. Specifically, the
docunents filed by Quebec indicate that FISI covered 38.6% of total
Quebec agricultural production See AR 22, Vol. 2, Appendix 3.
Quebec has argued this evidence is relevant to a de facto

specificity analysis and that Commerce has inproperly ignored it.

32 Commerce has determned that these prograns are not
integrally linked and Quebec has not advanced the position that
they are. See, respectively, Final Results, 56 Fed. Reg. at 50564
(1991), and Tr. at 69. This Panel notes that the Swine |V Pane
rejected the use by Quebec of "insurable production"” values on the
ground that this "underestimates the value of agricultural
production in Quebec". Swine IV at 47, note 57.
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This Panel agrees that the value of Quebec agricultural

production covered by FISI is relevant to a de facto specificity
anal ysis. The Proposed Regul ations direct Commerce to consider all
four of the factors, "anong other things". |In this Panel's view,
it is insufficient for Comrerce nerely to count the nunber of
coommodities covered by FISI wthout considering whether these
comodities account for a significant portion of total Quebec
agricultural production. Supra, note 31.

Commerce should, on remand, consider the percentage of total
Quebec agricultural production covered by FISI during the Review
Period and explain whether this evidence is consistent with its
determ nation that FISI is specific.

Wth respect to the fourth factor, Commerce states that the
lack of change in FISI coverage since 1981 is relevant to
determning the extent to which the Governnent of Quebec exercises
discretion in conferring benefits under FISI. Comerce Br. at 50.
However, as stated above, Comerce has not identified any
substantial evidence on the record in this connection.

Further, Commerce has not directed this Panel to substanti al
evi dence on the record that the Governnent of Quebec unreasonably

exercised discretion in conferring benefits under FISI.?* On

33 Wth respect to governnental discretion, the Pork | Panel
concluded that "[T]here is no substantial evidence on the record,
as articulated by Commerce, that would support a conclusion that
FI SI was designed or admnistered to discourage applications or
prevent the addition of other products as they apply." Pork | at
80.
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remand, Commerce is directed to bring to this Panel's attention
record evidence that the Governnent of Quebec has limted the
availability of FISI or has otherw se exercised inpermssible

di scretion in conferring benefits under the program

D. Concl usi on

To summari ze, on renmand, Commerce shoul d:

1. Explain its practices and the standards which govern the
reexamnation, in a later admnistrative review, of a
program t hat Commence previously determ ned involved no

subsi dy;
2. Explain the reasons why Commerce should not
follow the determ nati on in t he Por k

proceedi ngs that FISI was not countervail abl e.

3. | dentify evidence on the record in the Fifth Review
pertaining to the nunber of comodities covered by FISI
i n previous periods;

4. Expl ain whether the nmethod of classification it
applied to determ ne the nunber of participants in
FISI is consistent wth the nmethod applied to
determne the universe of potential participants in
Quebec;

5. Consi der t he per cent age of t ot al Quebec
agricultural production covered by FISI during the
Revi ew Peri od and expl ain whether this evidence is
consistent with its determnation that FISI is
specific; and,

6. | dentify any record evidence that the Governnent of
Quebec has limted the availability of FISI or has
ot herwi se exercised inpermssible discretion in
conferring benefits under the program
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V. BRI TI SH COLUVMBI A FARM | NCOVE | NSURANCE ACT SW NE PRODUCER' S
FARM | NCOVE STABI LI ZATI ON PROGRAM

A. | nt r oducti on

In its Prelimnary Results, 56 Fed. Reg. at 29226 (1991),

Commerce found that FIIP was established in 1979 to assure incone
for farmers when commodity prices fluctuate bel ow basic costs of
producti on. Commerce made the followi ng additional findings.

Prograns exi st under the Farm I ncone |Insurance Act in respect of:

(1) beef; (2) tree fruits; (3) blueberries; (4) hogs; (5)
processi ng vegetables; (6) processing strawberries; (7) |anbs; and
(8) potatoes.** (@iidelines with respect to swi ne producers were set
out at Schedule B4 to the Act®*. Sows and boars are not eligible
for benefits. The program is admnistered by the Provincial
Mnistry of Agriculture and Food and the British Colunbia
Federation of Agriculture, and is funded equally by producers and
t he provincial governnent.
Havi ng made t hese findings, Commerce concluded that:

Because [FIIP] is only available to farnmers

producing comodities specified in the

Schedule B Cuidelines, we prelimnarily

determne that this programis countervail abl e

because paynents were limted to a specific

group of enterprises or industries.

Prelimnary Results, 56 Fed. Reg. at 29226 (1991).

In the Final Results, Conmmerce concl uded that:

34 Farm I ncone |nsurance Act, R S. 1979, c. 123 (the "Act").

35 The Quidelines were in fact contained in the Farm | ncone
Program Regul ation, B.C. Reg. 394/79 (O C 2381/79).
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Departnent's Position: we have addressed the
i ssue of the general availability of FIIP in
Live Swine Final Results. In that notice, the
Department found that the programis limted
to a specific group of enterprises or
i ndustries, and, t herefore, IS
countervail able, because it is only avail able
to farners producing commodities specified
under Schedul e B guidelines to the Farm | ncone
| nsurance Act of 1973. Therefore, since this
programis de jure specific, no determ nation
of undue governnment discretion is required.

Final Results, 56 Fed. Reg. at 50563 (1991).

B. Ilssues

Essentially, the CPC has advanced three objections to the
conclusions of Commerce with respect to FIIP. First, the CPC
argues that neither the relevant statute pursuant to which the
program was established, nor the Schedule B CGuidelines are on the
record in the Fifth Review The CPC concludes, therefore, that the
determ nation of Commerce in this respect "has no evidentiary
support”™ and "cannot be upheld in the absence of any record
evidence." CPC Br. at 75.

Second, the CPC argues that FIIP is not de jure specific
because benefits pursuant thereto are not limted to those producer
groups listed in the Schedule B Cuidelines. Rat her, argues the
CPC, "eligibility for FIIP is not conditional upon being listed in

Schedule B". The CPC explains that "[c]ommbdities are listed in

Schedul e B when they becone subject to FIIP." (enphasis original).
Id.
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Third, the CPC argues that commodities accounting for 41% of
British Colunbia s Farm Cash Receipts (F.C. R s) are covered by the
federal governnent's supply managenent prograns; that conmodities
covered by the Western Grains Stabilization Act (crop insurance)
account for 3% of F.C.R's; and that commodities covered by FIIP
account for 36% of F.C R s. The CPC concludes, therefore, that
"83%to 88% of the Farm Cash Receipts for the province are provided
by commodities participating in one of these various prograns. "3

C. Analysis

Thr oughout its pleadings in this proceeding with respect to
FIIP, Commerce has argued that its "determnation in the fifth
review relies on its determnation of this programin the fourth
review, where it found FIIP de jure specific.”" Commerce Br. at 38.
As noted above, see, Section Ill regarding FISI, there is authority
in the U S that Commerce need not revisit a finding of counter-
vailability or non-countervailability fromreview to revi ew absent

new i nformati on about the particular program PPG Industries, lnc.

V. United States, 746 F.Supp. at 134-5. | ndeed, Commerce is

required either to be consistent with or to explain the reasons for

its departure froma prior determnation. G trosuco Paulista v.

United States, supra.

36 CPC Br. at 76-77. It seens difficult to understand how
t he CPC concluded that approximately 83% 88% of the F.C. R s are
provi ded by commodities covered by the various progranms when the
sum of the individual coverage figures quoted by the CPC anount to
exactly 80%
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Al though Comrerce is entitled to rely on its earlier
determ nation that FIIP is de jure specific, it is incunbent upon
Commerce to assenbl e record evidence that wll establish that such
a determnation is supported by substantial evidence. Comerce has
concluded that FIIP is de jure specific because benefits thereunder
are available only for comvodities listed in the Schedule B
Gui del i nes. However, this Panel observes that the record is

deficient in that neither the Farm I ncone |Insurance Act nor the

Schedul e B Gui delines have been placed on the record. Likew se,
the CPC conplains that relevant |egislative materials are not on
the record in the Fifth Review, yet it continues to refer to these
materials in its argunents. The CPC argues that "[c]omodities
have been added to, and renoved from Schedule B since the statute
authorizing FIIP was promul gated in 1973." CPC Br. at 75. The CPC
adds that:

Raspberries (Schedule B10) were renpved from

t he regul ati ons (and, t heref ore, from

participation in FIIP) in 1985, while potatoes

(B11) were added in 1983. Before the dairy

i ndustry instituted a f eder al suppl y

managenent programit participated in FIIP

In order for this Panel to decide whether Commrerce correctly

concluded that FIIP is de jure specific, and to consider the
argunents advanced by CPC, this Panel has reviewed the Farm | ncone
| nsurance Act and the regulations in question. Qur prelimnary
review of the legislation indicates that the Schedul e B Gui del i nes

in question were repealed by B.C. Regulation 242/89, m dway through

t he Review Peri od. British Colunbia Gazette, Sept. 5, 1989, p
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252. The repeal of the Schedule B CGuidelines in question during
the Review Period calls into question the validity of Comerce's
determnation that FIIP is de jure specific. Simlarly, the
decision of the Swine IV Panel in this respect may not apply due to
t he repeal of Schedule B4 during the Review Period.?

By the sanme token, Conplainants failed to bring to the
attention of Commerce and the Panel the repeal of the Schedule B
gui del i nes even though the Questionnaire specifically asked whet her
there had been any changes in FIIP since the preceding annua
revi ew.

In light of the foregoing facts, the Panel3 remands for
Conmerce to: (1) consider whether conpl ai nants wai ved any ar gunent
they m ght have advanced based on the repeal of Schedule B4 by
their failure to bring it to the attention of Coomerce in a tinely
fashion, (2) consider whether, in light of Commerce's specific
reliance on Schedul e B, Commerce was under any obligation to obtain
an up to date copy of the law, (3) explain the inpact of the repeal
of Schedule B upon its determnation that FIIP was de jure specific
during the Review Period, and (4) if the repeal of Schedule B is

inconsistent with Commerce's determnation that FIIP was de jure

87 The Swine 1V Panel upheld Commerce in its determnation in
the fourth review that FIIP was |imted to a specific group of
enterprises or industries because availability of benefits
t hereunder was Iimted to those comobdities listed in the Schedul e
B Guidelines. Swine IV at 70.

38 Panel i st Schwechter dissents fromthe renand in |Item nos.
3 and 4.
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specific throughout the Review Period, explain whether FIIP is de

facto specific in light of evidence on the record.

VI. ALBERTA CROW BENEFI T OFFSET PROGRAM

A. | nt r oducti on

1. The Programin Question

To make grain grown in the prairie provinces of Canada
available to all <consuners at simlar prices, the federa
government pays a portion of transportation costs pursuant to the
Western Grains Transportation Act ("WGTA"). Wiile these
expendi tures known as "Crow Benefit" paynents, have nade grain
avai | abl e throughout Canada at simlar prices, they have tended to
increase the price of grain in Al berta and sone of the other farm

provinces. Prelimnary Results, 56 Fed. Reg. at 29227 (1991).

To mtigate these increased prices, Al berta has established
ACBOP. Under ACBOP, "the governnent provides certificates to
regi stered feed grain users and registered feed grain nerchants,
whi ch can be used as partial paynents for grains purchased from
grain producers. Feed grain producers who feed their own grain to
their owm livestock submt a claimdirectly to the governnent for
paynment." 1d.

2. The Determ nation in Question

Inits Prelimnary Results, Commerce determ ned that:

Because this programis |imted to feed grain
users, we prelimnarily determne that it is
limted to a specific group of enterprises or
i ndustries, and is therefore countervail abl e.
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Prelimnary Results, 56 Fed. Reg. at 29227
(1991).

In its Final Results, Commerce determned that ACBOP
certificates and paynents provide an econom c benefit to sw ne
producers because the countervailed benefits are paid directly to
swi ne producers, thus reducing their production costs. Fi nal_
Results, 56 Fed. Reg. at 50562 (1991). In addition, Conmerce
confirmed that ACBOP is expressly limted to feed grain users and,
therefore, is limted to a specific enterprise or industry, or

group of enterprises or industries. Prelimnary Results, 56 Fed.

Reg. at 29227. The CPC did not submt new information about the

program which nmy have altered Comerce's |ong-standing

interpretation, Final Results, 56 Fed. Reg. at 50562 (1991).

B. | ssues

As it did in the proceedings before the Swne |V Panel, the
CPC argues that ACBOP is not countervail able because it does not
provi de swi ne producers with an economc benefit. CPC Br. at 53.
Second, even if there is an economc benefit, the CPC argues that
the benefit is received by grain producers, not grain consumners
(such as sw ne producers), and thus, that an upstream subsidy
i nvestigation, pursuant to section 771A of the Tariff Act of 1930,
19 U S.C 8§ 1677-1 (1992), is required before any benefits that
flow through to swi ne producers may be countervailed. 1d. at 62.

Finally, in the event that this Panel wupholds Commerce's
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determ nations in other respects, the CPC clains that the subsidy

cal culations are incorrect. 1d. at 49.
C. Analysis
1. Ofsets

CPC argues that ACBCP nerely counteracts the disadvantages of
a related program thus resulting in no overall economc benefit to
sSwW ne producers. 1d. at 55. In support of its position, the CPC

cites Certain Steel Products fromthe Federal Republic of Gernany,

47 Fed. Reg. 39345 (1982) and Certain Steel Products from Bel gi um

47 Fed. Reg. 39304 (1982), as exanples of cases in which offset
prograns were not found countervailable. However, only certain
costs incurred by producers which receive benefits under a program
may be deducted fromgross paynents in determning the net benefit
or subsidy conferred. For purposes of determ ning the net subsidy
in each case, section 771(6) of the Act permts Comerce to deduct
fromthe gross subsidy the foll ow ng:
(a) any application fee, deposit, or simlar paynent
paid in order to qualify for, or to receive, the
benefit of the subsidy,
(b) any loss in the value of the subsidy resulting from
its deferred receipt, if the deferral is mandated
by Governnment order, and
(c) export taxes, duties, or other charges |evied on
the export of nerchandise to the United States
specifically intended to offset the subsidy
received. 19 U . S.C. 8 1677(6)(1992).
In this Panel's view, this provision cannot reasonably be

interpreted to permt nor require Comrerce to deduct from gross
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ACBOP paynents an anount corresponding to the increase in the cost
of grain in Alberta resulting from the Crow Benefit paynents
Thus, the position of the CPCin this respect is not in accordance
with law and does not provide a basis upon which to disturb the

findings of Coomerce. See Pork | and Swine 1V, supra, which held

li kew se

2. Upst r eam Subsi di es

CPC alternatively argues, as it did in Swne |1V, that if this
Panel concludes that ACBCOP provi des an econom ¢ benefit, then that
benefit is received by grain producers (not grain users) and
Conmrer ce must perform an upstream subsidy investigation pursuant to
section 771A of the Tariff Act of 1930.3%° CPC Br. at 61-62. The
record supports the determnati on of Comrerce that sw ne producers

rai sing grain receive ACBOP paynents, either in the formof cash or

39 Section 771A defines upstream subsidi es as foll ows:

The term "upstream subsi dy" nmeans any subsi dy
described in section 1677(5) (B) (i), (ii),
(iii), or (iv) of this title by the governnent
of a country that --

(1) is paid or bestowed by that governnent

Wth respect to a product (hereafter referred

to as an "input product") that is used in the
manuf acture or production in that country of nerchandi se which is
t he subject of a countervailing duty proceeding;

(2) in the judgnent of the adm nistering
authority bestows a conpetitive benefit on the
mer chandi se; and

(3) has a significant effect on the cost of
manuf acturing or producing the nerchandi se.

19 U.S.C. § 1677-1(a).
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certificates. This receipt of ACBOP benefits by sw ne producers is

clearly a direct benefit that reduces the sw ne producers

production costs. 4 Prelimnary Results, 56 Fed. Reg. at 29227
(1991). No upstream subsidy analysis is, therefore, required.

3. Calculation

Comerce determined the net subsidy in respect of ACBOP
benefits by calculating the ratio of swine grain consunption to
wei ght gain. Comerce used information in Econom c |Indicators of
the Farm Sector, Costs of Production - Livestock and Dairy, U S
Dept. of Agriculture (1989) to calculate a ratio of 3.483 pounds of

grain to one pound of swine weight gain. Prelimnary Results, 56

Fed. Reg. at 29227 (1991). During the adm nistrative review, the
CPC argued that the use of this publication was inproper because
the ratio incorrectly neasured feed instead of grain consuned, and
did not factor out the use of protein supplenents in feed. Thus,
the CPC submts that Commerce's benefit determ nation was too high.
Comrerce rejected these argunents on the grounds that its
cal cul ati on was based on the best information avail abl e because the
information obtained at verification was inadequate. Fi nal_
Results, 56 Fed. Reg. at 50562 (1991).

During the course of the proceedings of the fourth
admni strative review (USA 91-1904-03), the CPC asked that Panel to

expand the admnistrative record to include docunents in support of

40 See also, CPC Br. at 51. Thus, the government is paying
a subsidy directly to swine producers, which subsidy |owers their
cost of production.
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its argunment that Commrerce incorrectly determned the ratio of
grain consuned to wei ght gained. They granted CPC s notion on
Novenber 25, 1991. Swine |V, Prelimnary Ruling, supra, at 8. In
its Brief, submtted in the instant proceedi ngs, Conmerce requested
a remand to consider these docunments because its determnation in
the Fifth Review was made before the Swine IV Panel's ruling

Comerce Br. at 35. This Panel grants (1) Commerce's request to
re-open the record for the sole purpose of including the docunents
admtted into the record by the Swine IV Panel in its Novenber 25,
1991 O der and (2) Commerce's request for a remand to consider this
new evi dence. #

It should be noted, however, that in responding to questions
of this Panel, Counsel to Comrerce expl ained that the nethodol ogy
enpl oyed denonstrated that only grains had been included in the
subsi dy cal cul ati ons of Conmerce, based on USDA docunents. Tr. at
221-22. This docunent segregates the values for grain and for
suppl enments. The grain value is the 3.483 grain/gain ratio which

was used in the Commerce calculations. This Panel finds Commerce's

41 This  Panel views this request to reopen the
adm ni strative record differently than every other instance in
whi ch this Panel has been asked to consider non-record evidence for
t hree reasons. First, Swine IV ordered Comerce to re-open the
adm nistrative record in the fourth admnistrative review to
include this information on Novenber 25, 1991, after both the
Prelimnary and the Final Results in the Fifth Review had been
i ssued. Second, all parties have agreed that the record in this
case should be reopened to include the docunents that were the
subj ect of the Novenber 25, 1992 Panel O der. Third, in this
i nstance, the evidence has been obtained and formally offered by
the parties; the Panel has not been asked to search out non-record
facts to support elusive references.



67
expl anations as to why it rejected the information submtted by the
Gover nnent of Alberta about appropriate feed/gain ratios
i nadequate. This Panel, therefore, remands to Commerce on this
point as well so that it may explain, in detail, based on
information in the record, why they rejected the evidence of
feed/gain ratios filed by the Governnent of Al berta and to explain

why they considered the said USDA publication to be preferable.

VI. EEED FREI GHT ASSI STANCE PROGRAM

A. | nt r oducti on

1. The Programin Question

The FFA is adm nistered by the Livestock Feed Board of Canada
under the Livestock Feed Assistance Act of 1966. To nmake feed
grains avail abl e throughout Canada at simlar prices, the federal
governnent pays a portion of the costs associated with transporting
feed grains to certain grain deficit regions. Feed grain users
(which are defined as those who buy grain to make feed for
livestock) in these regions may claimfreight assistance under the
FFA whenever feed grain is noved through commercial channels. %

2. The Determ nation in Question

Conmer ce determ ned that swi ne producers in British Col unbi a,
Quebec, New Brunswi ck, Nova Scotia, Newfoundland, Prince Edward

I sland and certain portions of Ontario, received FFA benefits. |d.

42 Prelim nary Results, 56 Fed. Reg. at 29224 (1991).
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In holding that these benefits conferred countervail abl e subsidi es
on sw ne producers, Commerce st at ed:

The argunents raised by the CPC regarding the
countervailability of the FFA and the need for
an upstream subsidy investigation have been
fully addressed in Live Swine Final Results.
As the Departnent stated in that Notice, the
FFA benefits paid to feed producers who

indicate that they raise live swine are
count ervai |l abl e because they result in reduced
costs for live sw ne producers. For this
reason, no upstream subsidy investigation is
required.

Final Results, 56 Fed. Reg. at 50562-63 (1991).

B. lssues

The CPC chal | enges these determ nations on the sanme grounds as
they did in Swine IV. First, it argues that, although FFA benefits
are paid to swine producers who mll grain for feed:

any benefit t hat accrues to Ilivestock
producers from this program is incidental;
paynents are nmade to themin their capacity as
grain mllers, not as growers of hogs... The
reason some farnmers receive FFA benefits is
that they are able to transform feed grains
into livestock feed; whether or not they are
al so livestock producers is irrelevant.*

Thus, the CPC argues that only feed grain producers (not sw ne
producers as such) benefit from the FFA Second, to the extent
that sw ne producers benefit fromthe FFA, the CPC argues that the
benefit is received with respect to an input (i.e., feed grain) and
t hat Commerce should have performed an upstream subsidy

i nvestigation pursuant to section 771A of the Tariff Act of 1930.

43 CPC Br. at 51 (enphasis in original).
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The CPC does not challenge Conmerce's specificity determ nation
under section 771(5) of the Act.

C. Analysis

1. Econom ¢ Benefit

It is undisputed that FFA paynents are nade directly to
| ivestock producers that mll grain. See CPC Br. at 50. Canada's
response to Conmerce's questionnaire states:

Li vestock producers who buy grain to feed to
livestock may claim assistance from the
[ Li vest ock Feed Board of Canada]. 'Livestock

i ncl udes. .. SW ne. .. Based on certain
assunptions, the [Livestock Feed Board of
Canada] has cal cul ated that approximately 3.25
percent ($544,503) of the transportation
assi stance mght have been paid directly to or
for the benefit of sw ne producers.*

I n anal yzing ACBOP, this Panel agreed with the Swine |1V Panel
that the cost of producing swine is reduced any tine sw ne
producers directly receive benefits under a program designed to
provi de assistance in purchasing grain.® Further, the Panel in
Pork | stated that:

The benefits under the FFA received by a hog
producer, related to the purchase of grain,
result in a reduction in the cost of
production of the hogs. 1In our view, it is of
no relevance whether these nonies were
recei ved by hog producers technically in their
capacity as such, as opposed to any other
capacity, if the paynents received benefitted
the production of hogs. ... On this record

Comrerce could reasonably conclude that
benefits under the FFA decreased the hog

a4 AR Tab 22.

45 Swi ne |V at 64.
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producer's cost of production. See Saudi lron
& Steel v. United States, 686 F.Supp. 914,
916-18 (Ct. Int'l. Trade 1988), dism ssed on
ot her grounds, 698 F. Supp. 912 (C. Int'l.
Trade 1988).

Pork |, at 56.

Li ke our colleagues in Swine 1V, this Panel believe this
reasoning is conpelling and intrinsically persuasive. It is
irrelevant that sw ne producers wear their "feed grain mlling
hat s" when they receive FFA paynents. The essential point is that
the paynents reduce their costs of production.

2. Upst r eam Subsi dy

The CPC argues that Commerce nust conduct an upstream subsidy
i nvestigation to determ ne what benefits, if any, flow to sw ne
producers from paynents that the CPC argues only benefit grain
mllers.4® Since this Panel has concluded that this program
directly benefits swi ne producers, in our view, the refusal of
Comerce to conduct an wupstream subsidy investigation is in
accordance wth |aw Therefore this Panel upholds the

determ nation of Comrerce with respect to the FFA

Vil. SOA5 AND BOARS

In the first admnistrative review of the Oder, Comrerce
conducted a scope inquiry and determ ned that sows and boars were

within the scope of the Order, but that they constituted a separate

46 CPC Br. at 62.
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subcl ass of nerchandise. See Final Results, 56 Fed. Reg. at 50565,

referencing Live Swine from Canada: Fi nal Results CVD

Adm nistrative Review, 54 Fed. Reg. 651 (1989). Quintaine did not
chal l enge these findings after the first admnistrative review.
Quintaine Rep. Br. at 8.%

In the Fifth Review, Commerce held that its Final Results in
the first admnistrative review of this Oder remain unchanged
because Quintaine submtted no new information. Commerce therefore
reaffirmed its earlier determnation that sows and boars are within
the scope of the Order, but constitute a separate subclass. Final
Results, 56 Fed. Reg. at 50565.

Throughout these proceedings Quintaine has argued that
Conmerce erred by not finding that sows and boars were outside the
scope of the Order.* (Quintaine further argues that had Commerce
gi ven adequate consideration to the wording of 19 CF.R 8§
355.29(i)(l), rather than refusing to reconsider its prior
determ nation, Commerce woul d have found that sows and boars were
outside the contenplation of the original petition and the ITC s

basis of injury.*

ar Reply Brief submtted to this Panel by Quintaine, My 6,
1992 hereinafter identified as "Quintaine Rep. Br."

48 Quintaine's argunents regarding the countervailability of
i ndi vidual prograns are addressed in the preceding sections and
wi Il not be considered again here.

49 Scope determinations are governed by 19 CF.R 8§
355.29(i) which instructs the Secretary, when considering whet her
a particular product is within the class or kind of nerchandi se

(continued. . .)
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In the alternative, Quintaine argues that if 19 CF. R 8§
355.29(i)(l) was not dispositive, then the criteriain 19 CF. R 8§
355.29(i)(2) should have | ed Commerce to the concl usion that sows
and boars were outside the scope of the Order. Quintaine naintains
that sows and boars differ from hogs in respect of physical
characteristics, expectations of ultimate purchasers, the ultimte
use of the product and channels of trade. Quintaine Br. at 9-10.°%°

Comrer ce argues that because sows and boars were found to be
within the scope of the Order, in the first admnistrative review,
absent new evi dence whi ch was not submtted, Commerce does not have
the authority to revisit the issue in the Fifth Review Fi nal_
Results, 56 Fed. Reg. at 50565 (1991). Comrerce argues that it
properly applied the Diversified Products Analysis to determ ne

that sows and boars were a subclass of the nerchandi se covered by

49(...continued)
described in an existing order, to take into account the foll ow ng:

(1) The description of the product contained in the petition,
the initial investigation and the determ nations, the
Secretary and Conm ssi oner.

(2) Wen the above criteria are not dispositive, the
Secretary wll further consider: (i) the physical
characteristics of the product; (ii) the expectations of
the ultimte purchasers; (iii) the ultimte use of the
product; and (iv) the channels of trade.

Qui ntai ne argues that Comm ssioner Rohr's statenent that "the
live swine being conplained of are slaughter hogs" underm nes
Comerce's position that there was an unanbi guous definition of
mer chandi se within the scope of the O der

50 Quintaine Brief subnmtted to this Panel, February 20,
1992, hereinafter identified as "Quintaine Br.".
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the Order and that sufficient grounds existed for calculating a

separate duty for sows and boars. Final Results, 56 Fed. Reg. at

50560 (1991); Commerce Br. at 58.

Quintai ne had the opportunity to challenge the results of the
scope inquiry on sows and boars after the first admnistrative
review, under 19 U S. C. § 1516a(a), but did not. Comer ce,
therefore does not have the legal basis to reexam ne the scope
issue in the Fifth Review absent new i nformation.

Quintaine responds that it is not estopped frombringing the
scope issue before this Panel because Commerce coul d have conducted
the scope review on its own initiative and that any appeal by
Qui ntai ne woul d have been futile. Quintaine Rep. Br. at 8-9.

This Panel notes, that the Swine IV Panel ruled on these very
argunents. Swine IV, at 49-51. The facts in that decision are
virtually identical to the facts at issue here, wth the exception
that in the previous review, Quintaine did not nake its scope
argunents before Commerce, but introduced themfor the first tine
before that Panel. This Panel finds that this distinction is not
di spositive and the Swne |1V Panel's decision is intrinsically
per suasi ve.

The doctrine of exhaustion of admnistrative renedies is a
"general legal principle" that the FTA obligates this Panel to

apply. See FTA, Articles 1911 and 1904(3). This doctrine provides

51 Pursuant to 1516a(a)(2)(A)(ii), Quintaine failed to nmake
atinmely objection to the determnation in the First Admnistrative
Revi ew.
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that the courts do not have jurisdiction to review adnmnistrative
action unless the entity seeking to challenge that action has
utilized the prescribed adm nistrative procedures for raising its

poi nt. See Swine 1V, at 49-51; Royal Business Machines Inc. v.

U.S., 507 F. Supp. 1007 (Ct. Int'l. Trade 1980), aff'd 669 F.2d 692

(C.C.P.A 1987); Sharp Corp. v. U.S., 837 F.2d 1058 (Fed. Cir.
1988), citing Myers v. Bethlehem Shipbuilding Corp., 303 U S 41

(1938), 581 S. . 459 (1938).

Qui ntaine contends that it did not challenge the results of
the first admnistrative review because it would have been an
exercise in futility. Quintaine nmaintains that futility is a
judicially approved exception to the doctrine of exhaustion of
adm ni strative renedi es.

This Panel finds the reasoning of the Swine 1V Panel
persuasi ve and concludes that Quintaine's failure to raise its
scope argunents was a manifestation of its perception of |limted
success in this regard. This is not sufficient justification to
buttress its argunent that having done otherw se would have been
futile and an exception to the doctrine of exhaustion of
adm ni strative renedies. The futility argunents raised in this

proceeding are simlar to the ones raised in PPGv. United States,

746 F. Supp. 119 (Ct. Int'l. Trade 1990). That court held:

Under certain wunusual circunstances, such as
futility of pursuing the admnistrative relief
avai | abl e, failure to exhaust adm ni strative
remedies wll not preclude judicial review . :
The fact that a party to an admnistrative
proceedi ng finds an argunent may |ack nerit, or had
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failed to prevail in a prior proceeding based on

different facts, does not, wthout nore, rise to

the level of futility barring exhaustion.
Id. at 137. That "futility" is properly a very |limted exception
to the doctrine of exhaustion is made nore clear by the U S
Suprene Court which held that:

: a failure to enforce the exhaustion of

adm nistrative renedies principle could |ead

to "frequent and deliberate flouting of the
adm ni strative process [that] coul d weaken the

effectiveness of an agency . . . . Budd Co.
Wheel and Brakes Division v. United States,
773 F. Supp 1549, 1555 (C. Int'l. Trade

1991), citing MKart v. United States, 395
U S 185, 193, 89 S. C. 1657, 1663, (1969).

Accordingly, this Panel affirns Conmerce's determ nation that
it was not required to reconsider its earlier finding that sows and

boars were within the scope of the O der

VI, WEANLI NGS

A. | nt r oducti on

In the fourth admnistrative review, Commerce determ ned that

weanl i ngs were included in the scope of the Order. See Live Sw ne

From Canada; Final Results of Countervailing duty Adninistrative

Review, 56 Fed. Reg. 28531, 28536 (1991). The Swine |V Pane

reviewed the scope determnation and held that "Commerce's
determnation, that weanlings are wthin the scope of the order is
reasonabl e and in accordance with law." Swine |1V, at 53. In the
Final Results, Commerce found that: (i) Pryme had not submtted new

information requiring Commerce to reexamne its previous
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determnation that weanlings were wthin the scope of the
countervailing duty order; (ii) that Prynme's request for a subcl ass
determ nation for weanlings was untinely and required information
not in the record; (iii) and that there was no basis for

determ ning an individual rate for Pryme. Final Results, 56 Fed.

Reg. at 50564 (1991).

Prynme challenges Commerce's finding on the follow ng,
alternative grounds: (1) that Comrerce erred in not finding
weanl i ngs outside the scope of the Order; (2) that Commerce erred
by not establishing a separate subclass for weanlings; (3) that
Commerce erred by not calculating an individual duty rate for
Pryme; and (4) that Commerce erred by finding specific national and
provincial prograns countervailable.® Pryme Br. at 4-5.

1. Scope Det erni nation

Scope determ nations are governed by 19 C.F.R 8§ 355.29(i)
(the "D versified Products Analysis"), which instructs the
Secretary, when considering whether a particular product is wthin
the class or kind of merchandi se described in an existing order, to
take into account the follow ng:

(1) The description of the product contained in the

petition, the initial investigation and the
determ nations of the Secretary and Comm ssi on.

52 Having already spoken to the countervailability of
specific progranms, this Panel addresses only the argunents raised
by Pryne regardi ng Cormerce's scope, subcl ass, and individual rate
determnations in this section.
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(2) Wen the above criteria are not dispositive, the
Secretary wll further consider:

(i) the physical characteristics of the product;
(11) the expectations of the ultimte purchasers;
(ti1) the ultimte use of the product; and
(iv) the channels of trade.

19 C.F.R § 355.29(i).

Pryme chal |l enges the determ nation of Comrerce and the |ogic
of Swine IV. Pryne contends that Conmerce's determ nation, based
solely on the criteria under 19 CF.R 8 355.29(i)(1), is wong
because said section is not dispositive and therefore Conmmerce nust
examne the criteriain 19 CF. R 8 355.29(i)(2). In this regard,
Prynme argues that weanlings are not within the scope of the
countervailing duty Order according to the criteria under 19 C F.R
8§ 355.29(i)(1) for two reasons. First, the International Trade
Comm ssion defined live swine as animals based for immediate
slaughter. Second, weanlings are classified under the Harnonized
Tariff Systemas item nunber 0103.91.00 dealing with sw ne wei ghi ng
under 50 kgs while hogs are classified under the Harnonized Tariff
System as item nunber 0101.92.00 dealing with swi ne wei ghi ng over
50 kg. See Prynme Br. at 6-11. See also Pryne Rep. Br. at 6.
However, Conmerce argues that once the original scope determ nation
has been made and uphel d on appeal, Comrerce only has the ability
to clarify the scope based on the presentation of new facts. See

Commerce Br. at 63-64.
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Thi s Panel recognizes that Conmmerce does not have a duty or
even the ability to revisit scope determ nations absent new

evi dence presented by the parties. See Royal Business Mchines,

507 F. Supp. at 1015; D versified Products Corp. v. United States,

572 F. Supp. 883 (Ct. Int'l. Trade 1983); Kyowa Gas Chem cal

| ndustry Co., Ltd. v. United States, 582 F. Supp. 887, 889 (C

Int'l. Trade 1984). The Panel also finds that Prynme did not
present new evidence of the sort required to initiate a new scope
inquiry.% Therefore, the Panel affirns Commerce's decision not to
conduct a scope inquiry regarding Weanlings in the Fifth Review

2. Subcl ass Determ nation or |Individual Rate

The next substantive issue with which this Panel nust grapple
is whether Cormerce erred in law and in fact by not recognizing a
separate subclass for weanlings or calculating a separate duty rate
for Pryne. Commerce has argued that Pryne's request for a separate
rate for weanlings or, alternatively, a conpany-specific rate was
untinely, as it was submtted after the publication of the
Prelimnary Results. See Commerce Br. at 65. In any event
Commerce stated, in the Final Results, that Comrerce had consi dered
the request and determned that a subclass determnation or
conpany-specific rate would require further information and that it

woul d have been inappropriate to delay the proceedings to solicit

53 The Panel recogni zes that Harnonized Tariff Systemitem
nunbers are provided only for convenience and that the witten
description remains dispositive. This Panel also finds no nerit in
Pryme's argunent that the I TC defined swine as only those aninmals
destined for imedi ate sl aughter.



79

the requisite information. See Final Results, 56 Fed. Reg. at

50564 (1991).

Pryme concedes that its request was sent after the Prelimnary
Results were issued. However, Prynme has argued that the issue of
tinmeliness should be tenpered by the relatively short period of
time between the rejection of Prynme's argunent in the Fourth
Adm nistrative Review and the publication of the Prelimnary
Results in the Fifth Review % Pryme further contends that Commerce
was obligated to initiate subclass and individual rate

determ nati ons sua sponte during the Fifth Review %

Commerce has the discretion and ability to establish its own
rul es of procedure so long as those rules do not contravene the

| aw. See Rhone Poulenc, Inc. v. United States, 710 F. Supp. 348,

350 (&@. Int'l. Trade 1989), aff'd, 899 F.2d 1185 (Fed. Cr. 1990),

citing Vernont Yankee Nucl ear Power Corp. v. Nat. Resources Defence

Council, 435 U. S. 519, 544-45 (1978) This discretion includes "the

authority to set and enforce tinme limts on the subm ssion of

54 Thi s Panel notes that on June 21, 1991, Commerce rejected
Pryme's subcl ass request in the fourth admnistrative review. On
June 26, 1991, three business days thereafter, Comrerce issued its
Prelimnary Results in the Fifth Review On July 3, 1991, Pryne
wote to the Secretary requesting relief. Tr. at 236.

55 This Panel has not been referred to any precedent
requiring Commerce to initiate subclass or individual rate
i nvestigations on its own. Therefore, this Panel assunes that
Commerce's failure to initiate an investigation of the possibility
of a subclass for weanlings, or an individual rate for Prynme, was
not an abuse of discretion.
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data." 1d. However, the record in this review is not conclusive
as to what Commerce's practice and procedure are in this area.

Accordingly, this Panel remands to Commerce to review the
record and explain why there is insufficient information on the
record to create, or consider the request to create, a separate
subcl ass for weanlings.

Further, on remand, this Panel directs Comrerce to articul ate
its practice and procedure on accepting requests for subclass and
individual rate determnations after publication of its prelimnary
results of admnistrative review Specifically, this Panel
requests information on the practice followed by Comrerce when a
request follows the prelimnary results, whether there are
exceptions to the general practice, and if there are such

exceptions, why those exceptions were not applicable in this case.
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X CONCLUSI ON

For the foregoing reasons, Commerce's determnation is
affirmed in part and remanded in part. On remand, Conmerce is
directed to follow the specific remand instructions set forth at
the end of each section. The determ nation on remand shall be
provi ded by Commerce to the Panel within 60 days of this decision.

The Article 1904 Panel Rules published in the Federal Register on

June 15, 1992 shall apply if any participant w shes to chall enge

the determ nati on on renand.

Dat e G enn A Cranker
Dat e Peter O ark

Dat e Wl helmna K Tyler
Dat e Mark D. Herlach

Dat e Melvin S. Schwecht er
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