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l. INTRODUCTION

This is a second review conducted by this Panel
pursuant to Article 1904 of the United States - Canada Free Trade
Agreenent ("FTA"), follow ng the new determ nati on made on renmand
by the International Trade Adm nistration, U S. Departnent of
Comrerce ("Commerce") on July 20, 1992 ("Renmand Determ nation")
in the fourth admnistrative review of the countervailing duty
order on live swi ne from Canada, 56 Fed. Reg. 28531 (June 21,
1991) ("Final Swine Determnation”) in response to this Panel's
deci sion dated May 19, 1992 ("Panel Decision" or "Remand Order").
The fourth adm nistrative review of the countervailing duty order
on live sw ne from Canada covered the period April 1, 1988
t hrough March 31, 1989. Final Sw ne Determ nation, at 28531.

In its Remand Determ nation, Comrerce agai n concl uded
that during the review period, Canada's National Tripartite
Stabilization Schene for Hogs ("Tripartite") and Quebec's Farm
I ncone Stabilization Insurance Program ("FISI") were |imted de
facto to a specific group of agricultural commodities and were
therefore countervailable. Conmmerce also determned that it was
unable to conply with the Panel's Remand Order with respect to
weanlings or to determ ne a separate rate for this specific
category of hogs based on the evidence in the adm nistrative
record (the "Adm nistrative Record"). Wth respect to the

Saskat chewan Hog Assured Returns Program ("SHARP'), the Al berta



Crow Benefit Of-set Program ("ACBOP') and the Feed Freight

Assi stance Program ("FFA"), Conmerce has recal cul ated the
benefits to live swi ne under these progranms, in accordance wth
the Panel's instructions. Panel Decision, at 57-66 and 70-75.

In this opinion, the Panel relates this second review s
procedural history, sets out the issues with which it nust deal
and then considers Commerce's Remand Determ nation in |ight of
the applicable law. After review of the Adm nistrative Record
and the argunents presented by the parties in their briefs and
orally, this Panel remands again, with specific instructions, the
determ nati ons nmade by Conmerce on Tripartite, FISI and the
establ i shnment of a sub-class for weanlings. Commerce's Renmand

Det erm nati on on ACBOP, SHARP and FFA is upheld.

11. PROCEDURAL HISTORY

On May 19, 1992, the Panel remanded to Conmmerce for
further consideration its June 21, 1991 final determ nation that
ni ne Canadi an agricultural prograns conferred countervailable
subsi di es on Canadi an producers of |live swine. The Panel
instructed Commerce to review the evidence on the Adm nistrative
Record for action not inconsistent wwth the Panel's decision with
regard to its findings on Tripartite, FISI, SHARP, ACBOP, FFA and

t he establishnment of a sub-class for weanlings.



On May 29, Conpl ai nants Canadi an Pork Council ("CPC")
and Governnent of Quebec ("Quebec") each filed a notion for
reexam nation of the Panel's decision based on Rule 77 of the

Article 1904 Panel Rules. By a unani nous decision issued on

July 7, 1992, the Panel ordered that the notions be denied, with
t he exception of the notion for reexam nation by Quebec
concerning the characterization of its position contained in
footnote 53 of the Panel Decision; this judgnent makes Quebec's
argunent noot .

On July 20, 1992, Commerce issued its Remand
Determ nation. On August 10, 1992, CPC, Quebec, the Governnent
of Canada ("Canada") and Prynme Pork Ltd. ("Pryme Pork") filed

chal I enges under Rule 75 of the Article 1904 Panel Rul es agai nst

the Departnent's Remand Determ nation. Canada and ot her
Compl ai nants also filed a notion for oral argument on the Renmand
Determ nation. This notion was granted by the Panel on
August 28, 1992.

Comrerce and NPPC filed briefs in support of Comrerce's
Remand Determ nation while the Conplainants presented briefs
contesting Commerce's findings. On August 10, 1992, NPPC al so

filed a subm ssion under Rule 75 of the Article 1904 Panel Rul es

requesting the Panel to take judicial notice of the nunber of
comodi ties produced in Canada and to remand Commerce's Remand

Determ nation with respect to the cal cul ati on of ACBOP benefits.



(" NPPC Subm ssion").

On August 28, 1992, a notice of oral argunent was
i ssued by the Panel. A hearing was held on Septenber 10, 1992
during which the Parties presented argunents in support of their

respective positions.

111. PRELIMINARY MOTIONS

On August 18, 1992, this Panel was presented with a
notion by Comrerce to strike the affidavit attached to Quebec's
response to Comrerce's Remand Determ nation as well as rel ated
portions of Quebec's challenge. ("Commerce Mdtion") According
to Coomerce, this affidavit consisted of information that was not
part of the Adm nistrative Record and could not therefore be
taken into account by the Panel. Comerce Mdtion, at 1-3.

On August 28, 1992, Quebec filed an Opposition to
Comrerce's Motion on the ground that no new i nformati on had been
presented in the affidavit of Deputy Mnister GQuy Jacob
("Quebec Qpposition") According to Quebec, the affidavit
represented the Governnent's interpretation of the Adm nistrative
Record in rebuttal to Conmmerce's assertion that there were 69
agricultural comodities in Quebec. Quebec Opposition, at 1-2.
Quebec argued that all factual statenments made in the affidavit

were derived fromthe Régi e des assurances agricol es' Annual



Report (the "Regie Report"), which was already on the

Adm ni strative Record before the agency.

By a unani nous deci sion issued on Septenber 10, 1992 at
t he hearing on Commerce's Remand Determ nation, the Panel denied
Comrerce's Motion but accepted the affidavit attached to Quebec's
response to Comrerce's Renmand Determ nation, not as evidence on
the record but rather as argunent nmade by Quebec on this issue.

On Septenber 3, 1992, the Panel was also presented with
a Motion by CPC to stri ke Comrerce's anendnent to its Renmand
Determ nation with respect to ACBOP or, alternatively, for |eave
to file a challenge under Rule 75 to the anmended Remand
Determ nation in that regard. ("CPC Mdtion") CPC argued that it
was untinmely for Comrerce to anend its own revised cal cul ati ons
and net hodol ogy for ACBOP and that CPC should at | east be given
the right to chall enge these new cal cul ati ons and net hodol ogy as
it had not chall enged Commerce's Remand Determ nation with
respect to ACBOP in its brief. CPC Mdtion, at 1-2.

By a unani nous vote, this Panel grants, in part, CPC s
Motion. The Panel denies the Mdtion to strike Conmerce's proposed
anendnents to its Remand Determ nation but grants CPC | eave to
file its challenge, under Rule 75, to the proposed anendnents
regardi ng ACBOP. The nerits of Comrerce's and CPC s argunents on

ACBOP are considered in this opinion in Section VI D



IV. SUMMARY OF THE ISSUES

CPC, Canada, Quebec and Prynme Pork chall enge Comrerce's
Remand Determ nation on the follow ng grounds.

Wth respect to Tripartite, Canada and CPC ar gue that
the remand proceedi ngs conducted by Conmerce were inconsistent
with the Panel's Remand Order, that Commerce ignored the Panel's
specific instructions to reconsider its final determ nation based
on the evidence on the Adm nistrative Record, and that there is
no substantial evidence on the record to support Commerce's
conclusions on the countervailability of this Canadi an program

Wth respect to FISI, Quebec argues that there is no
record evidence to support Comrerce's concl usions on the nunber
of agricultural commodities produced in Quebec and that Conmerce
has sinply abandoned the specificity test that has governed
American countervailing duty | aw over the | ast decade.

Wth respect to the sub-class for weanlings, Pryne Pork
argues that Commerce sinply ignored the Panel's instructions in
that respect and that there is sufficient evidence on the
Adm ni strative Record to calculate a benefit for this sub-class.

The Conpl ai nants do not chal l enge the new net hodol ogy

or the recal cul ati ons of the benefits under SHARP, FFA and ACBCP.



NPPC has also filed a subm ssion under Rule 75
requesting the Panel to take judicial notice of the nunber of
comodi ties produced in Canada and argues that Commerce's ACBOP
calculations in the Remand Determ nation are not supported by
substantial evidence on the Adm nistrative Record as they ignore
t he anobunt of grain consunmed by "creeps" and "starters". NPPC

Subm ssion, at 1-2.

V. APPLICABLE LAW AND STANDARD OF REVIEW

The standard of review applied in this second reviewis
whet her Comrerce's Remand Determ nation is "unsupported by
substantial evidence on the record, or otherw se not in
accordance with law,", 19 U S.C. A 1516a (b) (1) (B) (1992). The
anal ysis of this standard, set forth at pages 7 to 11 of the
Panel Decision, is adopted and incorporated in this opinion.

We note that review ng Courts have rejected Commerce's
"exercise of admnistrative discretion if it contravenes

statutory objectives.” 1psco, Inc. v. United States, 899 F. 2d

1192, 1195 (Fed. Cir. 1990). "The grant of discretionary
authority to an agency inplies that the exercise of discretion be

predi cated upon a judgnent anchored in the | anguage and spirit of

the relevant statute and regulations." Freeport Mnerals

(Freeport- McMbran, Inc.) v. United States, 776 F. 2d 1029, 1032

(Fed. Gr. 1985). Thus, we cannot affirmany portion of



Commerce's Remand Determ nati on which "did not conply with the
statutory... and regul atory requirenents” or which is unsupported

by substantial evidence on the record. Jd ynpic Adhesives, lnc.

v. United States, 899 F. 2d 1565, 1574 (Fed. Cir. 1990); see also

Asoci aci on _Col onbi ana _de Exportadores v. United States, 916 F. 2d

1571 (Fed. GCr. 1990); LM - lLa Metalli Industriale S.p. A v.

United States, 912 F. 2d 455 (Fed. G r. 1990).

V1. DISCUSSION

A. National Tripartite Stabilization Schene for Hogs

1. The Panel's instructions

In its Final Determ nation, Conmerce held that the
Canadi an federal governnment's Tripartite schenme for hogs
conferred countervail abl e subsi di es on Canadi an sw ne producers
during the period of review Final Sw ne Determ nation, at
28534. In reaching its conclusion, Comrerce had determ ned that
Tripartite was not de jure specific but that Tripartite benefits
were provided "to a specific enterprise or industry or group of
enterprises or industries" wthin the neaning of section 771 (5)

of the Act (19 U.S.C., A 1677 (5) (1992)). 1d., at 28532-28534.

In its Renand Order, the Panel remanded Commerce's



determ nation on Tripartite with the follow ng instructions:

L] Reexam ne, based on evidence in the
underlying Adm nistrative Record, whether its
categorization of all agricultural comobdities in
Canada i s accurate and consistent and, in particul ar:
(1) whether quantitative assessnent based on FCRs (or
equi val ent data) woul d be appropriate in achieving
accurate and consistent categories, and (ii) what

nunber of commodities nmakes up the rel evant universe;

u Reexam ne the evidence and (i) determ ne the
nunmber of agricultural comodities covered by
Tripartite in the same manner that it determ nes the
nunber of commdities in Canada, and (ii) identify the
nunber of enterprises or industries in Canada's
agricultural sector and the nunber of enterprises or

i ndustries covered by Tripartite;

u Reexam ne its de facto specificity
determ nation and, in particular: (i) consider
verified information arising after the period of review
regarding Tripartite's coverage, and (ii) consider and
respond to argunents presented by the CPC and Canada

during the fourth adm nistrative review regardi ng
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Tripartite's expanding nature prior to and during the

period of review,

n Expl ai n whet her the history of paynents under
Tripartite (both during and before the period of
review) is probative of disproportionality or dom nant
use. Furthernore, explain howthis evidence fits into
its specificity analysis in this case. For exanple, of
what relevance is the fact that 52 percent of
Tripartite benefits go to swi ne producers , when the
agency believes the programis used by |less than ten
percent of the potential participants;

u Expl ain whether it is appropriate to consider
di sproportionality/dom nant use with an eye only to
Tripartite or to the conmbi ned experi ence under
Tripartite and ASA and, if conbi ned, whether that would
change the determ nation of disproportionality/dom nant
use. Furthernore, respond to Canada's and the CPC s
argunents that sw ne producers do not receive
di sproportionately |arge benefits because: (i) one-
third of all Tripartite participants are hog producers,
(11) hog producers did not receive any paynents under
Tripartite during its first several years, (iii) the

negoti ati ons necessary to establish a Tripartite
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agreenent are conplex and this is a relatively recent
governnment program and (iv) inconme stabilization
schenes, like Tripartite, always benefit sone products

nore than others during any given year;

n Finally consider the extent to which Canadi an
authorities exercise discretion in conferring benefits
under Tripartite. |In considering this issue, Commerce

must, inter alia: (i) explain whether it believes the

proposed countervailing duty regulations require the
actual exercise of discretion or the ability to
exercise discretion, (ii) respond to Canada's argunent
that there is no record evidence that reveals
government discretion to limt the availability of
Tripartite benefits, and (iii) respond to the NPPC s
claimthat Canadi an authorities have rejected
Tripartite agreenents for asparagus, sour cherries and
corn.

Panel Decision, at 11-27 and 75-77.

2. Conmer ce' s response
In its Remand Determ nation, Comrerce agai n concl uded
that, during the review period, Tripartite was limted de facto

to a specific group of agricultural comodities and was therefore
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countervailable. Wth respect to the nunber of commodities in
Canada, while acknow edging that the Adm nistrative Record did
not contain the actual source docunentation upon which Commerce
relied in reaching its original determ nation that the universe
of Canadi an agricultural commodities consisted of over 100
commodi ti es, Comerce neverthel ess cane to the same concl usi on,
relying on two governnental publications that were not physically
on the Adm nistrative Record and requesting the Panel to permt
it to reopen the record in order to add these reports. Remand
Determ nation, at 2-12.

Commerce further added that the future expansion of
Tripartite was not relevant to its finding of de facto
specificity and that, in any event, no new comobditi es have been
added to Tripartite since 1989.

Wth respect to the Panel's third instruction, Comrerce
determ ned that, standing alone, a finding that the nunber of
recipients is small relative to the universe of potential
recipients is sufficient evidence to justify determning that a
donestic subsidy programis de facto specific. Renmand
Determ nation, at 13. Therefore, Conmerce has not reached any
conclusion for this review as to whether hog producers were
dom nant users of the Tripartite program or whether they had
recei ved di sproportionately |arge benefits since the inception of

Tripartite. 1d. at 20.
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Simlarly, Commerce al so concluded that it was not
appropriate to consider disproportionality in terns of the
conbi ned experience under Tripartite and any other provision of
the Agricultural Stabilization Act ("ASA") as no information
regardi ng |inkage had been placed on the Adm nistrative Record

during the admnistrative proceedings. 1d. at 21-23.

Wth respect to governnent discretion, Commerce did not
consider it necessary to conclude that its specificity
determ nation regarding Tripartite was partially dependant upon a
finding of governnent discretion since, according to Cormerce, it
need not find evidence that a governnment actually exercised
di scretion in order to reach a finding of specificity. [|d. at
25. Although Commerce did not conclude that the evidence in the
Adm ni strative Record supported the finding that Tripartite was
de facto specific on the basis of the governnent of Canada's
retention of discretion, it found that the governnent of Canada
had retained discretion in the adm nistration of the program

Id. at 26.

3. The argunents of the Parties
The CPC and Canada argue that Conmerce's Remand
Determnation is flawed in several respects and substantially

di sregards the Panel's instructions.
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Canada contends that Comrerce reformul ated the | egal
test of specificity and reduced it to a single subjective
criterion, whether the nunber of comodities covered by a program
is "small" conpared to the total nunmber of comodities produced.
In its opinion, Comrerce thereby resorted to an inproper, purely
mechani cal test; the Anerican courts and Conmerce have al ways
stated that the specificity test could not be reduced to a
preci se mat hematical formula. Brief of Canada, at 2 and 22-27
The CPC al so argues that Commerce's new specificity standard is
contrary to the statute and to Anerican case law which, in its
opinion, requires Commerce to base its specificity finding on
nore than a nmere counting of the nunber of commodities. Brief of
CPC, at 16-23.

Canada al so chal l enges Commerce's Remand Determ nati on
on the ground that it is not based on the evidence in the
Adm ni strative Record of this case. Brief of Canada, at 2.
According to Canada, the Remand Determ nation is |largely based on
two docunents that were not in the Record and were not seen or
briefed by the Parties before this Panel review and, in doing so,
Commerce acted contrary to the Panel's specific instructions
that Commerce | ook at the nunber of agricultural commodities in
Canada "based on the evidence in the record". Panel Decision, at
30. In addition, Canada argues that Comrerce's reliance on

extraneous docunents viol ates fundanental notions of fairness and
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due process as well as U S. law and Conmerce's own regul ati ons.
Brief of Canada, at 4-10. Canada adds that the evidence in the
Adm ni strative Record on Farm Cash Recei pts ("FCRs") was
sufficient to estimate the nunber of eligible industries and the
uni verse of comodities in accordance with the Panel's
instructions. Brief of Canada, at 10-14. See also Brief of CPC,

at 6-16.

Finally, Canada alleges that Commerce failed to abide
by the Panel's instructions in refusing to determ ne the nunber
of Tripartite participants, to consider the evidence of
Tripartite expansion and to consider the inportance of other ASA
prograns on the question of disproportionality. Brief of Canada,
at 15-21.

CPC adds that Commerce al so ignored the requirenent
that there be evidence of governnent action in order to support
its finding of specificity. Brief of CPC, at 19-20. 1Inits
opinion, there is sinply no substantial evidence on the
Adm ni strative Record with respect to governnent discretion to
l[imt Tripartite's availability, even though Commerce finds that
government discretion is not "necessary" to its finding of
specificity. [|d. at 30-31.

For all these reasons, Canada and CPC concl ude that the

Panel should remand Commerce's Renmand Determ nation with
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instructions to enter a negative determ nation as Commerce's
finding that Tripartite is countervailable is not based on
substantial evidence in the Adm nistrative Record.

In its response brief, Commerce argues that its Renmand
Determ nation is based on substantial evidence on the record.
More specifically, Conmerce determined that it could not
determ ne the nunber of commobdities in Canada for the Tripartite
programon the basis of the FCRs as these were categorized much
nmore generally than Tripartite. Brief of Commerce, at 16-17.
Therefore, the argunents goes, the Panel should permt Comrerce
to supplenent the Admnistrative Record wth those docunents
reasonably providing an accurate and consi stent categorization of
the agricultural universe in Canada, especially as Conmerce in
fact relied on those docunents in reaching its original
determ nation. |d., at 18-22.

Commerce further states that its test for determ ning
de facto specificity was reasonabl e, based on substanti al
evi dence and otherw se in accordance with law. 1d., at 44-64.
More specifically, Conmerce argues that it need not base a
finding on the fact that hog producers have received
significantly nore benefits than other commodity producers since
Tripartite's inception or on the basis of the governnent's
retention of discretion. According to Commerce, a finding of

specificity can be based on the sole fact that, by itself, the
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nunber of actual users is found to be small. No Court, Panel or
admnistrative determnation has found it necessary to rely on
nore than one of the factors enunerated in the Proposed

Regul ations. 54 Fed. Reg. at 23, 368.

NPPC al so filed a response to Conpl ai nants' chal | enges
of Commerce's Remand Determ nation. NPPC argues that Comrerce's
application of the specificity test on remand was i n accordance
with the | aw as Comrerce gave neani ngful consideration to each of
the specificity factors and did not reduce the specificity test
to a "mathematical"” fornula. Brief of NPPC, at 40-46. NPPC al so
argues that Commerce's Remand Determ nation with respect to
Tripartite was supported by substantial evidence and was
otherwi se in accordance with law. 1d. at 4-40. In its
subm ssion at the hearing, NPPC also invited the Panel to take
judicial notice of the nunber of commbdities produced in Canada,
as the two public docunents referred to by Comrerce, and which
Commerce wi shes to add to the Adm nistrative Record, are
publ i shed by reliable sources and contain facts "capabl e of
accurate and ready determ nation by resort to sources whose
accuracy cannot reasonably be questioned". NPPCs Subm ssion, at

2-5.
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| ssues

In view of the foregoing, the follow ng issues are to

be determ ned by the Panel in this second review

a)

b)

5.

Is the rejection by Comrerce of the FCRs and its
repl acenent by two governnent docunents which are
not part of the Adm nistrative Record reasonabl e?
| f so, should Commerce be allowed to reopen the
Record or may the Panel take judicial notice of

t hese docunents?

Is Cormerce's finding that Tripartite provides
specific benefits solely because the nunber of

i ndustries receiving benefits is small in
accordance wwth aw? Does the law require
Commerce to base a finding of specificity on a
finding of disproportionality and/or dom nant use
and/ or the exercise of discretion and/or evidence

of factors other than a nunerical test?

Reopeni ng of the Record

The Remand Order (p. 75) required that the agency's re-
exam nation of Tripartite be "based on evidence in the underlying
admnistrative record" . The body of the Remand Order al so nmakes

clear this Panel's view that the renand determ nation was to

proceed w thout any additions to the agency's record.
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The Panel's instructions were consistent with U S. |aw
and with procedures for binational panels under Chapter 19 of the
FTA. The standard of review limts judicial reviewto the
evi dence contained in the admnistrative record. The
adm ni strative record consists of "a copy of all information
presented to or obtained by the Secretary, the adm nistering
authority, or the Comm ssion during the course of the
adm ni strative proceeding...." 19 U S. C Si1516a(b)(2). The
Canada-U. S. FTA al so defines the admnistrative record as "al
docunents or other information presented to or obtained by the
conpetent investigating authority in the course of the
adm ni strative proceeding...." (Article 1911). The Rules of
Procedure for Article 1904 Bi national Panel Reviews identify
precisely the adm nistrative record by specifying that: "The
investigating authority ... shall file ... a descriptive list of
all itens in the admnistrative record" follow ng the request
for a panel review Rule 41(1).

The Departnent recogni zes and accepts the evidentiary
constraints inposed by the admnistrative record. 1In its Remand
Determ nation in the instant case, Commerce states: "In
concl usion, the Departnment bases its analysis of de facto
specificity for an ongoing review period on the record of that
period." Remand Determ nation, at 11-12. El sewhere in the sane
Determ nation, Commerce notes it is unable to conply with a
request to calculate a sub-class for weanlings in part because
" there is no infornmation on the record detailing the anpunt
of benefits paid to weanling producers in Ontario...." (lLd., at
40)

The Panel takes note that, as argued by the National
Pork Producers Council, U S. courts have permtted agencies to
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suppl enment adm nistrative records on remand. In Florida Power
and Light Co. v. Lorion, 470 U S. 729, 745 (1988), the Suprene
Court faced a claimby a |ower court that it |acked subject-

matter jurisdiction to review the actions of an admnistrative
agency, and it held that the court could "... remand to the
agency for additional investigation or explanation”. In
circunstances less different fromthe instant case, the court in
PGG I ndustries v. United States, 708 F. Supp. 1327, 1331 (C

Int'l Trade 1989), remanded to the Departnent of Conmerce to open

and suppl enent the record, stating that "...it is essential that
adm ni strative agencies have a full presentation of the facts to
t he maxi num extent the laws and regulations require ... in order
to insure that agencies as exclusive finders of the facts arrive
at correct determ nations."

The Governnent of Canada opposes re-opening the record
and has argued that: "The Departnent's reliance on extraneous
docunents vi ol ates fundanental notions of fairness and due
process." Brief of Canada, at 9. Canada i nvokes Seacoast Anti -
Pollution League v. Costle, 572 F. 2d 872, 881 (1978) in which
the Court warns that "the use of the extra-record evi dence nust

substantially prejudice petitioners.... However, in Seacoast
the Court went on to conclude: "The appropriate renmedy under
these circunstances is to remand the decision to the

Adm ni strat or because he based his decision on material not part
of the record.” (1d. at 882); and the Court instructed the

Adm ni strator to reach a new deci sion w thout non-record
evidence, or to allow all parties an opportunity to exam ne al
evidence. Commerce's request for a remand to add information to
the record is distinguished from Seacoast, because such a request
woul d permit parties to comment on this issue.

As already noted above, the Panel's instructions to
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Comrerce to re-examne Tripartite "based on evidence in the
underlying adm nistrative record" are in accordance with U. S.
law. Commerce did not conply wth these instructions but instead
has requested a remand to re-open and add to the adm nistrative
record two docunments on which it has, in anticipation, already
relied. The Panel does not grant Commerce's request. W are of
the view that the interest in finality in the binational panel
process requires the record to be kept closed at this juncture,
particularly in light of the nunber of successive adm nistrative
reviews still pending in relation to |live sw ne.

One of the primary goals of the United States and
Canada in establishing binational dispute settlenent procedures
was to obtain "expeditious decisions, while at the sane tinme
preserving the rights of interested parties to be heard."”
Statenent of Administrative Action to Acconpany the United

St at es- Canada Free Trade Agreenent |nplenentation Act, reprinted
in House Doc. 100-216, 100th Cong., 2d Sess., at 259. The Panel
process was intended to provide "an innovative solution to a

conpl ex i ssue"™ by "conbining i ndependent review on judici al
standards with an FTA-created forumand a tight schedule", in
order to allow "quick resolution of AD/CVD i ssues between the two
countries." Statenent of Reasons as to How the United States-

Canada Free Trade Agreenent (FTA) Serves the Interests of U S
Commerce, reprinted in House Doc. 100-216, at 38. As the U .S
Adm ni stration stated then: "Wth the tight tinmefranmes required

of panel decisions, costs to conpanies to contest agency

determ nations wll be reduced, and business certainty wll cone
sooner than under the present system" |d., See also Article
1904. 13 Extraordi nary Chall enge Comm ttee Opinion and O der,
Fresh, Chilled or Frozen Pork from Canada, ECC-91-1904-01 USA, at
15-20 (June 14, 1991).
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A decision to reopen the record at this late date in
the review process would contravene these clearly defined goals
of expeditious decisions, finality, reduced costs and certainty.
Moreover, our ultinmate decision would remain the sane even if the
record included the docunments in issue. Thus, no interested
party is prejudiced by our decision that these docunents are not
and should not be part of the admnistrative record in this
pr oceedi ng.

It is noreover our opinion that the Panel's action in
not re-opening the adm nistrative record does not materially
prejudi ce Commerce's concl usion regarding the countervailability
of subsidies provided by the Tripartite Program Conmerce has
found that 10 commodities receive benefits under Tripartite, and
it has previously stated that it has evidence on the record that
60 comodities are covered under Tripartite. Brief of Commerce
(January 16, 1992) at 19. Presumably these data woul d be
sufficient for Comerce to continue to conclude that the nunber
of commodities receiving benefits under Tripartite is "small" and
therefore countervail able, since in the case of FISI, Conmerce
has concl uded that that program provides countervail able
subsi di es because 13 commodities out of a universe of 69
commodities receive benefits.

Agai n, even were this not the case, we believe that the
need for finality in the panel process requires the record to be
kept closed at this juncture.
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Finally, as an alternative argunent, the agency
suggests that this Panel take judicial notice of the contents of
the two docunents. However, the debate surrounding these
docunents makes clear that their contents have nowhere near the
i ndi sputability required for judicial notice to be taken of them
They have to do with the nunbers and ki nds of agricultural
commodities grown in Canada; this is not sonething which can be
divined by fact-finders, but a natter to be discerned from
evi dence on the record.

There is at the very least a "reasonable doubt" as to
the accuracy of the docunents in question and, since the nunber
of commodities it is reasonable to count in this case is not
"capabl e of accurate and ready determ nation by resort to sources
whose accuracy cannot reasonably be questioned", we refrain from
taking judicial notice of these docunents. United States v.
Judge, 846 F. 2d 274, 276 (5th G r. 1988); See also Pina v.
Henderson, 752 F. 2d 47, 50 (2d. Cr. 1985) ("A court should not
go outside the record to supply a fact that is an essential part

of a party's case unless the fact is clearly beyond dispute.");
Hardy v. Johns-Mansville Sales Corp., 681 F. 2d. 334, 348 (5th
Cr. 1982) ("Surely where there is evidence on both sides of an

issue the matter is subject to reasonable dispute.").

6. Specificity test

The Remand Determ nation finds that the Tripartite
Programis specific on the sinple fact that the benefits accruing
under it reach a "small" nunber of industries. |If we note the
agency's finding that Tripartite had not been adm nistered with
the exercise of discretion (but sinply that discretion had not
been explicitly barred by Canadi an statute) and its refusal to
consi der disproportionality, the finding of specificity in the
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Remand Determ nation rests sinply on the finding of a "small"
nunber of beneficiaries (this is so whether we set aside or not
t he docunents discussed just above). Commerce is clear inits
view that this is enough.

Commerce's Remand Determ nation that the Tripartite
Programis specific sinply because the benefits accruing under it
reach a "small" nunber of industries is not the appropriate test
for de facto specificity. It fails to find that the recipients
of the Tripartite Programconstituted a discrete class of
reci pients; Comrerce's fundanental reliance on the finding of a

"smal | " nunber of beneficiaries constitutes a purely mathemati cal
analysis. It is not in accordance with | aw.
Inits reviewof U S. countervail |egislation, the

Court of Appeals for the Federal Circuit, in PPG Industries Inc.
v. United States, 928 F.2d 1568, 1575 (Fed. Cir. 1991), noted
that the concept of specificity was introduced in U S

legislation to "conformU. S. countervailing duty law to the GATT
Subsi di es Code". Specificity is thus a limtation on countervail
to avoid the "absurdity of a rule that would require the

i nposition of countervailing duties where producers or inporters
have benefited from general subsidies, as 'alnost every product
whi ch enters international commerce’ would be subject to
countervailing duties." (Cabot Corporation v. United States, 620
F. Supp. 722, 731 (C. Int'l Trade 1985) ("Cabot 1").

In its discussion of U S. countervailing duty |aw, the
Court of International Trade ("CIT") in Roses Inc. v. United
States, 774 F. Supp. 1376, 1378 (Ct. Int'l Trade 1991) ("Roses
I1") noted that case |law, especially Cabot | "forced a change"” in
the application of U S. Countervailing duty |aw and | ed Congress

in 1988 to codify "the holding in Cabot | by way of a ' Speci al
Rul e’ added in the Omibus and Conpetitiveness Act". The
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appropriate standard now focused "on the de facto case by case
effect of benefits provided to recipients rather than on the
nom nal availability of benefits."” [d. Conmerce subsequently
proposed regul ations inplenenting the Special Rule, requiring

that determ nation of de facto specificity be based, inter alia,
on the nunber of industries, disproportional use, and governnent
di scretion. See 54 Fed. Reg. 23366, 23368, 23379 (May 31, 1989).

U S. Courts have consistently held that, in making a
determ nation of specificity, Comerce nust find that the
benefits are bestowed on a discrete group or class of recipients.
In Cabot |, the CIT investigated whether there was a "bestowal
upon a specific class". (Cabot |1, 620 F. Supp. at 732.) This
sane | anguage was repeated by the Court in 1988 (Cabot
Corporation v. United States, 694 F. Supp. 949, 95) (C. Int'l
Trade 1988) ("Cabot I1"). In 1990, the CIT stated in Roses Inc.
v. United States, 743 F. Supp. 870, 881 (Ct. Int'l Trade 1990)

("Roses 1"): "In deciding whether a countervail abl e donestic

subsi dy has been provided | TA nust always focus on whether an
advant age has been bestowed on a discrete class of grantees
despite nom nal availability, program grouping, or the absolute
nunber of grantee conpanies or 'industries'." The position in
Roses, and Cabot, was confirnmed by the Court of Appeals for the
Federal Circuit in PPG lndustries: "As explained in Cabot, 620 F
Supp. at 732, application of the de facto aspect of the

specificity test requires a 'case by case' analysis to determ ne
whet her "there has been a bestowal upon a specific class". (928
F. 2d at 1577). Finally, in 1991, the CIT noted that both the
majority and the dissent in PPG Industries voiced support for the

approach that a de facto analysis required a determ nati on of
"best owal upon a specific class" and concluded that to determ ne
de facto specificity "it remains paranount that a discrete class
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of beneficiaries exist." Roses |Il, 774 F. Supp. at 1379.

In the instant case, Commerce concluded that the
Tripartite Program provided countervail abl e subsi di es because the
nunber of beneficiaries (i.e., ten) was small. The commodities
subsi di zed i ncluded hogs, |anbs, yell ow seeded oni ons, honey,
wheat, and so forth. Conmmerce made no effort to indicate how the
recipients of Tripartite subsidies constituted a discrete class
of beneficiaries, or how the pattern of benefits constituted a
best owal upon a specific class. Commerce's case for specificity
rested on the nere identification of the commodities that
benefited, and its conclusion that the nunber of commodities that
benefited was small. By proceeding in this manner, Commerce
ignored the PPG Industries directive that specificity does not

exist "merely if recipients of a donmestic subsidy are
identifiable" (928 F.2d at 1577) as well as the clear and
unanbi guous statenment of the Court in Roses Il that "...it is not

t he sheer nunber of the enterprises receiving benefits that
di ctates whether or not a programis countervailable."” (774 F.
Supp. at 1384).

It is not enough that the nunber of beneficiaries be
"smal |". \Whether this is indicative of specificity depends on
all the other factors, which the agency is bound to consider. A
nunber may be "small" in the fifteenth year of a programs
operation but surprisingly large inits first or second. A
nunmber is small or large in the context of the "universe" to
which it nust be conpared. A nunber, snmall or |arge, m ght be
nore or less indicative of specificity depending on the variety
of types of industries or enterprises which receive the benefits:
several thousand enterprises all producing onions mght be
i ndicative of specificity while a much smaller nunber producing
wi dely dissimlar products m ght not.
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The role of specificity in U S. countervail lawis to
prevent an unrestrai ned use of countervailing duties against
general ly avail abl e subsidies, which could |lead to the "absurd"
result recogni zed by the Court in Cabot |, supra at 731. Wile,

on the one hand, the U S. Congress and Courts have w dened the
scope of specificity by requiring that it be assessed de facto as
well as de jure, Congress and the Courts have, on the other hand,
required that a finding of de facto specificity rest on a
denonstration of a bestowal of benefits upon a specific class of
recipients. Inits Remand Determ nation, Commerce did not
provi de such a denonstration

Commerce first presented its view that the nunber of
beneficiaries was "small" as "relative to the universe of
potential recipients" (Remand Determ nation at 13). This
reference to context was dropped in the subsequent statenent
(al so at page 13) "that, standing alone, the fact that the nunber
of Tripartite users was small during the POR requires a finding
that the programis specific.”" |t appears that Commrerce has
taken a uni di nensi onal, mathenati cal approach to the
determ nation of specificity, despite the Agency's statenent in
its "Background” to its Proposed Regul ations that "the Departnent
nmust exerci se judgnent and bal ance various factors in anal yzing
the facts of the particular case". 54 Fed. Reg. at 23, 368; see
also PPG Industries, Inc, 928 F. 2d at 1576. Comerce al so
stated that "the specificity test cannot be reduced to a precise

mat hematical fornmula." 54 Fed. Reg. at 23,368. Yet Commerce, in
our judgnent, has resorted to just such a "precise mat hemati cal
formula" in finding that the benefits conveyed under the
Tripartite Program were countervailable sinply because they were
"smal | ".

Comrerce's mat hematical formula is not consistent with
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the express directive of the Court of International Trade in
Roses I1: "Comrerce does not performa proper de facto analysis
if it merely | ooks at the nunber of conpanies that receive
benefits under the program the discretionary aspects of the
program nust be considered fromthe outset." (774 F. Supp. at
1380). Comerce nust examne all relevant factors to determ ne
"if, in its application, the programresults in a subsidy only to

a specific enterprise or industry or specific group of
enterprises or industries." PPG lndustries, 928 F. 2d. at 1576
(enphasis in original). Therefore, in order for Commerce to

reach an affirmative determnation on Tripartite, the Agency nust
use greater judgnent than sinple counting. It nust bal ance the
various factors discussed in the Remand Order and in Commerce's
proposed Regul ations, or else conclude that the Tripartite
Program does not offer countervail able benefits.

Because Commerce clearly did not nmake a finding in the
Remand Det erm nati on on dom nant use, disproportionality or
di scretion (Remand Determ nation, p. 26) or any factor other than
"smal ", the Remand Determ nation was not in accordance with | aw

7. Reasons for specific instructions

In holding that Cormerce's Remand Determination is
contrary to | aw and not supported by substantial evidence in the
record, this Panel rejects the attenpts by counsel for the NPPPC
and Comrerce to resuscitate Comrerce's opinion by presenting
argunents as to potential reasons why Tripartite nay be viewed as
being de facto specific. In this regard, we have determ ned that
Comrerce's Remand Determ nation clearly was prem sed solely on
resort to a mathematical fornula. This being the case, this
Panel "is powerless to affirmthe adm nistrative action by
substituting what it considers to be a nore adequate or proper
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basis.” Securities and Exchange Conm ssion v. Chenery Corp., 332
U S 194, 195 (1947). Comrerce's determ nation can only be
upheld, "if at all, on the sanme basis articulated in the order,

by the agency itself." Burlington Truck Lines, Inc. v. United
States, 371 U S. 156, 168-69 (1962). This Panel "nust rely upon
the rationale articulated by the agency. It may not rely upon

post-hoc rationalizations."” Actor Inc. v. United States, 658 F
Supp. 295, 300 (C. Int'l Trade 1987).
G ven our conclusion that Commerce's remand

determ nation did not conformto |aw, and was not prem sed on
substantial evidence, this Panel nmust next consider the
appropriate renedy. W nust determ ne whether we should renmand
this matter to Commerce for further exam nation in accordance
with the reasoning set forth in this determ nation, and in detai
in our original determ nation of May 19, 1992, or whether we
shoul d remand the Commerce determ nation requiring the Agency to
find that the Tripartite programwas not de facto specific.

In our May 19, 1992 determ nation we chose remand for
further review as the appropriate result, and reasonably believed
that Commerce would conply with our instructions and consider the
wi de variety of factors we deened appropriate in determning
whet her the Tripartite was de facto specific. Qur May 19, 1992
opinion clearly stated (at 25) that "Comrerce may not base its
determ nations on a purely mathematical fornula". W then (at
page 26) expressly voiced our concern that, in its initial
determ nation, "Comerce nmay have pl aced undue wei ght on a
mat hemati cal construct, and may have failed to properly consider
all of the evidence submtted in support of respondents’
contention that a donestic subsidy was not bestowed.". Finally,
in an attenpt to ensure that Commerce woul d consi der those
factors which we believed were relevant in deciding whether a de
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facto subsidy exists (and in avoiding a result based solely on a

formula), we provided Comrerce with a long list of factors which

(at 75-77) we "directed" the agency to "reexam ne," "explain" and
"consi der".

Rat her than foll ow our express instructions and
reasonably attenpt to reexam ne, explain and consi der al
rel evant factors as required by law, Commerce, in its Remand
Determ nation, premsed its determ nation solely on the fact that
a limted nunber of commodities benefited from Tripartite during
the period under review. In short, whether intentionally or
ot herwi se, Commerce's Remand Determ nation failed to conformto
t he express hol ding and reasoni ng of this Panel.

G ven what we believe were our clear and unequivoca
instructions and Conmerce's response thereto, we have no
assurance at this point in the proceedings that Comrerce woul d
not again either ignore or declare itself unable to follow the
Panel's directives upon a second remand. In addition, this Panel
is required to reach a final decision as expeditiously as
possi bl e: one of the primary goals of the United States and
Canada in establishing procedures for Panel review was to reduce
the tinme in which final determ nations were issued in unfair
trade cases. Further remand for further analysis would frustrate
t hi s purpose.

Comrerce m ght arguably have based an affirnmative
finding on a rationale which conforned to law but it chose not
to. As aresult, we believe that the nost appropriate renedy,
and one which finds anple support in law, is for this Panel to
reverse Comerce's Remand Determ nation without allow ng further
inquiry. See, e.dq., National Labor Relations Board v. Wnan-
Gordon Conpany, 394 U S. 759, 766 n. 6 (1969) "Chenery does not
require that we convert judicial review of agency action into a
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pi ng- pong gane."); JToledo Scale Co. v. Conputing Scale Co., 261
U S 399, 425 (1923) ("After parties have had a full and fair
opportunity to prepare their case," we cannot "permt themto

drag out litigation by bringing in new evidence which with due

di l i gence they ought to have di scovered before the hearing.");

A ynpic Adhesives, Inc. v. United States, 899 F. 2d 1565 (Fed.
Cr. 1990); Anerican Federation of Governnent Enpl oyees, AFL-CI O
v. Federal lLabor Relations Authority, 778 F. 2d 850, 862 n. 19
(D.C. Gr. 1985); Geyhound Corporation v. Interstate Commerce
Comm ssion, 668 F. 2d 1354, 1364 (D.C. Cr. 1981) ("The

Commi ssion has had anple tinme and opportunity to provide a

reasoned explanation... . W find no useful purpose to be served
by allow ng the Conm ssion another shot at the target.");
International Union (UAW v. N.L.RB., 45g F. 2d 1329, 1357 (D.C
Cr. 1972) ("W are convinced there is no | onger anything to be

gained by a further remand which would, in essence, offer the
Board the sanme three alternatives it rejected last tine.");
Ofice of Commun. of United Church of Christ v. Federal
Communi cations Conmi ssion, 425 F. 2d 543, 549-550 (D.C. Gr.
1969); LWV Local 142 v. Donovan, 678 F. Supp. 307, 310 (C
Int'l Trade 1988).

Thi s Panel cannot substitute, for that expressed by

Comrerce, a proper basis for finding Tripartite to be a subsidy.
Comrerce has already had the opportunity to cure defects inits
reasoni ng and has not followed this Panel's directions. Qur
responsibility to render a final decision as expeditiously as
possi bl e pushes us to the determ nation that Comrerce's deci sion
that Tripartite is a countervail able subsidy cannot stand.

We therefore hold that Commerce's determ nation
regarding Tripartite is contrary to law. W remand this matter
to Coomerce with instructions that it determ ne that, during the
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period under review, the Canadian federal governnment's Tripartite
schenme did not confer a countervail abl e subsidy on Canadi an
producers of |ive sw ne.

B. Fl S|

1. The Panel's instructions

In its Final Diterm nation, Conmerce had deci ded that
Quebec's FISI conferred countervail able benefits on the
provi nce's swi ne producers during the period of review Final

Swi ne Determ nation, supra note 3, at 28534.

The Panel remanded Commerce's determ nation that FISI
was countervailable with the foll ow ng instructions:
n expl ai n how the evidence regarding the extent to which
FI SI covers Quebec's total agricultural value is

relevant to a finding of de facto specificity;

n to the extent it is deened relevant: (i) explain why
t he absence of this evidence in connection with
Tripartite is not fatal to the agency's determ nation
regarding that programand (ii) consider the evidence
added to the Adm nistrative Record by the Panel's
prelimnary ruling of Novenmber 25, 1991 whi ch Quebec

clains will established that FISI covers 35.8% (instead
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of 27% of Quebec's total agricultural val ue;

u reexam ne the classification of commodities covered by
FI'SI during the period of review and since 1981, and
determ ne whether it is accurate and consistent with
the classification of all agricultural comobdities in

Quebec;

u reexam ne the finding that FISI has covered the sane
fourteen comodities since 1981, in light of a finding
in Pork that 11 conmmodities participated in the

progr am

u finally, in accordance with the Proposed Regul ati ons
(and the Panel's analysis of Tripartite), consider on
remand (i) whether there are dom nant users of FISI, or
whet her certain enterprises, industries, or groups
recei ved disproportionately |large benefits, and (ii)
the extent to which Quebec exercises discretion in

conferring benefits under FISI.

2. Conmmer ce' s Response
In its Remand Determ nati on, Comrerce again determ ned

t hat the Quebec provincial governnment's FISI scheme for hogs
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conferred countervail abl e subsi dies on Quebec's sw ne producers

during the period of review Remand Determ nation, supra note 2

at 27 - 36. In reaching its conclusion, the agency determ ned
that FISI benefits are provided "to a specific enterprise or

i ndustry, or group of enterprises or industries" within the
meani ng of section 771 (5) of the Act (19 U.C.S., A 1677 (5)
(1992)).

More specifically, with respect to the first
instruction of the Panel, Commerce did not consider the extent to
which FISI covers Quebec's total agricultural production value as
a relevant factor.

In response to the Panel's second instruction, Commerce
determ ned that (a) the nunber of all agricultural commodities in
Quebec had been underestimated and was in fact at |east 69 rather
than 45 and (b) the classification of coomodities covered by FISI
during the period of review and since 1981 has essentially
remai ned constant but has appeared to grow only because of the
i nconsi stent manner in which Quebec has reported the commodities
in Comrerce's questionnaire. |In so doing, Comrerce determ ned
that, of the 69 commodities produced in Quebec, only 13 had
operational FISI agreements during the period of review, not 14
as previously nentioned in the final determ nation.

Wth respect to the Panel's instructions to consider

di sproportionality and government discretion, Comerce determ ned
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that, while it does normally consider these other factors in
conducting its de facto specificity analysis, information on the
Adm ni strative Record in the case of FISI did not support a
finding of disproportionality, or a finding regarding the degree
of discretion maintained by the Governnent of Quebec or the
extent to which the governnent exercises discretion. However, as
in Tripartite, Comrerce did not consider it necessary to support
its determnation of de facto specificity with nore than one of
the criteria outlined in the proposed regul ations: the fact that
FI'SI covered only 13 out of 69 commodities during the present
review was, in Coomerce's view, sufficient to conclude in favor
of specificity.

3. The argunents of the Parties

Quebec argues that there is no record evidence to
support Commerce's conclusion that there is a universe of 69
agricultural commodities in Quebec and that Commerce has applied
a sinple mechanical, arithnmetic count of comodities which does
not neet the specificity test under Anerican law. Brief of
Quebec, at 2.

Wth respect to the nunber of agricultural commodities
in Quebec, Quebec argues that there is nothing on the
Adm ni strative Record as to what was actually produced in Quebec
during the period of review The Régie Report on which Commerce

relies to conclude that there is a universe of 69 agricultural
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comodities in Quebec is, according to Quebec, a sinple list of
i nsurable compdities in Quebec and not a |ist of agricultural
goods produced during the period of review 1d., at 9-27.

Quebec al so argues that to determ ne the
countervailability of a program Comrerce should conpare the
potential users of a programto the actual users of such program
According to Quebec, there are rather 27 agricultural comodities
in the province and 17 potential users of FISI, of which 14 are
actually enrolled in FISI: the legally relevant universe of
commodi ties includes those which are cyclical and which are
exposed to the significant insurable risk of price fluctuation.

Quebec al so adds that Commerce acknow edged the absence
of any new facts in this Panel review. the percentage of covered
agricultural products is the sane as in 1981 and there is no
evi dence of governnment discretion or of disproportionality in

FISI. 1d., at 4 and 28-31.

Finally, Quebec argues that Conmerce's new specificity
test is inadequate as it is a sinplistic one-step, one-factor
counting test insufficient as a matter of law to neet the
statutory specificity requirenent. Comerce failed to weigh and
bal ance various factors on the Adm nistrative Record, contrary to
what the regul ati ons and Commerce's own past practice require it

to do, and to consider all factors, not only the relative nunber



-37-

of users. In view of these elenents and of the finality cl ause
inserted in Article 1904 (9) of the FTA, Quebec asks this Panel
to concl ude that Conmerce has not been able to point to
substantial evidence on the Record to find FISI countervail abl e.
Id., at 47-50.

In response to Quebec's argunents, NPPC argues in its
brief that the Departnent's findings on FISI were in accordance
with Anerican | aw and supported by substantial evidence on the
Adm ni strative Record. Brief of NPPC, at 2. NPPC reviews the
evi dence anal yzed by Comrerce and concl udes that each finding is
supported by substantial evidence. Mre specifically, NPPC
states that the Panel should not substitute Quebec's commodities
classification systemfor that of Conmerce as it is arbitrary and
self-serving. [1d. at 50-57. NPPC further adds that the Régie
Report provides substantial evidence for Comrerce's finding that
there are 69 comodities produced in Quebec. As to the
specificity test used by Commerce, NPPC argues, as it did on
Tripartite, that relying on a sinple counting of commodities
covered, neets the specificity test under Anerican | aw
notw t hstanding the fact that there is no evidence of governnent
di scretion or of disproportionality in the case of FISI. |d. at
71-73.

In its reply brief, Comrerce argues that its

determ nation regarding the universe of agricultural commodities
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produced in Quebec is accurate.

4. | ssues
The issue to be dealt with by the Panel in this second
review of FISI is as follows:
- |s Commerce's finding that FISI provides specific
benefits, solely because the nunber of industries
receiving benefits is small, in accordance with

| aw?

5. Specificity test

The sane comments can be nmade here as apply to
Tripartite. It is not enough that the nunber of beneficiaries
appears "small" to the agency. Commerce has applied an incorrect
specificity test with the result that its determnation that FISI
provi ded countervail able benefits during the period of reviewis

not in accordance with | aw
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We have al ready decided that the agency is not bound to
follow Pork 1V by the doctrine of collateral estoppel (Remand
Order, p.42), as the period of reviews for the two cases are
over |l appi ng but not identical and as the adm nistrative records
do differ. Nevertheless, the agency finds that dom nant use,

di scretion and other factors do not point the way to a finding of
specificity, and relies on the "small" nunber of comodities
covered by FISI (approximately the sane coverage as in Pork 1V).
This | eaves us with no alternative, particularly considering the
need for sonme finality and for avoiding a continuing ping-pong of
remands, but to find that the finding of specificity as regards
FISI inthis case is not in accordance with |aw. Perhaps the

adm nistrative records in other cases will permt otherw se.

C. Weanl i ngs

In our decision of May 19, 1992, this Panel directed
Commerce "to determine a separate rate for weanlings based on the
evidence in the admnistrative record.” The Panel reasoned that
the record established that "weanlings do not benefit from many
of the progranms found countervail abl e by Comrerce" since they
required that |live swine be indexed to qualify for benefits and
weanl i ngs are not i ndexed.

On renmand, the DOC declined to follow the Panel's
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express directive. Commerce stated that it was "unable to conply
with this remand order"” because the record did not include
verified information as to whet her weanlings constituted a
di stinct subclass of live swne, in the sanme manner as Commerce
had been able to conclude in the final determ nation that sows
and boars constituted a distinct subclass. Comerce then
reasoned that even if it could conclude that weanlings were a
di stinct subclass, eligible for a separate subsidy rate, "the
cal cul ation of an appropriate rate is not possible".

Having reviewed the original record in this proceedi ng,
Commerce's deci sion on remand, the briefs submtted by al
parties in response to the remand determ nation, and the argunent
(and acconpanyi ng Exhibit) presented by counsel for Pryne Pork
Ltd. at the Septenmber 10, 1992 oral argunent, the Panel holds
that Commerce's refusal to conply with the Panel's Remand O der
renders Comrerce's new determ nation contrary to |law. The Panel
further holds that the record in this proceeding contains
sufficient information for Comrerce to determne a separate rate
for weanlings. The Panel, therefore, orders Commerce to
calculate a separate rate for weanlings, in the sane nmanner as
Comrerce previously had calculated a separate rate for sows and
boars, by finding that weanlings received zero benefits for those
prograns which required that |ive swne be indexed to qualify for

benefits, and by appropriately reducing the benefits applicable



-41 -

to weanlings for those prograns which do not require indexing.

In the event that our decision today is reversed and
the Tripartite programis ultimately found to constitute a
subsidy, Commerce is directed to calculate the subsidy rate for
weanl i ngs under this program by apportioning the subsidy paid by
the province of Ontario between weanlings and full size hogs,
based on a 35/65 split, which results in a rate per pound of
$.0007234 for weanlings and a rate per pound of $.00206696 for
full-size hogs. The Panel's conclusion is based on the foll ow ng
rational e.

First, contrary to Conmerce's suggestion, Pryne had
submtted to Commerce in a tinmely manner, prior to the
publication of the Prelimnary Determ nation, the information

needed by Comrerce to conduct the Diversified Products anal ysis,

whi ch Commerce believes nust be nmade in order to determ ne

whet her a subcl ass exists. Wile in the proceedi ng bel ow Pryne
argued that the information presented required Conmerce to

excl ude weanlings fromthe scope of the Order, this information
al so constituted the basis for determ ning whet her weanlings
shoul d be treated in the sane manner as sows and boars; that is,
covered by the Order but subject to a separate rate. See_Live

Swi ne from Canada, Prelimnary Results of Countervailing Duty

Adm ni strative Review, 53 Fed. Reg. 22189-90 (June 14, 1988). As
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a result of Prynme's subm ssion, the record contained sufficient
verified information to all ow Commerce to deterni ne whet her

weanl i ngs constituted a distinct subclass of |ive sw ne.

Second, this Panel rejects Comrerce's current claim
that "there is no statutory or regulatory authority for finding
subcl asses or otherw se calculating separate rates for different
products within the class or kind of nerchandi se under review "
This suggestion is totally at odds with Comrerce's statenent in
Live Swine, 53 Fed. Reg. at 22189, that "the Departnent has
consi derabl e discretion in determ ning whether to differentiate
anong products within a class or kind of nerchandise" as well as
with Comrerce's determ nation that sows and boars constitute a
di screte subcl ass.

Thi s Panel believes that Cormerce's sows and boars
analysis is equally applicable to weanlings. Like sows and
boars, weanlings are not indexed and, |ike sows and boars there
exi st sufficient differences between weanlings and other live
swine for Cormerce to apply a separate rate. O particular
rel evance to this Panel's determnation is the fact that the
Canadi an prograns in issue provide benefits to |live swi ne which
mature in Canada to market/slaughter weight. Because weanlings
are exported to the United States prior to such tinme as they are

eligible for the benefits in issue, it is unreasonable, and
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contrary to the purpose of U S. law, to subject weanlings to
additional duty. As the Departnent correctly concluded in Live
Swi ne, 53 Fed. Reg. at 22190, "the distinction between sl aughter
sows and boars [and weanlings] and other |ive swi ne cannot be

used as a neans to circunmvent the countervailing duty order."

Third, as discussed in our directions to Comerce, as
set forth above, this panel rejects Comerce's claimthat "the
cal cul ation of an appropriate separate rate i s not possible".

The met hodol ogy suggested by counsel for Pryne, which this Panel
has adopted, is reasonable, prem sed on substantial evidence in
the record and in accordance with | aw

Finally, this Panel notes that Comrerce is charged with
the responsibility of determ ning applicable subsidy rates, and
of conplying with United States international obligations, U S.
| aw, and the decisions of reviewng Courts and Binational U S -
Canada Panels. In fulfilling these responsibilities, Comrerce
often nust cal cul ate subsidy rates based on inperfect information
or on what Commerce commonly characterizes as "Best Information
Avai |l abl e". Commerce's failure to attenpt to cal cul ate a subsidy
rate for weanlings in its Remand Determ nation was in direct
contravention of the Panel's instructions and of Commerce's
habitual treatnment of a | ess than perfect data base.

VWile this Panel has found that the evi dence of record



clearly was sufficient for Coomerce to conply with the Panel's
instructions, we believe that, even if Commerce did not totally
share the Panel's view, Commerce should have recal cul ated the
subsidy rate applicable to weanlings based on what Comrerce
viewed as "Best Information Avail able", in accordance with the
Panel 's express directive. The fact that the arithnetic all owed
by the record m ght not produce the "perfect" result is

i mmateri al .

D. ACBOP

In our decision of May 19, 1992, this Panel found that
Commerce's determ nation that the Alberta Crow Benefit O fset
Program (ACBOP) constituted a subsidy was in accordance with | aw
and based on substantial evidence in the record. This Panel then
remanded ACBOP to Conmerce with instructions to reconsider the
subsidy rate in light of additional material which Comrerce had
not previously considered. On remand, Commerce al so was
instructed to: 1) explain the extent to which protein suppl enent
and vitam n consunption reduces the anmount of grain consunmed by
hogs; and (2) confirmthat its final calculations did not include
paynents to livestock other than hogs. In its July 20, 1992
Remand Determ nation, Conmerce reviewed its initial determ nation
and found that the Canadi an docunent, Diets for Swine (materi al

whi ch Conmerce previously had declined to exam ne), provided a
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nore accurate representation of the actual diet consuned by live
swine in Alberta in order to calculate the rate of feed/ weight
grain conversion. Based on the information in this docunent,
Commer ce recal cul ated the ACBOP benefit. As a result of
Commerce's recal cul ation, the benefit received was reduced from
Can$0. 0042/1b. to Can$0.0033/Ib. 1In addition, Conmerce re-

exam ned the record and reported that it believed that the

met hodol ogy utilized provided a reliable estimate of benefits
paid to hog producers only.

The NPPC, in a brief filed on August 10, 1992,
chal l enged Commerce's recal cul ations, claimng that Comrerce
erred by failing to account for grain consuned by swine in the
creep stage and starter stage, and by inconsistently and
incorrectly converting pounds to kilograns in determ ning the
anmount of feed consumed in the grower and finishing stages. In
its August 31, 1992 reply brief, Comrerce advised the Panel that
it agreed with the NPPC suggestion regarding creep and starter
grain consunption, and provided this Panel with a suggested
recal cul ati on net hodol ogy, which if adopted would result in a
subsi dy of Can$0. 0039575/ b. Commerce then stated that NPPC s
second claim regardi ng conversion of pounds to kil ogranms, was
wi thout nmerit.

Thereafter, CPC filed a Motion to Stri ke Conmerce's

amendnents to its remand determ nation or, alternatively, for
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| eave the chall enge under Rule 75 the anended determ nation
regardi ng ACBOP, insofar as that determ nation differed from
Comrerce's initial determnation on remand. Comrerce replied to
the CPC Motion by noting that it had not attenpted to anmend its
Redeterm nation but had, in its Reply Brief, nerely advised the
Panel that it agreed wth the NPPC argunments. Comrerce noted
that "the Panel wll ultimately decide the nerits of whether

there should be further adjustnents to the ACBOP."

Based on our review of the Adm nistrative Record in the
initial admnistrative proceeding and in its remand, this Panel
determ nes that Commerce's Remand Determ nation is supported by
substantial evidence in the record and is in accordance with | aw
Thus, the ACBOP benefit to sows and boars, weanlings, and al
other live swine is Can. $0.0033 per pound.

In reaching this result, this Panel declines to reopen
the record for additional evidence or additional argunent
regardi ng the manner in which ACBOP should be cal culated. This
matter had been briefed by all parties during the admnistrative
proceedi ng, and had been carefully considered by Coormerce in its
July 20, 1992 Remand Determ nation

Moreover, it sinply is too late, at this point in the
review process, for the parties, Commerce, and the Panel to

engage in a potentially exhaustive, and perhaps inconclusive
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anal ysis, as to whether and to what extent creeps and starters

consune grain. This particular issue was not raised bel ow and,
on the basis of this Panel's review of the record, we concl ude

that Commerce's July 20, 1992 determ nation - which does not

i ncl ude grain consuned by creeps and starters - i s supported by

substanti al evidence and is in accordance with | aw.



-48-

CONCLUSI ON

For the reasons give above, we remand Comrerce's Renand
Determ nation of July 20, 1992, with instructions that Conmerce
determ ne that during the period under review (1) the Canadian
Federal Governnent's Tripartite programdid not confer a
countervail abl e subsi dy on Canadi an producers of |ive swne; (2)
the Province of Quebec's FISI programdid not confer a
count ervail abl e subsi dy on Canadi an producers of |ive sw ne; and
(3) weanlings constituted a distinct subclass of |ive sw ne,
requiring that Cormerce cal cul ate a separate rate for weanlings
in the manner set forth in this Opinion. W affirm Comerce's
Remand Det erm nati on on ACBOP, SHARP and FFA, and instruct that
the July 20, 1992 Renand Determ nation regardi ng the ACBOP

program remai n unchanged.



This opinion is signed by:

Murray J. Bel nan

Murray J. Bel man *

Gail T. Cunins

Gail T. Cum ns

David J. MFadden

David J. MFadden

Oct ober 30, 1992
Oct ober 30, 1992
Oct ober 30, 1992
Oct ober 30, 1992
Oct ober 30, 1992

Glbert R Wnham
Glbert R Wnham

Si non V. Potter

* The Panel's Chairman dissents in part fromthis opinion,
regards the Tripartite and FI S
opi ni on appears separately.

Sinmon V. Potter

as

prograns, and his dissenting



-50-

UNITED STATES - CANADA FREE TRADE AGREEMENT
ARTICLE 1904 BINATIONAL PANEL

I N THE MATTER OF: Secretariat File No.
USA- 91- 1904- 03

LI VE SW NE FROM CANADA

N N N N N N N

DISSENTING OPINION OF MURRAY J. BELMAN

Canada and Quebec have farm i nconme mai ntenance prograns that
are ostensibly open to producers of all agricultural commodities.
In actuality, producers of ten commodities subscribe to the
Canadi an program and producers of thirteen comodities subscribe
to the Quebec program Commerce found these prograns to be
specific, since they covered too few of the universe of
agricultural comodities.

The panel now overturns and remands Conmerce' decision on the
ground that the standard applied (the prograns cover too few
comodities) is not in accordance with United States |law. |
dissent fromthat determ nation, since it severely distorts both
United States countervailing duty |aw and the proper rol e of

bi nati onal panels under the United States - Canada Free Trade
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Agr eenent . 2

BACKGROUND

The major elenents of this case revolve around the concept of
"specificity." Specificity analysis is required because it has
| ong been recogni zed that the reach of the countervailing duty
| aw shoul d not extend to benefits and services, |ike highways,
| aw enf orcenent and education, that governnents routinely provide
to their popul ations at |arge.

The statutory basis for drawing the distinction between w dely
used and specific donmestic subsidies is found in the definition
of "subsidy" in section 771(5) of the Tariff Act of 1930, as
anended (the "Act"), which includes donestic subsidies only if
"provided to a specific enterprise or industry, or group of
enterprises or industries.” 19 U S.C 81677(5)(B)

Oiginally, the Commerce Department inplenmented the statute by
determ ni ng whether the foreign | aw or regul ati on under
consi deration nade benefits avail able generally or to a specific
enterprise, industry or group thereof. The courts quickly

rejected this "general availability" test,® and Congress anended

2 In other respects, | join in the panel's decision.

3 Cabot Corp. v. United States, 620 F.Supp. 722 (C. Int'l
Trade 1985), appeal dism ssed, 788 F.2d 1539 (Fed. Cir. 1986)
("Cabot 1"); Cabot Corp. v. United States, 694 F. Supp. 949 (C

(continued. . .)
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the law in 1988 to add a "special rule" stating in pertinent part

Nom nal general availability, under the terns of the | aw,
regul ation, programor rule establishing a bounty, grant, or
subsidy, of the benefits thereunder is not a basis for
determ ning that the bounty, grant, or subsidy is not, or
has not been, in fact provided to a specific enterprise or
i ndustry, or group thereof. [19 U S.C. 81677(5)(B).]
Fol |l owi ng the enactnent of the special rule, Comrerce issued
proposed regul ations that, anong ot her things, described how it
pl anned to performthe specificity analysis.* First, Conmerce
w Il determ ne whether the bounty or grant is de jure specific,
i.e. limted by law or regulation to a specific enterprise or
i ndustry or group thereof.
If de jure specificity is not found, Conmerce will then
consi der other relevant factors to determ ne whet her,
nonet hel ess, the bounty or grant is in fact limted to a specific

enterprise, industry or group thereof. Commerce' proposed

regul ations identify three factors that it "will" consider:

3(...continued)
Int'l Trade 1988) ("Cabot I1"); Roses, Inc. v. United States, 743
F. Supp. 870, 879 (C. Int'l Trade 1990) ("Thus, the general
availability rule under whi ch [ Conmrer ce] conducted the

i nvestigation was flawed."). The panel now apparently seeks to
resurrect this discarded test: "The role of specificity in US.
countervail lawis to prevent an unrestrained use of countervailing

duties against generally available subsidies * * *" (Qctober Panel
Decision at 25. That statenent is sinply wong.

4 Countervailing Duties, 54 Fed. Reg. 23366 (May 31, 1989)
(Notice of Proposed Rulenmeking) (to be codified at 19 C F.R
8355. 43).
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-- The nunber of enterprises, industries or groups thereof
that actually use a program

- - whet her there are dom nant users of a program or
whet her certain enterprises, industries, or groups
t hereof receive disproportionately |arge benefits under
a program and

-- the extent to which a governnent exercises discretion
in conferring benefits under a program?®

The proposed regul ations al so state that Cormerce will not
regard a program as being specific solely because it is limted
to the agricultural sector. The explanatory notes to proposed
section 355.43 state, however, that "an agricul tural program may
be deened specific if, for exanple, benefits under the program
are limted to, or provided disproportionately to, producers of

particul ar agricultural products."®

THE ISSUES IN THIS CASE
Here we are confronted with two prograns, the National
Tripartite Stabilization Schene for Hogs ("Tripartite”), which is
adm ni st ered Canada-w de, and the Quebec Farm I ncone
Stabilization Insurance Program ("FISI"), which is [imted to
Quebec. Wthout getting into the details of the prograns, both
provi de direct paynents to farnmers whose incone is reduced

because of a drop in the market prices they receive for the

> 1d. at 23379.
¢ 1d. at 23368.
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commodities they produce.
Tripartite

There is general agreenent that, during the period of review,
there were six Tripartite agreenents covering ten comoditi es.
However, the Canadi an producers and the Governnment of Canada
di spute the nunber of agricultural commodities produced in
Canada, i.e. the "universe" against which Tripartite's coverage
of ten commodities should be neasured. Wiile there is precedent
suggesting that Comrerce could reasonably assune that there are a
| arge nunber of agricultural commodities produced in Canada, this
panel has required record evidence of the size of the universe.

Live Swine from Canada, USA-91-1904-03 at 30 (May 19, 1992) ("My

Panel Deci sion").

In this case, resolution of the "universe" question raises the
i ssue of aggregation. For exanple, if the agricultural sector is
t hought to consist of two groupings, plants and animals, a
program devoted to, say, seedless grapes and m | k-fed veal would,

strictly on the nunbers, support a finding of universal coverage.

To avoid this kind of "apples and oranges" problem Conmerce
sought evi dence describing the commpdities grown and raised in
Canada at the sane | evel of aggregation as Tripartite. Remand

Determ nation at 3. One docunent Conmerce exam ned (at the

request of this panel) was the Farm Cash Receipts ("FCRs") for
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Canada. Commerce found that, while there was sone agreenent
between the FCRs and Tripartite, there were al so serious
di screpancies. 1d. at 3-5. For exanple, while yell ow seeded
onions and three different kinds of beans are covered by
Tripartite prograns, the correl atives under FCRs are aggregations
of "vegetables" and "dry beans." |d.

Commerce | ocated two other docunents that it considered to
provide a closer |evel of aggregation to that enployed in

Tripartite: the 1986 Census for Agriculture for Canada and the

1985 version of Agricultural Statistics for Ontario: Publ i cati on

20. Comrerce found that these reports di saggregated veget abl es

and beans and treated cattle in a manner nore simlar to

Tripartite than the FCRs.” Renand Determ nation at 5.
Based on its analysis of these docunents, Conmerce determ ned

that at |east 106 agricultural comodities are produced in

Canada. 1d. at 6. It also found that the 10 commoditi es covered
by Tripartite were "too few. . . to justify a finding of
nonspecificity." Id. at 17-18.°8

" FCRs cover only "cattle" and "calves," while there are
Tripartite agreenents for "cow calves," "feed cattle" and
"sl aughter cattle.” Both of the documents preferred by Comrerce
break down cattle into nore specific categories.

8 Commerce also determned that separate agricultura

i ndustries produce each commodity and, therefore, Tripartite

conferred benefits on a specific group of industries within the
meani ng of the countervailing duty law. Remand Determ nation at
(continued. . .)
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Comrerce' finding on this issue was conplicated by the fact
that the docunents it sought to rely on had not been placed in
the adm nistrative record.® Consequently, Commerce sought the
perm ssion of the panel to reopen the record to accept both these
docunents and any pertinent comments or other information the
parties mght wish to add. The panel has now rejected this
request.

As noted, Commerce determ ned that, because the nunber of
users under Tripartite was so small when conpared with the
uni verse of agricultural products, it could not justify a finding

of non-specificity.!® Under these circunstances, Comerce said,

8. ..continued)
2, n. 1. The panel states that Commerce did not make an effort to
i ndicate how the Tripartite beneficiaries constituted a discrete
class. October Panel Decision at 24-25. If this contention is
meant to suggest that Commerce nust find that beneficiaries share
a commonality of product (beyond the fact that they are all
agricultural products), it has no basis in United States
countervailing duty law. See discussion at pages 26-27 bel ow.

® The record did contain a docunent, the Annual Report 1988-
89 of the Regi es des Assurances Agricoles du Quebec, which Commerce
found to support the conclusion that there are at |east 69
comodities produced in that province alone. That docunent is
di scussed at page 9-10 bel ow.

10 The panel suggests that Conmerce has sonehow abandoned the
need to conpare the nunber of participants to a universe of
potential participants, because no reference is nmade to a universe
in one sentence on page 13 of the remand determ nation. Cctober
Panel Decision at 26. This suggestion is belied by the fact that,
on the very sanme page, Commerce nmade clear that the nunber of users
nmust be conpared to "the universe of potential recipients.” This
m sreadi ng of what Commerce said would not be significant but for

(continued. . .)
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it was not relevant to exam ne the disproportionality, dom nant
use and discretion factors. 1d. In other words, where a subsidy
program provi des benefits for only a small proportion of the
possi bl e beneficiaries, that fact, by itself, justifies a finding
of specificity. |In taking this position, Comerce relied upon

its prior decision in Carbon Black from Mexi co, 51 Fed. Reg.

33085 (August 26, 1986) and even borrowed | anguage used by the
Senate Finance Commttee in reporting the "special rule"
amendnent ! in 1988:

In a subsequent review of the determ nation under review in

t he Cabot case, the Comrerce Departnent recognized that it had
applied [the specificity] test in an overly restrictive manner
and determ ned that there were too few users of carbon bl ack
feedstock in Mexico to find that the benefit * * * was
generally available. [S. Rep. No. 71, 100th Cong., 1st Sess.
123 (1987), enphasis added. ]

Commerce also relied upon the inquiry nmade by this panel inits
deci sion of May 19, 1992 (p. 37, n. 44):

Where a domestic subsidy is, in fact, used by a wi de range of
enterprises or industries, evidence of nost benefits going to
a handful of enterprises or industries may support a
conclusion of de facto specificity under section 771(5)(B) of
the Act. Commerce shoul d consi der whether, when it determ nes
that the programat issue is used, say, by less than ten
percent of the available participants, whether the fact that
52 percent of the benefits go to one group is relevant.

10, .. conti nued)
its use by the panel as support for its contention that "Comerce
has taken a wunidinensional, mathenmatical approach to the
determ nation of specificity." Id.

11 See discussion at pages 2-3 above.
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The suggestion of the panel's rhetorical comment is that

di sproportionality may be relevant where a | arge segnent of the
universe is using a program but not otherw se. Conmerce has now
interpreted the disproportionality prong to apply only in the
forner cases. '?

Wil e Commerce did not rest its determination of de facto
specificity on the existence of governnental discretion in the
adm nistration of Tripartite, it did find that discretion existed
in the sense required by the proposed regulations. First,
Commerce interpreted its proposed regulation to require only a
determ nati on whether applications for benefits have been or may
be di sapproved and, if so, on what basis and why. Renand

Determ nation at 25. Comerce then found that, since sone

negoti ati ons under Tripartite have not produced agreenents,
di scretion possibly exists and no contrary denonstrati on was nmade
by respondents. Consequently, Commerce concluded: "[We do find
that the CGovernnent of Canada has retained discretion in the
adm nistration of the program" 1d. at 26.

Finally, Commerce considered another factor, not inits

proposed regul ati ons, that the Canadi an producers and gover nnent

12 The panel's statenent, "Commerce has not reached any
concl usion [regardi ng] dom nant use [or] disproportionately |arge
benefits,"” October Panel Decision at 12, ignores Conmerce'

extensive analysis of those factors and its conclusion that they
are not relevant where there are too few users of a program See
pp. 24-26 bel ow.
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cont ended was evidence of nonspecificity -- the expanding nature
of Tripartite. Commerce found that Tripartite had expanded only
slightly since the period of review (two new conmmodities, yellow
seeded oni ons and honey, were added). Suggestions that active
negoti ati ons were underway with a variety of comodity groups
were found to be too vague to support a conclusion that the
programis significantly expanding, and the discontinuation of
negotiations with canola and grain corn producers suggested
stasis rather than growh. 1d. at 9-11

To summari ze, Commerce concl uded that an agricul tural program
covering only 10 of a universe of over 100 commodities coul d not
be considered wi dely avail abl e and used; that Canada had retained
di scretion in inplenmenting the program and that there was
insufficient evidence to support a conclusion that the program
was at an early stage of progression towards universality. [d.
at 2-8, 9-13, 24-26.
FiSI

| nsofar as specificity is concerned, the FISI program presents
virtually identical considerations to Tripartite. |In analyzing
this program Commerce agai n sought to devel op a "universe" of
agricultural commodities (produced in Quebec) and to conpare it
to the coormodities covered by FISI.

Inits initial determ nation, Commerce had relied upon a

statenment made in Quebec's adm nistrative case brief (March 25,
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1991, p. 12) that the province produces about 45 agricultural

comodi ti es. In its remand determ nati on, however, Commerce

reviewed the Annual Report 1988-1989 of the Regi e des Assurances
Agricol e du Quebec. Exam ning the various commodities discl osed
by the report as being covered by FISI and by Quebec's crop

i nsurance regul ati ons, Commerce determ ned that the province
produces at | east 69 commodities.®® |d. at 30. Conmmerce
considered that the | evel of aggregation in the Regie's Report
parall el ed nost closely that of the FISI list; it believed its
conclusion in this respect was supported by the fact that the
FI'SI programis adm nistered by the Regie, whose report forned

t he basis of Commerce' |ist.

Comrer ce concl uded that the nunmber of commodities covered by
FISI was 13. Commerce al so concluded that the coverage of the
program had not changed since 1981; although the nunber of
agreenents had increased, this was due to splitting product

categories into conponents (e.qg., "wheat" into "feed wheat" and

13 This listing does not include eggs, dairy products,
turkeys, hens and chickens, furs, maple products and forest
products, which the record (Farm Cash Receipts) shows to be
produced in Quebec. I ndeed, in 1989, these unlisted itens
accounted for at |least 46% of cash receipts of producers of
agricultural products in Quebec. Admnistrative Record at 10.

14 Quebec believes that the correct nunber is 14, but
acknow edges that the difference is "immterial." Quebec Chall enge
(Aug. 14, 1992) at 11.
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"food grade wheat").?1

As it did in examning Tripartite, Conmerce concl uded that
i ssues of disproportionate use and discretion are not relevant
when considering a programthat gives benefits only to a snal
proportion of the universe.!® Consequently, Comerce reaffirned
its prior conclusion that FISI is countervail able.

VWhile this recapitulation does not reflect every tw st and

turn of the many chall enges to Cormerce' determ nation, | believe
it fairly covers the matters salient to the panel's decision. In
a nutshell, Commerce has | ooked at the evidence and found the
fol |l ow ng:

-- Tripartite covers ten agricultural comodities out of
over 100 produced in Canada.

-- FI SI covers 13 agricultural commodities out of at |east
69 produced in Quebec.

-- Because these two prograns cover such a | ow proportion
of the universe, and because no factor has been
suggested that Commerce found to be a satisfactory
explanation for the ratio, it has found that
specificity exists within the neaning of United States
| aw.

The panel has now renmanded this determnation with

instructions not to assess any countervailing duties for benefits

15 Quebec al so acknow edges that whether the nunber of covered
commodi ti es changed over tinme "has no bearing on the outcone." 1d.

6 Commerce did say that the burden of denpbnstrating an
absence of governnent discretion was on Quebec and that that burden
had not been sustained. Renand Determ nation at 35-36.
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received under Tripartite or FISI during the period of review

For the reasons set out below, | believe that this decision
distorts and msapplies United States law. O greater concern to
me, however, is the teaching of this panel's performance for the
successful working of the binational panel process, and this is

the reason | have set out these views at such | ength.

THE PANEL"S DECISION

At bottom the panel's decision rests upon the assertion that
Comrerce inproperly interpreted United States law to require a
finding of specificity when the nunber of products covered by a
programis too small when conpared to the universe. Wile the
panel has not chall enged Commerce' findings of fact, it has
foreclosed it fromadding certain docunents to the record. Wile
that decision is probably gratuitous in view of the panel's |egal
conclusion, | believe it is worthy of exam nation.

Closing The Record

It will be recalled that the panel refused to permt Comrerce
to assunme that there are a | arge nunber of agricultura
comodi ties produced in Canada; the evidence nust be on this
record. Commerce identified docunents that it believes would
establish satisfactory record evidence, but the panel has now

twce refused to allow the record to be reopened to admt that
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evi dence and comments on it any of the parties mght wish to

make.
The panel's reasons for this ruling -- the interests of
finality and expedition (Qctober Panel Decision at 20-21) -- are

unper suasi ve. Commerce sought to use one of these docunents,
even before the panel first considered this case; it is a
docunent included in the record of an earlier admnistrative

review concerning live swine from Canada. Brief of the

Departnent of Commerce at 19, n.4 (Jan. 16, 1992) (citing 1985

Agricultural Statistics for Ontario). The panel denied that use

on the grounds that the docunent was not in this record, but then
precl uded opening this record on renmand.
This draconian application of finality has not been foll owed

by the Court of International Trade. See, e.qg., Atlantic Sugar,

Ltd. v. United States, 573 F. Supp. 1142 (C. Int'l Trade 1983)

(review of a third determ nation on remand that relied on new

evi dence added to the adm nistrative record); PPG Industries,

Inc. v. United States, 708 F. Supp. 1327, 1331 (C. Int'l Trade

1989) ("considerations of fundanental fairness dictate that * *
* it is essential that adm nistrative agencies have a ful
presentation of facts * * * in order to assure that agencies * *
* arrive at correct determnations"). Simlarly, other

bi nati onal panels have permtted the record to be reopened on

r emand. See, e.q., Fresh, Chilled and Frozen Pork from Canada,
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USA- 89-1904- 11 at 19, 13 ITRD 1291 (Jan. 22, 1991).

The panel's refusal to see this evidence admtted into the
record is even nore puzzling when it is recalled that every
tribunal that has previously considered the size of Canada's
agricultural sector has accepted that it is "large" as a matter
of common sense without the need for record proof. Wen Comrerce
originally exam ned various prograns relating to hogs, it assuned
that there are a great many different commodities produced in
Canada. That assunption carried the day before the Court of

International Trade in Al berta Pork Producers' MNMarketing Bd. V.

United States, 669 F.Supp. 445 (Ct. Int'l Trade 1987) ("Al berta

Pork").

In a related case, Commerce again assunmed a | arge universe.
On appeal, a binational panel at first required Comrerce to
conpare the nunber of covered products with "the predictable
nunber that would be expected to apply in light of the criteria
for aid, the availability of alternative types of aid and the

rel evant econom c¢ conditions of the covered industries." Fresh

Chill ed and Frozen Pork from Canada, USA-89-1904-06 at 51, 12

| TRD 2299, 2316 (1990). Commerce responded that "inplenenting

t he broad-reaching test which the Panel envisions would inpose an
i ncredi ble adm ni strative burden upon the Departnent," since it
woul d require determ ning "why dozens, hundreds, or potentially

t housands of producers of other products have chosen not to apply
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for benefits under a programwhich is de jure available to them™

Fresh, Chilled and Frozen Pork from Canada, Remand Det erm nati on

at 6 (Dec. 6, 1990). Comerce then concluded that the only

rati onal nunber to be used for the universe was the total nunber
of natural and processed agricultural products produced in
Canada, which it assunmed was in the hundreds. 1d. at 8-9. In
reviewi ng Commerce' renmand determ nation, the panel accepted that
assunption as a "key fact" supporting Conmerce' finding of

specificity. Fresh, Chilled and Frozen Pork from Canada, Panel

Decision at 8-9 (Mar. 8, 1991).

But what is nost troubling about the panel's ruling on this
issue is that it appears to be playing "gotcha" wth Conmerce
rather than seeking a just resolution of this case. After all,
the issue of the universe of Canadian agriculture will have to be
addressed in every annual adm nistrative review, what harm does
it do to decide the issue in this case? |f the docunents at
i ssue are pertinent (as they nost certainly are), and if this is
the first instance (as it is) where a tribunal has required
record evidence that the Canadi an agricultural universe is |arge,
what notions of finality outweigh the interests of fairness to a
party seeking relief under United States law? One is driven to
t he concl usion that the panel has hobbl ed Cormerce and deni ed

relief to the petitioners for no good reason.
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Commerce” Interpretation of the Law

Bef ore exam ning the panel's rulings on the | egal
interpretations Conmerce has nmade, let us ook at United States
| aw governing the permtted scope of review of those
interpretations. The Court of Appeals for the Federal Circuit
(whose decisions are binding on this and all other binational
panel s) has spoken many tinmes on this issue. For exanple:

The Supreme Court has instructed that the courts nust defer to
an agency's interpretation of the statute an agency has been
charged with adm nistering provided its interpretation is a
reasonabl e one. As the Suprene Court has succinctly stated:
"When faced with a problemof statutory interpretation, this
Court shows great deference to the interpretation given the
statute by the officers or agency charged with its
admnistration." Udall v. Tallnman, 380 U.S. 1, 16 * * *
Kester v. Horner, 778 F.2d 1565, 1569 (Fed. G r. 1985 ("To
sustain an agency's construction of its authority, we need not
find that its construction is the only reasonabl e one, or even
that it is the result we would have reached had the question
arisen in the first instance in judicial proceedings.") * * *.
Moreover, the Secretary of Commerce through the I TA has been
given great discretion in admnistering the countervailing
duty laws. As we noted in Smth Corona G oup v. United
States, 713 F.2d 1568, 1571 (Fed. Cir. 1983) in discussing the
Secretary's conparabl e authority under the antidunping |aw

The Tariff Act of 1930, as anended by the Trade Agreenents
Act of 1979, establishes an intricate framework for the

i nposition of antidunping duties in appropriate
circunstances. The nunber of factors involved, conplicated
by the difficulty in quantification of these factors and the
foreign policy repercussion of a dunping determ nation,
makes the enforcenent of the antidunping law a difficult and
suprenely delicate endeavor. The Secretary of Commerce ..
has been entrusted wth responsibility for inplenmenting the
antidunping law. The Secretary has broad discretion in
executing the | aw

These considerations are equally applicable to adm nistration
of the countervailing duty statute. [PPG lndustries v. United
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States, 928 F.2d 1568, 1571-1572 (Fed. Cir. 1991).]
The Federal Crcuit has al so stated:

A review ng court nust accord substantial weight to an
agency's interpretation of a statute it adm nisters. Zenith
Radio Corp. v. United States, 437 U. S. 443, 450-51 * * *
(1978); UWdall v. Tallman, 380 U.S. 1, 16 * * * (1965). Though
a court may reject an agency interpretation that contravenes
clearly discernible legislative intent, its role when that
intent is not contravened is to determ ne whether the agency's
interpretation is "sufficiently reasonable". Federal Election
Comm ttee v. Denocratic Senatorial Canpaign Conmttee, 454
us 27, 39 * * * (1981) * * *. the agency's interpretation
need not be the only reasonable construction or the one the
court would adopt had the question initially arisen in a
judicial proceeding. * * * [Anerican Lanb Co. v. United
States, 785 F.2d 994, 1001 (Fed. Cr. 1986).]

If it wwishes to follow United States | aw, a panel thus nust
satisfy a demandi ng standard before it may properly overturn an
interpretation of the countervailing duty statute made by the
Comrerce Departnment. The Secretary of Comrerce has been
entrusted by the Congress with broad discretion under this | aw
Her interpretations that do not contravene clearly discernible
| egi slative intent may not properly be reversed unless they are
unr easonabl e.

How does the panel's decision fare agai nst these standards?

Congressional Intent

Looking first at the legislative history, is there any
suggestion that Comerce' interpretation contravenes the "clearly
di scernible legislative intent"?

Al parties appear to agree that the present statutory
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| anguage was intended to codify the holding in Cabot I. As noted

earlier, before that case, Commerce found nonspecificity if
foreign subsidy Iaws or regul ati ons made benefits generally

available. The court in Cabot | did nore than overrul e that

practice, it described the problemthat specificity analysis is
supposed to address:

The distinction that has evaded the ITAis that not all so-
call ed generally avail able benefits are alike -- sonme are
benefits accruing generally to all citizens, while others are
benefits that when actually conferred accrue to specific

i ndi viduals or classes. Thus while it is true that a
national i zed benefit provided by governnent, such as national
defense, education or infrastructure, is not a countervailable
bounty or grant, a generally avail able benefit -- one that may
be obtained by any and all enterprises or industries -- may
neverthel ess accrue to specific recipients. GCeneral benefits
are not conferred upon any specific individuals or classes,
whil e generally avail abl e benefits, when actually bestowed,
may constitute specific grants conferred upon specific
identifiable entities, which would be subject to
countervailing duties. [lLd. at 731, enphasis in original.]

See al so Cabot 11

Commerce has stated that in |ooking at a subsidy programthat
is nomnally available to all, it will find specificity when a
relatively small nunber of potential participants is actually
receiving benefits. |In essence, Commerce is saying that to avoid
a finding of specificity, a fairly large proportion of the
uni verse nust participate, a standard that is plainly not net
when 10 out of nore than 100 or 13 out of nore than 69 are the
rel evant nunbers. | find this conclusion fully consistent with

and, indeed, conpelled by the quoted | anguage of Cabot (which
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Congress expressly endorsed)! and by the Congress' plain effort
to distinguish between general prograns (like national defense,
infrastructure or education) and other progranms (like Tripartite
and FI SI') under which cash paynents are nade to comrerci al
producers of a relatively small nunber of Canadi an agricul tural
commodities. But whether or not one agrees, there is certainly
nothing in the legislative history (or in any case decided by a
United States court) fromwhich a contrary view of the Congress
is "clearly discernible.™

Reasonableness

Is it reasonable to interpret United States countervailing
duty law to require a finding of non-specificity when "the nunber
of recipients is small relative to the universe of potential

recipients"? Remand Determ nation at 13. Several considerations

require an affirmative answer:

-- Commerce' interpretation rests on | anguage used by the
Senate Finance Commttee in approving a finding of
specificity where there are "too few users * * * to
find that the benefit * * * was generally available."
S. Rep. 71, 100th Cong., 1st Sess. 123 (1987). This is
very credi bl e evidence that the Congress woul d consider

Comrerce' anal ysis consistent wwth an effort to

7 H Rep. 40, 100th Cong., 1st Sess. 124 (Apr. 6, 1987).
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determ ne whether a benefit is accorded to "a specific
enterprise or industry, or group thereof."

Comrer ce' approach has been upheld by the Court of
International Trade in at |east three instances, Cabot

Il, supra, and Cabot Corp. v. United States, No. 86-09-

01109 (. Int'l Trade, June 7, 1989) ("Cabot 111")
(affirmng a determ nation on remand based upon "too
few users" of carbon black provided at preferenti al

prices); Arncto Inc. v. United States, 733 F. Supp. 1514,

1530 (C. Int'l Trade 1990) (remand of Commerce'
finding of nonspecificity, since, while program
generally available, it mght "in fact be utilized by

only a small nunber of conpanies"); Alberta Pork, supra

(Canadi an provincial prograns found specific based upon
too few users)

Comrer ce' proposed regul ati ons envi sage just the kind
of anal ysis enployed here. In discussing the treatnent
of progranms |imted to agricultural products, Comrerce
expl ai ned:

[Aln agricultural program may be deened specific if,
for exanple, benefits under the programare limted to,

or provided disproportionately to, producers of
particular agricultural products.

Proposed Regul ations, 54 Fed. Reg. at 23368 (enphasis

added). These proposed regul ati ons have been consi dered and
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approved by the Court of Appeals for the Federal Circuit.

PPG I ndustries v. United States, 928 F.2d 1568 (Fed. GCr.

1991).
Commerce' interpretation is consistent wth | ong-
standi ng adm ni strative practice. For exanple, in

Certain Fresh Cut Flowers fromthe Netherlands, 52 Fed.

Reg. 3301 (Feb. 3, 1987), (Einal Affirmative

Countervailing Duty Determ nation), Comrerce determ ned

that a preferential natural gas contract between a
government agency and a single user was de facto

specific. Simlarly, in Line from Mxico, 49 Fed. Reg.

35672, (Sept. 11, 1984) (Einal Affirmative

Countervailing Duty Determ nation), Comrerce determ ned

that the provision of free fuel to one producer of line
by a state-owned conpany conferred de facto specific

benefits. In both these cases, as in Al berta Pork,

supra, Commerce rested its determ nation exclusively on
the limted coverage of the programin issue --
di sproportionality, dom nant use and discretion were

not considered by the agency. See also Carbon Bl ack

from Mexi co, 51 Fed. Reg. 30385 (Aug. 26, 1986) (Fi nal

Results of Countervailing Duty Adm nistrative Review).
| f Commerce' interpretation is not reasonable, there

must be anot her, "reasonable," standard that woul d
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produce a finding of nonspecificity in this case.
G ven the fact that application of Comrerce'
interpretation resulted in a finding of specificity
when | ess than 10% of the eligible industries is
covered (under the Tripartite progranm, the
hypot hetical alternative standard would have to permt
a finding of de facto broad availability and use in
such a case. Wen the objective is to determ ne
whet her a program shoul d be |ikened to education,
national defense or infrastructure, it is difficult to
see how 10% coverage could plausibly be considered to
be general, at least in the absence of sone indication
that the programis in transition.®® |ndeed, this
panel i st believes that any objective observer woul d be
hard pressed to conclude that the hypothetical
alternative would itself pass the test of
r easonabl eness.

In the face of these considerations, and recalling that United

States law requires appellate tribunals to accord substanti al

8 The Canadi an producers and government nmade numerous
contentions that Tripartite was a growing programon its way to
uni versal or at |east general coverage. Conmerce considered these
contentions and concluded that the "record does not indicate any
sustained attenpt on the part of the Canadi an governnment to expand
significantly the de facto coverage of Tripartite." Remand
Determ nation at 12. The panel does not challenge that
determ nati on
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wei ght to an agency's interpretation of the |aw (especially
where, as here, the agency is given broad discretion in executing
that law), Comrerce' interpretation cannot seriously be
consi dered to be unreasonabl e.

The panel's decision attenpts to blink the issue of
reasonabl eness by focusing on Comerce' proposed regul ations.
The panel asserts that Commerce failed to follow these
regulations in three respects. First, the panel suggests that
Commerce' new test is a nmechanical or mathematical approach
prohi bited by the | aw and Cormerce' own regul ations. Secondly,
t he panel believes that Comrerce was obligated to consider other
factors beyond the question whether there are too few
participants in a program including the specific factors
itemzed in the proposed regulations. Finally, the panel faults
Commer ce because it did not show that the beneficiaries forma
"discrete" class in the sense that the products they grow share
sonme commonality. | believe that these argunents do not survive
obj ective anal ysis.

1. Mechanics and Mathematics. The panel is correct in

finding that the case lawis replete with warnings to Conmerce
not to enploy a nechanical approach in determ ning whet her
specificity exists. However, the context of these cases shows
that, in every instance, the warning is addressed to any tendency

that Commerce m ght have to find a programto be nonspecific
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solely because it is nomnally generally available, wthout
looking at howit is admnistered.' |In that sense, Commrerce
here has followed the judicial caution faithfully -- Tripartite
and FISI, prograns that are nomnally of general application,

wer e, upon exam nation, found to be used by only a handful of

19 I ndeed, the only instances in which a United States court
has overruled a specificity determ nation by Comrerce have been
cases where Commerce initially found no specificity. See, e.aq.
Cabot 1, supra; Roses, Inc. v. United States, 743 F. Supp. 870 (C
Int'l Trade 1990); Arnto, Inc. v. United States, 733 F. Supp. 1514
(C&. Int'l Trade 1990).

The panel's reliance on the Roses, Inc. line of cases shows the
danger of mechanically applying precedents to i napposite cases. As
noted above (n. 2), in its first ook at Commerce' decision in

Roses, the Court of International Trade remanded sol ely because
Comrerce had enployed the flawed test of general availability to
find no specificity. 743 F. Supp. at 881. Thereafter, Comrerce
then conducted an investigation to determ ne whether de facto
specificity existed and concluded that it did not. The Court of
I nternational Trade reviewed that determnation and found it to be
supported by substantial evidence. Roses, Inc. v. United States,
774 F. Supp. 1376 (1991) ("Roses 11"). Wiile there is |language in
bot h deci sions (nuch of which is quoted by the panel) criticizing
a nechani cal approach to specificity determ nations, all of that
criticismwas addressed to the general availability test and how
its application could, in sonme cases, erroneously result in
findings of no specificity. The panel's suggestion that that
concern would lead the court to reverse a finding that specificity
exists on the ground that too few comopdities are covered is a
pl ain non sequitur.

Roses Il is, nonetheless, of sone relevance to this case, for
the court there expressly approved Commerce' proposed regul ations
on specificity, including the | anguage: "However, an agricultural
program may be deened specific if, for exanple, benefits under the
program are |limted to, or provided disproportionately to,
producers of particular agricultural products."” 774 F.Supp. at
1383-4. O course, that |anguage supports the decision Commerce
made in this case. See pages 3-4, 19 above.



-75-

industries. This is not a "mechanical" application of the test,
but adherence to the teaching of Cabot and its progeny.
Simlarly, Commerce has not enployed a "mathematical fornula”
in this case. The warning against using a mathematical formula
conmes from Commerce' own conments on its proposed regul ati ons:
"As the Departnent has explained in various determ nations over

the years, the specificity test cannot be reduced to a precise

mat hematical fornula."?° Proposed Requl ations, supra, at 23368.

Yet, in no reasonable sense can it be said that Comrerce has

enpl oyed sone mat hematical formula here. First, Commerce has

| abored with great care to establish the universe of agricultural
products in Canada and Quebec.?! Secondly, as described bel ow,
Commer ce consi dered whet her dom nant use/di sproportionality and

governnment discretion could reasonably change the result of a

20 Commerce has represented to the panel that this |anguage
was addressed to any suggestion that a particul ar percentage of
program coverage could be identified as a cut-off between
specificity and generality. Wiile this interpretation would,
perhaps, relieve Commerce of being tripped by its owmn words, it
would not end its obligation to avoid strictly mathenmatical
determ nati ons.

2l Conpare the effort Commerce has expended on this issue with
the determ nation that was upheld in Al berta Pork, supra. In that
case, Conmerce assuned (reasonably, | believe) that the universe of
products produced in Canada and in Quebec was nuch |arger than
t hose covered by the various prograns under consideration. The
Court of International Trade was not troubled by the failure to
establish a precise universe of products, but apparently was
willing to accept as obvious that that nunber was nuch greater than
that of the prograns.
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case in which a small nunber of commodities wthin the
agricultural universe is covered by a subsidy program Conmerce
al so considered the argunents made by Canada and t he Canadi an
producers that the Tripartite program was expandi ng towards
universality.?? Indeed, there is no significant argument made by
any of the respondents that was not considered by Comerce. To
say that all of this analysis is the sinple application of a

mat hematical fornmula is a gross m scharacterization.

2. The "Qther" Factors. The proposed regul ations state

that Cormerce "will consider"” various factors, including whether
there are dom nant users or disproportionate beneficiaries of a
program and the extent to which a governnent exercises discretion
in conferring benefits. In this case, Commerce "consi dered"
these factors, but found themirrelevant to its determ nation.
believe that that conclusion was not only reasonable, it was
requi red by any sensible interpretation of United States | aw.
Wth regard to disproportionality (or dom nant use), if a
smal | nunber of industries is covered by a program what
difference does it nake whether one industry receives a
di sproportionate share of the benefits or is a dom nant user?
|f, for exanple, Tripartite covered only yell ow seeded oni ons and

honey, would it really matter whether the benefits were shared

22 Quebec made no equival ent argunent regarding FISI.
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50/ 50 or 90/10? Under any logical effort to separate the

uni versal fromthe specific, these factors play a role only when
there is a | arge nunber of industries covered by a program but
the benefits are principally realized by a particular industry or
group of industries.?® |In such a case, dom nant use or

di sproportionality could be the basis of a specificity finding,
but these factors fade into insignificance where few of many

i ndustries are beneficiaries.

Wiile it found that discretion was enjoyed by Canadi an
officials in admnnistering the Tripartite program Conmmerce said
that this fact al one would not support its decision.? Like the
i ssues of disproportionality and dom nant use, discretion may be
relevant in certain circunstances, again principally those in
which a large nunber of industries is covered by a particular

program See, e.qg., Certain Steel Products fromthe Netherlands,

47 Fed. Reg. 39372 (1982). 1In those cases, evidence of
di scretion (or, as Commerce interprets the law, the ability to
exerci se discretion) could explain why there is dom nant use or

di sproportionality. |[If discretion does not exist, and the

22 As noted earlier, the panel's rhetorical comment to the
Comrerce Departnment strongly suggested this very point. See
di scussion at page 7 above.

24 Comrerce did not consider the issue of discretion in
anal yzing FISI, stating that the burden was on Quebec to show an
absence of discretion and that the record did not support a
concl usion one way or the other. Remand Determ nation at 35-36.
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programis ot herw se evenhanded, dom nant use or

di sproportionality m ght be disregarded. But whatever the val ue
of the exam nation of discretion, it has little utility when a
handful of the universe is covered. In other words, how can the
presence or absence of discretion convert a program servicing,
say, 10% of the universe into a universal progranf?

3. Discrete classes and commpnality. The panel also faults

Commerce for making "no effort to indicate how the recipients of
Tripartite subsidies constituted a discrete class of

beneficiaries.” October Panel Decision at 24-25. By introducing

a "discrete class" requirenent, the panel suggests that
specificity could depend on whet her beneficiaries are producing
simlar or dissimlar products. |In other words, 10 products of a
uni verse of 100 m ght be specific if they are all, say, types of
steel sheet, but not if sonme are steel bars and angles, al um num
tubes and brass strip.

The panel correctly notes that many deci sions use | anguage
li ke "discrete class" and "specific class.” However, there is no
case law that stands for the interpretation the panel seeks to

force on those words here. That interpretation has no | ogical

% This issue is related to the issue of intent. As the panel
properly held inits original decision, United States | aw does not
require a determnation of intentional targeting of benefits as a
predicate to a finding of specificity; it is enough that benefits
are going to a small group within the universe. May Panel Deci sion
at 15.
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support either, since, in distinguishing from prograns of

uni versal applicability, it nmakes no difference whether 10
beneficiaries of a universe of 100 are maki ng products that can
be fit into one category or several. And even if the panel's
approach had any logic, it would present insurnountable problens
of admnistration, since it would usually be possible to
aggregate or disaggregate the covered products. For exanple, are
the various products |listed above dissimlar or part of a single,
"metal s" category?

In sunmary, Commerce' application of United States law and its
own regulations resulted in a decision that is manifestly
reasonabl e: benefits extended to 10 of 100 or 13 of 69
comodities are being given to a specific group of industries,
and the prograns in question cannot fairly be likened to w dely
avai |l abl e benefits |ike national defense, education and
infrastructure. |In overturning Comrerce' interpretation of the
| aw, the panel has produced a decision that is plainly wong and

remarkably insensitive to United States | aw.

CONCLUSIONS
How did we get to this juncture? | believe that several
factors played a part:
1. The panel wholly accepted the invitation of the

respondents to second-guess Commerce' determ nations, especially
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its calculation of the universe of comodities produced in Canada
and Quebec. The panel has no discernible expertise in this area,
and, even if it did, it would have no busi ness nmaki ng any

determ nati on other than whether there was substantial evidence
to support Commerce. | fear that dalliance with the facts
colored the panel's ultimte decision.

2. lgnoring the appropriate standard of review, the panel did
not pause to consider whether Comrerce' interpretation of
countervailing duty | aw was reasonable. Instead, it concl uded
that Commerce may not base its determnation on the fact (and it
is a fact) that only a small portion of agricultural commodities
i n Canada and Quebec benefit from T Tripartite and FISI. Congress
will be astonished at this interpretation of the "special rule"
it adopted in 1988, since it runs so contrary to the effort to
di stingui sh between universally used governnent services |ike
def ense, education and infrastructure, and benefits paid to
sel ect groups within the econony (or agricultural sector) at
|arge. But even if the panel's interpretation were itself
reasonabl e, that would, by itself, be no basis for overturning
Commerce' concl usions of | aw

3. The binational panel process was adopted as a conprom se
alternative to new rul es on dunping and subsidi zation that would
apply to trade between Canada and the United States. The

conprom se was grounded on the perceived need to devel op
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confidence in both countries that trade | aws were being fairly

applied, free of political pressures. J. Bello, A Holner, D.

Kelly, US. Trade Law and Policy Series No. 18: M dterm Report

on Binational Dispute Settlenent Under the United State - Canada

Free Trade Agreenent, 25 Int'l Law. 489, 495 (1991). It was

al ways cl ear, however, that the substantive |aw of the parties

woul d not be changed by the new process. See U. S -Canada Free

Trade Agreenent, Article 1902. Nor was it suggested that the new

process was required because the courts of either country were
not independent of political influence. Hearings Before the
Senate Commttee on the Judiciary, My 20, 1988, at 8-9.
Finally, it was recogni zed that the binational panel process
rai sed delicate constitutional considerations in the United
St at es. %¢
Agai nst this background, this panel's decision is
br eat ht aki ng. The panel shows no recognition of the limtations

i nposed by United States | aw on revi ewi ng bodies confronted with

26 The Senate Committee on the Judiciary could not reach a
consensus on recommendi ng i npl enenting legislation relating to the
bi nati onal panel process and was di scharged from consi deration of
that legislation. S Rep. 529, 100th Cong., 2d Sess. 70 (Sept. 15,
1988). The Admnistration raised constitutional questions
regarding inplenentation of panel decisions and recomended
procedures for avoiding those questions; however, the inplenenting

| egislation did not adopt those recommendations. 1d. at 31-32. 1In
the end, special "fast track" procedures were adopted to deal with
constitutional challenges to the binational panel process. Id. at

30; 19 U.S.C. §1516a(g)(4)(A).
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a highly technical, fact-intensive record and no consi deration of
the inpact of its decision on the binational process.? Wile
panel decisions are not binding on United States courts, they do
i nfl uence other binational panels; if given precedential respect
by other panels, this panel's decision would cause a fundanent al
change in the way United States countervailing duty lawis
adm ni stered in cases involving Canadi an products. That result
woul d be plainly inconpatible with the expectations of the
signatories, but that consideration is al so disregarded by the
panel .

The binational process is a critical elenment of the U S. -
Canada Free Trade Agreenent. It rests upon a willingness by both
parties to have ad hoc, non-judicial panels interpret national
| aw, without any routine appeals process. Panels thus have a
heavy responsibility to make sure that their decisions have a
solid basis under those national |aws, and panel nenbers have the

sanme responsibility not to acqui esce when they believe the

process has badly gone awy. It is in that spirit that |
di ssent .
2l Congress will soon be review ng binational procedures in

the North American Free Trade Agreenent, which are patterned after
those in the United States - Canada Free Trade Agreenent.
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Murray J. Bel man

Original signed by: Murray J. Bel man
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