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l. INTRODUCTION
Thi s Panel has been convened under Article 1904 of

the United States - Canada Free Trade Agreenent! ("FTA") to hear
various challenges to the final results reached by the
International Trade Adm nistration, U S. Departnent of Comrerce
("Commrerce") in the fourth admnistrative review of the
countervailing duty order on live swi ne from Canada. 2
Jurisdiction over this action is conferred on the Panel by
Article 1904(2) of the FTA and section 516A(g)(2) of the Tariff
Act of 1930, as anended (the "Act").3

The product under investigation is |live swne (or hogs)
from Canada.* Fresh, chilled and frozen pork is not covered by

Commerce's determn nation.?®

1 United States - Canada Free Trade Agreenent, Jan. 1,
1988, 27 I.L.M 281 (1988) (entered into force Jan. 1, 1989).

2 Live Swine From Canada; Final Results of Countervailing
Duty Adm nistrative Review, 56 Fed. Reg. 28531 (June 21, 1991)
("Final Swine Determnation").

319 U.S.C. § 1516a(g)(2) (1992).

4 Inports of live swine are currently classifiable under
subheadi ngs 0103.91. 00 and 0103.92. 00 of the Harnoni zed Tariff
Schedul e.

> Fresh, chilled and frozen pork from Canada is covered by
a separate U S. countervailing duty order issued on Septenber 14,
1989. Countervailing Duty Order: Fresh, Chilled, and Frozen
Pork from Canada, 54 Fed. Reg. 39031 (Sept. 22, 1989). Pork has
been the subject of several binational panel proceedi ngs under
Chapter 19 of the FTA. See, e.qg., In the Matter of: Fresh,
Chilled and Frozen Pork from Canada, USA-89-1904-06 (Sept. 28,
1990) ("Pork 1").

- 3 -



The fourth adm nistrative review of the countervailing
duty order on swi ne from Canada covered the period April 1, 1988,

t hrough March 31, 1989. FEinal Swine Determ nation, supra note 2,

at 28531. CQut of forty-one investigated prograns, nine were
found to confer countervail abl e subsi di es on Canadi an producers
of live swne. 1d. In their briefs before this Panel,
conpl ai nants chall enge Commerce's determ nations with respect to
seven of these prograns: (1) the National Tripartite
Stabilization Scheme for Hogs ("Tripartite"); (2) the Quebec Farm
| ncone Stabilization Insurance Program ("FISI"); (3) the
Saskat chewan Hog Assured Returns Program ("SHARP"); (4) the
Al berta Crow Benefit O fset Program ("ACBOP"); (5) the British
Col unbi a Feed Grain Market Devel opnent Program ("B.C. Feed
Progranmt); (6) the British Colunbia Farm I ncone |Insurance Plan
("FI'l'P"); and, (7) the Feed Frei ght Assistance Program ("FFA").
In addition, conplainant P. Quintaine & Son Ltd. ("Quintaine")
argues that the scope of the order should not include sows and
boars. Finally, conplainant Pryme Pork Ltd. ("Pryne") (a)
chal | enges Commerce's refusal either to exclude weanlings from
the scope of the order or to establish a separate rate (or
subcl ass) for weanlings and (b) argues that it should have been
assi gned a separate conpany rate since it only exports weanlings
to the United States.

After review of the admnistrative record and the
argunents presented by the parties, this Panel renands the
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determ nations on Tripartite, FISI, SHARP, ACBOP, FFA and
establ i shnment of a subclass for weanlings. Conmerce's

determ nations on B.C. Feed Program and FIIP, and inclusion of
weanlings within the scope of the order, are upheld. Lastly, the
Panel denies Prynme's request for a separate conpany rate and
Quintaine's request to exclude sows and boars fromthe scope of

t he order.

. BACKGROUND

A. Administrative Proceeding

The countervailing duty order on live swi ne from Canada

was published in the Federal Register on August 15, 1985.

Countervailing Duty Order; Live Swi ne From Canada, 50 Fed. Reg.

32880 (Aug. 15, 1985). Each year since the order, Comrerce has
conducted an adm nistrative review pursuant to section 751(a)(1)
of the Act.®

The fourth adm nistrative review was initiated by

Comrerce on Septenber 20, 1989. Initiation of Antidunping and

Countervailing Duty Adm nistrative Reviews, 54 Fed. Reg. 38712

(Sept. 20, 1989). On Novenber 16, 1989, the agency presented its
countervailing duty questionnaire to the Canadi an Gover nnent.

Public Record ("P.R ") 6. Between Septenber 19 and Cctober 4,

6 19 U.S.C. § 1675(a)(1) (1992).



1990, officials from Commerce conducted on-site verification of
t he questionnaire responses.

The prelimnary results of the adm nistrative review
were issued January 31, 1991, and published in the Federal
Regi ster on February 12, 1991.7 On February 15, 1991, parties to
t he proceedi ng were provided with copi es and an expl anati on of
Comrerce's prelimnary cal cul ations. Copies of the verification
report were provided to all parties on February 22, 1991.

Case Briefs were filed by the parties pursuant to 19
C.F.R 8 355.38(c) on March 25, 1991. Rebuttal Briefs were filed
by the parties on April 3, 1991. Commerce conducted an oral
hearing on the issues pursuant to 19 C.F. R § 355.38(f) on Apri
8, 1991.

The final results of the adm nistrative review were

i ssued on June 12, 1991, and published in the Federal Register on

June 21, 1991. For live swine, other than sows and boars, the
net subsidy during the period of review was determ ned to be
Can$0. 0449/1 b. For sows and boars, the net subsidy during the
revi ew peri od was determ ned to be Can$0.0047/1 b.

Thi s appeal under Article 1904 of the FTA was requested

by the conplainants on July 8, 1991. United States-Canada Free-

Trade Agreenent Article 1904 Bi nati onal Panel Revi ews: Request

for Panel Review, 56 Fed. Reg. 33016 (July 18, 1991). The Panel

" Most, if not all, of the parties received copies of the
prelimnary results on February 5, 1991.

- 6 -



conducted an oral hearing in Washington, D.C., on February 12,

1992.

B. Prior Panel Ruling

I n August and COctober of 1991, this Panel was
presented with two notions by the Canadi an Pork Council and its
menbers ("CPC') and the Governnent of Quebec ("Quebec") to expand
Commerce's adm ni strative record. The CPC sought to add two
docunents. The docunents were portions of the CPC s Case and
Rebuttal Briefs that had been stricken fromthe record by
Comrerce as untinely subm ssions of "factual"” information
pursuant to 19 C.F. R 8§ 355.31(a)(3). Quebec sought to add seven
docunents. Two of the docunents were letters to Commerce by
counsel for Quebec contesting allegations made by counsel for the
Nat i onal Pork Producers Council, et al. ("NPPC') during the
adm ni strative hearing held on April 8, 1991.8 The other five
docunents concerned a request by Quebec to correct an all eged

mnisterial error in the final results issued by Comrerce.?®

8 The two letters were dated April 18, 1991 and June 6,
1991, fromthe law firm Ackerson & Fel dman to Conmmerce.

® The five docunents related to the issue of mnisterial
error were: (a) three letters dated June 24, June 26 and July
25, 1991, fromthe law firmof Ackerson & Fel dnman to Commerce;
(b) an internal Commerce nenorandum dated July 25, 1991; and, (c)
a letter dated July 31, 1991, from Conmerce to the law firm of
Ackerson & Fel dman.



By a unani nous deci sion i ssued on Novenber 25, 1991,
t he Panel granted the CPC s notion to expand the record. 1n the

Matter of: Live Swine From Canada, USA-91-1904-03 (Novenber 25,

1991) ("Prelimnary Ruling"). |In the opinion of the Panel, the

previously stricken portions of the CPC s Case and Rebuttal
Briefs could "fairly be read as tinmely comments upon the
prelimnary results,” and not untinely subm ssions of new factual
information. [d. at 5.

Al so by a unani nous vote, the Panel granted, in part,
and denied, in part, Quebec's notion to expand the underlying
record. 1d. at 3, 5-8. Wth respect to Quebec's letters of
April 18 and June 11, 1991 regarding all egations made by counsel
for the NPPC at the adm nistrative hearing, the Panel denied the
notion on the grounds that the issue had been rendered noot by
t he passage of tine. Wth regard to the allegation of
mnisterial error referenced in the five remaining docunents, the
Panel granted Quebec's notion on the grounds that Comrerce had
not expl ained why the final results were free of mnisterial
error. Until it had that explanation, the Panel stated, there
could be no basis upon which to affirmthe agency's refusal
either to anend its final results or add the docunents to the

record. |1d. at 8.



1. APPLICABLE LAW

Panel s under Chapter 19 of the FTA are directed to
appl y:

the rel evant statutes, legislative

hi story, regulations, admnistrative

practice, and judicial precedents to

the extent that a court of the

inmporting Party would rely on such

materials in reviewing a final

determ nati on of the conpetent

i nvestigating authority.
FTA, supra note 1, at Art. 1904(2). In addition, Article 1904(3)
of the FTArequires all panels to apply the "general | egal
principles that a court of the inporting Party otherw se woul d
apply to a review of a determ nation of the conpetent
investigating authority." "General |egal principles" are defined
in Article 1911 to include "principles such as standi ng, due
process, rules of statutory construction, nootness, and
exhaustion of adm nistrative renedies."” 1d. at Art. 1911.1°
Finally, Article 1904(3) also directs panels to apply the
"standard of review. . . and the general legal principles that a
court of the inporting Party otherwi se would apply.”

|f the present action were not before this Panel, it

woul d be before the United States Court of International Trade

("CAT"). Hence, this Panel will apply the substantive and

10 See discussion infra pp. 8-11.

11 Pursuant to 28 U.S.C. § 1581(c), the CI T has exclusive
jurisdiction over all civil actions brought agai nst Commerce
under section 516A of the Act (19 U S.C. 8§ 1516a) chall engi ng
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procedural laws of the United States to the sane extent, and in
the sane fashion, that the CIT would apply these laws to the

present action.

1v. STANDARD OF REVIEW

The standard of review applied by the CIT to final
affirmative countervailing duty determnations is found in
section 516A(b)(1)(B) of the Act which states, in part:

The Court shall hold unlawful any

determ nation, finding, or

conclusion, found . . . to be

unsupported by substantial evidence

on the record, or otherwi se not in

accordance wth | aw.
19 U.S.C. § 1516a(b)(1)(B) (1992).

This standard of review has been applied and was
di scussed at length in previous binational panel decisions. See

Repl acenent Parts For Self-Propelled Bitunm nous Paving Equi pnent

From Canada, USA 89-1904-02, at 3-5 (Jan. 22, 1990); Fresh

Chilled or Frozen Pork From Canada, USA 89-1904-11, at 5-13 (Aug.

24, 1990); New Steel Rails From Canada, USA 89-1904-08, at 6-8

(Aug. 30, 1990); Replacenent Parts For Self-Propelled Bitum nous

Pavi ng Equi pnent From Canada, USA 90-1904-01, at 13-18 (May 24,

1991). Under this standard, binational panels may not engage in

de novo review or sinply inpose their constructions of the

statute upon the agency. S. Rep. No. 249, 96th Cong., 1st Sess.

final countervailing duty determ nations.
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251-52 (1979); Anerican Lanb Co. v. United States, 785 F.2d 994,

1001 (Fed. G r. 1986), citing Chevron, U S A 1Inc. v. Natural

Resources Defense Council, 467 U S. 837, 843 (1984). They nust

restrict their examnation of the facts to the admnistrative
record, 19 U S. C. 8§ 1516a(b)(1)(B), and they should not disturb
agency interpretations of the statute unless it appears fromthe
statute or its legislative history that the interpretation is not

one that Congress would have sanctioned. PPG Industries, Inc. V.

United States, 928 F.2d 1568, 1572 (Fed. Cr. 1991), citing

United States v. Shinmer, 367 U S. 374, 382-83 (1961).

In the absence of clearly discernible |egislative
intent, panels nmust limt their inquiry to whether Comrerce's

statutory interpretations are "sufficiently reasonable.™

Anerican Lanb Co., supra, citing Chevron U S. A, supra. In this
regard, "[t]he agency's interpretation need not be the only
reasonabl e construction or the one the court would adopt had the
question initially arisen in a judicial proceeding.” 1d. See

al so Consuner Prod. Div., SCM Corp. v. Silver Reed Anerica, 753

F.2d 1033, 1039 (Fed. Cir. 1985); In Re Red Raspberries From

Canada, USA-89-1904-01, at 16 (Dec. 15, 1989). It is sufficient
if the interpretation in question has a rational basis that
conports with the object and purpose of the underlying statute.

See Georgetown Steel Corp. v. United States, 801 F.2d 1308, 1314-

18 (Fed. Cir. 1986), reversing sub nom Continental Steel Corp.

v. United States, 614 F. Supp. 548 (C. Int'|l Trade 1985). See

- 11 -



also PPG I ndustries, supra, at 1571-73, citing Chevron, supra.

Mor eover, Commerce has been given great discretion in

admnistering the U S. countervailing duty laws. PPG Industries,

supra, at 1571. As the Federal Crcuit noted in PPG Industries,

Inc. v. United States, "countervailing duty determ nations

i nvol ve conpl ex econom ¢ and foreign policy decisions of a

delicate nature, for which the courts are woefully ill-equipped."”

Id. (enphasis added), citing United States v. Hanmmond Lead

Prods.., Inc., 440 F.2d 1024, 1030, cert. denied, 404 U S. 1005

(1971).

When review ng factual determ nations by the agency,
panel s nust exam ne whether the determ nation is based on such
rel evant evidence as a reasonable m nd m ght accept as adequate

to support the conclusion. Mtsushita Elec. Indus. Co., Ltd. v.

United States, 750 F.2d 927, 933 (Fed. Cir. 1984), citing

Consolidated Edison Co. v. NLRB, 305 U S. 197, 229 (1938). See

al so Ceram ca Regionontana v. U.S., 679 F. Supp. 1119 (C. Int'l

Trade 1986), aff'd., 810 F.2d 1137 (Fed. Cr. 1987). That the
panel may be inclined to draw a different conclusion fromthe

evi dence does not prevent an agency's findings from being

supported by substantial evidence. Matsushita, supra. See also

Repl acenent Parts For Self-Propelled Bitunm nous Paving Equi pnent

From Canada, USA 89-1904-02, at 2 (Jan. 22, 1990). "It is not

the anbit of the Court to choose the view which it would have

chosen in a trial de novo as long as the agency's decision is
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supported by substantial evidence." Pork |, supra note 5, at 11

citing Hercules, Inc. v. United States, 673 F. Supp. 454, 479

(CG. Int'l Trade 1987). However, "a review ng court is not
barred fromsetting aside [an agency] decision when it cannot
conscientiously find that the evidence supporting that decision
is substantial, when viewed in the light that the record inits
entirety furnishes, including the body of evidence opposed to the

[agency's] view." Universal Canera Corp. v. NLRB 340 U.S. 474,

488 (1951).



V. DISCUSSION

A. National Tripartite Stabilization Scheme For

Mlz
Inits final results, Comrerce determ ned that the
Canadi an federal governnment's Tripartite schenme for hogs
conferred countervail abl e subsi di es on Canadi an sw ne producers

during the period of review Final Sw ne Determ nation, supra

note 2, at 28534. In reaching its conclusion, the agency

determ ned that Tripartite benefits (which take the form of
paynments triggered by market prices that fall bel ow governnent -
prescribed support prices) are provided "to a specific enterprise

or industry, or group of enterprises or industries" wthin the

2 Inits prelimnary results, Comrerce descri bed
Tripartite in the follow ng terns:

The general ternms of the

Tripartite Schenme on Hogs are as

follows: all hog
producers in participating provinces receive the sane | evel of
support per unit; the cost of the schene is shared [equally]
bet ween Canada, the province, and the producer; producer
participation in the schene is voluntary; the provinces my not
of fer separate stabilization plans or other ad hoc assistance for
hogs (wth certain exceptions); and the federal governnment may
not offer conpensation to swi ne producers in a province not a
party to an agreenent. The schenme nust operate at a | evel that
limts |losses but does not stimulate over-production. .
Stabilization payments are nmade when the market price falls bel ow
t he support price. The difference between the support price and
the average market price is the anmount of the stabilization
payment .

Live Swine From Canada; Prelimnary Results of Countervailing
Duty Adm nistrative Review, 56 Fed. Reg. 5676, 5678 (Feb. 12,
1991) ("Prelimnary Sw ne Determ nation").
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meani ng of section 771(5) of the Act (19 U S.C. 8§ 1677(5)
(1992)). 1d.

Commerce determned that Tripartite was not de jure
specific. 1d. at 28532. Rather, Commerce found that the
Tripartite programoperated in such a way as to render it d

facto specific. |1d. at 28534. The distinction between de jure
and de facto is that the latter is found in the effect of a
government action or programthat otherw se has the appearance of
bei ng generally avail able under the de jure test. |If de facto

specificity is to be determned, it has to be denonstrated from

evi dence of government action, since, prim facie, the program

under question is not de jure specific. PPG lIndustries, Inc. V.

United States, 928 F.2d 1568, 1576 (Fed. Cir. 1991).

In its prelimnary results, Conmerce described its
nmet hodol ogy for determ ning specificity:

: to determ ne whether a
programis limted to a specific
enterprise or industry or group of
enterprises or industries, we
consider: (1) Wiether the | aw of the
foreign governnent acts to limt the
availability of a program (2) the
nunmber of industries or groups
thereof that actually use a program
(3) whether there are dom nant users
of a program or whether certain
i ndustries or groups thereof receive
di sproportionately large benefits
under a program and (4) the extent
to which a governnent exercises
di scretion in conferring benefits
under a program (seee.g. §
355.43(b)(2) of "Countervailing
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Duties; Notice of Proposed Rul emaking
and Request for Public Comments", 54
FR 23366 at 23379, 1989).

Prelimnary Swine Determ nation, supra note 12, at 5678, citing

Countervailing Duties: Notice of Proposed Rul emaking, 54 Fed.

Reg. 23366 (May 31, 1989). The Federal Register notice

announci ng Commerce's final results sets forth Commerce's factual
fi ndi ngs:

I n anal yzi ng de facto specificity,

t he Departnent | ooks at the actual
nunber of comodities covered during
the particul ar period under review
There is general agreenent that there
are at |east 100 commodities produced
i n Canada. However, despite
Tripartite's nom nal general
availability to all commodities, the
Annual Report of the Agricultural
Stabilization Board for the fisca
year ending March 31, 1989, shows
that there were only six Tripartite
agreenents in place, covering just
nine comodities. Furthernore, hog
producers recei ved 52 percent of the
total payouts nade under the six
Tripartite Schenes in the review
period. Since Tripartite's

i nception, 51 percent of al
Tripartite paynents nmade to al
schenmes have gone to hog producers.
Al t hough CPC argues that there are
other Tripartite Schenes under
negoti ati on (and honey and oni on
negoti ati ons have been conpl et ed
after the review period) we have no
authority to take into account
predictions about the future growh
of the Tripartite Stabilization Plan.
During the review period the program
was |imted, de facto, to a specific
group of enterprises or industries,
and is therefore countervail abl e.
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Fi nal Swi ne Determ nati on, supra note 2, at 28534.

The CPC and the Governnent of Canada (" Canada") argue
that Commerce's determnation is flawed in several respects.
Canada contends that the agency postul ates an incorrect |egal
standard for determ ning specificity.'® 1In its opinion, the

correct test is whether Tripartite benefits are intentionally

targeted at swine. The CPC argues that Commerce failed to
premse its determ nation of countervailability upon a finding
that Tripartite benefits confer a "conpetitive advantage" on
Canadi an swi ne producers. ' The CPC asserts that donmestic
subsidies that satisfy the specificity test in section 771(5) of
the Act are not countervail able unless they "bestow a sufficient
degree of conpetitive advantage in international comrerce on

users" of the subsidies to warrant countervailing their benefits.

13 PBrief of the Governnent of Canada, at 13-36, Live Swi ne
from Canada (USA-91-1904-03) ("Brief of Canada").

14 Brief of Canada, supra note 13, at 13-27. In its Reply
Bri ef, Canada di savows advocating an intent test. See Reply
Brief of the Governnment of Canada at 1-2, Live Swine from Canada
(USA-91-1904-03). According to Canada, proof of targeting need
not involve proof of intent:

The targeting anal ysis that we urge,

however, is not a search for

governnment intent. It is
a search for evidence of governnment action fromwhich targeting
can be inferred. The analyses are distinct.

Id. (footnote omtted).

15 Brief of the Canadi an Pork Council and its Menbers, at
16-18, Live Swine from Canada (USA-91-1904-03) ("Brief of CPC').
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Lastly, both Canada and the CPC believe the determ nation that
Tripartite is provided to a specific group of enterprises or

i ndustries is unsupported by substantial evidence on the record
or otherwi se not in accordance with law. *® (Neither conplai nant
di sputes the fact that Canadi an hog producers receive an economc
benefit from Tripartite.)

I n our opinion, Comrerce applied the correct |egal
standard, insofar as it does not have to find intentional
targeting and it does not have to nake a separate determ nation
of conpetitive advantage. The agency does, however, have to base
its determ nation upon substantial evidence, and it is obliged to
"exam ne the relevant data and articulate a satisfactory
expl anation for its action including a rational connection

bet ween the facts found and the choice made.'" NMbtor Vehicles

Mgrs. v. State Farm 463 U. S. 29, 43 (1983), citing Burlington

Truck v. U S, 371 U S 156, 168 (1962). The specificity test

cannot be reduced to a precise mathematical fornmula, and Comrerce
must exercise its judgnent and carefully consider all relevant
factors in order to determ ne whether an unfair practice is

taking place. See Countervailing Duties; Notice of Proposed

Rul emaki ng, 54 Fed. Reg. 23366, 23368 (May 31, 1989). As we
describe nore fully bel ow, because Commerce's determ nation is

not supported by substantial evidence in several inportant

6 | d. at 18-41; Brief of Canada, supra note 13, at 36-59.
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respects, or is otherwise not in accordance with law, a renmand
for further admnistrative action in accordance with this opinion
IS required.

1. Legal Standard For Deternining De Facto Specificity

The specificity test is a highly litigated issue under

U S. countervailing duty law. See, e.qg., PPG Industries, supra,;

Cabot Corp. v. United States, 620 F. Supp. 722 (1985), appeal

dism ssed, 788 F.2d 1539 (Fed. Cr. 1986), reh'g denied, My 22,

1986. Its origins lie in a collection of adm nistrative

determ nations made by the U S. Treasury Departnent during the
1970s. There, for the first tine, the United States chose not to
apply its countervailing duty law to generally avail abl e donestic

prograns. See, e.d., Bicycle Tires And Tubes From The Republic

O China, 43 Fed. Reg. 32912 (July 28, 1978); Certain Textiles

And Textile Products From Si ngapore, 44 Fed. Reg. 35334, (June

19, 1979); Certain Textiles And Textile Products from Ml aysi a,
44 Fed. Reg. 41001 (July 13, 1979).

The test was not incorporated into the statutes,
however, until the Trade Agreenents Act ("TAA") of 1979. Pub. L
96-39, 8§ 101, 93 Stat. 144, 151 (1979) (codified at 19 U.S.C. 8§
1677(5)). The TAA inplenented the Tokyo Round of Miltil ateral

Trade Negoti ations, including the Subsidies Code. Agreenent on

Interpretation and Application of Articles VI, XVI and XXI11 of

the General Agreenent on Tariffs and Trade, opened for signature

Apr. 12, 1979, 31 U.S. T. 513, T.I.A S. No. 9619 ("Subsidies
- 19 -



Code"). Article 11 of the Subsidies Code defines countervail able
donmestic subsidies as those "granted with the aimof giving an
advantage to certain enterprises, . . . either regionally or by
sector." Subsidies Code, supra at Art. 11, para. 3 (enphasis
added) .

Section 771(5)(B) of the TAA codified this concept in
U S. law by defining actionable donmestic subsidies as benefits
"provided or required by governnent action to a specific
enterprise or industry, or group of enterprises or industries.”
19 U S.C. § 1677(5)(B). If a benefit (other than an export
subsidy) is nmade nore widely available, it is not countervail able
under U S. law. ¥ "Donestic subsidies nust be bestowed only on
a specific enterprise or industry or a specific group of
enterprises or industries to be countervailable.” PPG

| ndustries, Inc. v. United States, 928 F. 2d 1568, 1576 (Fed. Cr

1991) .

The legislative history of section 771(5)(B) suggests
two principal notives for the specificity test. First, Congress
understood that every inported article has benefited, in sonme
way, from government assistance.!® In nost countries (including

the United States), exports benefit, for exanple, from governnent

17 Export subsidies are, by definition, specific. See,
e.qg., Countervailing Duties: Notice of Proposed Rul enaking, 54
Fed. Reg. 23366, 23367 and 23379 (May 31, 1989).

8 See, e.g., 125 Cong. Rec. 20160, 20168, 20185 (1979).
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sponsored roads, utilities, education, and assorted tax policies.
Thus, without a specificity test, every inport m ght be subject

to countervailing duties.! See Barcelo, Subsidies and

Countervailing Duties -- Analysis and a Proposal, 9 L. & Pol'y

Int'l Bus. 779, 836 (1977).

Secondl y, Congress recogni zed that the countervailing
duty lawis primarily nmeant to of fset governnment prograns that
upset free market forces.? Governnent prograns that do not
distort the allocation of resources by artificially increasing
the revenues or decreasing the costs of the product under
i nvestigation, do not upset market forces, and should not be
countervailable. 1d. By enacting the specificity test, Congress
sought to distinguish between w dely avail abl e subsi dies that do
not distort markets and special (or specific) subsidies that
distort prices, supplies and the general allocation of resources
w thin an econony.

a. Targeting. Under the statutory schene, the
pertinent inquiry is not whether Canada has intentionally

targeted benefits to sw ne producers, but rather, whether it has

19 As Judge Maletz noted in Carlisle Tire and Rubber Co. v.
United States, 564 F. Supp. 834, 838 (Ct. Int'l Trade 1983), the
specificity test helps to preclude the "absurd result” that would
arise if progranms benefiting public highways and bridges were
count ervai l ed.

20 See, e.g., 125 Cong. Rec. 20160, 20168, 20185 (1979).
See al so Proposed Anendnents to the Countervailing Duty Law
Hearings Before the Subcommittee On Trade. House Conmmittee On
Ways And Means, 98th Cong., 1st Sess. (1983).
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done sonmething, intentionally or otherwi se, that confers a
benefit upon "a specific enterprise or industry or group of
enterprises or industries."?? 19 U S.C § 1677(5)(B) (1992).

In this regard, section 771(5)(B) of the Act requires
Commer ce to:

determ ne whet her the bounty, grant,
or subsidy in lawor in fact is
provided to a specific enterprise or
i ndustry, or group of enterprises or
i ndustries. Nom nal general
availability, under the terns of the
| aw, regul ation, programor rule
establishing a bounty, grant or

subsi dy, of the benefits thereunder
is not a basis for determ ning that
t he bounty, grant, or subsidy in |aw
or in fact is not, or has not been,
in fact provided to a specific
enterprise or industry, or group

t her eof .

19 U.S.C. 8§ 1677(5)(B) (1992). Even if we were not required (as
we are) to give deference to Comerce's statutory interpretation
we woul d be hard pressed to deduce fromthis statutory |anguage

t hat purposeful or intentional targeting is a prerequisite for a

determ nation of de facto specificity.

2l The Panel does not nmean to suggest that only governnent
subsi dies are countervailable under U S. law. See &l vani zed
Steel Wre Strand From South Africa; Prelimnary Affirmative
Countervailing Duty Determ nation, 48 Fed. Reg. 6756 (Feb. 15,
1983) (according to the |legislative history of section 771(5) of
the Act, private subsidies my be subjected to countervailing
duties). See also Steel Pipe and Tube Products from South
Africa; Affirmative Prelimnary Countervailing Duty
Determ nati on, 48 Fed. Reg. 9899 (Mar. 9, 1983).
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Moreover, the legislative history of section 771(5)(B)
strongly suggests that a targeting requirenment should not be

inmputed. Prior to the ruling in Cabot, Inc. v. United States,

supra, Conmmerce basically ignored the extent to which a program
under investigation was used within the exporting country. As

| ong as everyone in the exporting country was legally entitled to
obtain the benefits, the subject programwas consi dered non-

specific and non-countervailable. See, e.qg., Carbon Black From

Mexico Final Affirnative Countervailing Duty Determn nation and

Countervailing Order, 48 Fed. Reg. 29564, 29566 (June 27, 1983).

In Cabot, Judge Carnen rejected Commerce's position. In his
view, Commerce was required to:

exam ne the actual results or effects
of assistance provided by foreign
governments and not the purposes or
intentions. (citation omtted)

The question is what aid or
advant age has actually been received
"regardl ess of whatever nanme or in
what ever manner or for whatever
pur pose' the aid was provided.
The appropriate standard focuses on
the de facto case by case effect of
benefits provided to recipients
rather than on the nom na
avai lability of benefits.

620 F. Supp. at 732 (enphasis added).

In 1988, in section 1312 of the Omi bus Trade and
Conpetitiveness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1185
(now codified at 19 U S.C. 8 1677(5)), Congress codified the

holding in Cabot. As the pertinent Senate Report expl ains:
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In Cabot, the court held that
nom nal general availability of a
subsi dy shoul d not be concl usive
evi dence that a subsidy is not
provided to a specific industry.
| nstead, the Commrerce Departnent nust
| ook on a case by case basis to the
actual availability of a subsidy. A
subsidy provided in law to a specific
industry is clearly countervail abl e.
The issue addressed in Cabot is
whet her a subsidy provided in fact to
a specific industry is
count ervai l abl e.

S. Rep. No. 71, 100th Cong., 1st Sess. 122-23 (1987). See also
H Rep. No. 40 (Part 1), 100th Cong., 1st Sess. 123-24 (1987).
Thus, Congress anended section 771(B)(5) of the Act to
ensure that where benefits received by a specific enterprise or
i ndustry, or group of enterprises or industries, harma conpeting
U.S. industry, countervailing duties may be inposed. Wether
specific benefits are intentional or inadvertent is irrelevant.
Finally, we believe two judicial rulings are
instructive with respect to the targeting issue. First, in Saudi

Iron and Steel Co. (Hadeed) v. United States, plaintiff argued

that "Conmerce has found a benefit bestowed upon a specific group
of enterprises only where there was cl ear evidence of sone form
of selection or targeting by the foreign governnent." 675 F

Supp. 1362, 1367 (Ct. Int'l Trade 1987), appeal after remand, 686

F. Supp. 914 (C. Int'l Trade 1988). 1In rejecting that argunent,

the court stated:



Decisions of this Court require
Comrerce to conduct a de facto case
by case anal ysis to determ ne whet her
a program provi des a subsidy, or a
bounty or grant, to "a specific
enterprise or industry or group of
enterprises or industries' within the
meani ng of section 1677(5) (B)
(citations omtted) Under this
"specificity test,' proof of the
intent of the foreign governnent to
target or select specific enterprises
or industries is not a prerequisite
to the countervailability of the
benefit provided.

Id. (enphasis added). See also SSAB Svenskt Staal AB v. United

States, 764 F. Supp. 650, 655 (Ct. Int'l Trade 1991) ("The actual
results or effects of the benefits provided nust be exam ned and
not the purposes or intentions of those benefits."). Second, in

PPG I ndustries, Inc. v. United States, supra, the Federal Circuit

hel d that Comrerce's three-part test, which does not require a

showi ng of targeting, is in accordance with | aw. 22

22 Canada relies on the binational panel decision in Pork
I, supra note 5, at 49-52. Brief of Canada, supra note 13, at
20. That decision held (at 51-52) that U S. countervailing duty
| aw requires "convincing circunstantial evidence that the program
has been targeted at hogs."

However, when it consi dered Commerce's renmand
determnation in March of 1991, the sane panel suggested that
"intent to target or to limt benefits" nmay not be necessary and
m ght be replaced by a "slightly | ooser evidentiary surrogate,
such as predictability of limted useful ness or
di sproportionality of benefits.” |In the matter of: Fresh,
Chilled and Frozen Pork from Canada, USA-891904-06, at 8 (Mar. 8,
1991) ("Pork 11"). Moreover, the Panel affirmed Commerce's
determ nation on Tripartite even though the agency did not apply
a targeting test. 1d. at 7-8.

We find that, taken together, Pork I and Pork Il are
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In sum the statute's plain neaning, its |egislative
hi story and the manner in which U S. |aw has been construed by
U.S. courts do not support Canada's argunment that targeting is a
prerequisite for a finding of de facto specificity.

b. Conpetitive Advantage. Simlarly unpersuasive is

the CPC s argunment that Commerce's determ nation was contrary to
| aw because it failed to apply a separate and di stinct
conpetitive advantage test.? For this proposition, the CPC

refers us to Cabot, supra, Roses, Inc. v. United States, 743 F

Supp. 870 (Ct. Int'l Trade 1990), and PPG I ndustries, supra.

However, the passages cited by the CPC are isolated statenents
using the term"conpetitive advantage" w thout taking the further
step of requiring Commerce to anal yze whether it is present in
particul ar cases. In Cabot, for exanple, Judge Carnen did not
suggest that preferential Mexican prices for carbon bl ack

feedst ock would only be countervailable if they were specific and
conferred a conpetitive advantage in international conmerce on
consuners. He sinply treated the ternms "conpetitive advant age"
and "benefit" as interchangeabl e, based in part upon Judge

Newnman's conclusion in British Steel Corp. v. United States, 605

F. Supp. 286, 294 (C. Int'l Trade 1985), that benefits, such as

not persuasive authority that there can be no de facto
specificity without targeting. W find that the other
authorities cited in the text of this opinion are persuasive to
the contrary.

2 PBrief of CPC, supra note 15, at 16.
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debt forgiveness and grants, inevitably bestow a "conpetitive
advant age" upon the recipient.

The sane thing can be said about PPG Industries. Judge

Nies did not articulate a new or different test based on

conpetitive advantage. PPG Industries dealt with the specificity

issue. 928 F.2d at 1573. In the |anguage quoted by the CPC in
its brief, Judge Nies is sinply responding to the argunent that
the specificity test is illegal and that all conpetitive

advant ages bestowed upon a foreign producer/exporter should be
count ervai | abl e:

In sum the statutory term
“bounty or grant' has not been
defined, as a matter of law, by the
courts to enconpass every domestic
subsidy conferring a competitive
advantage and, thus, does not
mandatorily prohibit the limtation
of countervail abl e donestic subsidies
in the present statute to benefits
provided only to a specific industry
or group of industries.

Id. at 1574 (enphasis in original). See also PPG I ndustries,

Inc. v. United States, 712 F. Supp. 195, 200-01 (C. Int'l Trade

1989) (the court in Cabot did not adopt a "conpetitive advantage"
test).

Finally, Roses Inc. v. United States, 743 F. Supp. 840

(C. Int'l Trade 1990) does not support a separate conpetitive

advant age test under the U S. countervailing duty law. In



considering Comerce's second remand determ nation in that case,
Judge Restani expressly distanced herself fromthis notion:

Plaintiffs also contend that Conmerce
was required in its
countervailability determnation to
inquire into the conpetitive

advant age derived fromthe benefit,
i.e., the effect upon international
comerce of any FIRA benefit. Wile
this is a general concern and
information on this issue may assi st
Commerce in its determ nation, it
does not provide a useful bright-1line
test. The problemwth plaintiffs
contention is that United States
trade | aws are not ained at
protecting United States industry
fromevery conpetitive advant age

af forded by governnment action
[citation omtted] Furthernore,
preci se assessnment of whether there
is a conpetitive advantage may be
extrenely difficult in a particular
case.

774 F. Supp. 1376, 1381-82 (Ct. Int'l Trade. 1991) (enphasis in
original).

In sum nothing in the Act requires Commerce to
calculate the extent to which specific donestic subsidies confer
a conpetitive advantage in international conmerce on the
reci pient, nor has any judicial decision inposed that
requi renment. Therefore, the agency's interpretation nust be
uphel d by this Panel.

C. Conclusion. While the test set forth in

Comrerce's proposed regul ations for determning de facto

specificity (and in Commerce's final determ nation in the instant
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proceedi ng) confornms to | aw, Conmerce may not base its
determ nations on a purely nechanical analysis. "Comrerce does

not performa proper de facto analysis if it nmerely |ooks at the

nunber of conpani es that receive benefits under [a] program”

Roses Inc. v. United States, 774 F. Supp. 1376, 1380 (Ct. Int'l

Trade 1991). "It is not the sheer nunber of the enterprises
recei ving benefits that dictates whether or not a programis
countervailable."” 1d. at 1384. Rather, Commerce nust exam ne
all relevant factors to determ ne whether "if, in its

application, the program[at issue] results in a subsidy only to

a specific enterprise or industry or specific group of

enterprises or industries." PPGlndustries, supra, at 1576

(enmphasis in original). To fulfill this requirenment, Comrerce
must conply with its own proposed regul ati ons, as expressly
approved by the Court of Appeals for the Federal Crcuit, in PPG
I ndustries, Id., and it "nust exercise judgnment and bal ance
various factors in analyzing the facts of a particular case in
order to determ ne whether an "unfair' practice is taking place."
Commerce "nust al ways focus on whether an advantage in

i nternational comrerce has been bestowed on a discrete class of
grantees despite nom nal availability, program grouping, or the
absol ute nunber of grantee conpanies or "industries.'" Roses

Inc. v. United States, 743 F. Supp. 870, 881 (Ct. Int'l Trade

1990) .



In sum while we cannot say that the standard
articulated by Commerce for determ ning the presence or absence

of de facto domestic subsidies is unreasonable, we are concerned

that in applying this standard, Conmerce may have pl aced undue
wei ght on a mat hematical construct, and may have failed to
properly consider all of the evidence submtted in support of
respondents' contention that a domestic subsidy was not bestowed.

2. Substantial Evidence For Determ ning De Facto
Specificity

Canada and the CPC assert that Comerce's determ nation

that Tripartite benefits are de facto specific is not supported

by substantial evidence and is otherw se not supported by |aw. 2

I n support of their argunent, they advance the followng: (i)
there is no evidence in the admnistrative record to support
Commerce's claimthat there are "at |east 100 commodities
produced in Canada," nor that 100 commodities conprise the

uni verse of eligible industries which could (in theory) take part
in the Tripartite program (ii) withinits first four years, the
Tripartite program has been nade avail able to 46,000 enterprises
produci ng nine commodities -- from sugar beets in Manitoba to
cattle on Prince Edward Island; (iii) during the period of
review, negotiations to further expand the program were underway;

(1v) evidence in the record denonstrates that three nore

24 PBrief of Canada, supra note 13, at 41-59; Brief of CPC
supra note 15, at 18-41
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commodi ties, including honey and onions, joined the Tripartite
program bet ween the end of the review period and the issuance of
the final results; (v) although hog producers may have received
52 percent of all Tripartite paynents during the period of
review, they received nothing during the first several years and
t hey nade al nost 50 percent of all producer contributions to the
Tripartite fund during the period of review, (vi) there is no
evi dence that government authorities exercise undue discretion
when conferring Tripartite benefits; and, (vii) hog producers
received only 19.42 percent of all stabilization paynents (under
the Agricultural Stabilization Act ("ASA"), including Tripartite)
during FY 1989, and only 9.12 percent of all stabilization
paynents from FY 1986/ 87 through FY 1988/ 89.

Al t hough we are conpelled to accord great deference to
Commerce's adm nistration of the U S. countervailing duty | aw,

PPG | ndustries, supra, at 1571, admnistrative determ nati ons may

be remanded if they |lack a reasoned basis. Anerican Lanb, supra,

at 1004. As nore fully described bel ow, we believe Commerce's
determ nation regarding Tripartite |acks a reasoned basis.

It is settled lawin the United States that a program
granting benefits to the entire agricultural sector of an econony
is not provided to a specific enterprise or industry or group of
enterprises or industries and, therefore, is not countervail able.

See, e.q., Final Affirmative Countervailing Duty Determ nation

Fuel Ethanol From Brazil, 51 Fed. Reg. 3361 (Jan. 27, 1986);
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Countervailing Duties: Notice of Proposed Rul enmaking, 54 Fed.

Reg. 23366, 23368 (May 31, 1989). It is equally well established
that benefits provided to a wde variety of agricultural products

may negate a finding of de facto specificity. See, e.qg., Final

Negati ve Countervailing Duty Deternination; Certain Fresh Cut

Fl owers From Kenya, 52 Fed. Reg. 9522, 9525 (Mar. 25, 1987). It

follows fromthis authority that Comerce nust determne, in
every case involving agricultural products, the nunber of
comodities produced in the country under investigation;
ot herwi se, the agency nay inpose countervailing duties on a
donestic programthat is not de facto specific.

In the present case, Commerce has failed to do this.
As Canada and the CPC note in their briefs, nothing in the
underlying adm nistrative record fully supports Comrerce's
determ nation that "there are at |east 100 comodities produced

in Canada."?® Final Swi ne Determi nation, supra note 2, at 28534.

Inits brief, Comerce tries to deflect this criticism by
pointing to Canada's questionnaire response (P.R 10, Tab C
App. 6) which identifies over 60 different agricultural
comodities in Canada.?® Qur problens with this argunent are

sever al

2 PBrief of Canada, supra note 13, at 44; Brief of CPC,
supra note 15, at 21.

26 PBrief in Support of the U S. Departnment of Commerce, at
19, Live Swine from Canada (USA-91-1904-03) ("Brief of
Commer ce").
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First, we are reviewing an adm ni strative
determ nation. Post-hoc rationalizations by agency counsel are

no substitute for substantial evidence. Tinken Co. v. United

States, 894 F.2d 385, 389 (Fed. Cr. 1990); A__Hrsh, Inc. v.

United States, 729 F. Supp. 1360, 1365 (Ct. Int'l Trade 1990).

Comrerce, not its counsel on appeal, nust define the universe of
commodities in Canada and base that determ nation upon
substanti al evi dence.

Secondly, the argunent ignores the fact that Comrerce
apparently failed to consider the suggestion put forth by the CPC
inits Case and Rebuttal Briefs that Farm Cash Receipts ("FCRs")
prepared by Statistics Canada provide the best indication of al

agricultural comobdities in Canada.? See Granges Metallverken

AB v. United States, 716 F. Supp. 17, 24 (C. Int'l Trade 1989)

("it is an abuse of discretion for an agency to fail to consider
an issue properly raised by the record evidence . . ."). Inits
brief before this Panel, Canada submts that the FCRs denonstrate
that there are only "about two dozen [agricultural] commodities”

i n Canada. 28

27 See P.R 49, at 14; P.R 56, at 27. In its Case Brief,
for exanple, the CPC argues that FCRs should be used to define
t he uni verse of Canadi an agricultural commodities, in part,
because they woul d excl ude products not farned in Canada, by-
products and research itens. P.R 49, at 14, n. 10.

28 PBrief of Canada, supra note 13, at 47. The NPPC
di sputes the utility of FCRs because they allegedly exclude
processed commodities, and Tripartite covers "any natural or
processed products of agriculture.” P.R 10. Brief of the
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In sum Commerce's determnation that at | east 100
agricultural compdities are produced in Canada is remanded in
order that the agency nay reexam ne, based on substanti al

evidence in the record, whether its categorization of comodities

is consistent and accurate and, in particular: (i) whether
gquantitative assessnent based on FCRs (or equival ent data) woul d
be appropriate in achieving consistent and accurate categories,
and (ii) what nunber of commodities nmakes up the rel evant
uni ver se

For simlar reasons, we believe Cormerce's
determ nation regardi ng the nunber of commodities covered by
Tripartite should be remanded.?® In its prelinmnary results,
Commerce stated that there were twelve commodities under eight
Tripartite agreenents.® Four nonths later, inits fina
results, Commerce found only six agreenents covering nine
comuodi ties. 3

What ever the nunber, it cannot be disputed that
Comrerce must calculate this figure according to the sane

nmet hodol ogy that it cal cul ates the rel evant universe.

Nati onal Pork Producers Council, at 32, n. 38, Live Swine from
Canada (USA-91-1904-03) ("Brief of NPPC').

2 For Canada's and the CPC s argunents on this issue, see
Brief of Canada, supra note 13, at 41, and Brief of CPC, supra
note 15, at 23.

30 Prelimnary Swi ne Deternination, supra note 12, at 5678.

31 Final Swine Determ nation, supra note 2, at 28534.
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Nonet hel ess, the adm nistrative record suggests this may not have
been done. For exanple, the Tripartite programtreats cows and
cal ves as one commodity, * while Canada's listing of al
agricultural products in its questionnaire response distinguishes
bet ween "Dairy Cows" and "Feeder Calves."* On remand, Conmerce
shoul d reexam ne the evidence and (i) determ ne the nunber of
agricultural commobdities covered by Tripartite in the sane nmanner
that it determ nes the nunber of commodities in Canada, and (ii)
identify the nunber of enterprises or industries in Canada's
agricultural sector and the nunber of enterprises or industries
covered by Tripartite. 3

Rel ated to these issues is the argunent by Canada and
the CPC that Commrerce failed to consider the expandi ng nature of
Tripartite. They argue that Comerce shoul d have been influenced
by the fact that the Tripartite program has shown a consi stent

pattern of growmh since its inception.® 1In its second year of

2 See, e.0., PR 30 at 3; P.R 10, Tab C, App. 7
3 P R 10, Tab C, App. 6.

3 As the CPC notes in its brief, Commerce's anal ysis
focuses upon comodities and not "enterprises"” or "industries."
Brief of CPC, supra note 15, at 20-21. This nay or may not be
harm ess error. For exanple, if the universe of agricultural
commodities translates into only forty or fifty industries, and
Tripartite is determined on remand to cover nine industries,
woul d nine out of forty or fifty constitute a "group of
i ndustries" within the neaning of 19 U.S.C. § 1677(5)(B)?

3% PBrief of Canada, supra note 13, at 41-44; Brief of CPC
supra note 15, at 23-27

- 35 -



exi stence, Tripartite covered only four cormmodities. Live Sw ne

From Canada; Prelimnary Results O Countervailing Duty

Adm nistrative Reviews, 55 Fed. Reg. 20812, 20813 (May 21, 1990).

By the end of its third, Tripartite covered eight commodities.
Id. By the end of the fourth review period (i.e., March 31,

1989), it covered one nore, Final Swi ne Determ nation, supra note

2, at 28534; however, Canada and the CPC point out that three
nmore commodi ties, including onions and honey, were added before
Comerce's final results were issued.®*® See P.R 30 at 3. They
al so contend that Commerce ignored the fact that Tripartite
agreenents, |ike the one for hogs, involve conplex and | engthy
negoti ations.3 Hence, they argue, it will take tinme for al
comodities to join Tripartite and Conmerce should not penalize
the first ones. Finally, Canada and the CPC contend that
Commerce erred when it refused to consider the record evidence
whi ch indicates that negotiations to add three or four nore
commodities to Tripartite were pending at the tinme of the
agency's final results. 3

Wth one exception, Comrerce apparently did not

consider these argunents in its final results. The one exception

3% PBrief of Canada, supra note 13, at 42; Brief of CPC,
supra note 15, at 23.

37 PBrief of Canada, supra note 13, at 43; Brief of CPC,
supra note 15, at 26

38 PBrief of Canada, supra note 13, at 42-43; Brief of CPC
supra note 15, at 25-26
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concerns Commerce's express refusal to consider evidence on the
record that relates to events after March 31, 1989 (the period of

review). Final Sw ne Determ nation, supra note 2, at 28534. On

this point, Commerce stated:
Al t hough CPC argues that there are
other Tripartite Schenes under
negoti ati on (and honey and oni on
negoti ati ons have been conpl et ed
after the review period) we have no
authority to take into account

predi ctions about the future growh
of the Tripartite Stabilization Plan.

In fact, the CPC did not ask Comrerce to specul ate or
"take account of predictions" about the future growh of
Tripartite.® It asked the agency to consider verified
information on the record regarding the newy concl uded
agreenents and certain pending negotiations. Thus, the issue
raised by this information did not relate to its specul ative
nature; rather, the issue before us is whether Conmerce may base
a determnation under 19 U S.C. 8 1677(5)(B) upon information
that arises after the period of review, but prior to its
determ nation, which Comerce was able to verify.

It is afirmMy established principle of U S.
countervailing duty law that adm nistrative reviews under section
751 of the Act (19 U . S.C. 8§ 1675(a)) are intended to cal cul ate

the I evel of subsidization during the period of review See,

39 See Case Brief of CPC, P.R 49 at 5-9.
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€.0., Certain Castor Gl Products FromBrazil: Final Results of

Adm nistrative Review of Countervailing Duty Order, 46 Fed. Reg.

62487, 62489 (Dec. 24, 1981).4% |f information arises subsequent
to the period of investigation that affects the | evel of
subsi di zation, it should be addressed in the next adm nistrative

revi ew. Final Affirmative Countervailing Duty Deternination

Carbon Steel Plate From Brazil, 48 Fed. Reg. 2568, 2577 (Jan. 20,

1983). See also Certain Steel Products Fromltaly: Final

Affirmative Countervailing Duty Determ nation, 47 Fed. Reg. 39356

(Sept. 7, 1982).

However, this principle does not necessarily hold when
it comes to evaluating the programitself to determ ne whet her
its benefits are countervail able as opposed to cal cul ati ng the
| evel of subsidization. As the CPC discusses inits brief,
Commerce frequently bases determ nati ons under section 771(5)(B)
of the Act upon events occurring before the period of review %

See, e.q., Certain Fresh Atlantic G oundfish from Canada; Fi nal

Affirmative Countervailing Duty Determ nation, 51 Fed. Reg.

10041, 10062 (Mar. 24, 1986); Carbon Steel Wre Rod from Saudi

40 Admi ni strative reviews performessentially two
functions. First, they calculate the duty, if any, which should
be applied to the nerchandi se covered by the review. Secondly,
they calculate the estinated deposit rate that nerchandise
covered by the next review w ||l have to pay upon entry. 19
US C 8§ 1675(a) (1992). See, e.d., Non-Rubber Footwear From
Spain; Final Results of Admnistrative Review of Countervailing
Duty Order, 48 Fed. Reg. 40536, 40537 (Sept. 8, 1983).

41 PBrief of CPC, supra note 15, at 32.
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Arabia;: Final Affirmative Countervailing Duty Determ nation, 51

Fed. Reg. 4206, 4208 (Feb. 3, 1986). As long as the information
is properly placed in the record of the adm nistrative review
under consideration, this practice is |long-standing and in
accordance wth | aw.

In the present case, we have no suggestion that
Commerce considered the history of Tripartite' s negotiation and
growh to be inportant or neaningless. Neither the prelimnary
nor the final determ nation discusses these issues. It may be
that the agency considered the evidence regardi ng paynents under
Tripartite since its inception to outweigh the evidence regarding
negoti ation and gromh. Therefore, on remand, Conmerce nust
consider and respond to these argunents that Tripartite is
expandi ng.

Simlarly, just as Cormerce nay | ook to events
occurring before the period of review, it may be relevant for
Commerce, in exam ning de facto specificity, to ook at a period
subsequent to the period under investigation. The fact that the
nunber of participants in a programis continuously increasing
and that the Governnent is planning to include additional
enterprises as recipients in the future may constitute probative
evi dence on specificity. As long as such evidence is presented
to Coomerce in a sufficiently tinely manner so as to all ow

verification to take place, it may be appropriate for Commerce to



consider it. On remand, Conmerce shoul d consider the evidence
present ed.

Canada and the CPC al so take exception to Comrerce's
determ nation that 52 percent of all Tripartite paynents went to
hog producers during the period of review and 51 percent of al
Tripartite paynments have gone to hog producers since its

inception.* Final Swi ne Determ nation, supra note 2, at 28534.

They contend that this determ nation is nmeaningless unless, in
accordance wth its standard net hodol ogy, Commerce expl ai ns how
and why these paynents are disproportionately |arge.
Furt hernore, Canada and the CPC believe these paynments are in no
way disproportionate because: (i) one-third of all Tripartite
participants are hog producers, (ii) hog producers did not
recei ve any paynents under Tripartite during its first severa
years, (iii) inconme stabilization schenes, like Tripartite,
al ways benefit sonme products nore than others during any given
year, and (iv) when conpared to a broader universe, such as al
FCRs or all paynments under ASA, Tripartite paynents to hogs are
not di sproportionate.*

In its prelimnary results, Conmerce indicated that

"[h] og producers were the dom nant users of the [Tripartite]

42 PBrief of Canada, supra note 13, at 48-50; Brief of CPC
supra note 15, at 29-40.

43 PBrief of Canada, supra note 13, at 48-50; Brief of CPC
supra note 15, at 29-37.
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program accounting for 52 percent of the total payouts fromthe

programin FY 1988/89." Prelimnary Swine Determ nation, supra

note 12, at 5678 (enphasis added). In its final results,
Comrerce referred to the 52 percent figure (as well as the 51
percent figure) wthout indicating whether this information
supported a concl usion of disproportionality or dom nant use.

Fi nal Swi ne Deternination, supra note 2, at 28534. 4%

On remand, Commerce nust explain whether the history of
paynments under Tripartite is probative of disproportionality or
dom nant use. Furthernore, it must explain how this evidence

fits into its specificity analysis in this case. Conmerce nust

consider whether it is appropriate to consider disproportionality
with an eye only to Tripartite or to the conbi ned experience
under Tripartite and ASA and, if conbi ned, whether it would

change the determ nation of disproportionality.% Finally, the

4 \Where a donestic subsidy is, in fact, used by a wide
range of enterprises or industries, evidence of nost benefits
going to a handful of enterprises or industries may support a
conclusion of de facto specificity under section 771(5)(B) of the
Act. Commerce shoul d consider whether, when it determ nes that
the programat issue is used, say, by |less than ten percent of
the avail abl e participants, whether the fact that 52 percent of
the benefits go to one group is relevant.

4 The administrative record in this proceeding reveals
that "since tripartite agreenents are in place to stabilize the
prices of cattle, hogs, and | anbs, the application of the naned
comodities provisions for these commopdities is suspended during
the life of the agreenent.” P.R 10 (ASB Annual Report for 1989)
at 4. Inits Decenber 7, 1990, remand determ nation in Pork at
7, Commerce recogni zed that "a product cannot be covered
si mul t aneously by ASA and the Tripartite.”" These statenents
suggest that Commerce shoul d consider all paynents under ASA and
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agency nust respond to the relevant argunents rai sed by Canada
and the CPC during the administrative proceedi ng. 4

Al so on remand, Comrerce should, in accordance with its
proposed countervailing duty regul ations (see 54 Fed. Reg. at
23379), consider the extent to which Canadi an authorities
exercise discretion in conferring benefits under Tripartite. The
prelimnary results suggested that adm nistrative discretion was
a factor in the agency's determ nation because it found an
absence of "explicit or standard procedures or criteria for

evaluating Tripartite Agreenent requests.” Prelimnary Sw ne

Determ nation, supra note 12 at 5678. The final Determnation is

conpletely silent on this point.

In considering this issue, Commerce should, inter alia:
(i) explain whether it believes the proposed regul ations require
the actual exercise of discretion or permt the exercise of
discretion; (ii) respond to Canada's argunent that there is no
record evidence that reveals governnment discretionto limt the

availability of Tripartite benefits; and (iii) respond to the

Tripartite together in determ ning disproportionality.

4 W note, for exanple, that the CPC addressed the
rel evance of other governnent prograns to the universe of product
coverage for the purposes of determ ning disproportionality.
Brief of CPC, supra note 15, at 29-36. And the panel in Pork
stated: "However, on remand, the coverage and conparability of
all ASA benefit prograns should be considered in |ight of the
standards set forth in this opinion regardi ng whet her the nunber
of beneficiaries is disproportionately small". Pork |, supra
note 5, at 50.
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NPPC s claimthat Canadi an authorities have rejected Tripartite

agreenents for asparagus, sour cherries and corn.

B. Quebec Farm Income Stabilization Insurance Program

In every adm nistrative review of the order on live
swi ne from Canada, Commerce has determ ned that FISI confers
countervail abl e subsidies on a group of enterprises or industries

wi thin the neaning of section 771(5) of the Act. See Live Sw ne

from Canada; Final Results of Countervailing Duty Adm nistrative

Revi ew, 54 Fed. Reg. 651, 652 (Jan. 9, 1989); Live Swine from

Canada; Final Results of Countervailing Duty Adm nistrative

Revi ew, 56 Fed. Reg. 10410, 10413 (Mar. 12, 1991); Final Sw ne

Det erm nation, supra note 2, at 28537. FISI is an incone

stabilization scheme, not unlike Tripartite. Indeed, with the

advent of Tripartite, many hog producers in Quebec have joi ned



Tripartite.* The operation of the programwas described by
Commerce in its prelimnary results:

The purpose of the programis to
gurarantee [sic] a positive net
annual incone to participants whose
incone is |ower than the stabilized
net annual inconme. The stabilized
net annual incone is cal cul ated
according to a cost of production
nodel that includes an adjustnent for
the difference between the average
wage of farm workers and the average
wage of all other workers in Quebec.
When t he annual average farm worker
incone is |ower than the stabilized
net annual inconme, the Regi e makes
paynent to the participant at the end
of the year.

Prelimnary Swi ne Deternination, supra note 12, at 5679-80.

In determning that FISI benefits are de facto

specific, Comrerce stated, in part:

4 In the prelimnary results, Conmerce expl ained the
interrelationship between FISI and Tripartite:

Quebec joined the federal
government's Tripartite Price
Stabilization Schene during the
review period. The Tripartite Schene
| argely replaces the FISI, but the

di fference between paynents nade
under the Tripartite Schene and what
FI SI paynments woul d have been before
Tripartite are still covered by FISI.
Al'l producers enrolled in the FISI
programare also in the Tripartite
Schene, whereas sone farnmers opted
for single coverage under the
Tripartite Schene.

Prelimnary Swi ne Deternination, supra note 12, at 5680.
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In a province producing at |east 45
commodities, FISI benefits are

provi ded t hrough 10 schenes covering
only 14 comodities, and have been
provided to the sane 14 commodities
since 1981, with no change in the
commodi ties covered. Furthernore,
according to informati on provi ded by
the GOQ in its suppl enental
guestionnaire response, and sourced
from Quebec's Regi e des Assurances
Agricole's, these 14 commodities
represent only 27 percent of the
total value of agricultura
production in Quebec.

Final Swi ne Determ nation, supra note 2, at 28537. Another fact

di scussed in the prelimnary results, which Quebec seens to
accept,*® is that "[s]everal major agricultural comodities, such
as eggs, dairy products, and poultry, which make up a |l arge
portion of Quebec's total agricultural production, are not

covered under this program"” Prelimnary Swi ne Determ nation,

supra note 12, at 5680.

Quebec chal l enges Commerce's determ nati on on
essentially three grounds. First, it believes a binational panel
under Chapter 19 of the FTA has previously determ ned that FISI
is not countervail able under U S. |aw. Thus, Quebec argues, this
Panel is precluded by the doctrine of collateral estoppel from
uphol di ng Comrerce's determ nation. Secondly, Quebec contends
t hat Commerce shoul d have determ ned specificity based on the

sane targeting standard articul ated by Canada in connection with

48 Brief of the Governnent of Quebec, at 24, Live Swi ne
from Canada, (USA-91-1904-03) ("Brief of Quebec").
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Tripartite.* Finally, Quebec argues that Commerce's

determ nation regarding de facto specificity is not based on
substanti al evidence. For this proposition, Quebec nmarshals a
nunber of facts and argunments but does not dispute the fact that
FI SI paynments artificially increase the revenues of hog
producers. *°

1. Collateral Estoppel. Quebec's first argunent on

appeal is that we are collaterally estopped by the binational

panel ruling In the Matter of: Fresh, Chilled., and Frozen Pork

from Canada, USA-89-1904-06 (June 3, 1991) ("Pork IV') from

considering the issue of FISI's countervailability.® Quebec
argues that the issues, facts and parties in this proceeding are
identical to the ones before the panel in Pork IV. The doctrine
of collateral estoppel is one of the "general |egal principles”
we are obligated to apply pursuant to Article 1904(3) of the FTA
Under the doctrine, "issues which are actually and necessarily

determ ned by a court of conpetent jurisdiction are conclusive in

4 W have ruled that targeting is not required for a
determ nation of specificity under U S. law. See notes 21 - 23
supra and acconpanyi ng text.

50 Quebec does nmake one nore argunent. In its notion to
expand the admnistrative record (discussed previously in section
"I'l, B") and brief before this Panel, Quebec accuses Commerce of
bi ased and unfair record-keeping. Brief of Quebec, supra note
48, at 14-15, 52-57.

The Panel has carefully reviewed this allegation.
After a thorough review of the facts, the Panel finds no basis
for this claim

5t Brief of Quebec, supra note 48, at 29-32.
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a subsequent suit involving the parties to the prior litigation."

Mbther's Restaurant Inc. v. Mama's Pizza, Inc., 723 F.2d 1566,

1569 (Fed. Cir. 1983), citing Restatenent (Second) of Judgnents 8§
27 (1980) (which prefers the term"issue preclusion" over
"collateral estoppel”). "The underlying rationale is that a
party who has litigated an issue and | ost should be bound by that
deci sion and cannot demand that the issue be decided over again."

Id., citing Warthen v. United States, 157 Ct.d . 798, 800 (1962);

1B J. Moore, J. Lucas & T. Currier, Myore's Federal Practice T

0.443[1] (2d ed. 1983).

According to the Court of Appeals for the Federa
Circuit, four circunstances nust be present for collateral
estoppel to take effect: (i) the issue previously adjudicated
must be identical with the one now presented; (ii) the issue nust
have been actually litigated in the prior case; (iii) the
previ ous determ nation of that issue nmust have been necessary to
t he end-deci sion then made; and, (iv) the party precluded nust
have been fully represented by counsel in the prior action.

Thomas v. GSA, 794 F.2d 661, 664 (Fed. Gr. 1986); Mdther's

Rest aurant, supra at 1569.

The issues in this case are not identical to the issues
before the panel in Pork IV; therefore, we do not need to
consider the other requirenents of the doctrine. |In Pork IV and
its predecessors, the panels were asked to determ ne whether FI Sl
coul d be considered de facto specific between January 1, 1988 and
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Decenber 31, 1988 if: (i) eleven out of forty-four comodities
participated in the program (ii) several inportant commodities
(i.e., poultry, eggs and dairy) were excluded; and (iii) no
established criteria existed for adding new commodities. See,

e.g., Pork I, supra note 5, at 75. 1In the instant proceedi ng, we

face an entirely different issue, that is, whether a finding of
de facto specificity with respect to FISI can be upheld if
between April 1, 1988 and March 31, 1989: (i) fourteen out of
forty-five comodities participated; (ii) several inportant
comodities (i.e., poultry, eggs and dairy) were excluded; (iii)
twenty-seven percent of Quebec's agricultural production was
covered by the program and, (iv) FISI has covered the sane
fourteen comodities since 1981.

As we have previously noted, appellate review of
countervailing duty determnations is limted to the facts
devel oped in the underlying adm nistrative record.® 19 U S.C
8§ 1516a(b)(1)(B) (1991). In each adm nistrative review under the
Act, Comrerce devel ops a separate adm nistrative record. 19
US C 8 1675 (1991). Therefore, the burden on the party seeking

col l ateral estoppel nust be exacting. PPG Industries, 712 F

Supp. at 199. "This is especially so in trade cases, since
Congress has nade specific provision for periodic admnistrative

reviews. . . Since the agencies involved performthe function of

52 See section "IV' supra.
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expert finders of fact concerning different prograns, different
time franes, economc statistics and other factors in
countervailing duty and dunping investigations as well as simlar
functions during periodic reviews, principles of issue preclusion
shoul d be carefully applied."® 1d.

In sum while we are not estopped to consider the
countervailability of FISI, we shall look to the "intrinsically
persuasi ve" aspects of the Pork rulings and subsequent practice
by Commerce.® W will especially exam ne what new facts have
arisen on the record of the instant case to distinguish it from
the facts in Pork, where Cormerce failed to sustain a

determ nation of de facto specificity with respect to the sane

program during roughly the sane period of review Furthernore,

we W ll examne the ruling in Alberta Pork Producers' Marketing

Board v. United States, 669 F. Supp. 445 (C. Int'l Trade 1987).

Al t hough that case is nearly five years old, it also dealt with
the countervailability of FISI (during the initial

i nvestigation).

58 Quebec suggests that Commerce would be free to take new
facts into account in this admnistrative review. Brief of
Quebec, supra note 48, at 21. Thi s adm ssi on acknow edges t hat
col | ateral estoppel, which would preclude new fact finding, does
not apply. C. Wight, A MIller & E. Cooper, Federal Practice
and Procedure: Jurisdiction 8§ 4416 (1981).

¢ See FTA, supra note 1, at art. 1904(9); United States -
Canada Free Trade Agreenent |nplenentation Act, Statenent of
Adm ni strative Action, at 109, H Doc. No. 216, 100th Cong., 2d
Sess. 271 (July 26, 1988).
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2. Substantial Evidence. Quebec contends that

Commerce's determnation that FISI benefits are de facto specific
is not supported by substantial evidence. In support of its
al | egati on, Quebec advances the follow ng argunents: (i) FISI
covers 74.4 percent of the total insured value of commercial farm
production in Quebec; (ii) Comrerce erred when it determ ned that
only 27 percent of Quebec's total agricultural production is
covered by FISI -- the correct figure is 35.8 percent;> (iii)
FISI is inextricably Iinked with Quebec's other agricultural
support schenes (i.e., inconme stabilization, crop insurance and
supply managenent), therefore, Comrerce shoul d have been
i nfluenced by the fact that these schenes cover 84.8 percent of
Quebec's total agricultural value; and (iv) nothing in the
adm ni strative record supports Cornmerce's claimthat the sane 14
commodi ti es have been covered since 1981 and even if there is,
this fact does not support a conclusion of de facto
specificity.®®

We believe the parties have overl ooked an inportant
threshol d question. O what relevance to a de facto specificity
determnation is information regarding the percentage of total

production covered? For exanple, if a programthat is de jure

% At one point inits brief, Quebec asserts that the
correct figure is 38.1 percent. Brief of Quebec, supra note 48,
at 36.

6 Brief of Quebec, supra note 48, at 35-40.
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general |y avail abl e covers two out of one-hundred agricultural
commodities, but those two account for ninety-nine percent of the
rel evant country's total agricultural production value, is the
program specific? Mre inportantly, is that a rel evant question
under section 771(5) of the Act? |If it is, then Commerce shoul d,
on remand, reexamne its analysis of Tripartite, since evidence
regardi ng production coverage was not included in the agency's
determ nation

Anot her aspect of Commerce's determ nation that
troubles us is the conclusion that FISI covers 14 out of 45

comodi ti es. Fi nal Swi ne Determ nati on, supra note 2, at 28537.

As with Tripartite, there woul d appear to be |egitinate questions
regardi ng Comrerce's classification of cormodities. For exanple,
based on evidence in the record and argunents at the hearing, it
i's uncl ear whether feeder cattle and slaughter cattle should be
treated as one or two commodities, whether m xed grains are the
sane as oats, barley and rye, and whether the program covers
soybeans. P.R 71; Transcript ("Tr.") at 237-41.

Therefore, on remand, Commrerce shoul d address the
fol | ow ng:

o Explain how evidence regarding the extent to which
FI SI covers Quebec's total agricultural value is relevant to a
finding of de facto specificity.

o To the extent it is deenmed relevant: (i) explain
why the absence of this evidence in connection with Tripartite is
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not fatal to the agency's determ nation regarding that program
and, (ii) consider the evidence added to the adm nnistrative
record by the Panel's Prelimnary Ruling of Novenber 25, 1991
whi ch Quebec clains will establish that FISI covers 35.8 percent
(i nstead of 27 percent) of Quebec's total agricultural value.?®

o Reexam ne the classification of comobdities covered
by FISI during the period of review and since 1981, and determ ne
whether it is accurate and consistent wth the classification of
all agricultural commodities in Quebec.

o Reexamne the finding that FISI has covered the sane
fourteen comodities since 1981, in light of the finding in Pork
that 11 conmmodities participated in the program

Finally, in accordance with its proposed regul ati ons

(and the Panel's analysis of Tripartite), Conmerce shoul d

> On remand, there are two issues that Commerce need not
revisit. First, it does not have to reexam ne Quebec's claim
that FISI covers 74.4 percent of the total insured val ue of
Quebec's commercial farm production. See Brief of Quebec, supra
note 48, at 33. As the agency states in its final results, this
argunment "understates the value of agricultural production in
Quebec." Final Swine Determ nation, supra note 2, at 28537.
Secondly, it need not reconsider Quebec's argunent that 84.8
percent of Quebec's agricultural value is covered by either crop
i nsurance, income stabilization, or supply managenent. See Brief
of Quebec, supra note 48, at 32-35. The record contains
substanti al evidence supporting Commerce's determ nation that
t hese schenes are "fundanentally different from one another in
their operation and purpose" (see, e.q., P.R 10 & 30) and shoul d
not be linked. Fresh Cut Flowers fromthe Netherlands: Final
Affirmative Countervailing Duty Determ nation, 52 Fed. Reg. 3301
(Feb. 3, 1987) (conparable progranms should not be anal yzed
together unless "integrally linked"). See also Certain Fresh
Atlantic Goundfish from Canada: Final Affirmative Countervailing
Duty Determ nation, 51 Fed. Reg. 10041 (Mar. 26, 1986).
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consider on remand (i) whether there are dom nant users of FISI,
or whether certain enterprises, industries, or groups receive
di sproportionately large benefits, and (ii) the extent to which
Quebec exercises discretion in conferring benefits under FISI.

See Countervailing Duties: Notice of Proposed Rul emaking, 54 Fed.

Reg. 23366, 23379 (May 31, 1989).

C. Scope of the Order: Sows and Boars

During the fourth review, Prynme sought to exclude |ive
weanl ing swi ne ("weanlings") fromthe scope of the countervailing

duty order on live swwne from Canada. Prelimnary Sw ne

Determ nation, supra note 12, at 5676. After reviewng the terns

of the order and the original determnation on injury by the ITC
Comrerce rejected Pryne's request. Inits prelimnary results,
t he agency st at ed:

This order is on live swne. The

| TC, at page A-2 of its final

determ nation, defined |live swne as
follows: “in general usage, sw ne
are referred to as hogs and pi gs.
The term hogs' generally refers to
mat ure animals and " pigs' to young
animals. The provision for live
swine in the TSUS under item 100. 85
applies to all donesticated sw ne
regardl ess of age, sex, size, or
breed." (citation omtted)

The product descriptions of the

mer chandi se contained in the ITC s
determ nation and the CVD order are
di spositive as to whether the

mer chandi se in question is within the



scope of the countervailing duty
order.

Id. at 5677.

Quintaine argues that this ruling inproperly includes
sows and boars within the scope of the order on |live sw ne. 58
According to Quintaine, nost of the Canadi an prograns found
countervail able by Comerce are limted to indexed sl aughter
hogs. Thus, sows and boars, which are not indexed, receive
little or no benefit fromthese prograns and, therefore, should
be excluded fromthe order.>° Qui ntai ne al so argues that sows
and boars were not included in the ITC s definition of the
relevant U S. industry.® Quintaine contends that the ITC
focused primarily, if not exclusively, on slaughter hogs, not
sows and boars.® Thus, because sows and boars are used for
breedi ng and hogs are not, and sows and boars are nearly tw ce as
| arge as hogs, sows and boars shoul d be excluded fromthe
countervailing duty order on |live sw ne.

The Panel finds that Quintaine failed to exhaust its

adm nistrative renedies. Quintaine never nmade these argunents

8 Brief of P. Quintaine & Son, Ltd., at 7-17, Live Sw ne
from Canada (USA-91-1904-03) ("Brief of Quintaine").

% 1d. at 7-12.
60 | d. at 13-14.
61 | d.



bef ore Commerce and raised the issue for the first tinme before
thi s Panel .

Anot her of the "general |egal principles" we are
obligated to apply to this proceeding is the doctrine of
exhausti on of adm nistrative renedies. Under this doctrine,
"judicial review of admnistrative action is inappropriate unless
and until the person seeking to challenge that action has
utilized the prescribed adm nistrative procedures for raising the

point." Sharp Corp. v. United States, 837 F.2d 1058, 1062 (Fed.

Cr. 1988), citing Mers v. Bethl ehem Shi pbuilding Corp., 303

U S 41, 50-51 (1938). See also National Knitwear & Sportswear

Assn. v. United States, No. 90-10-00537, 1991 C. Int'l Trade,

LEXIS 381, at 24 (C. Int'l Trade 1991).
In this case, Quintaine did not exhaust its
adm nistrative renedies. Comerce determned in the first
adm nistrative review that all sw ne, regardl ess of weight
(i ncluding sows and boars), were within the scope of the order.

Live Swi ne From Canada; Final Results of Countervailing Duty

Adm nistrative Review, 55 Fed. Reg. 651, 653 (Jan. 9, 1989). At

no time during the first review, or even the next three review
periods (including the present one), did Quintaine challenge this

det erm nati on

62 See note 10 supra and acconpanyi ng text.

- B -



Qui ntaine contends that its request fits within one of
the judicially approved exceptions to the exhaustion doctrine.

Citing Rhone Poulenc, S.A v. United States, 583 F. Supp. 607,

610 (C&. Int'l Trade 1984), Quintaine asserts that it would have
been futile to raise its argunent with Comrerce during the
adm ni strative proceedi ng because Commerce al ready had nade a
determ nation regardi ng scope adverse to Quintaine.® Rhone
Poul enc, however, is distinguishable. In that case, the Court
held that "it appears that it would have been futile for
plaintiffs to argue that the agency should not apply its own
regulation."® |d. Quintaine's argunent in the present case
does not concern the application of Comerce's regul ations.
Rat her, Quintaine argues that it had not succeeded before on this
issue and it was not likely to succeed this tine.

Quintaine's argunent is closer to that addressed in PPG

| ndustries, Inc. v. United States, 746 F. Supp. 119 (C. Int'l

Trade 1990) ("PPG 1V') and Budd Co., \Weel & Brake Div. v. United

States, 773 F. Supp. 1549 (C. Int'l Trade 1991). In PPG 1V, the

court held that "[t]he fact that a party to an adm nistrative

63 Brief of Quintaine, supra note 58, at 9-10.

64 Additionally, the court in Rhone Poul enc noted that
there was evidence in the record that Commerce had, sua sponte,
considered the issue during the adm nistrative proceedi ng that
was being raised for the first tine on appeal. 583 F. Supp. at
610. There is no evidence in the present case that Commerce
addressed the issue of sows and boars during the fourth
adm ni strative revi ew.
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proceedi ng finds that an argunment may |lack nerit, or had failed
to prevail in a prior proceeding on different facts, does not,

w thout nore, rise to the level of futility barring exhaustion."
PPG 1V, 746 F. Supp. at 137. In Budd, the court held that
"[p]laintiff did not attenpt to raise its present |ine of
argunment before Commerce on the assunption that Comrerce woul d
not be anenable to its proposals. This is no excuse for
Plaintiff's not exhausting its adm nistrative renedi es.” Budd,
773 F. Supp. at 1555.

In the present case, Quintaine did not raise its
argunent regarding the scope of the order because it did not
think it would win. That is not an excuse to the doctrine of
exhaustion of admnistrative renedies that the | aw recogni zes.
Thus, Quintaine's request to exclude sows and boars fromthe

scope of the order is untinely and deni ed.

D. Weanlings

1. Scope of the Order. As previously stated, Pryne

asked Commrerce during the fourth admnnistrative review to excl ude
weanlings fromthe scope of the order on live sw ne from Canada.
See section "V.C' supra. |In support of its request, Pryne
argued: (i) the ITC s injury determ nation focused excl usively
on sl aughter hogs; (ii) the Harnonized Tariff Schedule ("HTS")

cl assifies weanlings separately fromswne; (iii) nost of the



prograns countervail ed by Conrerce required indexing and

weanl i ngs are not indexed; and (iv) weanlings a

"class or

ki nd" of nerchandi se as |ive sw ne.

In its prelimnary and final results,

Pryme's request. According to Commerce:

This order is on |live swne. The

| TC, at page A-2 of its final
determ nation, defined |live swne as
follows: “in general usage, sw ne
are referred to as hogs and pi gs.
The term hogs' generally refers to
mature animals and "pigs' to young
animals. The provision for live
swine in the TSUS under item 100. 85
applies to all donesticated sw ne
regardl ess of age, sex, size, or
breed." (citation omtted).

Prelimnary Swi ne Deternination, supra note 12,

further support of its determ nation, Commerce

final results:

Wil e weanlings certainly fall within
HTS item nunber 0103.92. 00, ot her
live swne are al so included under

t hi s subheadi ng, since it enconpasses
live swine, other, weighing 50 kg. or
| ess each. Prynme's own definition of
weanlings is the foll ow ng:
(weanlings) are sw ne at the age when
they are taken fromtheir nothers and
pl ace on diets of sold food to
prepare them for market. They
typically weigh 35 to 40 pounds (15.5
to 17.8 kg.) at the tinme of sale.

The HTS subheadi ng t hus enconpasses
swi ne ot her than weanlings, because
weanl i ngs wei gh no nore than 17.8
kg., while the subheadi ng covers

swi ne wei ghing up to 50 kg.

Therefore, the swne entering the
United States under HTS 0103.92.00

- 58 -
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may eat a solid diet of feed grains,
and may receive benefits under many
of the grain-related and ot her
prograns the Departnent has found
count ervail abl e.

Final Swine Determ nation, supra note 2, at 28536. On appeal to

this Panel, Prynme essentially reiterates the argunents it made
during the adm nistrative proceedi ng.

I n our opinion, Commerce's determ nation that weanlings
are within the scope of the order is reasonable and in accordance
with law. First, the ITC unequivocally stated that its materi al
injury determ nation covered "all donesticated sw ne regardl ess

of age, sex, size, or breed." Final ITC Determ nation, supra at

A-2. In a concurring opinion to the prelimnary injury
determ nati on, Conmm ssioner Rohr described the nmerchandi se under
i nvestigation as "slaughter hogs." This coment was not nmade in
the context of the scope of the investigation, but in the context
of finding swne and pork to be two separate (i.e., "like")
i ndustries. USITC Pub. No. 1625, at A-13 to 15. I n addition,
Comm ssi oner Rohr never took issue with, or expressly
contradicted, the mgjority's viewin the final injury
determ nation that the investigation covered all sw ne,
regardl ess of age or size.

Secondly, HTS subheadi ng 0103. 92. 00 does not support

t he concl usi on that weanlings should be excluded fromthe order.

6 PBrief of Pryne Pork Ltd, at 7-26, Live Swi ne from Canada
(USA-91-1904-03) ("Brief of Prynme").
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As Commerce explains in nearly every antidunpi ng and
countervailing duty determ nation, including the present one:

TSUSA and HTS item nunbers are

provi ded for conveni ence and Custons
purposes. The witten description

[ of the merchandi se] remains

di spositive.

See, e.qg., Final Swi ne Determ nation, supra note 2, at 28531. I n

the present case, both the order and the ITC s determ nation
expressly covered all entries of live swne. 50 Fed. Reg. at

32880; Final I TC Deternination, supra at A-2.

Thirdly, the issue whether weanlings are covered by the
scope of the order is separate from whether any Canadi an prograns
confer countervail able subsidies within the nmeaning of the Act.

A scope determ nation is governed by, inter alia, the

"description of the product contained in the petition, the
initial investigation, and the determ nations of the Secretary
and the Commssion." 19 CF.R 8 355.29(i)(1). It is different
and separate froma determ nation that a product benefits froma
count ervail abl e program

Finally, in support of its argunment that weanlings are
not the sanme class or kind of nerchandi se as weanlings, Pryne
contends that weanlings differ fromswne in terns of their
physi cal characteristics, channels of trade, uses and consuner

expectations.® This argunent m sapprehends the rel evant |aw.

6 Brief of Pryme, supra note 65, at 19-20.
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Part 355 of Commerce's regul ations states that scope

determ nations may not be based upon the argunents advanced by
Pryme unless "[t] he descriptions of the product contained in the
petition, the initial investigation and the determ nations of the

Secretary and the Commssion . . . are not dispositive." 19

C.F.R 8 355.29(i) (enphasis added). In this case, Commerce
properly determ ned that the countervailing duty order and the
I TC s final injury determ nation were dispositive of the scope
issue. Therefore, it was not error for Commerce to include
weanlings within the scope of the order on |live sw ne.

2. Separate Rate For Weanlings As A Subclass. During

the adm ni strative proceeding, Prynme argued that if weanlings
were not excluded fromthe order, they should receive a separate
rate fromswi ne.® |In response to this request, Commerce stated:

Prynme did not request a separate rate
for weanlings until its subm ssion of
a case brief. At that tinme, the
Department deened it inappropriate to
del ay the processing of the review to
solicit the necessary information in
order to determ ne whether it is
appropriate or possible to calculate
a separate rate for weanlings in this
final results. Based on the record,
we have no way of determ ning how
many weanlings were raised by, and
exported from each province, nor do
we have conpl ete know edge of
weanl i ng producers' participation in
t he vari ous prograns.

¢ P.R 47 at 9-10.



Final Swine Determ nation, supra note 2, at 28536. Prynme argues

t hat Comrmerce had enough information in the record to calculate a
separate rate for weanlings.®

The record shows that weanlings do not benefit from
many of the prograns found countervail able by Commerce. For
exanple, Tripartite, SHARP and FII P have certain eligibility
standards for swine. The standards use an index based on a fat-
to-weight ratio. See, e.qg., P.R 10, Tab C at p.3 and Sch. A
Tr. 124-25. The threshold weight for the index is 40 kg. Ld.
In addition, the programs require a swine index of 80, which
requires a weight of 60 kg. 1d. As we note above, weanlings

typically weigh 15 kg. See also Brief of Pryme, supra note 65,

at 13. Thus, weanlings are not "indexed" and do not qualify for
benefits under these prograns.

We recogni ze that Comrerce nust have the authority to
set strict tinme [imts on the subm ssion of comments and factua

information. As the CIT stated in Rhone Poulenc, Inc. v. United

States, "[a]n agency's discretion to fashion its own rul es of
adm ni strative procedure includes the authority to set and
enforce tinme [imts on the subm ssion of data." 710 F. Supp.

348, 350 (Ct. Int'l Trade 1989), citing Vernont Yankee Nucl ear

Power Corp. v. Nat. Resources Defense Council, 435 U. S. 519, 544-

45 (1978).

68 Brief of Pryme, supra note 65, at 30.
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Inits brief before this Panel, Commerce argued that
"the Departnent did not have information on the record with which
to make a subcl ass determ nation as to weanlings, . . . because
the issue was raised so late in the proceeding."®° However, at
the oral hearing, counsel for Conmerce conceded that the record
did i ndeed contain enough verified information to calculate a
nmore accurate rate for weanlings. Tr. 262-66. Therefore, on
remand, Commerce is directed to determ ne a separate rate for

weanl i ngs based on the evidence in the admnistrative record.

3. Separate Conpany Rate For Pryne. Pryne's request

for a separate (conpany-specific) rate is untinmely. Pryne first
raised the issue in its brief before this Panel. See Brief of
Prynme, supra note 65, at 33. Thus, as Pryne did not exhaust its
adm nistrative renmedies wwth regard to this issue, it may not

raise it on appeal .’

E. Saskatchewan Hog Assured Returns Program

Commerce found SHARP to be countervailable in its

prelimnary results. Prelimnary Swine Determ nation, supra note

12, at 5679. Although Commerce did not discuss SHARP in its

6 Brief of Comerce, supra note 26, at 74.

0 See discussion regarding doctrine of exhaustion of
adm ni strative renedi es, supra note 62 and acconpanyi ng text.
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final results, it did include SHARP in its final subsidy
cal culation. ™

On appeal to this Panel, the CPC argues that Comrerce
m scal cul ated the benefit attributable to SHARP. 2 (Neither the
CPC, nor any other conplainant, challenges the fact that

Saskat chewan hog producers receive a de facto specific econom c

benefit from SHARP.) Specifically, the CPC argues that Comrerce
m st akenly based its cal culation on accrued data rather than
actual data.’

In its questionnaire, Comrerce asked the Governnent of
the Provi nce of Saskatchewan (hereinafter "Saskatchewan") to
report all SHARP paynents actually made, rather than accrued,
during the period of review P.R 49 at 62-63. In its response,
Saskat chewan stated that SHARP paynents were Can$3, 929,000. P.R
10, Tab M p. 3, Table |I. Saskatchewan al so provi ded Commerce
with SHARP's financial statenents for FY 1988/89, which indicated
t hat SHARP paynents during the review period were Can$4, 321, 807.

P. R 30, Ex. Sask-1.

T Al'though the CPC raised the calculation issue inits
Case Brief, Comrerce did not address it inits final results.
P.R 49 at 62-63.

2 Brief of CPC, supra note 15, at 89-92.
73 1 d.



Foll owi ng on-site verification of the questionnaire
responses, Conmmerce concluded that the financial statenents
contained the correct figure. As its verification report stated:

We accepted the information
concerni ng paynents under SHARP
presented in Saskat chewan Exhibit 1
in verifying the total payout listed
in the response. Total payout in the
review period listed in the response
was Can$3, 929, 000. However, the
annual report shows the stabilization
paynents to producers as

Can$4, 321, 807. This nunber is
Can$392, 807 greater than the nunber
listed in the response. W were told
that the response underreported the
SHARP paynents nmade in the review
period because the response was

subm tted before the final SHARP
paynment anount was conpl etely updated
for the annual report. W anend the
response accordingly.

Verification of the Questionnaire Response for Live Swine from
Canada, Case C-122-404, at 16 ("Verification Report") (enphasis
added) .

Inits brief, the CPC states that "the [Comrerce
Departnent] case anal yst had tel ephoned CPC s counsel prior to
the i ssuance of the Prelimnary Results and asked why the paynent
anount reported in the response was | ess than the anmount in the
financial statenments. Counsel [for CPC] informed the case
anal yst that the anount of paynents reported in the response was
accurate."™ According to the CPC, the case analyst ignored its

comrent s.

“ Brief of CPC, supra note 15, at 91.
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Comrerce responds in its brief that:

The record in this review contai ned
two separate figures which appeared
to show t he anmount actually paid out
under the SHARP program for the
review period. However, there is no
information on the record with which
to reconcile the discrepancies. In
t he absence of any record evidence to
support the lower figure or explain
t he di screpancy between the figures,
t he Departnent determ ned, for
purposes of its final results, to use
the figure from SHARP' s audited
financial statenments . . . Although
CPC clainms that the figure used by
the Departnent shows accrued, as
opposed to actual anpunts paid out,
SHARP' s financial statenments do not
meke that fact clear . . . Wthout
further information, the Departnent
coul d not assune that the figure in
t he questionnaire responses was nore
reliable than the audited financi al
st at enent s.

Brief of Coomerce, supra note 26, at 50 (enphasis added).

We cannot agree with the agency. 1In the audited
financial statenent for SHARP, the "Notes to the Financial
Statenents" provides that "[t] hese financial statenents are
prepared on the accrual basis of accounting." P.R 30, Ex. Sask-
1, p. 11. In our opinion, this evidence | eads to the conclusion
t hat Saskat chewan's questionnaire response contained the best
i nformati on avail abl e regardi ng the subsidy conferred by SHARP
during the period of review.

In sum Commerce's determ nation regarding the benefit

recei ved under SHARP is not supported by substantial evidence.
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Accordingly, it is remanded with instructions to calculate the
benefit using data in the record on actual paynents. In al
ot her respects, Commerce's determnation with respect to SHARP i s

af firned.

F. Alberta Crow Benefit Offset Program

To make grain grown in the Prairie Provinces of Canada
avai lable to all consuners at reasonable prices, the federa
gover nment subsi di zes transportation costs pursuant to the
Western Grains Transportation Act ("WGTA"). Wil e these
subsi di es, known as "Crow Benefit" paynents, have apparently nade
grain nore avail abl e throughout Canada, they have tended to
increase the price of grain in Al berta and sone of the other farm

rovi nces. Prelimnary Swi ne Determ nati on, supra note 12, at
p

5680.

To mtigate these increased prices, Al berta has
est abl i shed ACBOP. Under ACBOP, "the governnent provides
certificates to registered feed grain users and regi stered feed
grain nerchants, which can be used as partial paynents for grains
purchased fromgrain producers. Feed grain producers who feed
their owm grain to their own livestock submt a claimdirectly to

t he governnent for paynent." |d.

> See, e.q., discussion of B.C. Feed Programat note 83
infra and acconpanyi ng text.
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Inits final results, Comrerce determ ned that ACBOP
certificates and paynents provide an econom c benefit to hog
producers because they reduce the price producers would ot herw se

have to pay for grain. Final Swine Determ nation, supra note 2,

at 28534. In addition, the agency concluded that ACBOP is
expressly limted to feed grain users and, therefore, is limted
to a specific enterprise or industry, or group of enterprises or
industries. 1d. (affirmng finding in prelimnary results).

The CPC di sputes certain of these determ nations.
First, it argues that ACBOP is not countervail abl e because it
does not provide hog producers with an econom c benefit.
According to the CPC, it sinply offsets the artificially high
grain prices created by the Crow Benefit paynents.’® Secondly,
even if there is an econom c benefit, it goes to grain producers,
not grain consunmers. Thus, the CPC argues, Commerce shoul d have
conducted an upstream subsi dy investigation pursuant to section
771A of the Act (19 U.S.C. 8 1677-1 (1992)). Lastly, in the
event that this Panel upholds Comrerce's determ nations, the CPC
clains the subsidy calculations are incorrect. It does not
di spute Commerce's specificity determ nation

We are not the first binational panel under Chapter 19
to review ACBOP. In Pork I, the conplainants nmade the sane

argunments regarding offsets and the need for an upstream subsidy

® Brief of CPC, supra note 15, at 41-45.
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i nvestigation that we have before us. Pork I, supra note 5, at

62-69. I n a unani nous decision, the panel in Pork |I rejected
t hese argunents.

We are persuaded by the analysis and result in Pork |
We believe Commerce's determ nation regarding ACBOP is in
accordance wth | aw and based on substantial evidence. W renmand
for Comrerce to review the accuracy of its cal cul ations.

1. Ofsets. The CPC argues that ACBOP nerely
counteracts the di sadvantages of a related program thus

resulting in no overall econonmic benefit to hog producers.’” In

support of its position, the CPC cites Roses, Inc. v. United

States, 743 F. Supp. 870 (Ct. Int'l Trade 1990), Certain Steel

Products fromthe Federal Republic of Germany, 47 Fed. Reg. 39345

(Sept. 7, 1982) and Certain Steel Products from Bel gium 47 Fed.

Reg. 39304 (Sept. 7, 1982), as exanples of cases in which offset
prograns were not found countervail abl e.
Section 771(6) of the Act identifies only certain

of fsets that may be deducted fromthe gross subsidy.”® 19 U S.C

7 Brief of CPC, supra note 15, at 45-51.

®  For purposes of determ ning the net subsidy in each
case, section 771(6) of the Act permts Commerce to deduct the
fol | ow ng:

(a) any application fee, deposit, or
simlar paynent paid in order to

qualify for, or to receive, the
benefit of the subsidy,

(b) any loss in the value of the
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8§ 1677(6) (1992). After review of the WGTA, we find that Crow
Benefit paynents and their effect on grain prices in Al berta do
not fall within the statute.

This would nornmally end our analysis; however, the CPC
argues that Commerce and the courts have essentially expanded the
scope of section 771(6) by refusing to countervail prograns that
do not confer a "conpetitive advantage in international conmerce
upon a discrete class of beneficiaries."’” W do not agree.

As we have already determ ned in connection with our
anal ysis of Tripartite, U S. |aw does not contain a separate and
di stinct "conpetitive advantage" test.® Moreover, neither the
courts nor Commerce have created an exception to section 771(6)
of the Act. Indeed, none of the cases cited by the CPC actually
deal with offsets against gross subsidies. The Roses case dealt

with specificity® and the panel in Pork | explained how the

subsidy resulting fromits deferred
receipt, if the deferral is nmandated
by Governnent order, and

(c) export taxes, duties, or other
charges | evied on the export of
mer chandi se to the United States

specifically intended to offset the
subsi dy received.

19 U.S.C. 8§ 1677(6) (1992).
" PBrief of CPC, supra note 15, at 45.
80 See note 23 supra and acconpanyi ng text.

8  Furthernore, as we explained during our discussion of
Tripartite, Judge Restani expressly disavowed the "conpetitive
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Bel gi an and Gernan steel cases turned on the fact that certain
gross subsidies were not received by the nerchandi se under

investigation. Pork |, supra note 5, at 65.

2. Upstream Subsidies. The CPC s next argunent is

couched in the alternative -- that is, if we determ ne that ACBOP
provi des an econom c benefit, then that benefit is received by
grain producers (not grain users) and the agency nmust perform an
upstream subsi dy investigation pursuant to section 771A of the
Act . In our opinion, if Comrerce only counted paynents nade
directly to grain users, including hog producers, 8 this argunent
woul d also fail and there would be no need for Comrerce to

perform an upstream subsidy inquiry.

3. Calculation. Commerce determ ned ACBOP benefits by
calculating the ratio of swine grain consunption to wei ght gain.

Commerce used information in Econom c Indicators of the Farm

Sector, Costs of Production - Livestock and Dairy, U S. Dept. of

advant age" test when reviewi ng the agency's second renmand
results. Roses, Inc. v. United States, 774 F. Supp. 1376, 1381-
82 (. Int'l Trade 1991).

82 ACBOP benefits swi ne producers in three ways. First,
sw ne producers who grow their own feed grain receive paynents
directly fromthe governnent. Second, sw ne producers who
purchase feed grain are given "A Certificates" which are used to
cover part of the cost of purchase. Finally, sw ne producers
that buy and grow their feed grain, receive A Certificates and
paynments fromthe governnent. P.R 30; Prelimnary Sw ne
Determ nati on, supra note 12, at 5680. See also Brief of CPC,
supra note 15, at 43-45. Thus, the governnment is paying a
subsidy directly to sw ne producers that |lowers their cost of
pr oducti on.
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Agriculture (1989) to calculate a ratio of 3.5 pounds of grain to

one pound of swine weight gain. Prelimnary Swine Determ nation,

supra note 12, at 5680. During the admnistrative review, the
CPC argued that the use of this publication was inproper because
the ratio incorrectly nmeasured grain instead of feed consuned,
and did not take into account the use of protein supplenents in
feed. Thus, Comrerce's benefit determ nation was too high.
Comrerce rejected these argunents on the grounds that its

cal cul ati on was based on the best information available. Final

Swi ne Determ nation, supra note 2, at 28534.

During the course of this appeal, the CPC asked this
Panel to expand the admnistrative record to include docunents in
support of its argunent that Conmmerce incorrectly determ ned the
ratio of grain consunmed to weight gained. W granted CPC s

nmoti on on Novenber 25, 1991. Prelimnary Ruling, supra at 8. I n

its brief, Comrerce requested a renmand to consi der these
docunents. Since these materials were not before the agency when
it issued its final results, and we have previously rul ed that

t hey shoul d have been, this Panel grants Commerce's request and
remands to it the final calculations for review consistent with
the record, as anended.

On remand, Commerce is also instructed to: (i) explain
the extent to which protein supplenment and vitam n consunption
reduces the amount of grain consumed by hogs -- the verification
report suggests 39.27 kilos per hog (P.R 30 at 20) whereas the
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final cal culations appear to ignore this fact (P.R 73 at 6);
and, (ii) confirmwth appropriate reference to the record, that
the final calculations for ACBOP do not include paynents to

| ivestock other than hogs. |If this fact cannot be confirned,

Commer ce should reconsider its determ nations on this issue.

G. B.C. Feed Grain Market Development Program

In both its prelimnary and final results, Commerce
determ ned that the B.C. Feed Program provided de jure specific
subsidies to a group of enterprises or industries within the

meani ng of section 771(5) of the Act. Prelimnary Sw ne

Determ nation, supra note 12, at 5682; Final Swi ne Determ nation,

supra note 2, at 28536. Simlar to ACBOP, the B.C. Feed Program
is designed, in part, to offset the effects of Crow Benefit
paynments under the WGTA, [d.; Brief of CPC, supra note 15, at 87,
by lowering the price of grain paid by |livestock producers in
British Colunbia. 1d. at 86-88. On every ton of feed grain
consuned during the period of review, |ivestock producers

(i ncludi ng hog producers) were paid Can$ll/ton. Prelinmnary

Swi ne Determ nation, supra note 12, at 5682. ee also PR 30 at

23-24.
On appeal to this Panel, the CPC does not chall enge

Comrerce's finding of de jure specificity. Rather, it nakes the



sane argunents it did with regard to ACBOP.8 As we explain nore
fully in connection with ACBOP, these argunents nust fail.

First, the B.C. Feed Programis not affected by one of
the allowabl e offsets to gross subsidies identified in section
771(6) of the Act. 19 U S. C. 8 1677(6) (1991). Secondly, it
confers an econom c benefit on swi ne producers because it |owers
their cost of production by lowering the cost of an input.
Finally, paynents under the B.C. Feed Programare paid directly
to livestock producers. Thus, the agency did not need to perform
an upstream subsidy investigation under section 771A of the Act.

19 U.S.C. § 1677-1 (1991).

H. B.C. Farm Income Insurance Plan

FIITP is an incone stabilization schene simlar to
Tripartite. Wien commodity prices fall bel ow basic costs of
production, the plan makes paynents to participating producers

that effectively elimnate the loss. Prelimnary Sw ne

Determ nation, supra note 12, at 5679.

In its final results, Commrerce concluded that benefits
under FIIP were expressly limted to a specific group of
enterprises or industries:

The programis only available to

farmers producing commodities

specified in the Schedule B
guidelines to the Farm I ncone

8 PBrief of CPC, supra note 15, at 86-89.
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| nsurance Act of 1973 (with limted
nunmber of agricultural products
listed), and is therefore limted to
a specific group of enterprises or

i ndustries, and therefore

count ervail abl e.

Final Swi ne Determ nation, supra note 15, at 28535.

On appeal, the CPC chall enges Commerce's determ nation
on essentially three grounds. First, it argues that
FIITP is not de jure specific. In support of this claim the CPC
argues that "eligibility for FIIP is not conditional upon being
listed in Schedule B."8 According to the CPC, commpdities are
sinply listed in Schedule B "when they becone subject to FIIP."8
Havi ng concluded that FIIP is not de jure specific, the CPC next
argues that Comerce failed to base its determ nation of

countervailability upon a proper finding of de facto specificity.

In particular, it contends that the agency shoul d have applied
the previously discussed "targeting" test or, at the very | east,
the four-part specificity test articulated by Commerce in its
proposed countervailing duty regulations.® Finally, the CPC
clainms that the record | acks substantial evidence of specificity.
It takes special issue with Comerce's apparent reliance on the
fact that "only 36 percent of British Colunbia s farm cash

recei pts are covered by FIIP." Final Swne Determ nation, supra

8 PBrief of CPC, supra note 15, at 79.
85 1 d.

8 |d. at 78, 80-86.



note 2, at 28535. The CPC believes this figure ignores the
overwhel m ng evidence in the record that FIIP s participation

| evel is not due to governnent discretion or selectivity, but

i nherent econom ¢ circunstances, such as the protection afforded
ot her producers by federal supply nmanagenent prograns.

Except to the extent that we have already rejected the
viewthat U S. |aw requires a showing of targeting, we do not
consider the last tw argunents advanced by the CPC, since the
record contains substantial evidence supporting Comrerce's
determnation that FIIP limts participation to certain
coommodities. Section 1 of the Farm I nconme |Insurance Act

regul ati ons defines commodity as "an agricul tural product

specified in the guidelines to this regulation.” P.R 49, Tab

(enphasi s added). Section 2 states that "[p]lans are hereby

established for farnmers who produce a commodity specified in the

guidelines."” 1d. (enphasis added). Schedul e B4 contains the
gui delines for swine producers. 1d. There is no provision in

the regul ations or enabling legislation that indicates that FIIP
is available to all comodities.

Finally, the CPC argues that a finding of de jure
specificity is negated by the fact that "commodities have been

added to, and renoved from Schedule B since the statute

8 |d. at 80-86.



authori zing FIIP was pronul gated in 1973."8% However, as the CPC
itself notes, the only apparent changes in FIIP coverage during
the past twenty years are the renoval of raspberries and broiler
hat chi ng eggs, and the addition of potatoes.® These m nor
changes fail to denonstrate that Comrerce's determnation is

unr easonable. Accordingly, this Panel upholds Comrerce's finding
that FIITPis limted to a specific group of enterprises or

i ndustries within the nmeani ng of the Act.

I. Feed Freight Assistance Program

The FFA is simlar in operation and effect to the
WGTA. ®°°  To neke feed grains avail abl e throughout Canada at
reasonabl e prices, the federal governnment pays a portion of the
costs associated with transporting feed grains to certain grain
deficit regions. Feed grain users (which are defined as those
who buy grain to make feed for livestock) in these regions may
claimfreight assistance under the FFA whenever feed grain is
moved t hrough commercial channels. P.R 10, Tab C at 4; P.R 20,
Tab A, Sec. |, Question 1. See also Brief of CPC, supra note 15,

at 71-72.

8 |d. at 79.
8 | d.
% See notes 75 to 81 supra and acconpanyi ng text.
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During the adm nistrative review, Comerce determ ned
t hat hog producers in British Col unbia, Quebec, New Brunsw ck,
Nova Scoti a, Newfoundl and, Prince Edward |sland and certain

portions of Ontario, received FFA benefits. Prelimnary Sw ne

Determ nation, supra note 12, at 5677-78. This finding was based

on the fact that many grain mllers also produce hogs that are
exported to the United States. P.R 10, Tab. C at 4. 1In holding
that these benefits conferred countervail abl e subsi di es on hog
producers, Commerce st ated:

In the prelimnary results, we
determ ned that this programis
countervail abl e because it is limted
to a specific enterprise or industry,
or group of enterprises or

i ndustries. The Departnent
countervailed only the anount of FFA
benefits paid to livestock producers
who have indicated that they raise
hogs. FFA benefits, in the form of
reduced costs for feed, result in a
direct reduction in the cost of
production of hogs.

Fi nal Swi ne Determ nati on, supra note 2, at 28535.

The CPC chal | enges these determ nations on three
grounds. First, it argues that, although FFA benefits are paid
to hog producers who mll grain for feed, "any benefit that
accrues to livestock producers fromthis programis incidental;
paynents are nmade to themin their capacity as grain mllers, not
as growers of hogs . . . The reason sone farners receive FFA
benefits is that they are able to transformfeed grains into
livestock feed; whether or not they are also |livestock producers
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is irrelevant."% Thus, the CPC believes that only feed grain
producers benefit fromthe FFA. Secondly, to the extent hog
producers benefit fromthe FFA, the CPC argues that the benefit
is received by an input (i.e., feed grain) and Comrerce should
have performed an upstream subsidy investigation pursuant to
section 771A of the Act. Finally, the CPC contends that if this
Panel uphol ds Comrerce's determ nation regardi ng the FFA we nust
remand the final calculations to correct an error. The CPC does
not chall enge Commerce's specificity determ nati on under section
771(5) of the Act.

1. Economc Benefit. It is undisputed that FFA

paynments are nmade directly to livestock producers that ml|
grain. See, e.q., Brief of CPC, supra note 15, at 72-73.
Canada's response to Comerce's questionnaire states:

Li vest ock producers who buy grain to
feed to livestock may cl aim

assi stance fromthe [Livestock Feed
Board of Canada]. 'Livestock
includes . . . swwne . . . Based on
certain assunptions, the [Livestock
Feed Board of Canada] has cal cul ated
that approximately 3.5 percent
($634,835) of the transportation
assi stance m ght have been paid
directly to or for the benefit of hog
producers.

P.R 10, Tab C, p. 4.

% Brief of CPC, supra note 15, at 72-73 (enphasis in
original).
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I n anal yzi ng ACBOP, we stated that the cost of
producing swine is reduced any tinme the cost of feed grain is
reduced. See note 82, supra. Paynents under FFA provide an
econom ¢ benefit to hog producers because they artificially | ower
the cost of feed grain.

In Pork I, the panel confronted the sane issue with
respect to the FFA. It noted:

The benefits under the FFA received
by a hog producer, related to the
purchase of grain, result in a
reduction in the cost of production
of the hogs. In our viewit is of no
rel evance whet her these nonies were
recei ved by hog producers technically
in their capacity as such, as opposed
to any other capacity, if the
paynments received benefited the
production of hogs. On this record,
Comrerce coul d reasonably concl ude

t hat benefits under the FFA decreased
the hog producer's cost of

production. See Saudi lron & Steel

v. United States, 686 F.Supp. 914,
916-18 (Ct. Int'l trade 1988)

Pork 1, supra note 5, at 56 (enphasis added).

We believe this reasoning is conpelling and
intrinsically persuasive. It is irrelevant that sw ne producers
wear their "feed grain mlling hats" when they receive FFA
paynments. The essential point is that the paynents artificially
reduce their cost of producing sw ne.

2. Upst r eam Subsi dy. In the event an econom ¢ benefit

is theoretically traceable to swine, the CPC argues that Commerce
must conduct an upstream subsidy investigation to determ ne what
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benefits, if any, flow to swi ne producers from paynents that
arguably only benefit feed grain.® W reject this argunment for
the same reasons we rejected a simlar argunment by the CPC
regardi ng ACBOP. %3

An upstream subsidy inquiry is only required when
benefits are provided to an input producer that does not produce
t he product under investigation. 1In this case, FFA paynents are
made directly to swine producers. Thus, there is no need for an
upstream subsi dy i nvestigation.

3. Calculation. The CPC asserts that Commerce's

calculation is not in accordance with | aw and not supported by
substantial evidence. It argues that Conmerce m scal cul ated the
subsidy by including FFA benefits paid in Ontario, even though no
swi ne producers in Ontario were covered by the program

In its brief, the CPC notes that "the areas

theoretically eligible for FFA benefits include parts of

2 Brief of CPC, supra note 15, at 71-74.
% See note 82 supra and acconpanyi ng text.
% 1t should be noted that the panel in Pork | reached the

sane concl usi on regardi ng FFA and the need for an upstream
subsidy investigation. Pork |, supra note 5, at 57.

% CPC al so argues that New Brunswi ck, Nova Scoti a,
Newf oundl and, Prince Edward Island, and parts of British Col unbia
and Quebec should be elimnated fromthe cal cul ati on. However,
our review of the record has not disclosed any support for this
al | egati on.
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Ontario. " However, the CPC asserts that "Commerce was
informed by the Livestock Feed Board at verification that there
is no hog production in eligible FFA areas in Ontario. P.R 30,
Ver. Ex. Montreal -3."% Although Commerce's brief discusses many
aspects of the calculation, it does not discuss this one. 9

We believe the record contains substantial evidence
t hat denonstrates that Commerce should not have included Ontario
inits FFA cal cul ations. For exanple, exhibit "Mountreal-3" to
the verification report states in note 2. "[t]here is no hog
production in the FFA eligible zones in Ontario.”" P.R 30, Ex.
Montreal -3. I n another exhibit to the verification report, which
shows FFA paynents to feed mlls and |ivestock producers, the
case anal yst underlined the anount paid to producers in Ontario
and noted "9 producers - no hog producers.” 1d. at Ex. Mntreal -
2. See also Brief of CPC, supra note 15, at 27.

At the hearing before this Panel, Commerce conceded
that it had m scal cul ated the FFA benefit for Ontario, and agreed
to accept a remand to correct the calculations. Tr. 269-70.
Therefore, this Panel remands the FFA cal cul ations to Conmerce,

with directions to renpbve paynents covering Ontari o.

% Brief of CPC, supra note 15, at 76.

% 1d. at 77.

% See Brief of Commerce, supra note 26, at 35-38.
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VI. CONCLUSION

For the foregoing reasons, Comrerce's determnation is
hereby affirmed in part and remanded in part. On renmand, the
agency is directed to:

A. Tripartite

° Reexam ne, based on evidence in the underlying
adm ni strative record, whether its categorization of al
agricultural commodities in Canada is accurate and consi stent
and, in particular: (i) whether quantitative assessnent based on
FCRs (or equival ent data) would be appropriate in achieving
accurate and consistent categories, and (ii) what nunber of
comodi ties nmakes up the rel evant universe.

° Reexam ne the evidence and (i) determ ne the
nunber of agricultural comodities covered by Tripartite in the
same manner that it determ nes the nunber of commodities in
Canada, and (ii) identify the nunber of enterprises or industries
in Canada's agricultural sector and the nunber of enterprises or
i ndustries covered by Tripartite.

° Reexam ne its de facto specificity determ nation
and, in particular: (i) consider verified information arising
after the period of reviewregarding Tripartite's coverage, and
(i1) consider and respond to argunents presented by the CPC and

Canada during the fourth adm nistrative review regarding



Tripartite's expanding nature prior to and during the period of
revi ew

° Expl ai n whet her the history of paynents under
Tripartite (both during and before the period of review) is
probative of disproportionality or dom nant use. Furthernore,
explain how this evidence fits into its specificity analysis in
this case. For exanple, of what relevance is the fact that 52
percent of Tripartite benefits go to swi ne producers, when the
agency believes the programis used by |l ess than ten percent of
the potential participants.

° Expl ain whether it is appropriate to consider
di sproportionality/dom nant use with an eye only to Tripartite or
to the conbi ned experience under Tripartite and ASA and, if
conbi ned, whet her that woul d change the determ nation of
di sproportionality/dom nant use. Furthernore, respond to
Canada's and the CPC s argunents that sw ne producers do not
recei ve disproportionately | arge benefits because: (i) one-third
of all Tripartite participants are hog producers, (ii) hog
producers did not receive any paynents under Tripartite during
its first several years, (iii) the negotiations necessary to
establish a Tripartite agreenent are conplex and this is a
relatively recent government program and (iv) incone
stabilization schenes, like Tripartite, always benefit sone

products nore than others during any given year.



° Consi der the extent to which Canadi an authorities
exercise discretion in conferring benefits under Tripartite. 1In

considering this issue, Comerce nust, inter alia: (i) explain

whet her it believes the proposed countervailing duty regul ations
require the actual exercise of discretion or the ability to
exercise discretion, (ii) respond to Canada's argunent that there
is no record evidence that reveals governnent discretion to limt
the availability of Tripartite benefits, and (iii) respond to the
NPPC s claimthat Canadi an authorities have rejected Tripartite
agreenents for asparagus, sour cherries and corn.

B. FlL Sl

° Expl ai n how evi dence regarding the extent to which
FI SI covers Quebec's total agricultural value is relevant to a
finding of de facto specificity.

° To the extent it is deened relevant: (i) explain
why the absence of this evidence in connection with Tripartite is
not fatal to the agency's determ nation regarding that program
and (ii) consider the evidence added to the adm nistrative record
by the Panel's Prelimnary Ruling of Novenber 25, 1991 which
Quebec clainms will establish that FISI covers 35.8 percent
(i nstead of 27 percent) of Quebec's total agricultural val ue.

° Reexam ne the classification of cormmodities
covered by FISI during the period of review and since 1981, and
determ ne whether it is accurate and consistent with the
classification of all agricultural commodities in Quebec.
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° Reexam ne the finding that FISI has covered the
sanme fourteen commodities since 1981, in light of the finding in
Pork that 11 conmmodities participated in the program

o Finally, in accordance with its proposed
regul ations (and the Panel's analysis of Tripartite), Comrerce
shoul d consider on remand (i) whether there are dom nant users of
FI SI, or whether certain enterprises, industries, or groups
recei ve disproportionately large benefits, and (ii) the extent to
whi ch Quebec exercises discretion in conferring benefits under
FI SI .

C. Weanl i ngs

o Determ ne a separate rate for weanlings based on
the evidence in the adm nistrative record.

D. SHARP

o Recal cul ate the benefit received by sw ne
producers using data in the record on actual paynents.

E. ACBOP

° Reexam ne the final calculations in light of the
informati on added to the adm nistrative record by this Panel's
Novenber 25, 1991 ruling.

° Expl ain the extent to which protein supplenent and
vitam n consunption reduces the anount of grain consuned by hogs.

° Confirm wth appropriate reference to the record,

that its final calculations for ACBOP do not include paynents to



| ivestock other than hogs. |If this fact cannot be confirned,
Commerce should reconsider its determ nations on this issue.

F. EEA

o Renove paynments covering Ontario fromthe fina
cal cul ations for the FFA

The results of this remand shall be provided by the
agency to the Panel within 60 days of this decision. |If
amendnents to the Rul es of Procedure for Article 1904 binational

panel review are published in the Federal Reqister and Canada

Gazette prior to the issuance of the remand determ nation, the
parties are directed to follow those rules; otherw se, al
parties wll conmply with the existing rules and the tinme for
parties challenging the remand determ nation to submt comments

shall be 20 days.



Signed in the original by:

May 19, 1992 Murray J. Bel man
Dat e Murray J. Bel man
May 19, 1992 Gail T. Cumns
Dat e Gail T. Cumns
May 19, 1992 Davi d McFadden
Dat e Davi d McFadden
May 19, 1992 Sinon V. Potter
Dat e Sinmon V. Potter
May 19, 1992 G | bert W nham
Dat e G | bert Wnham



UNITED STATES-CANADA BINATIONAL PANEL REVIEW

IN THE MATTER OF:
USA- 91- 1904- 03
LIVE SWINE FROM CANADA

N N N N N

Addi tional Views
Chai r man NUrOrfay J. Bel man

VWiile | amin agreenent with the Panel's determ nation
to remand for further consideration Coormerce's finding of de
facto specificity of the Tripartite program | disagree with the
Panel's coments and suggestions regardi ng |inkage of ASA and
Tripartite that appear in footnotes 45 and 46 and the
acconpanyi ng text.

First, | believe that the issue of |inkage was not
rai sed by Canada (which submtted no briefs to Conmrerce) or the
CPC during the adm nistrative proceedi ngs and was thus beyond the
proper scope of our review under the principles of waiver and
exhaustion of admnistrative renedies. The passages from CPC s
Brief on Appeal, cited by the Panel at footnote 46 to justify
consideration of the |linkage issue, are not, of course, relevant
to the question whether the argunents were raised during the
adm ni strative proceedings. CPC s discussion of

di sproportionality, dom nant use and program coverage in its Case
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Brief submtted to Comrerce nakes no reference to ASA and i s
whol Iy confined to analysis of the Tripartite progranms. Case

Brief of CPC, 5-17. Earlier in that brief and even in its brief

on appeal, CPC stated: "These [Tripartite] plans * * * are
significantly different fromthe stabilization plans under ASA
found to be countervailable by the Departnent in 1985." CPC Case
Brief, 2; CPC Brief on Appeal, 14 (reference to "the Departnent”
changed to "Commerce"). In view of these facts, | believe it was
i nproper for the Panel to consider the |inkage argunent.

Secondly, | believe that the references quoted by the
Panel in footnote 45 do not "suggest"” that ASA should be |inked
wth Tripartite in Comerce's consideration of disproportionality
or dom nant use on remand. The statenent made by the Canadi an
Agricultural Stabilization Board (Tripartite agreenents stabilize
the "prices" of covered commodities) is plainly m staken, since
all parties agree that the Tripartite programis ainmed at inconme
mai nt enance, rather than price support. See e.g., Brief of
Canada on Appeal, 4-5. 1In the very sane report cited by the
Panel in footnote 45, the ASB stated that the ASA's nmain
objective is to stabilize "the prices" of covered commodities.
P.R 10 Ann. Rep. of the Agricultural Stabilization Board for the
year ended March 31, 1989, p. 1. It is difficult for me to see
how ASB's m sdescription of Tripartite can be said to support a
finding of linkage with ASA. The second statenent quoted in the
footnote, pointing out that products may not be covered
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si mul t aneously by ASA and Tripartite, offers nothing to the

anal ysis of |inkage under Commerce's practice or its proposed
regul ations, since, in isolation, it says nothing to suggest that
the two prograns are subject to joint adm nistration, were
enacted with the intent to treat industries equally, are ained at
simlar purposes or are eligible for comon funding. O course,
as noted above, none of these argunents was rai sed by Canada or
the CPC during the adm nistrative proceedings in this case.

In summary, | believe that the Panel has engaged in an
effort to breathe life into an agrunent not made bel ow and not
supported by its citations to the record. Wile Commerce, as
directed by the Panel, is now obligated to consider |inkage in
reconsi dering disproportionality and dom nant use, it is not
obligated to stretch the record or distort its own regulations in

doi ng so.
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