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OPINION AND ORDER OF THE PANEL

l. INTRODUCT ION

This Panel was constituted pursuant to Article 1904.2 of the
Uni ted States-Canada Free-Trade Agreenment ("FTA") to reviewthe
final determ nation of the International Trade Adm nistration,
U. S. Departnent of Commerce ("ITA"), in the admnistrative review
of the antidunping order on replacenent parts for self-propelled
bi t um nous pavi ng equi pnent from Canada for the period Septenber
1, 1987 through Decenber 31, 1988. |ITA s original determnation
inthis admnistrative review, rendered on May 15, 1990, 55 Fed.
Reg. 20175 (1990), was chall enged both by the Canadi an manuf ac-
turer, Northern Fortress, Ltd. ("Northern Fortress"), and by the
U S. petitioner in the original antidunping investigation, Blaw
Knox Construction Equi prent Corporation ("Blaw Knox"). Upon
review, this Panel affirmed ITA' s determnation in part and
remanded it in part. Panel Opinion and Order of May 24, 1991
("Panel Opinion"), Remand Rec. Doc. No. 1.! [TA' s deternination
upon remand, rendered on Decenber 15, 1991, Pub. Doc. No. 119,

satisfied neither Northern Fortress nor Bl aw Knox.

! References to docunents in the public record of this
Panel's review of ITA's original and remand determ nations are

desi gnated "Pub. Doc. No. ." References to docunents in the
publlc record of the original adnministrative review are desig-
nated "Adm n. Rec. Doc. No. ." References to docunents in the

public record of the adninistrative reV|em1upon remand are
desi gnated "Remand Rec. Doc. No.



Northern Fortress challenges | TA's remand determ nati on on
the grounds that: (a) |ITA exceeded its authority by correcting
errors that were not "mnisterial” and were not included in the
Panel's remand order; (b) ITA erroneously included goods of non-
Canadi an origin in its calculation of the antidunping margin; (c)
| TA inproperly resorted to "best infornmation available" ("BlIA")
after concluding that Northern Fortress had home- mar ket sal es of
mer chandi se simlar to that which it sold in the United States
and after further concluding that Northern Fortress failed to
provi de requested information on such sales; (d) ITA inproperly
resorted to BIA after concluding that | TA could not verify
Northern Fortress's constructed-value information; and (e) ITA
inproperly selected as BIA the 30.61 percent margin fromthe
original antidunping determ nation rather than using one of the

| ower margins determined in intervening adm nistrative reviews.?

2 During the remand proceedi ng, Northern Fortress filed two
nmotions with the Panel that were the subject of responsive
pl eadi ngs, one to expand the adm nistrative record to include an
auditor letter submtted to | TA by Northern Fortress and rejected
by I TA, Pub. Doc. No. 132, and another to extend the tine for
conpl etion of the remand investigation, Pub. Doc. No. 100. The
Panel denied the fornmer notion, Pub. Doc. No. 147. In response
to the latter notion, the Panel tw ce extended the tinme for
conpletion of the remand investigation, first for 15 days (to
Septenber 6, 1991), Pub. Doc. No. 107, and then for up to another
75 days (to Decenber 20, 1991), Pub. Doc. No. 117. The Panel
al so granted a non-controversial notion to expand the adm nistra-
tive record to include the constructed val ue questionnaire sent
to Northern Fortress on May 22, 1989, and di sposed of several
procedural notions concerning oral argunent, filing of surreplies
and surrebuttals, and briefing schedules. Pub. Doc. Nos. 117,
153, 170.
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For its part, Blaw Knox challenges I TA s remand determ na-
tion on the grounds that: (a) ITA inproperly added to the U. S.
price the full anobunt of Northern Fortress's paynents of the
Federal Sales Tax ("FST") w thout proof that the tax was passed
through to Northern Fortress's custonmers and i nproperly nade a
circunst ances-of-sale ("C0OS") adjustnment to foreign narket val ue
("FMV') to account for the "multiplier effect" of the FST; and
(b) I'TA erroneously selected as BIA the original 30.61 percent
antidunping margin rather than using the higher margin alleged in
t he anti dunpi ng petition.

| TA responds to these chall enges by urging the Panel to
affirmITA s remand determ nation in all respects.

On the basis of the admnistrative record (both in the
original admnistrative review and on remand), the applicable
law, the witten subm ssions of the parties, and the hearing held
on March 26, 1992 at which all parties were heard, the Panel:

REMANDS to | TA for reconsideration of its inclusion of
Nort hern Fortress sales of allegedly non-Canadi an goods, i ncl ud-
ing verification of the information on which ITArelies in this
regard, if verification is pronptly requested by Bl aw Knox; and

AFFIRMS | TA's determination in all other respects.



I1. THE ADMINISTRATIVE PROCEEDINGS AND DETERMINATIONS

This reviewis the third by a binational panel arising out
of anti dunpi ng proceedi ngs concerni ng replacenent parts for self-
propel | ed bitum nous pavi ng equi prent from Canada.® The ori gi nal
antidunping investigation resulted in a finding that the donestic
i ndustry was suffering injury by reason of inports of the subject
mer chandi se, which were being sold at a wei ghted-average margin
of 30.61 percent below fair value. 42 Fed. Reg. 44811 (1977).

Five adm nistrative reviews of the outstandi ng anti dunpi ng
order were conducted in the years follow ng the conclusion of the
original investigation, resulting in weighted-average dunping
mar gi ns ranging fromO0.53 percent to 4.20 percent. See Pub. Doc.
No. 61, at 8 n.8.

The sixth adm nistrative review, which is the focus of this
panel review, was originally requested by both Bl aw Knox and
Northern Fortress in Septenber 1988. Admn. Rec. Doc. Nos. 2,

3.4 After fits and starts by both ITA and Northern Fortress, see
Remand Rec. Doc. No. 1, at 4-10, Northern Fortress eventually
submtted three tardy responses to | TA questionnaires. The first

two responses, dated March 7 and March 23, 1989, Adm n. Rec. Doc.

2 The other two reviews were designated USA-89-1904-02 and
USA- 89- 1904- 03.

4 For the sake of sinmplicity, Northern Fortress and its
vari ous predecessor conpanies, including Fortress Allatt, Ltd.
and Allatt Limted, are referred to as "Northern Fortress." See
Pub. Doc. No. 47, at 6.
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Nos. 14, 16, were accepted by ITA, the third, dated June 15,
1989, was rejected as untinely under revised | TA regul ati ons
effective April 27, 1989, Admn. Rec. Doc. No. 23. In the Panel
Opinion, this Panel affirmed I TA' s decisions to accept the two
March subm ssions and to resort to BIA in place of the June
subm ssion. Remand Rec. Doc. No. 1.

Several other aspects of ITA s determ nation, however, were
remanded. First, the Panel remanded | TA's determ nation of the
dunping margin on the approximtely 75 percent of the sales as to
whi ch | TA accepted information, in order for ITA (a) to correct
certain calculations that | TA conceded were based on hone- mar ket
sal es that were not contenporaneous or sufficient in nunber, (b)
to verify FST paynents by Northern Fortress, and (c) to verify,

i f requested by Bl aw Knox, any information used by ITA to cal cu-
|ate third-country sales prices or constructed val ues for those
home- mar ket sales found to be insufficient or non-contenpora-
neous. Second, the Panel remanded I TA's selection of the 30.61
percent antidunping duty as the BIA dunping margin for the
remai ni ng 25 percent of Northern Fortress's sales, in order for

| TA to reconsider the appropriate BIA after redeterm ning the
actual dunping margin on the 75 percent of the sales as to which
| TA had record evidence. The Panel declined to reach the issue
whet her I TA erred in making adjustnments for the FST paynents,
pendi ng verification that the paynents had been made by Northern

Fortress. 1d.



Upon remand, | TA assigned a new case analyst to the investi-
gation, identified the errors it perceived in the original home-
mar ket sal es conpari sons, and issued a new questionnaire, dated
June 14, 1991, calling for FW information on an additional 233
parts sold by Northern Fortress in the United States. Renmand
Rec. Doc. No. 3. Like the questionnaires originally issued in
the adm nistrative review, the June 14 questionnaire specifically
requested FW information on "honme market sal es of nerchandi se
simlar to that" sold in the United States and on cost data
rel evant to constructed value. Conpare id. at 1, with Adm n.

Rec. Doc. No. 4, at B-1, and Admin. Rec. Doc. No. 22, at 1.°
Foll ow ng a Northern Fortress request for additional response
time, | TA set the deadline for Northern Fortress's response at
July 2. Remand Rec. Doc. No. 5.

Wthin two weeks after issuing the questionnaire, however,
| TA deci ded to convert the | anguage of the conputer program used
to analyze the Northern Fortress data from FORTRAN to SAS.® The

conversion revealed that | TA's adm ni strative revi ew determ na-

S|ITA reiterated its interest in information on sinlar
mer chandi se in a tel ephone conversation with counsel for Northern
Fortress on June 17. Renmand Rec. Doc. No. 6.

S lronically, Northern Fortress's two responses in March of
1989 had originally been submtted on conputer tapes in SAS.
Because I TA's then case anal yst was not famliar wth SAS,
however, | TA converted the tapes into FORTRAN. Pub. Doc. No.
162, at 116 (M. G esze). The conversion back into SAS was
deened necessary because FORTRAN was not the new case anal yst's
forte. Pub. Doc. No. 159, at 11 n.12.
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tion, which had been 19 nonths in the nmaking -- from Septenber
1988 to May 1990 -- and which ITA had | argely defended before the
Panel, rested on arithnetic quicksand. Fully 888 home- mar ket
sal es had been inadvertently excluded from consideration during
the admi nistrative review, Pub. Doc. No. 159, at 11 n.12, sub-
stantially changi ng the universe of contenporaneous sales.’
Consequently, although 58 of the 233 U S. parts of which ITA
had inquired in its remand questionnaire now appeared to be
al ready mat ched with cont enporaneous hone- mar ket sal es, 132 ot her
U.S. parts not addressed in the questionnaire now required FW
data. 1d. To gather information on these 132 parts, |TA issued
a second questionnaire, dated July 3, one day after Northern
Fortress tinely submtted its response to the now apparently
i naccurate first questionnaire. The same questions about simlar
nmer chandi se and constructed val ue were posed, and the deadline of

July 17 was inposed. Remand Rec. Doc. No. 9.8

" | TA al so discovered -- and corrected -- several other
errors in the admnistrative review, which it considered "m ni s-
terial." These errors were: (a) use of a 10.71-percent FST rate

in the calculation of tax adjustnents, rather than the correct
12-percent rate; (b) failure to make tax adjustnents for certain
sales; (c) use of data from another adm nistrative revi ew peri od
to make adjustnments for U S. and honme-nmarket credit, warranty,
and sal es comm ssion expenses; (d) deduction from FW of anobunts
for honme-market inland freight and honme-market indirect selling
expenses despite the absence of record evidence of such freight
and expenses; and (e) exclusion of 312 U S. sales with a final
selling price of U S.$2.00 or less. Pub. Doc. No. 119, at 10.

8 The record is silent as to the rationale for | TA s deci -
sion not to withdraw the first remand questionnaire and i ssue an
(continued. . .)
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In its response to the first questionnaire, Northern
Fortress explained that it was "not providing data on home market

sales of [simlar] nerchandise,"” because Northern Fortress
did not believe "that there are "simlar' replacenment parts
within the statutory nmeaning of the term" Remand Rec. Doc. No.
7, at 1.° The balance of Northern Fortress's questionnaire
response was devoted to constructed-val ue i ssues. The response
therefore failed to clarify the honme-market sales information
submtted by Northern Fortress on March 7 and 23, 1989, i ncluding
the informati on on home-market inland freight and home- mar ket
i ndirect selling expenses.?

Rat her than await responses to its second questionnaire, due

on July 17, ITA proceeded with its schedul ed verification on July

8. ..continued)
accurate new one. Instead, by insisting on a response to its
first questionnaire, ITA forced Northern Fortress to conpile
further information on 58 U S. parts for which, it turned out, no
such informati on was needed.

°lnits two March 1989 responses to the initial |TA ques-
tionnaire, Northern Fortress had not responded to | TA s request
for information on sales of simlar nerchandise. See Adm n. Rec.
Doc. Nos. 4, 22.

0 1nits March 7, 1989 questionnaire response, Northern
Fortress answered "NV A (F. O B. Downsview, Ontario)" to ITA s
guestion about honme-market inland freight, Adm n. Rec. Doc.

No. 14, Section B, and "N A" to I TA's gquestion about home-market
selling expenses, id. Northern Fortress's March 7 transmttal
letter refers to a "schedule of indirect hone market expenses”
bei ng "provided under separate cover," id., but no such schedul e
appears on the record. In its March 23, 1989 questionnaire
response, Northern Fortress gave identical answers to the freight
and selling expenses questions, Adm n. Rec. Doc. No. 16, Section
B, but made no reference to further schedul es.
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10-12. 11 Less than 48 hours before verification was to begin in
Canada, I TA issued its verification outline to Northern Fortress,
a five-page, single-spaced docunent calling for Northern Fortress
to produce, at verification, extensive information about its
operations and about specific parts and transactions. Remand
Rec. Doc. No. 10.

It does not appear fromthe record, however, that |ITA
actually insisted that the docunentation requested in the verifi-
cation outline be presented at the outset of the verification.

In the course of the three-day verification, |ITA focused on three
guestions: whether Northern Fortress had paid the FST, whether
Nort hern Fortress had nade hone-nmarket sales of simlar merchan-
di se, and whet her the constructed-value information in Northern
Fortress's July 2 questionnaire response was accurate. Remand
Rec. Doc. No. 14. Lack of Northern Fortress docunentation
appears to have been an issue only with regard to the verifica-

tion of constructed val ue.

11 By proceeding with its verification before the response
to its second questionnaire was due, |TA risked having to conduct
a separate verification once the response was submtted or having
to assune that the verifiability vel non of the first question-
naire response applied equally to the second questionnaire
response. This awkward adm ni strative posture was eased when
Northern Fortress failed to submt a response to the second
guestionnaire. Northern Fortress sought an extension of tine
wi thin which to respond, Remand Rec. Doc. No. 12, but the exten-
sion was denied by |ITA, Remand Rec. Doc. No. 13. No response to
the second questionnaire was ever submtted.
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Wth respect to FST paynents, |TA exam ned several randomy
sel ected transactions and determned to its satisfaction that,
with few exceptions, the FST paynents were nmade on Northern
Fortress's hone-market sales and that Northern Fortress's export
sales were exenpt fromthe FST. |In the absence of certain
docunents, such as the FST payabl e | edger, bank statenents, and
cancel | ed checks, |ITA exam ned alternative docunents, such as tax
returns, copies of checks, and general |edgers. |ITA did not seek
to verify whether Northern Fortress's paynents of the FST had
been passed through to its custoners.

Wth respect to simlar nerchandise, |ITA selected four parts
sold in the United States by Northern Fortress and found identi -
cally naned parts sold in Canada for three of those four -- the
mai n auger, the screed plate, and the floor plate. |TA deter-

m ned that for each of the three pairs of parts with identica
names, the cost of manufacture of the part sold in the United
States was within 20 percent of the cost of manufacture of the
part sold in Canada, the range within which ITA typically con-
siders otherw se conparable parts to be "simlar."” Although the
pairs of parts were not interchangeabl e because of differences in
configuration or material conposition, |ITA concluded that the
pairs of parts were reasonably conparable in these respects. |TA
al so concluded that the corresponding U S. and Canadi an parts
served the sanme purpose -- distributing asphalt (main augers),
spreadi ng asphalt evenly (screed plates), and preventing asphalt
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fromfalling through the floor of the paving machine (floor
pl at es).

Wth respect to constructed value, |ITA encountered a nunber
of difficulties at verification. According to Northern
Fortress's questionnaire response of July 2, Remand Rec. Doc. No.
7, at 8, the cost of each product was cal cul ated "by taking the
standard cost and addi ng [a manufacturing vari ance percentage]
arrived at by expressing actual manufacturing variances as a
percentage of total cost of sales.” |TA was unable at verifica-
tion, however, to obtain any docunentation of "actual manufac-
turing variances" or to substantiate the reported percentage by
exam nation of Northern Fortress's financial records. |TA also
was unable to verify Northern Fortress's |abor variances, adjust-
ments of selling expenses, non-adjustnent of adm nistrative
expenses, exclusion of certain warehouse expenses, exclusion of
i nterest expenses, inventory values, and costs of goods sol d.
| TA did verify certain elenents of Northern Fortress's con-
structed-value information, including | anded materials costs and
average wage rate; it also verified Northern Fortress's excl usion
of certain non-Canadi an parts.

Both Northern Fortress and Bl aw Knox criticized ITA s
verification. Northern Fortress argued, in comrents on the
verification report, that the pairs of parts conpared by ITA in
its verification of simlar nerchandi se were not sufficiently
conparable in configuration and material conposition to be deened
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"simlar" and that | TA's customary cost-of-production test for
simlarity was i nappropriate for replacenent parts. Northern
Fortress also objected to I TA's consideration of the constructed-
val ue information, claimng that |ITA did not request or exam ne
avai l abl e information that could have answered its various
guestions. Remand Rec. Doc. No. 17. Blaw Knox argued that ITA
failed to verify that Northern Fortress had actually paid the FST
due to the unavailability of the FST payabl e |edger, cancelled
checks, and bank statenents. Remand Rec. Doc. No. 15.

On August 9, in response to a notion by Northern Fortress
for an order extending the time for conpletion of the renmand
investigation and, in particular, directing | TAto extend the
time for response to the second questionnaire, the Panel issued
an order extending for up to 75 days -- to Decenber 20, 1991 --
the deadline for rendering a remand determ nation. The Panel
left to I TA's discretion the establishnent of the schedul e and
conpletion date. Pub. Doc. No. 117. Later on August 9, ITA

issued its prelimnary determination. Remand Rec. Doc. No. 19.12

12 Northern Fortress's uncontroverted statenment on the
record is that the prelimnary determ nati on was rendered at
"approximately 5 p.m" on August 9, Remand Rec. Doc. No. 21,
after the Panel's August 9 order was dissem nated. The record
does not disclose whether I TA' s issuance of the prelimnary
determ nation within hours after the Panel extended the tine for
conpl etion of the remand investigation represents a sheer coinci-
dence or an adm nistrative decision effectively to foreclose
further fact-gathering. <. 19 CF. R 8 353.31(b)(2) (1991) ("in
no event will [ITA] consider unsolicited questionnaire responses
submtted after the date of publication of [ITA s] prelimnary

(continued. . .)
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In the prelimnary determ nation, |ITA announced a wei ght ed-
average dunping margin of 19.47 percent. |TA stated that, as a
result of its correction of various mnisterial errors, the
proportion of U S. sales as to which actual dunping margins could
be cal cul ated by conparison with contenporaneous sal es of iden-
tical nmerchandi se had declined fromthe 75-percent |level found in
the original admnistrative review determ nation to 56 percent.
As to these sales, ITAprelimnarily determned a margin of 10.77
percent, after adjusting for Northern Fortress's FST paynents.

Id. at 2-3.

As to the remaining 44 percent of U S. sales, ITA prelim -
narily determned to resort to BIA, on two grounds. First,
according to I TA, Northern Fortress had failed to provide infor-
mation on its sales of simlar nerchandi se, thereby justifying
| TA's use of BIAwith respect to all remaining sales. Second,
| TA determ ned, even if simlar merchandi se did not exist, nuch
of Northern Fortress's constructed-val ue information could not be
verified, and BI A was therefore the appropriate substitute for

all constructed-value information. |d. at 16-17.

12, .. continued)
determnation"); id. at 8 353.31(a)(1)(ii) (for a final determ -
nation in an admnistrative review, "factual information for
[ TA's] consideration shall be submtted not later than . . . the
date of publication of [ITA' s] prelimnary results"). Follow ng
its prelimnary determ nation, |ITA denied Northern Fortress's
request that verification be reopened and that the then-el apsed
time for submtting a response to the July 3 questionnaire be
extended. Remand Rec. Doc. No. 25.
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As its BIArate, ITA selected the 30.61 percent margin from
the original antidunping investigation. |ITA rejected all adm n-
istrative review margins that were bel ow 10. 77 percent because
choi ce of any such margin woul d have " rewarded' Northern
Fortress for its nonconpliance.” 1d. at 18. |ITA also rejected
the 14.43 percent margin calculated for the exporter's sales
price ("ESP") transactions of Northern Fortress in the second
adm nistrative review, on the grounds that this margin was based
on only 29 percent of the respondent's sales and therefore was
not a "final dunping margin." [d.*® |ITA also rejected the
previ ous adm ni strative review margins and the 14.43 percent
mar gi n because Northern Fortress's actions had "significantly
i npeded the conpletion" of the adm nistrative review initially
and upon remand. 1d. Finally, ITArejected the 57.13 percent
margin alleged in the original antidunping petition because
Nort hern Fortress had never "deliberately refuse[d] to submt
data" and therefore "selection of the nost adverse BIA rate" was
not warranted. [d. at 19.

After consideration of witten and oral comments by both
Bl aw Knox and Northern Fortress, Remand Rec. Doc. Nos. 28, 34,
35, 36, 37, ITAinvited Northern Fortress to clarify its claim

that certain U S. sales included in | TA's margi n cal cul ati ons

13 Unaccountably, ITA refers to this margin throughout the
record as "14. 30" percent, although the Federal Register notice
in which the margin was announced refers to 14.43 percent. 51
Fed. Reg. 7601, 7602 (1986).
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were outside the scope of the investigation. Remand Rec. Doc.
No. 38. Northern Fortress tinely submtted information on parts
that it considered beyond the scope of the investigation because
they fell into one of three categories: (a) "nuts and bolts"
(Northern Fortress's characterization of itens priced at

U S.$2.00 or less), (b) parts of non-Canadi an origin, and (c)
attachnments inadvertently included in Northern Fortress's
guestionnaire response. Remand Rec. Doc. No. 39. The record
does not indicate ITA's disposition of this information; the
final determnation states sinply that | TA excluded fromits
calculations "only those parts that we could specifically
identify as nuts, bolts, attachnents, OEM parts, and parts not of
Canadi an origin." Pub. Doc. No. 119, at 18.

In the final determnation, |ITA essentially affirnmed its
prelimnary determ nation. |TA defended its correction of two
"mnisterial errors" against Northern Fortress objections that
the "errors" were not mnisterial but rather changes in I TA
policy and that their correction in any event was not within the
scope of the remand. The disputed corrections involved, |ITA
stated, unintentional errors -- the deduction from FW of home-
mar ket inland freight and hone-nmarket indirect selling expenses
in the absence of evidence of such freight and expenses, and the
exclusion of 312 U S. sales with a final selling price of
U S . $2.00 or less. 1d. at 13-18. |ITA also maintained its
prelimnary positions on the FST adjustnents, despite Bl aw Knox's

-15-



objections, id. at 18-25, and on the resort to BIA due to the

| ack of information on sim/lar nerchandi se and due to the failure
of verification of the information on constructed val ue, despite
Northern Fortress's objections, id. at 26-45.

As for the selection of the BlArate, |ITA defended its
choice of the 30.61 percent margin. 1d. at 45-53. |TA stated
that it nade a "rebuttable adverse presunption” that the margin
fromthe original antidunping determ nation was a reasonably
accurate reflection of current margins. 1d. at 47. It then
considered as alternative BIA rates the margins determned in
subsequent adm nistrative reviews, the 14.43 percent margi n on
ESP sales in the second adm nistrative review, and the 57.13
percent margin alleged in the antidunping petition. |TA rejected
the adm nistrative review rates because they woul d have
"“rewarded' [Northern Fortress] for its failed verification and
repeat ed nonconpliance with information requests.” [d. at 49.
| TA rejected the 14.43 percent ESP nmargin because (a) it was not
a final margin, id., (b) Northern Fortress had "significantly
i npeded” the investigation, id. at 50, and (c) "[i]n the absence
of current information," the presunption that the highest prior
margi n was probative of current margi ns was not rebutted, id. at
52. Finally, ITArejected the 57.13 percent margi n because
Northern Fortress had not "deliberately refuse[d]" to submt

information. 1d. at 51.
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In reaching its final determnation, then, ITA nodified its
prelimnary findings only to the extent necessary to correct
errors in the calculation of adjustnents for the FST and for
home- mar ket credit expenses. 1d. at 13. These mnor corrections
resulted in a revised dunping margi n of 10.84 percent on the 56
percent of U S. sales as to which contenporaneous homne- mar ket
sal es of identical nerchandise were identified. Wen this margin
was weighted with the BIA rate of 30.61 percent applied to the
remai ni ng 44 percent of U S. sales, the final weighted-average
margin on remand was 19.57 percent. 1d.

Bot h Bl aw Knox and Northern Fortress tinely requested panel
review of ITA's final remand determ nation. Pub. Doc. Nos. 126

127.

I11. THE STANDARD OF REVIEW

Under the FTA, an Article 1904 binational panel review of a
U.S. antidunping determnation is to be conducted in accordance
with United States law. FTA Article 1902.1. The applicable
United States law includes not only the U S. antidunping | aws --
the "relevant statutes, legislative history, regulations, adm n-
istrative practice, and judicial precedents,"” FTA Article 1904.2
-- but also the "standard of review . . . and the general | egal
principles that a court of the [United States] otherw se would

apply to a review of a determ nation of the conpetent investigat-
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ing authority,” FTA Article 1904.3. The "general |egal princi-
pl es" applied by a U S. court include "standing, due process,
rules of statutory construction, nootness, and exhaustion of
admnistrative renedies.” FTA Article 1911

The "standard of review' requires the Panel to hold unl awf ul
the I TA determ nation under reviewif it is found to be "unsup-
ported by substantial evidence on the record, or otherwise not in
accordance with law." 19 U. S.C. 8§ 1516a(b)(1)(B) (1988) (i ncor-
porated by reference in FTA Article 1911). In the Panel Opinion,
this Panel surveyed the contours of the "substantial evidence"
standard. Remand Rec. Doc. No. 1, at 14-17. Rather than
repeating that survey here, the Panel incorporates it by
reference. 4

One el enent of our previous discussion of the standard of
review bears restating here. A recurrent issue in this remand
reviewis the lawful ness of ITA' s interpretation of one or

anot her provision of the antidunmping |laws. Were the determ na-

4 Anmong the cases cited in the Panel Opinion's discussion
of the standard of review -- as well as in its discussion of the
selection of a BIArate -- was Marsuda-Rodgers Int'l v. United
States, 719 F. Supp. 1092 (CIT 1989). See Remand Rec. Doc. No.
1, at 14-15, 44 n.33. After the Panel Opinion was issued, the
Panel | earned that the decision in Marsuda- Rodgers had been
reversed w thout published opinion by the U S. Court of Appeals
for the Federal Circuit. See 923 F.2d 871 (Fed. Cr. 1990). The
unofficially published version of the two-paragraph opinion
indicates that the reversal did not relate to either of the
points for which the Panel cited Marsuda- Rodgers. See 1990 U. S
App. LEXIS 20703. In any event, the substance of the Panel
Opi ni on woul d not have been altered by the deletion of citations
t o Marsuda- Rodgers.
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tion under review rests on the agency's interpretati on and

i npl ementation of the statute that the agency is responsible for
adm nistering, that interpretation and inplenentation nust be
accorded deference. The United States Suprene Court has decl ared
that a reviewing court "may not substitute its own construction
of a statutory provision for a reasonable interpretation nmade by

the . . . agency." Chevron U S A v. Natural Resources Defense

Council, 467 U S. 837, 844 (1984). To satisfy the "substanti al
evi dence" standard, "it is not necessary for a court to find that
t he agency's construction was the only reasonabl e one or even the
readi ng the court would have reached if the question initially

had arisen in a judicial proceeding.” Federal Election Commn v.

Denocratic Sen. Canp. Comm, 454 U. S. 27, 39 (1981). This

principle has been applied repeatedly in reviews of ITA s anti -

dunpi ng determ nations. See, e.g., UHF.C Co. v. United

States, 916 F.2d 689, 698 (Fed. Cr. 1990); Rhone Poul enc, Inc.
v. United States, 899 F.2d 1185, 1190 n.9 (Fed. Cr. 1990); [CC

Indus., Inc. v. United States, 812 F.2d 694, 699 (Fed. Cr

1987). Consistently with this standard of review, the Panel
upholds I TA's interpretation of the antidunping | aws unl ess that

interpretation i s unreasonabl e.
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IV. THE ISSUES AND HOLDINGS
The Panel divides the issues presented for reviewin three
categories: (A those pertaining to ITA's calculation of a
dunpi ng margi n on approximately 56 percent of Northern Fortress's
U S sales, as to which it received informati on on contenpor a-
neous home- mar ket sales of identical nmerchandi se; (B) those per-
taining to I TA's decision to resort to BIAin determning a
dunpi ng margi n on approxi mately 44 percent of Northern Fortress's
U S. sales, as to which it considered information on sal es of
simlar nmerchandi se and information on constructed value; and (O
those pertaining to I TA's selection of the margin fromthe
original antidunping investigation -- 30.61 percent -- as the BIA
rate. Each of the categories of issues will be addressed in
turn.
A Whether the International Trade Administration®s
Calculation of the Dumping Margin on 56 Percent
of the Sales to the United States was Supported

by Substantial Evidence on the Record and was
Otherwise in Accordance with Law

| TA's cal cul ation of the dunping margin on the 56 percent of
U S. sales as to which ITA had information of hone-nmarket sales
of identical nmerchandise is challenged in three respects. First,
Northern Fortress contends that | TA exceeded its authority in
correcting two "mnisterial" errors. Second, Bl aw Knox contends
that I TA unlawfully adjusted the dunping margin to of fset

Northern Fortress's paynent of the FST. Third, Northern Fortress
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contends that | TA erroneously included sales of goods of non-
Canadi an origin. The Panel considers these three contentions
seriatim W sustain ITA's actions in the first and second
respects; we remand for reconsideration of the third.

1. The Correction of Ministerial Errors?

In its remand determ nation, |ITA corrected five errors nmade
during the original admnistrative review that | TA consi dered
"mnisterial.” First, ITA had used a 10.71-percent FST rate in
the calculation of tax adjustnents, rather than the correct 12-
percent rate. Second, |ITA had failed to nmake tax adjustnents for
certain sales. Third, ITA had used data from anot her adm ni stra-
tive review period to make adjustnents for U S. and hone-market
credit, warranty, and sal es comm ssion expenses. Fourth, |ITA had
deducted from FW anounts for hone-market inland freight and
home- mar ket indirect selling expenses despite the absence of
record evidence of such freight and expenses. Fifth, |ITA had
excluded 312 U S. sales with a final selling price of U S. $2.00
or less. Pub. Doc. No. 119, at 10.

The first three of these corrections are not disputed, and
t he Panel therefore does not disturb them The fourth and fifth
corrections are challenged by Northern Fortress, on the grounds

that these are not corrections of "mnisterial" errors but

15 Panel i sts Brown and Lacoste present Separate Dissenting
Views on the correction of mnisterial errors at Part V of this
Qpi nion, infra.
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"substantive changes in . . . policy.” Remand Rec. Doc. No. 36,
at 26. As such, Northern Fortress argues, these revisions in the
original admnistrative review determ nation are beyond I TA's
authority and beyond the scope of the remand order.
Id. at 26-30.

The Panel first reviews the |l egal standard for the correc-
tion of mnisterial errors and then exam nes each of the two
di sputed corrections in turn. W conclude that ITA s interpreta-
tion of the statutory provision for correction of "mnisteri al
errors" was not unreasonable and that its correction of the two
di sputed errors was supported by substantial evidence on the
record.

a. The Legal Standard

The crux of the dispute over I TA's correction of "mniste-
rial errors" is whether |ITA reasonably interpreted the statutory
provi sion that authorizes such corrections. The provision,
enacted as part of the Omibus Trade and Conpetitiveness Act of
1988, reads as foll ows:

Correction of Ministerial Errors.

The adm ni stering authority shall estab-
lish procedures for the correction of mnis-
terial errors in final determnations within
a reasonable tinme after the determ nations
are issued under this section. Such proce-
dures shall ensure opportunity for interested
parties to present their views regardi ng any
such errors. As used in this subsection, the
term"mnisterial error” includes errors in
addition, subtraction, or other arithnetic
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function, clerical errors resulting from

i naccurate copying, duplication, or the like,

and any other type of unintentional error

whi ch the adm nistering authority considers

m ni sterial .
19 U S.C. 8§ 1675(f) (1988).1

I n essence, Northern Fortress urges a narrow interpretation

of this provision, one that would bar I TA from construing as
"mnisterial errors" the deduction fromFMW of anmounts not on the
record and the failure to include 312 U S. sales with a selling
price of U S $2.00 or less. |ITA prefers a nore expansive readi ng
of the statute, one that would permt ITA to characterize these
actions as "mnisterial errors" and, thereby, to justify taking
remedi al steps. The Panel considers the Northern Fortress
interpretation not unreasonable, but neither do we find ITA s
interpretation unreasonable. |In reaching the latter concl usion,
t he Panel exam nes the statutory |anguage, the common neani ng of

"mnisterial,"” the legislative history, the relevant case | aw
both before and after the enactnent of the provision, and the

pur pose of the antidunping | aws.

1 The corresponding | TA regul ation defines "mnisterial
error” by tracking the statutory | anguage:

For purposes of this section, "mnisterial
error"” means an error in addition, subtrac-
tion, or other arithnetic function, clerical
error resulting frominaccurate copying,
duplication, or the like, and any other type
of unintentional error which the Secretary
considers mnisterial.

19 C.F.R § 353.28(d) (1991).
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First, the statutory |l anguage permts an interpretation of
the term"mnisterial error"” that goes beyond arithnetic and
clerical mshaps. The provision divides "mnisterial errors”
into three categories: (a) "errors in addition, subtraction, or
other arithmetic function,” (b) "clerical errors resulting from
I naccurate copying, duplication, or the like," and (c) "any ot her
type of unintentional error which the adm nistering authority
considers mnisterial." The phrase "or the |like" at the end of
the "clerical errors" category suggests the inclusion in that
category of all errors of a clerical type. The third category,
then, can reasonably be understood to enconpass errors other than
arithmetic or clerical ones.

Notably, with respect to this third category, Congress
declined to provide exanples or guidelines. Congress granted to
| TA -- the "adm nistering authority" -- the authority to correct

"any other type of unintentional error [it] considers mniste-

rial." Thus, the statutory |anguage is certainly open to --
i ndeed, it expressly contenplates -- ITA s discretionary inter-
pretation of the phrase "other type[s]" of errors. |In light of

this explicit statutory grant of adm nistrative discretion, ITA' s
expansi ve interpretation of the "m scel |l aneous errors" provision
i s due consi derabl e deference.

Second, the common neaning of the word "mnisterial” is
consistent wwth I TA' s expansive statutory interpretation.
"Mnisterial" is defined in standard dictionaries as "an act or
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duty belonging to the adm nistration of the executive function in

government ," Webster's Third New International Dictionary 1439

(1986), or "an act that a person after ascertaining the existence
of a specified state of facts perforns in obedience to a nmandate
of legal authority w thout the exercise of personal judgnent upon
the propriety of the act and [usually] w thout discretioninits
performance,” id., or "an admnistrative act carried out in a
prescribed manner not allow ng for personal discretion,”

Webster's New Wrld Dictionary 905 (1980). These definitions

indicate that the term"mnisterial" denotes a non-di scretionary
act taken in the admnistration of |legal authority. A "mnis-

terial error," then, enconpasses not solely arithmetic and
clerical errors but also nore generally those errors arising from
| TA's adm nistration of the antidunping laws. By this
definition, ITA may not invoke the statutory provision to alter
its discretionary exercise of authority -- by adopting new
adm nistrative policies or nmethodol ogies -- but it may correct
its erroneous inplenentation of existing policies and
met hodol ogi es.

Third, the legislative history provides no basis for a
restrictive interpretation of the statute. The |legislative
history is sparse. The Conference Report on the 1988 trade

| egi sl ati on makes only the follow ng brief coment on the "mnis-

terial errors" provision:

- 25-



[ The provision] requires Comrerce to estab-

lish procedures for the correction of mnis-

terial errors (i.e., mathematical or clerical

or other unintentional errors), wthin a

reasonable time after final determ nations,

or review of such determ nations, and to

ensure that interested parties have an oppor-

tunity to present their views regardi ng such

errors.
H R Rep. No. 576, 100th Cong., 2d Sess. 624 (1988). An accom
panyi ng summary of the conference agreenent omts any reference
what soever to the provision. See Conf. Comm Print 84-119, 100th
Cong., 2d Sess. 12-13 (1988).

A reasonabl e inference fromthis | ack of congressiona
di scussion is that Congress did not consider this provision to be
of great significance. Congressional attention seens to have
been on the procedural framework for correction of mnisterial
errors -- the establishnent of a reasonable tine after final
determ nations, the opportunity for interested parties to present
their views -- rather than on the scope of the errors thensel ves.
Certainly there is nothing in the legislative history that
suggests a congressional intention to inpose a newy stringent
substantive limtation on the types of errors that |ITA could
correct.
Fourth, the case |l aw regarding the correction of |ITA errors,

both before and after the 1988 provision was enacted, supports a
broad interpretation of "mnisterial error.” The courts have
consistently encouraged I TAto correct errors, whether its own or

t hose of others, and whether with or without judicial direction.
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See, e.q., Brother Indus., Ltd. v. United States, 771 F. Supp.

374, 384 (CIT 1991) (noting that ITA's "own errors can call for

correction wthout judicial intrusion"); Seranpore |ndus. Pvt.

Ltd. v. United States Dept. of Conmmerce, 696 F. Supp. 665, 673

(CT 1988) (remanding for correction of errors although such

correction was not within scope of earlier remand); Sonco Steel

Tube Div. v. United States, 694 F. Supp. 959, 965 (CI T 1988)

(approving correction of error in which I TA overl ooked its own
precedent; rejecting claimthat such correction represented

"policy changes"); Badger-Powhatan v. United States, 633 F. Supp.

1364, 1368 (CIT 1986) ("anmendnent [by I TA], before or after

remand, is appropriate when the agency has utilized a legally
i nproper nmethod in making a determ nation or when the original
determ nation contains an error of inadvertence or m stake");

Glnore Steel Corp. v. United States, 585 F. Supp. 670, 674 (CT

1984) (noting ITA's authority to correct, sua sponte, judgnents

based on clerical errors, inadvertence, or mstake). |Indeed, the
Court of International Trade recently observed that "failure to
reopen a determ nation which is known to be based on erroneous
factual information that would clearly mandate a change in result

woul d itself be arbitrary and capricious.” Koyo Seiko Co. v.

United States, 746 F. Supp. 1108, 1111 (CT 1990). This sane

court cited the newy enacted "mnisterial errors" provision as a
sign of congressional intention not to restrict, but rather to
encourage, correction of errors by ITA |d.
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Consistently with this judicial support of ITA's correction
of errors, the courts have remanded | TA determ nations for the
correction of a wide range of errors both before and after the
"mnisterial errors" provision was enacted. Before the passage
of the provision, the courts remanded for correction of such
errors as: failure to adjust for fluctuating yearly costs,

Asoci aci on _Col onbi ana _de Exportadores de Flores v. United States,

704 F. Supp. 1114, 1118 (C T 1989); doubl e-counting of paynents
received by a foreign manufacturer froma foreign governnent,
failure to take into account physical differences in nerchandi se,
failure to delete a reported sale that had been cancell ed,
incorrect classification of a sale as heavy casting as opposed to
light casting, failure to adjust freight charges for the cost

di fference between gross and net weight, and failure to adjust

for bank charges, Al hanbra Foundry Co. v. United States, 701

F. Supp. 221, 222-23 (CT 1988); failure to nake adjustnent for
differences in credit costs between the U S. and honme narkets,

m st aken conpari son of constructed value wth a home-market sale
to determ ne the dunping margin, and om ssion of certain hone-

mar ket sales in cal culati on of FMV, Washi ngton Red Raspberry

Commin v. United States, 11 CI T 463, 8 |ITRD 2559, 2559 nn. 4-6

(AT June 26, 1987); and failure to recal culate the antidunping
duty deposit rate in |light of an anended dunpi ng margi n, Badger -
Powhatan v. United States, 633 F. Supp. 1364, 1373 (CI T 1986).
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Since the passage of the "mnisterial errors" provision, the
courts have ordered the correction of an equally broad range of
errors. Such errors include: failure to adjust for start-up

costs in determning constructed value, Floral Trade Council V.

United States, 775 F. Supp. 1492, 1505 (CIT 1991); failure to

adj ust for appreciation in the value of Japanese yen in 1985- 86,
failure to adjust for the full anobunt of a clained rebate in
conputing FWV, doubl e-counting of corporate advertising expenses
in conputing ESP, failure to make a COS adjustnent for certain

di rect expenses and deduction of an incorrect anmount of indirect
expenses in the ESP of fset adjustnent, doubl e-counting of packing
expenses in determ ning constructed val ue, deduction of an
incorrect ESP offset adjustnment as a result of a conputer
progranm ng error, double-counting of certain export sales, use
of incorrect sales dates, exchange rates, and FW in cal cul ating
dunping margins, failure to del ete erroneous hone-market sales
information fromthe conputer database, and failure to adjust for

a home- mar ket conm ssion in conputing FW/, Brother Indus., Ltd.

v. United States, 771 F. Supp. 374, 384-89 (CIT 1991); and

incorrect treatnment of certain expenses as indirect selling

expenses, Daewoo Electronics Co. v. United States, 760 F. Supp.

200, 210 (AT 1991). These cases reveal no judicial reluctance
to direct or approve correction of ITA errors, even if not

strictly arithnmetic or clerical. The consistency of this judi-
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cial approach to the correction of errors supports an expansive

reading of the "ministerial errors" provision.

7 1n their Separate Dissenting Views, infra, Panelists
Brown and Lacoste question the relevance of the cited cases in
whi ch the courts have remanded | TA determ nations for correction
of various errors, errors that Panelists Brown and Lacoste woul d
not consider "mnisterial" because the errors are not nerely
arithnmetic or clerical mstakes. |In their view, the Court of
International Trade has authority to order the correction of a
broader range of errors than I TA has authority to correct on its
own initiative.

Apart from one exceptional circunstance, the Panel majority
considers the authority of ITA and that of the Court of Interna-
tional Trade to be essentially co-extensive in this regard. The
exception is addressed in Zenith Electronics Corp. v. United
States, 884 F.2d 556, 562 (Fed. Cr. 1989). There the Federal
Crcuit held that I TA cannot, w thout prior judicial approval,
make corrections pursuant to the "mnisterial errors” provision
if the determnation to be corrected is already on appeal to the
Court of International Trade and therefore is under the court's
exclusive jurisdiction. 1In Zenith, the Federal G rcuit took
pains to note the exceptional circunstances underlying its
[imtation on ITA's authority to make corrections, strongly
suggesting that I TA's correction of errors need not ordinarily
await judicial approval. The Panel majority also notes than in
none of the judicial decisions upholding or directing I TA s
corrections of errors has there been any suggestion that the
agency's authority to nake corrections is narrower than the
judicial authority.

Panel i sts Brown and Lacoste also attenpt to distinguish Koyo
Seiko Co. v. United States, 746 F. Supp. 1108 (C T 1990), though
t hey concede that the Koyo Sei ko court specifically cited the
"mnisterial errors" provision and held that "affirmng a final
determ nati on known to be based on incorrect data would . . . be
contrary to legislative intent." 1d. at 1111 (enphasis deleted).
This holding is directly applicable to the case at hand, where
the data used by ITAin the original admnistrative review to
make inland-freight and indirect-selling-expenses adjustnents
were not only incorrect but non-existent and where the exclusion
of 312 U.S. sales with final selling prices of U S. $2.00 or |ess
made that original determnation manifestly "based on incorrect
data."
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Fifth and finally, the purpose of the antidunping laws is
best served by an interpretation of the "mnisterial errors”
provi sion that pronotes rather than precludes the correction of
errors. The "determ nation of margins as accurately as possible

is a fundanental concern" in antidunping cases. Brother Indus.,

Ltd. v. United States, 771 F. Supp. 374, 388 (CIT 1991) (ordering

correction of even insignificant errors where remand i s otherw se

necessary). Accord, Koyo Seiko Co. v. United States, 746 F

Supp. 1108, 1110 (CIT 1990) ("fair and accurate determ nations
are fundanmental to the proper adm nistration of our dunping

| aws"); see Tehnoi nportexport v. United States, 766 F. Supp.

1169, 1179 (CI'T 1991) (correction of errors ordered even though
correct information was submtted |ate and error was not fault of
| TA, because correction would "advance the interests of justice
and yield a nore accurate result”"). Particularly where, as in
the instant case, an | TA determ nation has been remanded for
reconsi deration, and where the interests in finality are thus not
inpaired by the correction of errors in the course of the renmand
proceedi ng, achieving an accurate margin is an overriding objec-
tive. W share the courts' rejection of the suggestion that
"once an error initially evades detection, the I TAis thereafter

powerl ess to take renedial steps." Glnore Steel Corp. v. United

States, 585 F. Supp. 670, 674 (CIT 1984).
In sum we find that ITA' s interpretation of the "m niste-
rial errors" provision is not unreasonable in light of the
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statutory | anguage, the comon neaning of "mnisterial,"” the

| egi sl ative history, the relevant case | aw, and the purpose of
the antidunping | aws. The Panel, therefore, consistently with
the applicable standard of review, declines to substitute for

| TA's reasonable interpretation a conpeting interpretation
however reasonable the latter may be.!®

b. The Specific Errors Corrected

In the context of ITA's permssible interpretation of the
"mnisterial errors" provision, we nowturn to the tw correc-
tions that Northern Fortress disputes. First, ITA corrected its

deduction from FW of home-nmarket inland freight and home- mar ket

8 1n their Separate Dissenting Views, infra, Panelists

Brown and Lacoste make nmuch of the adjective "unintentional" in
the "mnisterial errors" provision's description of the third
category of correctable errors: "any other type of unintentional

error which the adm nistering authority considers mnisterial."
19 U.S.C. 8 1675(f) (1988). Panelists Brown and Lacoste proceed
to analyze the two "mnisterial errors"” that |ITA corrected and as
to which correction Northern Fortress objects. They concl ude
that the errors involved "conscious judgnent," not "inadvertent"
actions, and therefore could not have been "unintentional er-
rors."

Al though this interpretation of the adjective "uninten-
tional" is not unreasonable, to the majority of the Panel it
appears to overl ook the noun that the adjective is nodifying. An
"unintentional error" need not be only an unintentional act that
happens to be erroneous, such as a slip of the pen. It may al so
be an intentional act with unintentionally erroneous consequences
or one based on unintentionally erroneous prem ses. The issue,
in short, is not whether the action giving rise to error was
"unintentional" but whether the error itself was "unintentional."
This latter interpretation of the "mnisterial errors” provision
is consistent with the statutory | anguage, consistent wwth ITA' s
practices, and consistent with the approach that the courts have
taken in ordering or upholding the correction of errors.
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indirect selling expenses, on the grounds that there was no

evi dence on the record of such freight and indirect selling
expenses. Pub. Doc. No. 119, at 15. Northern Fortress does not
dispute that it failed to furnish information on these itens in
response to I TA's questionnaires. See Adm n. Rec. Doc. Nos. 14,
16 (in both responses, answering "N A (F. O B. Downsvi ew,
Ontario)" and "N A" to | TA questions about home-market freight
and selling expenses, respectively).

Northern Fortress's position, rather, is that the deduction
of unsubstanti ated expenses from FW is not an "unintentional
error"” and therefore not "mnisterial."” Remand Rec. Doc. No. 36,
at 28-29. Northern Fortress clains that the deductions in
gquestion were nmade deliberately, consistently with I TA practice
in the previous adm nistrative review. |d.

This claimis not substantiated on the record of this
admnistrative review. there is no contenporaneous docunent
aut hored by I TA or Northern Fortress that refers to a consistent
adm ni strative practice. |Indeed, an earlier binational panel
reviewed I TA's final determnation in the precedi ng adm nistra-
tive review specifically on the issue of the adjustnent for
inland freight and upheld the adjustnent because Northern
Fortress had supplenmented its "N A" response on hone- nmar ket
inland freight wwth a schedule identifying freight costs.

Repl acenent Parts for Self-Propelled Bitum nous Paving Equi pnment
from Canada, USA-89-1904-03, Menorandum OQpi nion and Order, March
- 33-



7, 1990, at 25-27 ("Panel Opinion-03"). In the instant case,
Northern Fortress did not supplenment its March 1989 questionnaire
responses with a schedule of freight costs and, although it
apparently once intended to submt a schedule of "indirect home-
mar ket expenses,” Admin. Rec. Doc. No. 14, it never did.

The evidentiary obligations of a party claimng an adj ust-
ment to FW are explicit in ITA's regulations, 19 CF. R 8§ 353.54
(1991) (requiring that clains for adjustnents be established to
satisfaction of ITA), and are established by recogni zed adm n-

istrative practices, see Asociacion Col onbi ana de Exportadores de

Flores v. United States, 901 F.2d 1089, 1093 (Fed. Cr.), cert.
denied, = US | 111 S. C. 136 (1990) (claimnt for adjust-
ment bears burden of establishing entitlenent to it). Conplying
with those regul ations and practices is a mnisterial action;

violating themis a mnisterial error. Cf. Brother Indus., Ltd.

v. United States, 771 F. Supp. 374, 387-88 (C T 1991) (remanding

determ nation for correction by I TA of deduction of incorrect
anount of indirect expenses). The Panel sustains |TA s correc-
tion of this error on remand.

The second correction made by | TA was the inclusion in the
margin cal cul ations of 312 U. S. sales with a final selling price
of U . S.$2.00 or less. Pub. Doc. No. 119, at 10. Northern
Fortress again argues that the exclusion of these sales was not a

mnisterial error because it was in accordance with I TA practice
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established in prior admnistrative reviews. Remand Rec. Doc.
No. 36, at 27-28.

On the record, there is no exenption fromthe antidunping
duty order for replacenent parts wwth a final selling price of
U S.$2. 00 or less, 42 Fed. Reg. 44811 (1977), nor is there
evidence that all such parts are "nuts and bolts,” as Northern
Fortress characterizes them Remand Rec. Doc. No. 36, at 27.
Al t hough the circunstances surrounding the original exclusion are
uncl ear -- again, no contenporaneous docunentation on the issue
is on the record -- the Panel considers ITAto be acting within
its statutory discretion in considering as mnisterial error the

failure to include all sales of the subject nmerchandise in

cal cul ating dunping margins. Cf. Washi ngton Red Raspberry Conm n

v. United States, 11 CIT 463, 8 |ITRD 2559, 2559 n.6, 2560 (CIT

June 26, 1987) (remanding determ nation for correction by ITA of
its omssion of all home-nmarket sales of raspberries in pails
fromits calculation of respondent's FW/.: "Any suggestion

that this court has no choice but to knowngly affirma determ -
nati on which the I TA has conceded still contains m stakes is
summarily rejected . . . ."). Correction of this error was not,
on the record before us, a change of |ITA policy or practice;
rather, it constituted conpliance with that policy and practice.

We sustain ITA' s correction on renmand. °

9 1n their Separate Dissenting Views, infra, Panelists
(continued. . .)
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2. The Adjustment of the Dumping Margin to
Offset the Canadian Federal Sales Tax

In the original admnistrative review, |TA nmade an adj ust -
ment to the United States Price ("USP") of Northern Fortress's
sal es of replacenent parts for the anount of the FST purportedly
rebated or not collected by reason of their exportation. Pub.
Doc. No. 36. In its subsequent request for panel review Blaw
Knox contended, and | TA conceded, that ITA erred in failing to
verify these FST paynents. Pub. Doc. No. 48, at 13-17; Pub. Doc.

No. 61, at 6. Although Northern Fortress objected to the pro-

19C. .. continued)
Brown and Lacoste advance a restrictive interpretation of the
"mnisterial errors" provision that would bar |ITA from nmaki ng the
two corrections that Northern Fortress disputes. They justify
their restrictive interpretation, in part, on the grounds that an
interpretation permtting ITA "acting onits ow notion," to
find "errors" and correct them would have a "chilling effect” on
parties seeking to have I TA determ nations reviewed under the
FTA. To the contrary, the Panel majority believes that it is the
interpretation of Panelists Brown and Lacoste that woul d be
chilling.

The expansive interpretation that | TA endorses -- and that
the Panel majority deens reasonable -- holds that | TA should
correct errors made in its non-discretionary inplenentation of
t he anti dunping | aws' policies, nethodol ogies, and procedures.
In the Panel majority's view, I TA's errors here were "mni ste-
rial" and therefore correctable, precisely because it is not
within | TA's discretion to nake FW adjustnents w thout record
evi dence nor to exclude a whol e category of subject nerchandise
fromits dunping-margin calculations. |[If such ITA actions were
consi dered non-mnisterial and therefore not correctable by |ITA
in the absence of judicial intervention, then parties would have
to bear the burden of both discovering and litigating many of the

errors made by ITA -- even if there were no dispute that errors
were made. Those parties that overlook |ITA errors -- and those
that sinply cannot afford to challenge them on appeal -- would be

left out in the cold.
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posed verification on the ground of |ateness, the Panel deter-
m ned that Bl aw Knox had preserved its right to verification on
this issue. Accordingly, the Panel remanded to permt such
verification. Remand Rec. Doc. No. 1, at 57.

Bl aw Knox al so contended in the underlying review that |TA
had made an erroneous COS adjustnment for the "multiplier effect”
of the FST. Pub. Doc. No. 48, at 15.2° Considering this issue
not yet "ripe" for panel review, the Panel sinply directed |TA,
if it did verify Northern Fortress's paynent of the FST, to
"reconsi der the appropriateness of making a COS adjustnent and,
if it [made] such an adjustnent, [to] state its reason for doing
so on the record.” Remand Rec. Doc. No. 1, at 23.

In the course of the remand investigation, |ITA verified
paynment of the FST by Northern Fortress, made a COS adj ust nent
for the difference between the actual FST applied to home-nmarket
sal es and the hypothetical FST forgiven on export sales, and
explained its reasons for so doing. Pub. Doc. No. 119, at 18-25.
Bl aw Knox now chall enges I TA's treatnment of the FST adjustnent in
two respects: first, that ITA inproperly added to the USP the
full ampbunt of Northern Fortress's paynents of the FST wi thout
proof that the tax was passed through to Northern Fortress's

custoners; and second, that |TA inproperly made the COS

20 The "multiplier effect” is explained in notes 25 and 38,
infra.
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adj ustnent to account for the "multiplier effect" of the FST.#
After exam ning the |legal framework w thin which consunption

t axes are considered under the antidunping | aws, the Panel takes
up each of these two issues in turn. ??

a. Consumption Taxes and Dumping-Margin
Calculations: The Legal Framework

Most free-market countries |levy a consunption tax |like the
FST on goods sold in the home market but refund or forgive (i.e.,

do not collect) such consunption tax on exports.?® The

2L Al though at one stage in the renmand proceedi ng Bl aw Knox
al so challenged ITA s verification of Northern Fortress's FST
paynments, Remand Rec. Doc. No. 15, at 5-6, Blaw Knox did not
raise the issue in comments on I TA's prelimnary determ nation
Remand Rec. Doc. No. 28, nor in its brief to the Panel, Pub. Doc.
No. 145. At the Panel hearing, Blaw Knox expressly abandoned its
challenge to the verification of Northern Fortress's FST pay-
ments, Pub. Doc. No. 162, at 111. Therefore, the Panel does not
address this verification issue.

22 The Panel notes that Bl aw Knox objected in the underlying
reviewonly to ITA's allegedly incorrect COS adjustnent for the
"multiplier effect.” No objection was raised with respect to the
pass-through issue. See Remand Rec. Doc. No. 1, at 19. Bl aw
Knox's first objection on that ground appears in its remand case
brief. Pub. Doc. No. 145, at 10. |ITA therefore properly ob-
served that Blaw Knox failed to preserve this issue. Pub. Doc.
No. 119, at 19-20. Nevertheless, the Panel now considers the
pass-through issue on its nerits because the pass-through and COS
issues are intertwned and it is difficult, if not inpossible, to
deal effectively with the COS i ssue without having first ad-
dressed the pass-through issue.

2 An early, but still informative, report prepared by the
Executive Branch, noted that "virtually all countries have a
general consunption tax systemw th the inevitable | evy on
inports and rebate or exenption on exports.” "Tax Adjustnments in
I nternational Trade: GATT Provisions and EEC Practice," Executive
Branch GATT Studies, Study No. 1, Senate Comm ttee on Fi nance,
93d Cong., 2d Sess. 13 (1974). See John H. Jackson, The Wrld

(continued. . .)
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Gover nment of Canada, during the period under review, |evied the

FST at the rate of 12 percent on all non-exenpt hone-market sales

of the subject nerchandi se, but did not collect the FST on export
sal es of that nerchandi se. See Remand Rec. Doc. No. 14, at 10.

The anti dunping | aws include a specific provision that
addresses the adjustnment to be made in the dunpi ng-margi n cal cu-
| ations for taxes, such as the FST, that are not collected on
exports.? The current version of the adjustnent provision was
enacted as part of the Trade Act of 1974. This provision, which
the Panel shall refer to as the "Tax C ause,"” directs I TAto add
to USP an adjustnment in the anmount of the tax forgiven on export.
Specifically, the USP is to be increased by:

t he anobunt of any taxes inposed in the coun-

try of exportation directly upon the exported
mer chandi se or conponents thereof, which have

(.. .continued)
Trading System 194-97 (1989); John H Jackson, Wrld Trade and
the Law of GATT 294- 303 (1969).

24 I n the absence of an adjustnment applied during the dunp-
ing-margin cal cul ati ons, a tax exenption on exports woul d argu-
ably create an artificial dunping margin. The initial price
determ nati ons made by | TA under the antidunping |laws (prior to
cal cul ation of various adjustnents) are neasured inclusive of
i ndirect taxes assessed on the manufacture or sale of the subject
mer chandi se. Thus, if exports are exenpt from consunption taxes,
the initial FW determnation is made inclusive of any
consunption tax on sales for domestic consunption and the initial
USP determ nation is nmade excl usive of any consunption tax waived
on export sales. For those exporters operating in countries that
i npose such consunption taxes, therefore, U S. dunping margins
will be created by virtue of the tax systemitself, irrespective
of price decisions nade by the individual exporter. In this
sense, the dunping nmargins may be considered to be artificial; in
any event, they are clearly beyond the control of the exporter.
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been rebated, or which have not been collect-
ed, by reason of the exportation of the ner-
chandise to the United States, but only to
the extent that such taxes are added to or
included in the price of such or simlar

mer chandi se when sold in the country of ex-
portation.

19 U.S.C. § 1677a(d)(1)(C) (1988).

By its ternms, the Tax C ause has three elenents. First, it
is the USP (whet her neasured by "purchase price" or by
"exporter's sales price") that is to be increased by the anpunt

of foreign taxes which have been forgiven (i.e., rebated or not

col | ected) because the nerchandi se was exported to the United
States. Second, the taxes forgiven upon exportation nust be
"directly related" to the subject nerchandi se exported to the
United States. Third, the adjustnent (i.e., the addition to USP)
must be limted to those taxes that are considered to be "added
to or included in" the price of the conparable nerchandi se sold
in the honme market.

I nsofar as the first elenent is concerned, prior to the

| andmar k case of Zenith Electronics Corp. v. United States, 633

F. Supp. 1382 (CIT 1986), appeal dism ssed, 875 F.2d 291 (Fed.

Cir. 1989) ("Zenith 1"), ITA followed the practice of deducting
actual home-market consunption taxes directly fromFMW, as
opposed to adding an offsetting adjustnent to USP. See Col or

Tel evi sion Receivers From Korea, 49 Fed. Reg. 7620 (1984); Color

Tel evi si on Receivers From Tai wan, id. at 7628; Col or Tel evi si on

Receivers From Korea, id. at 50420. See also U.S. Departnent of
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Commerce, Study of Antidunping Adjustnments Methodol ogy and

Recommendations for Statutory Change 21 (Nov. 1985) ("Adjustnent

Study"). This practice, despite its obvious conflict with the
Tax Cl ause, had the virtue of elimnating the tax fromthe
dunpi ng equation altogether, thus best achieving the Tax C ause's
ostensi bl e goal of "tax neutrality,” and avoi di ng manif est

techni cal problens that arise in connection wth making an
adjustnment to the USP side of the equation. Zenith 1, 633 F.

Supp. at 1386-91. %

25 The follow ng exanple, which is cast in the vernacul ar of
the current case and which postul ates the existence of (pre-tax)
dunping, illustrates the problens that arise in calculating the
t ax- of f set adj ust nent.

Assune that the pre-tax hone-market price of a replacenent
part for paving equi pment manufactured by Northern Fortress is
$100, while the purchase price for the sane merchandi se when sold
for export to the United States is $90. In the pre-tax (or a
tax-free) conparison, the absol ute dunping margin woul d be $10
($100-%$90) and the ad val orem margin woul d be 11.1 percent
($10/$90). (The "absolute dunping margin," which is used to
assess an entry covered by an admnistrative review, is the
anount by which the FMWV of the subject nmerchandi se exceeds its
USP; the "ad valoremmargin," which is used to establish the
estimated cash-deposit rate for future entries of the subject
mer chandi se, is the ratio of the absolute dunping margin to the
USP; the "ad val orem wei ght ed- average margi n* for sales during a
particul ar review period is the aggregate anount of the absolute
dunpi ng margins on all individual sales divided by the total USP
for all entries.)

Since the FST is assessed at the rate of 12 percent, the tax
on Northern Fortress's Canadi an sal es of the subject nerchandi se
woul d be $12 (12 percent of $100). Assuming this tax were fully
shifted forward (i.e., "passed through") to the home-market
purchaser, the after-tax home-nmarket price would therefore equal
$112 and the after-tax absol ute dunping margin woul d be $22
($112-%$90), $12 nore than the pre-tax absol ute dunpi ng nargin.

(continued. . .)
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25(...continued)
By contrast, the anount of the inputed or hypothetical tax
rebated or not collected on the subject itemby virtue of its
exportation to the United States would equal only $10.80 (12
percent of $90).

The Tax Clause requires that an offsetting adjustnent be
made to account for this difference in nmethod of taxation. The
guestion is the manner in which this adjustnent is to be cal cu-
| ated. Three nethods are avail abl e.

First, if the home-market price (FW) of the subject ner-
chandi se were reduced by the anmount of the tax actually assessed
on the honme-market sale, then the adjusted home-nmarket price
woul d be $100 ($112-$12). Both the absol ute dunping nmargin, $10
($100-$90), and the ad valoremmargin, 11.1 percent ($10/$90),
woul d then be equivalent to their respective levels in the pre-

tax conparison. |If the goal of the Tax Clause is indeed to
achieve strict tax neutrality, it is clear that this nmethod of
adj ust rent woul d nost effectively acconplish that goal. This was

the nethod utilized by ITA prior to Zenith |

Second, if the adjustnent were made by increasing USP by the
anount of the FST actually collected on home-nmarket sales, the
adj usted USP woul d then be $102 ($90+$12). Under this approach,

t he absol ute dunpi ng margi n woul d be equivalent to the margin
found in the pre-tax conparison, $10 ($112-%$102), but the ad
val orem margi n woul d be reduced to 9.8 percent ($10/$102).

Third, if the adjustnent were made by increasing USP by the
anount of the hypothetical tax rebated or not collected on the
subj ect nerchandi se because it was exported to the United States
(i.e., by multiplying the home-market tax rate by the USP tax
base), the adjusted USP woul d then be $100. 80 ($90+%$10. 80).

Under this approach, the absolute dunping margin, determ ned by
subtracting the adjusted USP fromthe after-tax honme-market
price, would be $11.20 ($112.00-$100.80), an anount greater than
the $10 absol ute dunping margin calculated in the pre-tax conpar-
ison. The ad valorem margins, however, would be identical at
11.1 percent ($11.20/$100.80). This latter nmethod of adjustnent
achieves tax neutrality only with respect to the ad val orem
mar gi ns, and operates to increase the absolute dunping margins in
cases where dunping margi ns woul d be present in the absence of
taxes. This is the nmethod insisted upon in Zenith I and cur-
rently followed by |ITA

(continued. . .)
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In Zenith I, the Court of International Trade rendered three
hol di ngs that overturned |ITA s practice of adjusting FW and
redirected the treatnment of consunption taxes under the anti -
dunping laws. First, ITA was required to foll ow the express
dictates of the Tax C ause, restoring the consunption tax to FW
and addi ng any offsetting adjustnent to USP. Second, |TA was
required to cal culate the adjustnment by nultiplying the hone-
mar ket consunption tax rate by the USP tax base, w thout any
further COS or other adjustnent.?® Third, ITA was required to
measure the degree to which the hone-nmarket consunption tax,

t hrough the interaction of supply and demand, had an inpact on
the home-market price, and limt the addition to USP to that
proportion of the tax actually found to be "passed through" to
honme- mar ket custoners.

Following Zenith I, ITA has accepted the first holding --

adopting the standard practice of adding an inputed or hypot het -

25(...continued)

Thus, where pre-tax dunping margins exist (i.e., dunping is
actual ly taking place), neither of the latter two nethods,
standi ng al one, can achieve tax neutrality. The two nethods
result in disparities between the pre-tax and after-tax margin
calculations, in either absolute or ad valoremterns. Recogniz-
ing this fact, ITA has resorted, and continues to resort, to the
use of a COS adjustnent to refine the tax offset, thereby permt-
ting it to achieve what it perceives to be the statutory goal of
tax neutrality. Such additional COS adjustnents were expressly
di sapproved in Zenith |

26 |n Zenith I, instead of adding to USP the tax anpunt that
woul d have been inposed on the export nerchandi se had it been
sold in the hone market, |ITA had added to USP t he anount of the
comodity tax actually inposed on the hone-nmarket nerchandi se.
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ical tax to USP, rather than subtracting the actual hone-nmarket
tax fromFW -- but it has refused, as a matter of policy, to
apply the second and third hol di ngs beyond the Zenith Iine of
cases.?” Thus, despite Zenith | and its progeny, ?® | TA conti nues
to read the Tax C ause -- and rel ated provisions that we discuss
below -- as requiring or permtting it (a) to assunme a full pass-
t hrough, rather than neasure the actual econom c incidence, of
the consunption tax on the price of the subject nmerchandise in
the home market and (b) to performa COS adjustnent to elimnate
the "multiplier effect”" of the consunption tax and thereby

achi eve the goal of tax neutrality.?

2T | TA accepts the second holding insofar as it requires the
adjustnent to be calculated by multiplying the hone-nmarket
consunption tax rate by the USP tax base; ITA rejects the second
hol ding only insofar as it bars an additional COS adjustnent to
elimnate the "nmultiplier effect.”

28 See Daewoo Electronics Co. v. United States, 712 F. Supp.
931 (CIT 1989); Zenith Electronics Corp. v. United States, 755 F
Supp. 397 (CT 1990); Daewoo Electronics Co. v. United States,
760 F. Supp. 200 (CIT 1991); Zenith Electronics Corp. v. United
States, 770 F. Supp. 648 (CIT 1991). Al of these cases have
been deci ded by Judge Watson, the author of Zenith |

22 | TA contends that it is not bound by decisions of the
Court of International Trade, at least until they are affirnmed by
the U S. Court of Appeals for the Federal Crcuit. Pub. Doc. No.
119, at 20. Nonacqui escence by | TA or other governnent agencies
in the decisions of their reviewing courts (in the case of the
| TA, the Court of International Trade) has been described as a
"growng trend," and is a practice that clearly raises
significant, indeed constitutional, issues. See David A
Hart qui st, Jeffrey S. Beckington, and Kathleen W Cannon, "Toward
a Full er Appreciation of Nonacqui escence, Coll ateral Estoppel,
and Stare Decisis in the U S Court of International Trade," 14
Fordham Int'l L. J. 114, 123-24 (1990-91). The Panel is

(continued. . .)
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b. The Specific Adjustments Made

Inits final remand determ nation in this case, |ITA acted
consistently wwth its recent practice and inconsistently with the
rulings of the Zenith court. Specifically, |ITA "nmade an addition
to [USP] in the [full] amount of the FST forgiven upon export a-
tion and granted Northern Fortress a [COS] adjustnent in part for
the approximately [56] percent of total U S. sales for which the
Canadi an respondent had provi ded cont enporaneous hone- mar ket
sal es of identical nmerchandise." Pub. Doc. No. 119, at 11

In reviewwng I TA's two FST adjustnents, this Panel neces-
sarily must consider whether we are bound by the Zenith court's
deci sions. Binational panels under the FTA are required to apply
"the general legal principles that a court of the [United States]
otherwi se would apply."” FTA Article 1904.3. As the Court of

| nternati onal Trade stated in Rhone Poulenc, Inc. v. United

States, 583 F. Supp. 607, 612 (CIT 1984), "[a]lthough a nonfi nal
deci sion of the Court of International Trade is not a Suprene

Court decision . . . or even a Court of Appeals decision . . . |
it is nonethel ess val uable, though non-binding, precedent unless

and until it is reversed."” Accord, Al gona Steel Corp. v. United

29(. .. continued)
attentive to these concerns but is not prepared to rule that |TA
is prevented, as a matter of law, from adopting a practice or
policy on an issue not yet addressed by the U S. Court of Appeals
for the Federal Circuit which conflicts, in whole or in part,
wi th decisions rendered by a single nenber of the Court of
I nternational Trade.
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States, 865 F.2d 240, 243 (Fed. Cir.), cert. denied, 492 U S. 919

(1989). Wien faced with the very issue which we are now
confronting, another binational panel agreed that it woul d
consider Zenith I, as well as another Court of International
Trade ruling,® with "great respect, but treat neither as

bi ndi ng." Panel Opinion-03, at 5. W take the sanme approach.

i. The Addition to the U.S. Price of the
Full Amount of the Sales Tax Without
Proof of the Actual "Pass-Through''

In the case at hand I TA verified that the FST forgiven upon
exportation was "directly related" to the subject nerchandi se
exported to the United States, Remand Rec. Doc. No. 14, at 10-13;
verified that the FST was "added to or included in the price" of
all non-exenpt, home-nmarket sales of the subject nmerchandise, id.
at 12-13; but specifically declined to neasure the econom c
i ncidence of the FST in the honme market, Pub. Doc. No. 119, at

18-22.3 By nmaking the addition to USP w t hout proof that the

30 See Atcor, Inc. v. United States, 658 F. Supp. 295 (CIT
1987) (Carman, J.). Atcor did not reach the nerits of the pass-
t hrough and COS adj ustnent issues because the tax matters were
remanded for verification of the rebated anount of the taxes
pai d.

31 | TA stated in the final remand determ nation that "we
have not attenpted in this remand proceeding to nmeasure the
amount of the Canadi an FST "passed through' to home- mar ket
custoners. . . . Rather, we have added to USP the full anount of
the tax that we conclude the Canadi an tax authorities would have
coll ected on exports of the subject nmerchandise to the United
St ates had such sal es been subject to the Canadian FST. This
adj ustnent is supported by our verification findings which

(continued. . .)
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full FST was actually passed through, or shifted forward, to
home- mar ket custoners of the subject nerchandise, |ITA contravened
the requirenents established by Zenith |
The pass-through issue arises because the Tax O ause pro-
vides that the amount of the adjustnent may be made "only to the
extent that such taxes are added to or included in the price of
such or simlar nmerchandi se when sold in the country of exporta-
tion." 19 U S.C. 8§ 1677a(d)(1)(C) (1988). In the Zenith court's
opi nion, this provision was enacted because
Congress had beconme aware that indirect
taxes, including taxes inposed directly on
mer chandi se, often were not fully shifted
forward to purchasers; and Congress did not
want the adjustnent for such a tax to
increase United States price cal cul ati ons by
an anmount greater than the price increase
whi ch the tax generated in conparison hone
mar ket sal es.

Zenith I, 633 F. Supp. at 1396.

The Zenith court's conclusion that the pass-through of a
consunption tax nust be proven, not sinply assuned, rested
heavily on the court's reading of a report by the House WAays and
Means Committee discussing the proposed Tax O ause:

Further, an adjustnent for such tax rebates
woul d be permtted only to the extent that
such taxes are added to or included in the

price of such or simlar nerchandi se when
sold in the country of exportation. This is

31(...continued)
denonstrate that the full anount of the Canadi an FST was " added
to or included in" the price of the hone-nmarket nerchandi se."”
Pub. Doc. No. 119, at 20-21
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to insure that the rebate of such taxes con-

fers no special benefit upon the exporter of

t he nerchandi se that he does not enjoy in

sales in his home market. To the extent that

the exporter absorbs indirect taxes in his

home mar ket sales, no adjustnent to purchase

price will be made and the |ikelihood or size

of dunping margins will be increased.
H R Rep. No. 571, 93d Cong., 1st Sess. 69 (1973) (enphasis
supplied). After considering other |egislative history and
rejecting the argunents of I TA the Zenith court determ ned that
the Tax Clause requires "I TA to neasure actual tax absorption,”
but | eaves "the precise nethod of perform ng this neasurenent to
the discretion of the agency." Zenith I, 633 F. Supp. at 1400.

| TA di sagrees fundanentally with the Zenith court's reading

of the Tax Clause. In ITA's view the Tax C ause does not incor-
porate any | anguage specifically contenplating a "pass-through,™
"tax shifting," or "tax incidence" analysis. Moreover, "[n]o-
where does this statutory provision even hint, suggest, or inply
t hat Congress intended Commerce to perform such burdensone,

conpl ex, and tinme-consum ng econonetric anal yses to inplenent the

[Tlax [C]lause.” Pub. Doc. No. 159, at 109.3 Requiring ITAto

32 The difficulties posed by the Zenith-nandated neasurenent
of tax incidence were the subject of 1987 testinony by Gl bert B
Kapl an, Deputy Assistant Secretary for Inport Adm nistration,
before the Subcomm ttee on Trade, U S. House of Representatives
on HR 3, the ancestor of the Omi bus Trade and Conpetitiveness
Act of 1988: "This calculation can only be done theoretically,
usi ng econonetric analysis. It is an onerous task and the
resulting estimtes may be conpletely arbitrary. Since it is not
an absolute figure, there will be endl ess wangling by al
parties in every case. This does not |lead to increased adm n-

(continued. . .)
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perform a conpl ex econonetric analysis of even one of many
possi bl e adjustnments would ensure "that the agency will be unable
to conplete adm ni strative proceedings within the tine limts
established by Congress.” 1d. at 111.

| TA al so reads the legislative history of the Tax C ause
differently than does the Zenith court. |[ITA finds the word
"absorbs" in the rel evant House Report to be an "isolated term"

id. at 113, whose anbiguity nmakes it inpossible to "divine the

intent of Congress.” Piper v. Chris-Craft Indus., Inc., 430 U S.
1, 26 (1977). Indeed, the word "absorbs" may have been intended
by Congress to be used in a cost-accounting sense, as opposed to
an econom c sense requiring the neasurenent of tax incidence or
absorption. Pub. Doc. No. 159, at 114. In any event, |TA finds
"[t]he legislative history . . . astonishingly neager for an
amendnent that, according to the [Zenith I] analysis, radically
changed the course of the [T]ax [C]lause.” [d. at 115.

| TA cites with approval an earlier binational panel, which
agreed with I TA that

the 1973 House Report's use of the single

term "absorbs" does not conpel Comrerce to
measure tax incidence in an econom C sense.

32(. .. continued)

istrability or predictable results. It does not nake the | aw
work." H R Rep. No. 10, 100th Cong., 1st Sess. 3 (1987). In
this testinony, |ITA proposed that the full anmount of the hone-
mar ket consunption taxes be deducted from FW/, thus elimnating
the tax fromthe anti dunpi ng equation and achieving strict tax
neutrality. However, this proposal by |ITA was not incorporated
into the 1988 | egislation.
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| f Congress had contenpl ated such a burden-

sone requirenent -- one that could not

readily be perfornmed with confidence or

within the statutory framework for investi-

gations -- the Senate as well as the House

surely woul d have been nore explicit about

their intent. W doubt that this nmethodol ogy

was ever considered, much | ess agreed upon,

by the drafters of the |egislation.
Panel Opinion-03, at 17-18.

Al t hough | TA has stressed the burden of conducting an
econonetric analysis of the inpact on price in the donestic
mar ket of the applicable consunption tax, the Panel finds this
consi deration alone not conpelling. The Zenith court correctly
noted that "it is well established that an adm nistrative agency
| acks the authority to disregard a statutory obligation nerely
because the tasks required are difficult or conplicated." Zenith
I, 633 F. Supp. at 1400. Furthernore, undertaking an econonetric
analysis is ITA's choice, not the Zenith court's command. See
id. (I TA has discretion to "find a nethodol ogy for neasuring
absorption”). Nevertheless, we are not persuaded that the Tax
Cl ause requires the neasurenent of actual tax incidence and, for
the followi ng reasons, we sustain ITA's position that assunption
of a full pass-through of verified tax paynments i s consi stent
with the Tax C ause.
First, we believe that a reasonable, plain nmeaning of the

Tax Clause is available, a nmeaning that does not require any
measur enent of the actual tax pass-through. W approve the

foll ow ng | anguage of an earlier binational panel:
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The specific clause in question speaks of the
tax "added to or included in" the price of
such or simlar nerchandise in the honme mar-
ket. The nobst reasonable, "plain neaning"
interpretation of this |language is that a
seller in fact charges its custoners for the

tax on its sales: it "adds" or "includes"
the tax in its invoice price. In its inves-
tigation, Commerce can verify that such
charges are made. . . . Further, absent

evidence to the contrary, it is reasonable to
assunme that when a manufacturer is selling
mer chandi se at a profit, it is recovering al
of its costs, including the taxes, and,
therefore, all costs are "included" in the
custoner's price.

Bl aw Knox argues that Conmerce's inter-
pretation reads the tax clause out of the
statute because Commerce assumes in every
instance that the tax is passed on to
custoners. W read the statute as requiring
substanti al evidence that the taxes are paid
on sales within the home market. Conmerce
indeed insists that it requires respondents
to provide evidence that the manufacturer has
actually paid the tax and that the sales
recei pts reflect that the manufacturer "added
[the tax] to or included [it] in" the price
paid by hone market purchasers. \Were
Commerce fails to conduct such an inquiry,
its determnation is subject to remand. See
Atcor[., Inc. v. United States], 658 F. Supp.
[196,] 296 [(CIT 1987)] (case remanded to
Commerce to "verify" full extent of taxes
i ncurred).

Panel Opinion-03, at 16-17.

Second, we do not believe that the legislative history of
the Tax Cl ause, particularly the cited House Report, is of such
clarity that it mandates the conclusion reached by the Zenith
court. The ternms "absorbs,"” "to the extent that," and "added to

or included in," as used in the House Report and in the Tax
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Cl ause, are inherently anmbi guous and do not conpel an interpreta-
tion that would alter so dramatically I TA s adjustnent and
verification nethodol ogi es.

Third, while it is not determ native that a val ue-based
adj ust rent schene may entail burdensone and extensive econonetric
anal yses of a foreign narket, the Panel neverthel ess cannot
disregard the effect of requiring such anal yses on the tineliness
of antidunping determnations. W note that ITA issued its final
remand determnation in Zenith | nearly a year after the remand
order, largely as a result of the econonetric analysis re-
quired. 3 Since nost free-market countries inpose consunption
t axes, delays of this sort mght well beconme the rule, rather
than the exception, a result we believe woul d be inconsistent
wi th the expressed congressional concern for tinmely antidunping
determnations. See, e.qg., S. Rep. No. 249, 96th Cong., 1st
Sess. 75 (1979) ("a major objective of [the 1979] revision of the

antidunping duty lawis to reduce the length of an investiga-

3% |In the remand required by Zenith I, ITA selected an
econonetric study as offering the best hope of accurately
measuring the pass-through. Sales information covering a 10-year
period was requested of the respondents and the final determ na-
tion on remand was reached approximately one year after the order
of remand. According to an ITA official, the results were
generally consistent with the original results found by ITA,
based on an assunption of full pass-through. See John D. Ml ner-
ney, "Treatnment of Border Tax Rebates of Consunption Taxes Under
the Antidunping Law," 10 Northwestern J. of Int'l Law & Bus. 213,
217-18 (1989). Reportedly, id. at 219, the remand i n Daewoo
Electronic Co. v. United States, 712 F. Supp. 931 (CT 1989)
resulted in simlarly prolonged calculations and simlarly
consi stent results.
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tion"); Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556,

1560 (Fed. Cir. 1984) (noting "extrenely short statutory dead-
lines which the Congress built into the [1979] antidunping |aw').

Fourth, we note that ITAis required to nake its determ na-
tions on the basis of verified information, 19 U. S.C. § 1677e(b)
(1988), and that estimates of hypothetical prices in the honme
mar ket are "virtually inpossible to verify in any meani ngful
sense." Adjustnment Study at 11. The verification of cost-based
adjustnents, while clearly not free fromdifficulty, sinply does
not present the same conplications. It seens inprobable that
Congress would institute by statute a procedure that would
seriously undermne the verification process and its role in
enhanci ng the accuracy of antidunpi ng determ nati ons.

Fifth, the logical inplication of Zenith | and its progeny
is that consunption taxes are integral to dunping and that
foreign exporters nmust answer not only for their own pricing
deci sions, but also for the formof taxation, and rates of
taxation, adopted by their respective honme countries. If ITAIis
provi ded no neans of equalizing or elimnating the inpact of
consunption taxes, foreign exporters that have made the exact
sane pricing decisions but are resident in different countries
will find that each has becone subject to a different dunping
mar gi n, dependi ng on the consunption tax rate and the nethod of
cal cul ating the consunption tax base chosen by the exporter's
home country. Wile Congress can adopt this approach if it
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chooses, it is not aresult to be assuned absent cl ear evidence

of congressional intent. Cf. Melamne Chemicals, Inc. v. United

States, 732 F.2d 924, 933 (Fed. Cir. 1984) (enphasis in original)
(dunmping margin "resulting solely froma factor beyond the
control of the exporter would be unreal, unreasonable, and
unfair").

Sixth, we are also reluctant to assune that Congress
intended to single out adjustnments under the Tax C ause for
speci al val ue-based, econonetric anal yses, while nost of the
remai ning 20 or so adjustnents to USP and FW/, 19 U S.C 8§
1677a(d), (e), 1677b(a)(4) (1988), are being conducted by |ITA on
a cost basis. See Mlnerney, supra note 33, at 222-23; Smth-

Corona G oup v. United States, 713 F.2d 1568, 1574-77 (Fed. Gr.

1983), cert. denied, 465 U S. 1022 (1984). Again, such a

conclusion would require, in our view, clear evidence of
congressional intent which, for our part, we do not find.
Seventh, we believe that the ITA view is nore consistent
than that of the Zenith court with those provisions of the
General Agreenent on Tariffs and Trade ("GATT") that pertain to

t he question of "border tax adjustnents."* As noted above, |TA

34 General Agreenent on Tariffs and Trade, opened for signa-
ture Cct. 30, 1947, 61 Stat. A3, Al8, T.1.A S. No. 1700, 55
UNT.S 187 (effective Jan. 1, 1948). The GATT provi sions
relevant to the broad issue of border tax adjustnents include

Article Il, paragraph 2(a), Article Ill, paragraph 2, Article VI,
paragraph 4, Article XVI, Article XX, and Interpretative Notes in
Annex | relating to Articles IIl, I1l, and XVI. See John H

(continued. . .)
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views U S. antidunping law as intended to be "tax neutral”
therefore, adjustnent for a full pass-through of the consunption
tax is both perm ssible and appropriate. This viewpoint is
inmplicit in the GATT provisions thenselves.?® Binational panels
must be particularly m ndful of GATT consistency since the
Governnents of Canada and the United States nmade such consi stency

a desideratumof the FTA itsel f. 36

34(...continued)
Jackson, Wrld Trade and the Law of GATT 295 (1989).

%% The Executive Branch's GATT Study No. 1, supra note 23,
at 13 (enphases supplied), states as foll ows:

There is no record of any discussion by
the drafters of the GATT of the econom c
assunptions underlying the differing treat-
ment accorded to direct and indirect taxes on
exports and inports. However, the GATT pro-
visions were witten as if increases in indi-
rect taxes were fully reflected in the price
of goods (i.e., fully shifted forward) while
increases in direct taxes were fully absorbed
by producers (or shifted back to factors of
production), having no effect on price. |If
t hese assunptions are correct, the GATT pro-
visions would equalize the ampunt of indirect
taxes |l evied on conpeting donestic and im
ported goods, would avoid granting an incen-
tive to exports by the rebate of (or credit
for) taxes not reflected in prices, and woul d
avoid distortions arising fromdiffering
direct tax systens. Under such circum
stances, the GATT provisions would be trade
neutral.

3¢ The Panel approves the follow ng statement by an earlier
bi nati onal panel regarding the desirability of achieving consis-
tency with the GATT:

In its preanble, the FTA states that one of
(continued. . .)
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For the foregoing reasons, we affirmI|TA s assunption of a
full pass-through, provided that the fact of paynent is verified.
| TA did not err in declining to neasure the econom c i nci dence of
the FST in the hone nmarket.

i1. The Circumstances-of-Sale Adjustment to

the Foreign Market Value to Account for
the "Multiplier Effect”

Bl aw Knox has argued that |ITA unlawfully nmade a COS
adjustnment to FW to account for the "nultiplier effect” of the
FST. Remand Rec. Doc. No. 28, at 6. Blaw Knox supports its
argunent by citing the Zenith line of cases, which rejected ITA' s
use of a COS adjustnent to counteract the "nmultiplier effect”:
"The antidunping | aw does not support the proposition that a tax

differential generated by actual dunping constitutes an

3¢(...continued)
the significant reasons why the governnents
of Canada and the United States reached the
agreenent was "to build on their nutual
rights and obligations under the [GATT]." In
addition, Article 1902 of the FTA provides
that each party reserves the right to anend
its antidunping |law, provided that "such
amendnent . . . is not inconsistent with [the
GATT or the GATT Antidunping Code]." FTA
Article 1902(2)(d)(i). W believe that these
provisions in the FTA conpel Binational Pan-
els to be as consistent wwth the GATT as
possi bl e when construing either U S. or Canadi an antidunpi ng | aw.

Panel Opinion-03, at 18-19.
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adj ustabl e difference in the circunstances of sal e under
§ 1677b(a)(4)(B)." Zenith I, 633 F. Supp. at 1393.%
The cited provision, which the Panel shall refer to as the

"COS O ause," reads as follows:
In determning foreign market value, if it is
established to the satisfaction of the adm n-
istering authority that the anount of any
difference between the United States price
and the foreign market value (or that the
fact that the United States price is the sane

as the foreign market value) is wholly or
partly due to

* * *

(B) other differences in circunstances
of sal e;

t hen due al |l owance shall be made therefor
19 U.S.C. 8§ 1677b(a)(4)(B) (1988).

In the final remand results, |ITA nmade a COS adj ust nent,
pursuant to the COS Cl ause, "for the difference between the
Canadi an FST and the hypothetical FST forgiven on exportation.”
Pub. Doc. No. 119, at 22. The stated reason for making this COS

adjustnment was "to avoid artificially inflating Northern

3" The Zenith court's conclusion was based on its view that
a COS adjustnent for tax differentials would undercut the opera-
tion of the Tax Clause. 1In addition, in the court's view, the
| egi sl ative history of the antidunping | ans showed that only
"differences in the terns of sale, credit terns, and advertising
and selling costs" would be eligible for COS adjustnents. Zenith
I, 633 F. Supp. at 1393.
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Fortress's dunping margins," id., that is, to avoid the
"mul tiplier effect."38

| TA contends that it was entitled to make such a COS adj ust -
ment on three grounds. 1d. at 23-25. First, the contrary Zenith
line of cases is not binding upon ITA and those cases conflict
with the decision of the U S. Court of Appeals for the Federal

Circuit in Snmth-Corona Goup v. United States, 713 F.2d 1568

(Fed. GCr. 1983), cert. denied, 465 U S. 1022 (1984). The Sm th-

Corona court upheld a COS deduction fromFW of indirect selling
expenses to achi eve an "appl es-to-appl es" conpari son.

Second, | TA argues, the express |anguage of the COS C ause
and of the corresponding regulation, 19 CF. R 8§ 353.56 (1991),
requires I TAto make "due all owance" for any price difference
between FW and USP that is "wholly or partly due to" circum
stances of sale that are directly related to the sale of the
subj ect nerchandise. |TA contends that the price difference
bet ween the FW and the USP of the subject nerchandi se was
"partly due" to differences in taxation (because only hone-market
mer chandi se was subject to the FST). Furthernore, the inposition

of the sales tax was directly related to the sale of the subject

3% The "multiplier effect” was created by virtue of the fact
that the hypothetical FST added to USP was | ower than the actual
FST added to FW and thus the fornmer was not sufficient fully to
offset the latter. Absent a COS adjustnent, Northern Fortress's
dunpi ng margi ns woul d have been artificially inflated (or "multi-
plied") by the anount of this difference. The COS adj ustnent
t hus enabled | TA to make a tax-neutral conparison of FW and USP
See note 25 supra.
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mer chandi se. Thus, "the statute mandated that [ITA] nake the
contested adjustnent."” Pub. Doc. No. 119, at 24-25.

Third, ITA cites in support of its position Article VI of
the GATT, id. at 25, which provides that "[d]ue all owance shal
be made in each case for differences in conditions and terns of
sale, for differences in taxation, and for other differences
affecting price conparability.” Thus, the GATT anti dunping rules
specifically contenplate the adjustnent for "differences in
taxation" in order to achieve "price conparability."

In considering these I TA argunents, the Panel is m ndful
that, as the Federal G rcuit has noted, ITA "is required by
statute to nake a "fair conparison,' between United States price

and foreign market value." Smth-Corona G oup v. United States,

713 F.2d 1568, 1578 (Fed. G r. 1983), cert. denied, 465 U S. 1022

(1984). To that end, "[b]Joth the United States price and the
foreign market val ue are subject to cost adjustnents in an
attenpt to derive values at a comon point in the chain of
commerce, so that the val ues reasonably can be conpared on an

equi val ent basis." Washington Red Raspberry Commin v. United

States, 859 F.2d 898, 904 (Fed. Cir. 1988).
COS adjustnents are essential to that process of conparison,
and the courts have accorded I TA "broad discretion"” in making COS

adjustnents. Budd Co. v. United States, 746 F. Supp. 1093, 1098

(CT 1990). Absent a specific statutory definition of the term
"circunmstances of sale,” or the prescription of a specific nethod
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for determ ning all owances, Congress "has deferred to [ITA s]

expertise in this matter." Smth-Corona G oup, 713 F.2d at 1575.

See Budd Co., 746 F. Supp. at 1100-01 (uphol di ng COS adj ust nent

for effects of Brazilian hyperinflation).?3

Under the applicable standard of review, this Panel may not
substitute its judgnent for that of |ITA when the choice is
"between two fairly conflicting views, even though [we] would
justifiably have made a different choice had the matter been

before [us] de novo." Universal Canera Corp. v. NLRB, 340 U. S

474, 488 (1951); see Anerican Spring Wre Corp. v. United States,

590 F. Supp. 1273, 1276 (CIT 1984), aff'd sub nom Arnto Inc. v.

United States, 760 F.2d 249 (Fed. G r. 1985). Applying this

standard of review, the Panel concludes that | TA has reasonably
interpreted the COS Clause so as to work hand-in-hand with the
Tax Clause to elimnate the "multiplier effect."” |TA perceives
this interpretation as acconplishing the statutory goal of tax
neutrality and the additional goal of consistency with the GATT.
We do not find such an interpretation of the COS O ause to be

unr easonabl e, either in substance or in purpose.

3 | TA's broad discretion in achieving this statutory pur-
pose does not, however, relieve it of the responsibility to
determ ne reasonably -- and to explain adequately -- its COS
adj ust nent s. Sonco Steel Tube Div. v. United States, 694 F.
Supp. 959, 963 (CIT 1988) ("Wiile Congress has given I TA broad
di scretion to determ ne whether a factor or condition of sale
warrants an adjustnment in foreign market value for circunstances
of sale . . ., that discretion nust be exercised reasonably and
in a non-arbitrary manner.")
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Moreover, the legislative history cited by the Zenith |
court is insufficient, in our view, to require that the COS
Cl ause be so narrowy drawn as to be incapabl e of addressing
anomal ies created by the Tax C ause. The Panel therefore upholds
| TA's interpretation of the COS Cl ause and its application in
this case of the specific COS adjustnment designed and necessary
to elimnate the "multiplier effect" of the FST. W reject Bl aw
Knox's argunent that | TA has erred in this regard.

3. The Inclusion of Sales of Goods
Allegedly of Non-Canadian Origin

Shortly before issuing its final determnation, |ITA
request ed, Remand Rec. Doc. No. 38, and on Cctober 16, 1991
Northern Fortress tinmely submtted, Remand Rec. Doc. No. 39,

i nformati on concerning the allegedly erroneous inclusion by ITA
of Northern Fortress sales of nuts and bolts, attachnents, and
non- Canadi an parts. Neither the |ITA case anal yst's nmenorandum on
the final margin cal culations, Remand Rec. Doc. No. 40, nor the
final remand determnation itself, Pub. Doc. No. 119, states how
| TA treated this Northern Fortress subm ssion. %

The Panel can reasonably infer that | TA discounted Northern
Fortress's claimthat all parts with prices of U S $2.00 or |ess

shoul d be excluded as "nuts and bolts." That sanme argunment was

40 The final determ nation says no nore than that | TA ex-
cluded "only those parts that we could specifically identify as
nuts, bolts, attachnents, OEM parts, and parts not of Canadi an
origin." Pub. Doc. No. 119, at 18.
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rai sed by Northern Fortress with regard to one of the "mniste-
rial errors"” corrected by |ITA upon remand, and | TA rejected the
argunent. Pub. Doc. No. 119, at 16-18. For reasons al ready
stated, the Panel affirns ITA's position with regard to the
inclusion of parts with prices of U S $2.00 or |ess.

As for the information submtted by Northern Fortress
regarding | TA's exclusion of certain attachnents, whatever |ITA s
treatnment of the information was, Northern Fortress has not
challenged it before this Panel. Therefore, the Panel does not
disturb the remand determnation in this regard.

But there was a third category of parts whose inclusion
Northern Fortress challenged in its Cctober 16 subm ssion: 64
parts all egedly of non-Canadian origin. Remand Rec. Doc. No. 39,
at 2; see Pub. Doc. No. 141, at 74-75. |ITA stated in its brief
to the Panel that |ITA included all such parts in its fina
cal cul ati ons because a spot-check of nine of the parts reveal ed
that Northern Fortress had reported Canadi an | abor costs for al
nine. Fromsuch costs, ITAinferred that the parts were of
Canadi an origin. Pub. Doc. No. 159, at 23 n. 29.

Northern Fortress replied at the Panel hearing that these
Canadi an | abor costs were attributable to assenbly in Canada, not
manuf acture, just as was the case with certain other parts that
Northern Fortress had brought to ITA' s attention. Pub. Doc. No.
162, at 42-44. Because |ITA did not disclose its treatnent of
Northern Fortress's October 16 subm ssion until the remand
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determ nati on was under review by the Panel, Northern Fortress
had no opportunity during the remand investigation to offer this
expl anation of the | abor costs on which ITA had relied in dis-
counting the Northern Fortress subm ssion.

In Iight of the absence of any explanation on the adm nis-
trative record for I TA' s decision to consider as Canadi an all 64
parts listed in the Northern Fortress subm ssion of Cctober 16,

t he Panel cannot find that decision to be supported by substan-
tial evidence on the record. The Panel renmands that decision to
| TA for reconsideration of the Cctober 16 subm ssion and of the
expl anation proffered by Northern Fortress regarding the reported
| abor costs. Because this information was submtted in the
course of the remand investigation but subsequent to verifica-
tion, the information remains subject to Blaw Knox's right to
verification of new information on which ITA s determ nation
rests. See Remand Rec. Doc. No. 1, at 23-24. |If, pronptly after
remand, Bl aw Knox requests verification of the record evidence on
the origin of the 64 parts in question, then I TA shall conduct a
verification specifically with respect to the information on
which it relies in determining the origin of those 64 parts.

4. Conclusions

The Panel remands to I TA for reconsideration and expl anati on
of its decision to include in its margin calculations the 64

parts alleged to be of non-Canadian origin in Northern Fortress's
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subm ssion of Cctober 16, 1991. Verification of any information
on which ITArelies in this regard shall be undertaken if re-
gquested by Bl aw Knox pronptly after remand. The Panel affirns

| TA's correction of mnisterial errors and its adjustnment of the
dunping margin to of fset the FST.

B. Whether the International Trade Administration”™s
Decision to Use "Best Information Available'™ with
Respect to the Balance of the Sales to the United
States was Supported by Substantial Evidence on
the Record and was Otherwise iIn Accordance with
Law

Inits remand determ nation, | TA used BIA for the 44 percent
of U S sales for which it had requested additional FW i nforma-
tion on simlar merchandi se and constructed value. |TA resorted
to BIA on the grounds that Northern Fortress failed to supply
information on its honme-market sales of simlar nmerchandi se and
that the information Northern Fortress provided to establish
constructed val ue could not be verified. Pub. Doc. No. 119, at
43- 45.

Northern Fortress challenges ITA's decision to use BIA in
three respects. First, Northern Fortress argues that I TA
exceeded its authority when it considered the issue of simlar
mer chandi se on remand rat her than focusing solely on constructed
value. In Northern Fortress's view, |ITA had determned in the
original admnistrative review that sales of simlar nmerchandi se

did not exist; accordingly, |ITA could not properly raise the
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i ssue during the remand proceedi ngs. Renmand Rec. Doc. No. 36, at
3- 6.

Second, Northern Fortress argues that, even if inquiry into
the issue of simlar nmerchandi se was appropriate, |ITA' s determ -
nation that sales of simlar nerchandise did occur in the hone
mar ket is not supported by substantial evidence on the record.

Id. at 6-12.

Third, Northern Fortress argues that | TA acted unreasonably
in determning that Northern Fortress's constructed-val ue data
failed verification. 1d. at 12-109.

I n addressing these contentions -- and I TA's defense of its
Bl A decision -- the Panel first exam nes the | awful ness of ITA' s
decisions (a) that Northern Fortress should submt information on
simlar nmerchandi se and (b) that sales of simlar nerchandi se had
in fact occurred. The Panel concludes that | TA s deci sions
regarding simlar merchandi se were supported by substanti al
evi dence on the record and were in accordance with law. Then the
Panel considers the | egal standard applicable to | TA's resort to
BIA. The Panel concludes that, in the absence of requested
information on simlar nerchandise, | TA was authorized to resort
to BIAwth respect to all US. sales as to which it did not have
reliable information. Consequently, the Panel need not -- and
does not -- address whether |TA could have resorted to BI A on the
grounds of failure of verification of Northern Fortress's con-
struct ed-val ue i nformati on.

-65-



1. The Lack of Responsive Information on Similar
Merchandise

| TA's decision to use BIA wth respect to the bal ance of
sales to the United States is sustainable if (a) ITA acted within
its authority in requesting information as to home- mar ket sal es
of simlar nmerchandise and (b) ITA s determ nation that Northern
Fortress had such information and failed to provide it is sup-
ported by the record.

a. The Application of the Similar Merchandise
Test on Remand

There is no dispute that the antidunping laws require ITAto
determne FMW/ for each U S. sale by the first of the foll ow ng
means possible: (a) by considering home-market sales of nerchan-
dise identical to that sold in the United States; (b) by consid-
ering honme-market sales of simlar nerchandise; and (c) either by
considering sales to third countries or by cal culating con-
structed value. 19 U.S.C. 88 1677b(a), 1677(16) (1988); 19
C.F.R 88 353.46, 353.48, 353.49, 353.50 (1991). Nor is there
any dispute that in the instant case the FW of U S. sales of
repl acenent parts could not be conpletely determ ned from
consi deration of Canadi an sal es of identical nerchandise.

The dispute, rather, is over I TA' s application of the
hi erarchy of FM/-determ nation nethods during the remand investi -
gation. Northern Fortress contends that | TA made a "decision” in

the original admnistrative review "not to require data on
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simlar nmerchandise,"” and therefore is foreclosed fromusing that
met hod of FMW determ nation upon remand. Pub. Doc. No. 141, at
25. Northern Fortress further notes that | TA had considered the
siml ar-nerchandi se issue in the imedi ately precedi ng adm ni s-
trative review and had concl uded that no sales of simlar ner-
chandi se occurred. 1d. at 25-26. Northern Fortress al so states
that in no previous admnistrative review had | TA determ ned that
sales of simlar nerchandi se occurred. 1d. at 26.

| TA's determnations in the imedi ately precedi ng adm ni s-
trative review and in earlier admnistrative reviews are not the
subject of this Panel's review. W do not have the authority,
nor the record, to determ ne whether I TA's FIW cal culations in
t hose proceedi ngs were supported by substantial evidence on the
record and were otherwi se in accordance with law. In any event,
| TA's past determ nations, whether |awful or otherw se, are
surely not dispositive of the lawful ness of its determnation in
the instant adm nistrative review. a determ nation whether sales
of simlar nerchandi se occurred is largely a factual concl usion,
not a |l egal precedent binding on all subsequent reviews of the
subj ect nerchandi se.

Nor can the Panel find record evidence that | TA "deci ded"
the issue of simlar nerchandise in the original admnistrative
review. |TA requested information on sales of simlar merchan-

dise in both its initial questionnaire and its deficiency ques-
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tionnaire. Admn. Rec. Doc. Nos. 4, 22.% Northern Fortress's
two March 1989 responses to the initial questionnaire, Adm n.
Rec. Doc. Nos. 14, 16, were silent on sim/lar nerchandi se, and
its June 1989 response to the deficiency questionnaire was
rejected as untinely, Admn. Rec. Doc. No. 23. |TA conducted no
verification of any of the questionnaire responses.

Thus, at the conclusion of the original admnistrative
review, | TA had no basis for determ ning whether sales of simlar
mer chandi se had occurred. ITA's willingness to accept Northern
Fortress's tardy March 1989 subm ssions was not tantanount to a
determ nation that the information submtted was accurate nor
that the information omtted was irrelevant. The untinely June
1989 response by Northern Fortress led ITA to use BIA for the FW
of those U. S. sales for which there were no identical - nerchandi se
sales in Canada, preenpting any final resolution of the issue of
simlar nmerchandi se.

The issues of tinmeliness and resort to BIA were the focus of

this Panel's review of I TA s original admnistrative review

4 The initial questionnaire, issued Cctober 11, 1988,
stated: "Wen you do not sell identical nerchandise, or the
gquantities of identical nmerchandise are insufficient, you nust
report sales of all types of simlar nerchandise sold in the hone
market." Admn. Rec. Doc. No. 4, at B-1. The deficiency ques-
tionnaire of May 22, 1989 noted that Northern Fortress's previous
responses were "inconplete" and stated, inter alia, "If in the
home market [Northern Fortress] does not sell nerchandise that is
identical to that sold in the United States, identify the nost
simlar types of nerchandise sold in Canada and provi de adj ust-
ments for simlar nmerchandise.” Admn. Rec. Doc. No. 22, at 1.
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determ nation. Because the issue of sim|ar nmerchandi se was not
rai sed by any of the parties, it was not addressed in the Panel
Opi nion. Remand Rec. Doc. No. 1. W do not consider the Panel
Opinion to have foreclosed ITA's continued inquiry into the

si m | ar-nmerchandi se question. The Court of International Trade
has upheld I TA' s reopening of the adm nistrative record on renmand
to gather additional information even in the absence of specific

instructions to do so. See PPGlIndus.., Inc. v. United States,

780 F. Supp. 1389, 1393 (CT 1991). In the instant case, the
Panel specifically directed that ITA verify, if Blaw Knox so
requested, any "constructed val ues" used by I TA "to nake the
appropriate dunping margin calculations.” Remand Rec. Doc. No.
1, at 57. W believe that, given the statutory hierarchy of
met hods for FW determ nation, |ITA could not have fulfilled the
Panel 's mandate on remand without first verifying the information
on sales of "such or simlar nerchandise.” 19 U S.C
88 1677b(a), 1677(16) (1988).

| ndeed, given the statutory requirenent that constructed
value only be used in the absence of sufficient sales of identi-
cal or simlar nmerchandise, had ITA failed to revisit the sim-
| ar - mer chandi se question its remand determ nati on woul d have been
vul nerable to attack. The Court of International Trade has
stressed the "particular inportance" of ITA itself making the
determ nation of sim/lar nerchandi se "rather than del egating that

responsibility to an interested party."” Tinken Co. v. United
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States, 630 F. Supp. 1327, 1338 (CIT 1986) (remanding | TA deter-
m nati on because | TA did not coll ect data on nerchandi se ot her

than that characterized as simlar by respondent); cf. Koyo Sei ko

Co. v. United States, 746 F.Supp 1108, 1111 (CIT 1990) ("failure

to reopen a determ nation which is known to be based on erroneous
factual information that would clearly mandate a change in result
woul d itself be arbitrary and capricious"). The Panel therefore
finds that I TA's consideration of simlar merchandi se on remand
was in accordance with | aw.

b. The Determination of Similarity

Apart from Northern Fortress's challenge to | TA's reconsi d-
eration of the simlar-nerchandi se i ssue on remand, Northern
Fortress also challenges | TA's conclusion that sales of simlar
mer chandi se occurred. Essentially, Northern Fortress argues that
none of the replacenent parts sold in Canada was "simlar" to the
replacenent parts sold in the United States. Pub. Doc. No. 141
at 35-43.

The term"simlar"” is defined by statute, so the Panel's
task is to determ ne whether I TA's application of the statutory
definition to the nmerchandi se in question was "sufficiently

reasonable." Zenith Radio Corp. v. United States, 437 U S. 443,

450-51 (1978); Anerican Lanb Co. v. United States, 785 F.2d 994,

1001 (Fed. Cir. 1986). |ITAis required by lawto use inits FW
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cal cul ations "such or simlar merchandise" in the first of the
foll ow ng categories that is applicable:

(A) The nmerchandi se which is the subject of an
i nvestigation and other merchandi se which is
identical in physical characteristics wth,
and was produced in the same country by the
sane person as, that nerchandi se.

(B) Merchandi se --

(i) produced in the sanme country
and by the sane person as the
mer chandi se which is the sub-
ject of the investigation,

(1) i ke that nmerchandise in com
ponent material or materials
and in the purposes for which

used, and

(rit) approxi mately equal in conmer-
cial value to that nerchan-
di se.

(© Merchandi se --

(i) produced in the sanme country
and by the sane person and of
t he sanme general class or kind
as the nerchandi se which is
t he subject of the investiga-
tion,

(1) i ke that nmerchandise in the
pur poses for which used, and

(rit) whi ch the adm nistering
authority determ nes may
reasonably be conpared with
t hat mer chandi se.
19 U S.C. 8§ 1677(16) (1988).
| TA's determ nation that simlar nerchandi se existed in the

home mar ket was based on Section 1677(16)(C) -- the final and
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nost general definition of "such or simlar nerchandise.” Pub.
Doc. No. 119, at 33.% This definition sets a three-part test
for finding "simlar nerchandise."

The first part of the test requires that the merchandi se be
"produced in the sane country and by the sane person and be of
the same general class or kind as the nerchandi se which is the
subj ect of the investigation." 19 U S.C. 8§ 1677(16)(C) (i)
(1988). At verification I TA selected four parts sold by Northern
Fortress in the U S. market, and | ooked for parts sold by North-
ern Fortress in Canada that were identical or simlar to the U S.
parts in nanme, material conposition, and configuration. Pub.
Doc. No. 119, at 31. For three of the U S. parts -- the main
auger, the screed plate, and the floor plate -- I TA found corre-
spondi ng parts sold in Canada that, it concluded, had identical
descriptions, simlar or identical material conpositions, and
simlar configurations. |TA verified that Northern Fortress had
manuf act ured each of the three parts in Canada, and that the

manuf acturing costs of the pairs of parts were within 20 percent

42 Neither during the remand proceeding nor in its briefs to
the Panel did Northern Fortress dispute I TA's use of Section
1677(16) (C), as opposed to Section 1677(16)(B). |Indeed, Northern
Fortress at tinmes seened to focus on whether | TA had net the
simlarity criteria of the latter section. See, e.qg., Remand
Rec. Doc. No. 36, at 7, 8; Pub. Doc. No. 141, at 35, 37. In
response to a question at the hearing, Northern Fortress stated
that it was "not sure Comerce has really explained why they are
using "C and not "B'." Pub. Doc. No. 162, at 39.
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of each other. Renmand Rec. Doc. No. 19, at 11.% Based on these
findings, |ITA concluded that the first test of Section
1677(16) (C) was satisfied. 1d.; Pub. Doc. No. 119, at 31-32.

Northern Fortress argues that the parts exam ned at verifi-
cation were not simlar in their material conposition and config-
uration. Specifically, it alleges, first, that the Canadian
auger, unlike its U S. counterpart, did not have segnents bolted
onto it, and that its flights were one-third again as |large as
the U S. auger. Remand Rec. Doc. No. 36, at 10. Second,
Northern Fortress contends that the U S. screed plate is bent
al ong one side, has a "bull nose" along its |length, and has two
lines of studs, while the Canadian part is flat, has no "bul
nose," and has three lines of studs. [d. at 10-11. Finally,
Northern Fortress contends that I TA did not sufficiently take
into account differences in the lengths, material conposition,
and | ocation of holes on the two floor plates conpared. 1d. at
11-12.

The record, however, denonstrates that |TA considered all of

t hese di fferences. Remand Rec. Doc. No. 14, at 4; Pub. Doc. No.

43 The Panel notes that in conparing the manufacturing costs
of the U.S. and Canadi an parts to ascertain whether they were
wi thin 20 percent of each other, |ITA used the "factory cost" data
provi ded by Northern Fortress in its July 2, 1991 questionnaire
response. Remand Rec. Doc. No. 14, at 3. Thus, it appears that
| TA did not rely on costs derived fromthe manufacturing-variance
data, which ITAultimately rejected in its verification of
Northern Fortress's constructed-value information. Pub. Doc. No.
119, at 36.
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119, at 33-34. Notw thstanding these differences, |ITA was of the
view that each pair of parts was of the sane "general class or
ki nd" of nerchandi se. The Panel concludes that there is
substanti al evidence to support |ITA s determ nation and that |ITA
di d not act unreasonably.
The second part of the Section 1677(16)(C) test requires
that the nmerchandi se be "like" the nerchandi se which is the
subj ect of the investigation in the "purposes" for which it is
used. 19 U S.C. 8 1677(16) (O (ii) (1988). Northern Fortress
mai ntai ns that replacenent parts by their nature cannot be used
for like or simlar purposes. Remand Rec. Doc. No. 7, at 3-4;
Remand Rec. Doc. No. 36, at 7. Since each replacenent part is
designed to performa particular function on a particul ar
machi ne, there is no comobn usage anong non-identical replacenent
parts. Northern Fortress challenges as overly broad | TA s
determ nation, Pub. Doc. No. 119, at 32, that each of the parts
it exam ned had the sane "primary use,"” nanely, that of a
repl acenent part for self-propelled bitum nous pavi ng equi pnent.
| TA did not, however, end its inquiry with this determ na-
tion. Rather, |TA concluded that each pair of parts perforned
the sanme particular function in a paving nmachine. Thus, |ITA
determ ned that nmain augers distribute asphalt fromthe paver
onto the road surface, screed plates spread asphalt in a flat

| ayer over the road surface, and floor plates prevent the asphalt
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fromfalling through the bottom of the paving machine. Renmand
Rec. Doc. No. 14, at 4; Pub. Doc. No. 119, at 34.

The Panel finds that I TA s determ nati on was not
unreasonable. Requiring identical purpose, rather than "like"
pur pose, would conflict with the ternms of the statutory test and
woul d, indeed, collapse all of Section 1677(16)(C) into Section
1677(16) (A). The second part of the statutory test is satisfied.

The third and final part of the test is that the merchandi se
be merchandi se which the adm nistering authority determ nes "nmay
reasonably be conpared” with that which is the subject of the
investigation. 19 U S.C. 8§ 1677(16)(C(iii) (1988). Northern
Fortress argues that conparative criteria based entirely on
physi cal characteristics and cost of production do not fulfil
this statutory requirenent. It contends that the pricing prac-
tices of the replacenent parts suppliers reflect the pricing
practices of original equi pnment manufacturers, which, in turn,
are based primarily on price conpetition and vol une of sales
rather than on cost. Accordingly, replacenent parts that are
simlar in physical characteristics and even in cost nmay be quite
dissimlar in price. Remand Rec. Doc. No. 36, at 8.

As wth the other two parts of the "simlar nerchandise"
test, the Panel recognizes that whether different nerchandi se can
"reasonably be conpared” is a "conplex" issue on which "reason-

able mnds could differ." Tinken Co. v. United States, 630 F

Supp. 1327, 1338 (CIT 1986). Unless ITA s conclusions are
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unr easonabl e based on the record evidence, however, the Panel
cannot displace ITA's judgnent with its own. The courts have
consistently upheld I TA's determ nations regarding simlar

mer chandi se, in the face of the very sanme objections raised by

Northern Fortress. See, e.q., UHF.C Co. v. United States, 916

F.2d 689, 691, 697 (Fed. G r. 1990) (upholding ITA determ nation
that grades of animal glue "in wdely varying applications"” could

nevert hel ess "reasonably be conpared"); United Engineering &

Forging v. United States, 779 F. Supp. 1375, 1381-82 (CIT 1991)

(upholding I TA determ nation of simlarity despite differences in

end use and commercial value); NIN Bearing Corp. of Anerica v.

United States, 747 F. Supp. 726, 735-36 (CI T 1990) (upholding ITA

determ nation of criteria for assessing simlarity of merchandi se
under Section 1677(16)(C) where conparability of commercial val ue

not possible); Kerr-MGee Chemcal Corp. v. United States, 741 F

Supp. 947, 951-52 (CIT 1990) (upholding I TA determ nation of
simlarity of chemcals with different characteristics and

uses).

44 The Panel notes that nmany of the differences in nerchan-
di se highlighted by Northern Fortress m ght have supported
adjustnents for differences in physical characteristics. See 19
CFR 8 353.57 (1991); UHFC Co. v. United States, 916 F.2d
689, 699 (Fed. Cir. 1990) (ITA s refusal to nmake adjustnents for
di fferences in physical characteristics sinply because the
differences were not reflected in differences in costs of produc-
tion "cannot stand"). But these adjustnments would be made only
after an I TA determ nation of simlar nmerchandise. By failing to
pl ace evidence on the record concerning the nerchandi se deened by
| TAto be "simlar,"” Northern Fortress |lost the opportunity to

(continued. . .)
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On bal ance, the Panel finds ITA s application of the three-
part test for simlar nerchandi se under Section 1677(16)(C) to be
supported by substantial evidence