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OPI Nl ON OF THE PANEL

This is the first case referred to a binational panel for review
under Article 1904 of the Canada-United States Free-Trade Agreenent ("FTA").?
It raises questions regarding: (1) the definition of "such or simlar"
nmer chandi se under the antidunping statute; and (2) the circunstances under which
the International Trade Administration ("ITA") may disregard sales of such or
simlar nerchandise in the home market of the exporting country or in third
countries and, instead, calculate foreign nmarket value on the basis of
constructed val ue.

This action was initiated by d earbrook Packers, Inc. ("d earbrook"),
Mukhtiar & Sons Packers, Ltd. ("Mikhtiar"), and Marco Estates Ltd./Landgrow
("Marco") to contest the final results of the U S. Departnent of Commrerce
I nternational Trade Admi nistration's adnministrative review of the antidunping
duty order on red raspberries from Canada for the period June 1, 1986, through
May 31, 1987. The Panel has jurisdiction of this action pursuant to Article
1904. 2 of the FTA and Section 516A(g)(2) of the Tariff Act of 1930 ("Tariff
Act").?

In the final results of the admnistrative review, the |ITA found
t hat - -

(1) Marco had no hone market or third country sal es of nerchandise
that was the sane as, or simlar to, the nerchandi se subject to the anti dunping
order; and

(2) (a) hone nmarket sal es by C earbrook, and

(b) hone market and third country sal es by Mikhtiar

were too small in relation to the nunmber and vol une of their
respective U S. sales to provide an adequate basis for
determ ning the foreign market val ue.

The conpl ai nants chal | enge these findings, as well as the I TA s consequential use
of constructed value to determ ne the foreign market val ue of the nerchandise
subj ect to the review.

127 1.L.M 281 (1988) (entered into force Jan. 1, 1989).

219 U.S.C. § 1516a(g)(2) (1988).
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Article 1904.3 of the FTA requires this Panel to apply the standard

review set forth in section 516A(b)(1)(B) of the Tariff Act of 1930, which

provi des that:

The Court shall hold unlawful any determ na-
tion, finding, or conclusion, found . . . to
be unsupported by substantial evidence on the
record, or otherwi se not in accordance wth
the [aw 3

Upon examination of the record and after consideration of the

argunents presented by the parties, this Panel:

(1) affirns the finding of the International Trade Adm nistration
that fresh nmarket raspberries sold by conplainant Marco in the hone
market are not the same as, or sinmlar to, the bul k-packed red
raspberries which are the subject of the antidunping order under
review and further affirns the I TA's use of constructed value as the

basis for determ ning Marco's foreign market val ue.

(2) holds defective and remands the ITA's findings that hone

mar ket sal es of O earbrook and Miukhtiar are not adequate for use as
the basis for determining foreign market value with instructions
that the Panel be provided within 30 days explanations of the basis
for the ITA's findings such that the Panel may deternm ne whether
there is substantial evidence on the record to support the ITA' s

findi ngs.

319 U.S.C. § 1516a(b)(1)(B).
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BACKGROUND

The | TA Deci sions

On July 23, 1984, the ITAinitiated an antidunping duty investigation
of red raspberries from Canada.* The investigation covered "fresh and frozen red
raspberries packed in bul k containers and suitable for further processing."® In
its final determ nation, the I TA concluded that the nerchandi se was being sol d
inthe United States at less than fair value ("LTFV').% It published its notice

of the antidunping duty order on June 24, 1985.°

On July 17, 1987, the ITAinitiated the second adm nistrative review
of t he ant i dunpi ng duty or der and exami ned i mports from four
processors/exporters, including Mikhtiar, C earbrook, and Marco, during the
period June 1, 1986 through May 31, 1987. It is this adm nistrative review that
is the subject of the case before this Panel

On August 3, 1987, the I TA sent questionnaires to the firns subject
to the second review requesting information on their hone nmarket, third country,
and U S. sales of fresh and frozen raspberries. C earbrook, Marco and Mukhti ar

all responded to the questionnaires.?

‘49 Fed. Reg. 30342 (1984).

Sd. at 49129, 49130. Fresh raspberries were classified under item nurmbers
146.54. 00 and 146.56.00 of the Tariff Schedules of the United States Annotated
and frozen raspberries were classified under item nunber 146.74.00.

550 Fed. Reg. 19768 (1985).
50 Fed. Reg. 26019 (1985).

8The fourth Canadi an exporter which responded to an | TA questionnaire, Jesse
Processing, Ltd., is not a party to this action, and its questionnaire responses
are not summarized.
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Marco responded that it nmade 19 sal es of bul k-packed red raspberries
in the United States during the review period. Marco nmade one sale of fresh
market red raspberries in Canada, but had no sal es of bul k-packed red raspberries
for use in further manufacturing or processing. Marco had no sales to third

countries during the review peri od.

Cl ear brook responded that it nade 16 sal es of bul k- packed raspberries
inthe United States totalling approximately 1,800,000 pounds during the review
period and two sal es of bul k- packed raspberries in Canada totalling about 50, 000

pounds. It had no sales during that period to third countries.

Mukhtiar responded that it nade 13 sal es of bul k- packed raspberries
in the United States totalling approximately 1,800,000 pounds and one sal e of
such raspberries in Canada totalling 10,000 pounds during the review period.
Mukhtiar also nade one sale of bulk-packed raspberries in Japan totalling

approxi mately 35,000 pounds.

The information on U. S., hone market, and third country sales by

Cl ear brook, Marco, and Mukhtiar is summarized in the follow ng table:

SALES
Uu.S. 3d Country Home Market

Mar co

No. of sales 19 0 1*

Total |bs. (000) [ 1] 0 [ 1]
Cl ear br ook

No. of sales 16 0 2

Total |bs. (000) 1, 800 0 55
Mukht i ar

No. of sales 13 1 1

Total |bs. (000) 1, 800 35 10

* Fresh market raspberries
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The conpl ai nants have stated that all their sales in the home market
and the third country were arnls-length transactions and were nade at prices
above the cost of production.® There is no evidence in the record as to whether
the home market or third country sales were nade within or outside the ordinary

course of trade.

The issue of constructed value was first raised in a January 27
1988, neeting between conplai nants' counsel and ITA staff. The |TA inforned
conpl ainants at that time that it intended to use constructed value to calculate
foreign market value because the conplainants had "insufficient" home nmarket

sales to provide a basis for price-to-price comparisons.

The |ITA published the prelimnary results of the second
adm nistrative review on July 28, 1988.%° Using constructed value as the basis
for foreign market value, the I TA estimted dunpi ng margi ns of 8.33 percent for
Cl ear brook, 9.92 percent for Marco, and 4.45 percent for Mikhtiar. Conpl ainants
contested the I TA's use of constructed value in witten briefs and at a hearing

hel d on August 30, 1988.

The I TA issued the final results of the second adm nistrative review
on February 13, 1989.' Again, using constructed value, it cal cul ated dunping
margi ns of 2.59 percent for O earbrook, 9.15 percent for Marco, and 3.67 percent

for Mukhtiar.

°The conpl ai nants have not offered any proof for their contentions, but we
find it unnecessary to deci de whether or not the sales were at arnis-length and
above cost since the ITA did not base its rejection of these sales on a failure
of proof as to either of these points.

1053 Fed. Reg. 28425 (1988).

1154 Fed. Reg. 6559 (1989).
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The final results state that, with respect to Marco's hone market
sal e, fresh market raspberries were not subject to the original investigation
because they were not covered by the petition. Further, Marco's hone narket sale
of fresh market raspberries during the review period was not a sale of such or
simlar merchandise within the neaning of section 771(16) of the Tariff Act, 19
U S.C 8 1677(16), because fresh nmarket raspberries have a "different purpose and

use" fromthe bul k- packed berries under review As a result, the |ITA detern ned
that the price charged in Marco's single home nmarket sale of fresh narket

raspberries could not be used as a basis for its foreign market val ue.®?

Wth respect to Mukhtiar, the I TA stated,

In order to determine whether . . . price
di scrimnation exists, we nmust conpare prices
charged in the United States wth an

appropriate measure of FMV. The regul ations
direct us to test honme market sales against
third country sales for the purpose of
choosi ng t he appropriate mar ket for
determ ni ng FMV. However, the sales in the
selected market must be of suf ficient
magni tude to provide a neaningful basis for
price-to-price conparisons.

Section 353.4 of the regul ations
establishes a five-percent test for assessing
the viability of a foreign market in nornal
situations. Although the home market in this
case is technically viable according to the
five-percent test, we are presented with the
unusual situation where the volune and nunber
of sales of the subject merchandise in both
the home market and third country markets do
not provide an adequate basis for price-to-
price comnparisons. VWere hone nmarket sales
are greater than five percent of third country
sal es but are negligible conpared to both the
volume and nunmber of sales to the United
States, constructed value should be used to
det ermi ne FMW.

- Rat her than taking [Mikhtiar's] single
hone market sale of a quantity significantly

21 d. at 6561.
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smal ler than the quantity sold to the United
States, as representative of sales made in the
ordi nary course of trade, the [ITA] determn ned
that FWMW should be based on constructed
val ue. 3

As to Clearbrook, the ITA noted that there were no third country

sal es during the review period covered by the second adm nistrative review It
concl uded that the conbi ned vol une of O earbrook's two home narket sales was "so
small in relation to the nunber and volume of sales to the United States that

[it] did not provide a reasonable basis for price-to-price conparisons."

Conpl ai nants' Argunents

Marco naintains that the | TA erred by refusing to consider the sale
of its fresh market berries in Canada to be a sale of "such or sinilar
merchandise." It states that fresh market raspberries are "such or sinmilar
mer chandi se" and that the fresh market berries can reasonably be conpared with

Marco' s sal es of bul k- packed raspberries in the United States.

All three conplainants advance three principal arguments in
chal l engi ng the application of the market viability test and consequential use

of constructed value in the adnm nistrative review

First, the conplainants argue that the Tariff Act of 1930 and the
| TA's regul ations enunerate all the circunstances under which the | TA nmay ignore

honme market or third country sales and that the facts on the record before the

ITA in this administrative review do not fall within any of the enunerated

] d. at 6559-60.

41d. at 6560.
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circunstances. |In particular, the conplainants contend that the "plain | anguage"
of the statute and regul ations prohibit the ITA from ignoring bona fide hone
mar ket sales made in the ordinary course of trade. Because the |ITA allegedly has
not disputed that the home market sales in question were bona fide and has not
asserted that they were not made in the ordinary course of trade, the
conpl ai nants argue that the | TA should have used each conpl ai nant's home mar ket
sales prices as the basis for foreign market value. To put it another way, the

statutory "home market viability test," enbodied in the ITA's regul ations as the

“five-percent rule," has been literally satisfied by the home market sal es of
each of the conpl ainants because those sales in each case constitute at | east
five percent of third country sales. Further, the relative smallness of the hone
mar ket sales volume conpared to U S. sales is legally irrelevant, in

conpl ai nants' view of the applicable statutory and regul atory | anguage.

Second, the conplainants argue that there is no substantial evidence
on the record to support the ITA's conclusion that the conpl ai nants' honme market
sales do not provide an accurate neasure of foreign market value. The
compl ai nants contend that, at the very least, the |ITA nust provide sone
explanation for its conclusion that the conplainants' home market sales were

insufficient for conparisons with U S. sales.

Third, the conplainants argue that, to the extent that the Tariff Act
permts the | TA to disregard hone narket sales that are insufficient in nunber
or volume, the decision to do so in this case amounts to a rule of genera
applicability and I TA must promul gate such a rule pursuant to the rul emaking

requi rements in section 553 of Title 5, United States Code (5 U.S.C. § 553)
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(1988).% The conplainants assert that the ITA's deternmination in the second
review was invalid because it failed to conply with the notice and conment

requi rements of section 553.

15Secti ons 500-559 and Chapter 7 of Title 5 are popularly referred to as the
“Admini strative Procedures Act" ("APA").
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DI SCUSSI ON

Marco's Honme Market Sale of Fresh Market Berries

Marco argues that its home market sale of fresh market raspberries
shoul d be compared with its U S. sales of bul k-packed raspberries. This Pane

di sagr ees.

The Petition for Antidunping Duty Relief that was the basis for the
i nvestigation leading to the antidunping order subject to the annual review
explicitly excluded fresh nmarket berries, and fresh narket berries were not
subject to the less than fair value investigation. Moreover, in its
qguestionnaire response and ot her subnissions, Marco itself cogently described the
di fferences between fresh market and bul k- packed raspberries. For exanple, it

st at ed,

The raspberries exported to the U S. A are of
inferior quality and are for the purpose of
maki ng raspberry juice whereas the snmall
quantity of raspberries sold in Canada were
fresh berries, packaged in flats, to be sold
as fresh fruit in retail stores. The two
products are in no way conparable. The
raspberries exported were, in addition to the
above statement, the normal sunmer variety
whereas the raspberries sold donmestically were
an autum variety demanding a significantly
hi gher price when sold as fresh fruit.1®

Thus, there is substantial evidence on the record supporting ITA's
concl usion that fresh market berries have a different purpose and use than bul k-
packed raspberries. The Panel is not free to overturn a finding by the | TA t hat

is supported by such evidence and, therefore, affirms the ITA's deternination

Marco' s Questionnaire Response of Novenmber 16, 1987 for the Period June
1, 1986 through May 31, 1987, at 3.
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meani ng of section 771(16) of the Tariff Act.

Mikhti ar's and Cl earbrook's Hone Market Sal es

that fresh nmarket raspberries are not "such or sinmilar merchandise," within the

Section 773 of the Tariff Act provides three bases for determnning

foreign market value in an antidunping duty investigation

(1) In general --The foreign market val ue of
i nported merchandi se shall be the price

(A At whi ch such or simlar
merchandise is sold . . . or
of fered for sale in the principa
mar kets of the country from which
exported, in the usual conmmercia
quantities and in the ordinary
course of trade for home
consunption, or

(B) If not so sold or offered for sale
for home consunption, or if the
adm ni stering authority deternines
that the quantity sold for hone
consunption is so small in
relation to the quantity sold for
exportation to countries other
than the United States as to form
an i nadequat e basi s for
conparison, then the price at
whi ch so sold or offered for sale
for exportation to countries other
than the United States.

(2) Use  of constructed value--If t he
adm ni stering authority deternmines that the
foreign market value of inported merchandi se
cannot be determ ned under paragraph (1)(A),
then, notwithstanding paragraph (1)(B), the
foreign market val ue of the nerchandi se may be

the constructed value of that nmerchandi se.
17

1719 U.S.C. § 1677b(a).

Hone mar ket sal es,

third country sales, and constructed value. Section 773 states in part:
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The regul ati ons pronul gated by the Departnment of Conmerce pursuant
to the Act generally track the |l anguage of the statute. Thus, the regul ations
provi de that foreign market value ordinarily is to be determ ned on the basis of
honme mar ket prices.®® However, if such sales are so small in relation to sales
to countries other than the United States "as to be an inadequate basis for

determni ng forei gn narket value," then the regul ati ons provide that the | TA may
use either the third country sales prices or constructed value as the basis for
determ ning the foreign market value.® Third country prices are "generally to
be preferred" over constructed val ue.?

Under the regul ations, home nmarket sales are "normally" considered
to be an inadequate basis for determining foreign narket value when they
constitute less than 5 percent of sales to third countries.? Further, if sales
to a single third country "do not provide an adequate sanple," then sales to
addi tional countries may be aggregated.? The statute and the regul ations thus
require the ITA to assess the appropriateness of foreign market sales as the

benchmark for price conparisons. This requirement is often referred to as the

foreign market "viability test."

In applying the foreign nmarket viability test during the second
adm nistrative review, the |ITA noted that Mikhtiar and C earbrook presented
"unusual " situations because the nunber and volunme of their honme market and third

country sales were relatively small or non-existent in relation to their sales

19 CF.R 8§ 353.3(a)(1) (1987). See Smith Corona Group v. United States,
713 F.2d 1568, 1576 n. 20 (C.A. F.C. 1983), cert. denied, 465 U. S. 1022 (1984),
("home market sales are clearly the preferred basis").

1919 C.F.R § 353.4(a).
2019 C.F.R § 353.4(b).
211 d.

219 C.F.R § 353.5(d).
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to the United States. Mikhtiar's hone nmarket sale represented 29 percent of its
third country sales by volune. |Its honme market sale represented 8 percent of its
U S. sales by nunber and 0.6 percent of U S. sales by volume. The third country
sal e represented 8 percent of Mikhtiar's U S. sales by nunmber and 2 percent of
its U S. sales by volune. The | TA deternined that, although the vol ume of
Mikhtiar's home market sales "technically" satisfied the 5 percent viability test
in Section 353.4 of the regulations, its home narket and third country sales were

nonet hel ess too small to provide an adequate basis for foreign market val ue.

Cl earbrook' s home market sal es represented 12.5 percent of its U S
sal es by nunber and 3 percent of its U S. sales by volume. The ITA found that
Cl ear brook' s home market sales were also too small to form an adequate basis for

cal cul ati on of foreign market val ue.

In reviewi ng the conpl ai nants' challenge to the I TA's construction
of the Act and inplenenting regul ations, this Panel nust address two questions.
The first is whether Congress has directly spoken to the precise question at
issue. |If Congressional intent is clear, our inquiry ends as we nust give effect
tothat intent. |If, on the other hand, Congress has not directly addressed the
specific question at issue, then the question for this Panel is whether the | TA s
actions are based on a perm ssible construction of the statute, keeping in mnd
that a reviewi ng body nmust afford great deference to the interpretation of a

federal agency charged with inplenmenting a statute.®

The doctrine of deference neans that this Panel need not find that

the ITA's construction of section 773 of the Tariff Act and its inplenmenting

23See Chevron U.S. A Inc. v. Natural Resources Defense Council, lnc., 467
U S. 837, 842-844 (1984).
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regulations is the only reasonable construction in order to sustain the ITA s
interpretation.? Further, this Panel cannot inpose its own construction of the

statute and regulations if the | TA proposes a reasonable interpretation.?®

Conpl ai nants contend that the I TA's interpretation of the statute and
regul ations is unreasonable. In effect, they argue that the statute and
regul ati ons enunerate all the circunstances under which the | TA may disregard

hone nmarket sales and that such circunstances are not present in this case.

We do not accept conplainants' argument that the | TA nust use hone
market prices in all circunstances except those specifically enunerated in the
statute and regul ations. Neither side has brought to our attention in their very
wel | researched and witten briefs any evidence that Congress ever considered the
preci se factual situation presented in this review  Thus, we cannot say how
Congress woul d have determined that the home narket's viability be eval uated had
the situation been considered. As a result, the ITA must be afforded the

di scretion to interpret the Act in accord with its experti se.

Wiile the ITAis free to fill in this apparent gap in the statute and
regul ations, it cannot choose anong the options available to it for determ ning
foreign market value without articulating a reasonable justification for its

deci si on based on the facts on the record.® Here, the | TA refused to use either

24See Chevron, 467 U.S. at 844; EEC v. Denpcratic Senatorial Canpaign
Committee, 454 U. S. 27, 32 (1981) Zenith Radio Corp. v. United States, 437 U S.
443, 450 (1978); Train v. Natural Resources Defense Council, Inc., 421 U S. 60,
75 (1975); Udall v. Tallman, 380 U S. 1, 16 (1965).

25See Chevron, 467 U.S. at 844.

%See NLRB v. Metropolitan Life Ins. Co., 380 U 'S. 438, 442-43 (1965) (\Wen
an agency "exercises the discretion given to it by the Congress, it nmnust
"disclose the basis of its order' and 'give clear indication that it has
exercised the discretion with which Congress has enpowered it."'"), citing, Phelps
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the hone market and third country prices of Miukhtiar or the home market prices
of dearbrook as the basis for foreign market value. C earbrook's circunstances
raise an issue that is not specifically addressed by the regulations: Snmall hone
mar ket sales and no third country sal es against which to test viability. On the
ot her hand, Mikhtiar's circunstances do appear to be addressed by regul ati ons.
In neither case, however, did the |ITA explain why it decided that the hone market
sales or, in the case of Mukhtiar, the third country sale, were not an adequate
basis for foreign market value. The only reasons proffered by the I TA to support
its decisions were a series of statenents that purported to be self-evidently

concl usive that the "volune and nunmber" of such sales were "inadequate," or

"insufficient,” and that they did not provide an "evidentiary base" for
comparison with U S. sales. I ndeed, the ITA's counsel stated during ora
argument that the ITA sinmply "knows] inadequacy . . . when we see it."?

However, the ITA did not provide the factual basis for its conclusion that the
home market and third country sales in this adninistrative review were inadequat e
as a basis for foreign market value. W cannot say, on the basis of the record,
that such sales were inadequate given the fact that Mikhtiar's hone market sales,
by nunber, constituted 7.8 percent of its U S. sales and C earbrook's home market
sal es, by nunber, constituted 12.5 percent of its U S. sales. We cannot
conclude, as apparently ITA did, that these sales were de nmininis wthout

obtaining the basis for the I TA's concl usion.

Statenents that the hone market and third country sal es of Mikhtiar

and the home market sales of Clearbrook were "insufficient" or "inadequate" to

Dodge Corp. v. NLRB, 313 U.S. 177, 197 (1941); see also Burlington Truck Lines,
Inc. v. United States, 371 U.S. 156, 167-69 (1962); Shell Gl Co. v. FERC, 707
F.2d 230, 235 (5th Cir. 1983).

ZUnited States - Canada Free Trade Agreement Binational Secretari at
Transcript: In the Matter of Red Raspberries from Canada, at 93 (Cctober 20
1989).
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provide a basis for calculating foreign market value do not provide this Pane

a basis on which to assess whether the | TA deci sions are supported by substanti al
evidence on the record. An explanation of the reasons for the |TA decisions
based on the record of this reviewis essential before this Panel can conduct a
proper review 2 The duty to provide such an explanation was recently enphasized
in arelated context by Congress in the amendnent to section 771(7) of the Tariff

Act made by Section 1328 of the Omibus Trade and Conpetitiveness Act of 1988.2%

The conpl ai nants argue that the | TA cannot make a determ nation as
to the adequacy of Mikhtiar's and Cl earbrook's hone nmarket sales without
promul gating a rule subject to the notice and comment requirements of the APA
In determining whether the hone market sales of the conplainants in this

adm nistrative review serve as an adequate basis for price conparisons with U S.

sales in this review, the ITAis applying the antidunping law to the particul ar,

and somewhat unusual, facts of this case. |TA does not purport to be applying
rul es of general applicability. To the contrary, it effectively has said that
it is addressing specific circunstances that either warrant an exception fromits

general rules or are not contenplated by its general rules.

We agree and conclude that ITA' s decisions in this review are an
adj udi cative function rather than a rulenaking function. As such, ITA's

deci sions are not subject to the APA's notice and comrent requirenents.* The

2#5ee Toho Titanium Co., Ltd. v. United States, 657 F. Supp. 1280, 1286
(C.1.T. 1987).

2Gection 1328 anended section 771(7) to require the International Trade
Commi ssion to "explain its analysis of each factor considered" in making certain
determ nations regarding material injury. See 19 U.S.C. § 1677(7). See also 19
U S C § 1673d(d).

°'NLRB v. Bell Aerospace Co., 416 U. S. 267, 290-95 (1974), overruled on
ot her grounds, NLRB v. Hendricks County Rural Elec. Menbership Corp., 454 U. S
170 (1981).
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| TA must have the discretion to deal with problems such as these on a case-by-
case basis if its administration of the antidunping laws is to be effective.®
The fact that new policies may evol ve through this process does not require | TA
to proceed by rul emaking and does not subject it to the notice and comment

requi rements of the APA. 32
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CONCLUSI ON

Thi s Panel finds that--

(1) I TA's finding that fresh market raspberries are not such or
simlar merchandise is supported by substantial evidence on the
record and that, because Marco had no hone narket sales of
mer chandi se covered by the antidunping order, constructed value is
the appropriate basis for calculating Marco's forei gn market val ue,

and

(2) because | TA has not provided an adequate expl anation of its
reasons for rejecting Mikhtiar's and Cl earbrook's home market sal es
of red raspberries as a basis for calculating foreign market val ue,
we are unable to apply the substantial evidence standard to

determ ne the legality of that concl usion
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DECI SI ON AND ORDER

The final results in this admnistrative review are affirmed in part

and remanded in part to the I TA as foll ows:

(1) The Panel affirnms the finding of the International Trade
Admi ni stration that fresh market raspberries sold by conplainant
Marco in the hone nmarket are not the sane as, or simlar to, the
bul k- packed red raspberries which are the subject of the antidunping
order under review and further affirns the | TA's use of constructed

value as the basis for determ ning Marco's foreign market val ue.

(2) The Panel holds defective and remands the | TA's findings that

home market sales of C earbrook and Mukhtiar are not adequate for
use as the basis for determining foreign market value wth
instructions that the Panel be provided within 30 days expl anations
of the basis for the ITA's findings such that the Panel may
determ ne whether there is substantial evidence on the record to

support the ITA's findings.

The I TA shall file with the Panel within 30 days after the date of
this decision its explanation of the reasons why Mikhtiar's and d earbrook's hone
mar ket sal es do not form an adequate basis for calculating foreign market val ue.
The conplainants shall file with the Panel any comrents they may have on the
results of the remand within 15 days after the filing of the I TA's explanation,
and the |ITA shall respond within 10 days after the filing of conplainant's

comrent s.



So ordered.

NEXTRECORD -

Ivan R. Feltham Q C., Chairman

Robert C. Cassidy, Jr., Paneli st

Peter C ark, Paneli st

Warren E. Connel ly, Paneli st

d enn A Cranker, Paneli st
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