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OPINION OF THE PANEL
I. INTRODUCTION.
These consol i dated appeal s arise out of the determ nations of the United
States International Trade Conm ssion (Commi ssion or ITC) that an industry in the
United States is threatened with material injury by reason of dunped inports of
new steel rails from Canada (produced by Al goma Steel Corp., Ltd. (Al goma) and
Sydney Steel Corp. (Sydney)) and subsidized inports of new steel rails from

Canada (produced by Sydney). New Steel Rails from Canada, Invs. Nos. 701-TA-297

(Final) and 731-TA-422 (Final), USITC Pub. 2217 (Sept. 1989) (hereafter New Steel
Rails); Pub. Doc. 189. !

Al goma and Sydney have invoked this Panel to challenge the |egal and
factual sufficiency of the Commssion's threat of material injury determ nations.
Bet hl ehem St eel Cor p. (Bethlehem), the petitioner in the underlying
i nvestigations, has invoked this Panel to challenge the |egal and factual
sufficiency of the Commission's deternmination that the material injury being
experienced by the U S. industry is not by reason of the subject inports. Also
pending are: (i) a notion to strike a brief for the asserted failure to conply
with the Panel's order of April 2, 1990, regarding designation of allegedly
public information as confidential; and (ii) a notion to stay the order of April
2.

The Panel has jurisdiction pursuant to Article 1904.2 of the United

St at es- Canada Free Trade Agreenent and section 516A(g)(2) of the Tariff Act of

1 For citations to the adnministrative record, with one exception, we use

the foll owi ng notation:

"Pub. Doc. A at B" refers to List No. 1 (the index to the
Conmi ssion's public record), docunent number A, at page B.

"Conf. Doc. C at D' refers to List No. 2 (the index to the
Conmmi ssion's business proprietary record) document number C, at page D.

The exception is Pub. Doc. 189, the published report of the
Commi ssi on, containing the opinions of the Conm ssioners and the Report
of the Conmission. That docunent is cited as New Steel Rails at X




1930. 2
On the basis of an examnation of the administrative record, the
applicable United States |aw, and consideration of the argunents of the parties,
t he Panel --
(1) AFFI RVS the Commission's determnation that an industry in the
United States is threatened with material injury by reason of the dunped
i mports as supported by substantial evidence on the record and ot herw se
in accordance with law 3
(2) AFFI RVS the Commission's determnation that an industry in the
United States is threatened with material injury by reason of the
subsi di zed inports as supported by substantial evidence on the record and
otherwi se in accordance with |law, *
(3) AFFI RMS the Commission's determination that present material
infjury is not by reason of the subject inmports as supported by

substanti al evidence on the record and ot herw se

2 27 1.L.M 281 (1988) (entered into force Jan. 2, 1989) and 19 U S.C.
§ 1516a(g)(2) (1988), respectively.

8 Panel Menber Cottlieb dissents fromthis conclusion. See his Dissenting
Views at Section IX, infra.

4 Panel Menber Cottlieb dissents fromthis conclusion. See his Dissenting
Views at Section IX, infra.



in accordance with | aw

(4) DECLI NES TO REACH the issue of whether to grant the nmotion to

stri ke as the noti on has been rendered noot;

(5) DECLI NES TO REACH the issue of whether to stay the April 2,

1990, order as the issue has been rendered noot; and

(6) RESOLVES subsi diary issues as indicated herein.

. THE ADMINISTRATIVE PROCEEDINGS AND DETERMINATIONS.

In these final investigations, the Comm ssion determned that an industry
in the United States was threatened with material injury by reason of inports
from Canada which Commerce had found to be sold at LTFV and found that an
industry in the United States was threatened with material injury by reason of
i mports from Canada whi ch Comrerce had found to be subsidized. °

As a result of the affirmative deternminations of Comerce and the
Conmi ssion, a countervailing duty order was placed, inter alia, on all
unl i qui dated entries of Sydney's new steel rails from Canada entered or w thdrawn
from warehouse for consunption on or after September 20, 1989, the date of
publication of the Commi ssion's final determ nation. ® An antidunping duty order
was placed, inter alia, on all unliquidated entries of Algoma's and Sydney's new
steel rails from Canada entered or w thdrawn from warehouse for consunption on

or after Septenber 20, 1989, the date of publication of the Comm ssion's final

5 The scope of the Conmission's final i nvestigations and final
determ nations are dictated by the inported articles that Conmerce has
found to be subsidized or sold at LTFV.

At the conclusion of its investigations, Conmerce had determn ned
that Algoma had a de mininmis estimted net subsidy of 0.24 percent (on
whi ch basis Al gona was excluded fromthe final affirmative determ nation)
and that all other manufacturers, producers and exporters (including
Sydney) had an estimated net subsidy of 112.34 percent. 54 Fed. Reg.
31991 (Aug. 3, 1989), as anended 54 Fed. Reg. 39032 (Sept. 22, 1989).
Comrerce determ ned that new steel rails were being sold at LTFV at a
wei ght ed average nmargin of 38.79 percent for A goma and 38.79 percent for
all others (including Sydney). 54 Fed. Reg. 31934 (Aug. 3, 1989).

6 54 Fed. Reg. 39032 (Sept. 22, 1989). See 54 Fed. Reg. 38751 (Sept. 20,
1989).



determ nation. 7

The Conmi ssion issued three opinions. Conmi ssi oners Eckes, Rohr, and
Newgui st (hereafter "Plurality" or "Plurality Opinion") found that the domestic
i ndustry was experiencing material injury, but concluded that such nmateria
injury was not "by reason of" the subject inmports in either investigation. New
Steel Rails at 11-14, 14-15. Commi ssioner Lodw ck did not separately determ ne
whet her the industry was experiencing material injury but, rather, determ ned
that any material injury was not by reason of the subject inports. 1d. at 228-
30, 231-39. Chairman Brunsdal e and Vice Chairman Cass each determined that there
was no material injury by reason of the subject inports. 1d. at 107-17, 178-213.
Thus, the Conmi ssion unani nously determned that an industry in the United States
was not materially injured by reason of the subject inports.

Chairman Brunsdale, Vice Chairman Cass, and Conmi ssioner Lodwi ck
determ ned that there was no threat of injury. |d. at 117-24, 213-23, 239-44.
The Plurality Opinion, however, found that the donestic industry was threatened
with material injury. Id. at 15-27. Thus, by a three-to-three vote, the
Commi ssion made a final affirmative determ nation based on threat of injury. 8
1. THE STANDARD OF REVIEW.

Article 1904.3 of the U S.-Canada Free Trade Agreenment requires that the
Panel apply the standard of review set forth in the United States |aw that woul d
otherwi se be applicable: whether the ITC s determination is "unsupported by
substantial evidence on the record, or otherwi se not in accordance with |aw "
19 U.S.C. § 1516a(b)(1)(B).

The substantial evidence standard is well-established:

"[S]ubstantial evidence is nore than a nere scintilla. It
7 54 Fed. Reg. 38263 (Sept. 15, 1989). See 54 Fed. Reg. 38751 (Sept. 20,
1989).
8 Under United States |law, an evenly divided Conmi ssion vote is deened to

be an affirmative deternination. 19 U.S.C. & 1677(11); Metallverken
Nederland B.V. v. United States, 728 F. Supp. 730 (CIT 1989), opinion
after remand, Slip Op. 90-68 (CIT July 20, 1990). See Border Brokerage
Co. v. United States, 646 F.2d 539, 545-47 (CCPA 1981).




means such relevant evidence as a reasonable mnd nmight

accept as adequate to support a conclusion.' Uni ver sa
Canmera Corp. v. NLRB, 340 U.S. 474, 477 . . . (1951), guoted
in Penntech Papers, Inc. v. NLRB, 706 F.2d 18, 22 (1st GCir.),
cert. denied, us __, 104 ss¢t. 237, . . . (1983).
Accord Consolo v. Federal Maritime Conmin, 383 U S. 607, 619-
20, . . . (1966). Taking into account '"whatever in the

record fairly detracts" fromthe [agency's] fact finding as
wel | as evidence that supports it,' Penntech, supra, 706 F.2d
at 22 (quoting Universal Canera, supra, 340 U S. 587-88

.), '"[t]he court may not substitute its judgnent for that of
the [agency] when the choice is "between two fairly
conflicting views, even though the court would justifiably
have made a different choice had the natter been before it

de novo . . . ."" 1d. at 22-23 (quoting Universal Canera,
supra, 340 U.S. at 488 . . .).

American Spring Wre Corp. v. United States, 590 F. Supp 1273, 1276 (CI T 1984),

aff'd sub nom, Arnco, Inc. v. United States, 760 F.2d 249 (Fed. Cir. 1985),

cited with approval in, e.q., Copperweld Corp. v. United States, 682 F. Supp

552, 566 (CIT 1988). o Al though broadly discretionary to agency

factfinding, Arerican Permac, Inc. v. United States, 831 F.2d 269, 273 (Fed. Cir.

1987), cert. dismissed, 108 S.Ct. 1067 (1988), this standard is not w thout

l[imts. The Panel is not to nerely |look for the existence of an individual bit
of data that agrees with a factual conclusion and end its analysis at that.
I nstead, the Panel nust examnmi ne whether the Commission's --

concl usions are supported by evidence on the record as a

whole. [citations omtted]. |TC may not rely upon isol ated

tidbits of data which suggest a result contrary to the clear

wei ght of the evidence.

USX Corp. v. United States, 655 F. Supp. 487, 489 (CIT 1987) (enphasis in

original), op. after remand 682 F. Supp. 560 (CIT 1988), op. after remand 698 F

Supp. 234 (CT 1988). See also Alberta Pork Producers' Marketing Board v. United

States, 669 F. Supp. at 463.

Conmi ssion determ nations are presunmed to be correct and the burden of

o See also, e.q., Mtsushita Electric Industrial Co., Ltd. v. United
States, 750 F.2d 927, 933 (Fed. Cir. 1984); Granges Metallverken AB v.
United States, 716 F. Supp. 17, 21 (CIT 1989); National Association of
Mrror Manufacturers v. United States, 696 F. Supp. 642, 644-45 (CIT
1988); Alberta Pork Producers' Marketing Board v. United States, 669 F
Supp. 445, 449-50 (CIT 1987), op. after remand, 683 F. Supp. 1398 (CIT
1988); Philipp Brothers, Inc. v. United States, 640 F. Supp. 1340, 1342
(CI'T 1986).




dermonstrating otherwise is on the party challenging those determ nations. 28

U S.C 8 2639(a)(1); Hannibal Industries, Inc. v. United States, 710 F. Supp.

332, 337 (CIT 1989).

To prevail wunder the substantial evidence standard, a
plaintiff nust show either that the Comm ssion has nade
errors of law or that the Commission's factual findings are
not supported by substantial evidence.

Nati onal Association of Mrror Manufacturers v. United States, 696 F. Supp. at

644.

1v. WHETHER, AFTER FINDING THAT ANY MATERIAL INJURY IS NOT BY REASON OF THE
SUBJECT IMPORTS, THE COMMISSION MAY CONSIDER WHETHER THERE 1S A THREAT
OF MATERIAL INJURY.
The antidunmping and countervailing duty Jlaw directs certain
determ nations by the Commission in its final investigations.

(b) Final determination by Commission.--

(1) In general.--The Conmission shall nake a fina
deterni nati on of whether--

(A) an industry in the United States--
(i) is mterially injured, or

(ii) is threatened with materia
injury, or

(B) the establishnent of an industry in the United
States is materially retarded,

by reason of inports, or sales (or the likelihood of sales)

for inportation, of the nerchandise with respect to which

[ Comrerce] has made an affirmative [final] determination[.]
19 U.S.C. § 1671d(b) (countervailing duty); 19 U.S.C. § 1673d(b) (antidunping

duty). ' The neaning of this provision is at issue in these appeals.

The Appellants argue that in its final determ nations under 19 U S.C. 8§
1671d(b) and 1673d(b), supra, "the Commission may find that a U S. industry is
materially injured or it may find that a U S. industry is threatened with

material injury; it cannot find both." Algoma Brief at 43 (enmphasis in

original). See also Sydney Brief at 50 et seq.

10 Whet her the establishment of an industry in the United States was
materially retarded was not at issue in these cases.



Appel | ants assert two reasons for this position. First, they argue that
the use of the word "or" neans that the Conmission is linited to one affirmative
finding: it may find present material injury but not threat of material injury;
alternatively, it may find threat of material injury but not present materia
injury. E.g., Sydney Reply Brief at 32. Second, they argue that the |legislative
hi story shows that the threat provision is to permt inport relief before actua
injury occurs, concluding that a threat finding is inapplicable if material
injury has already occurred. Algomm Brief at 43-44. %

The positions of the parties on the literal interpretation of the statute
are not dispositive. If the literal application of the |anguage produces a
result denonstrably at odds with congressional intent, it is that intent that
must prevail over the literal |anguage. If, on the other hand, there is a
reasonable alternate literal reading or an anbiguity as to neaning, we rmust turn

to the legislative intent and, perhaps, to agency construction of the statute.

A. Examination of the Literal lLanguage of the Statute.

The starting point is the | anguage of the statute itself. 2 VWhile it may
be literally read as done by the parties, focusing exclusively on the | anguage
of subsections (A)(i) and (A)(ii), this reading is not conpelled by the face of
the statute.

It is plausible to read the causation clause as a nodifier limting each
of subsections (A)(i), (A(ii), and (B). This alternate reading is not only
consistent with the physical structure, grammar, and punctuation of the statute,
but also takes into account the statute as a whole and it conforms to well-
settled legal doctrine regarding Conm ssion determnations. It is also

consistent with prior interpretations of the Conm ssion's review ng Courts.

1 Appellants read the "by reason of" clause as applicable only after a
determ nati on of whether there is injury or threat of injury.

12 E.g., watt v. Alaska, 451 U S. 259, 265 (1981); Scarborough v. United
States, 431 U S. 563, (1976); Madison Galleries, Ltd. v. United
States, 870 F.2d 627, 629 (Fed. Cir. 1989); United States v. John C
Ginberg Co., 702 F.2d 1362, 1365 (Fed. Cir. 1983).

- 10 -



First and forenost, the alternative readi ng does not nyopically read only
the three subsections; instead, it takes into account the entirety of the
statute, particularly the "by reason of" clause that imediately follows
subsection (B). Statutes are to be read as a whole, ** and specific words or
phrases in statutes are not to be read in isolation, but rather are to be read
in context * and as part of that whole. °

This alternative reading is consistent with well-settled law in the area
of antidunping and countervailing duty determ nations by the Commission. It is
now beyond cavil that an affirmative antidunping or countervailing duty injury
determ nation can be nade only if (i) there is both nmaterial injury and (ii) that
material injury is by reason of the subject inports. ¥ This is equally true for
threat of material injury determnations. Y

Wth regard to the physical structure, the gramrar, and the punctuation
of the statute, the section is but a single sentence. The causation clause is
physical ly unindented, falling vertically at the sane margin as the introductory
| anguage to the section, indicating that |like the introductory |anguage, it is
applicable to the entire statutory provision. Mreover, clauses (A (i), (A (ii),

and (B) are indented subsections that end with commas. Were antecedent terns

13 E.9., United States v. Mrton, 467 U S. 822, 828 (1984), reh. denied, 468
U S. 1226 (1984); Stafford v. Briggs, 444 U.S. 527, 535 (1980); United
States v. Yoshida International Inc., 526 F.2d 560, 574 (C.C.P. A 1975).
See Bongrain International (American) Corp. v. Delice de France, Inc.
811 F.2d 1479, 1485 (Fed. Cir. 1987).

14 Bonont Industries v. United States, 718 F. Supp. 958, 962 (CI T 1989),
reh. denied, 720 F. Supp. 186 (CI T 1989).

15 E.q., United States v. Mirton, 467 U.S. at 828; Brown v. Duchesne, 19
How. (60 U.S.) 183, 194 (1856); Sutton v. United States, 819 F.2d 1289,
1293 (5th Cir. 1987).

16 Roses, Inc. v. United States, 720 F. Supp. 180, 184 (CIT 1989); G fford-
H 1l Cement Co. v. United States, 615 F. Supp. 577, 579 (CIT 1985)
British Steel Corp. v. United States, 593 F. Supp. 405, 408 (CI T 1984);
Anerican Spring Wre Corp. v. United States, 590 F. Supp. at 1276. See
Nati onal Association of Mrror Manufacturers v. United States, 696 F.
Supp. at 647.

17 Phillip Brothers, Inc. v. United States, 640 F. Supp. at 1324; Rhone
Poulenc, S.A v. United States, 592 F. Supp. 1318, 1322 (CI T 1984).

- 11 -



are separated by punctuation marks (such as the commas and dashes in sections
1671d(b) (1) and 1673d(b) (1)) a subsequent nodifier or nodifying phrase (such as
the "by reason of" clause) is applicable to all of them not just the |ast
one. 18 1°

Finally, the applicability of the "by reason of" clause to each of the
three subsections was affirned by the 1984 amendnments to the Tariff Act of 1930.
In those anendnents, the phrase "by reason of inports of the nerchandise" was
repl aced with the phrase "by reason of inports, or sales (or the likelihood of
sales) for inportation, of the nmerchandise". Pub.L. 98-573, Title VI, § 602
(Cct. 30, 1984). Because "likelihood of sales" can refer only to potentia
future inmports the "by reason of" clause nust refer not only to present inports
but also to future inports, naking it plain that the causation clause is a
limting nmodifier applicable to both subsections (A)(i) and (A)ii) and, perhaps,

to subsection (B) as well.
B. Implications of Appellants” Arguments.

A statute is not to be interpreted literally if to do so | eads to absurd

results or to results at odds with the denonstrable intent of Congress. 2 21 The

18 Taylor v. Perdition Mnerals Goup, Ltd., 766 P.2d 805, 810 (Kans. 1988);
Spears v. State, 412 N E. 2d 81, 82-83 (Ind. App. 1980). See United
States v. Naftalin, 441 U S. 768, 774 n.5 (1979); Board of Trustees of
Santa Maria Jt. Union H S. Dist. v. Judge, 123 Cal. Rptr. 830, 835 n.4
(Cal. App. 1975).

18 OQur facial and grammatical review of this statute is confirmed by a
recent decision of one of the Conmission's review ng courts. Bonont
Industries v. United States, 718 F. Supp. at 958. The Bonmpont Court was
faced with a challenge regarding the interpretation of a provision
requiring Comrerce to deterni ne whether "foreign nerchandise is being,
or islikely to be, sold in the United States at less than fair value[.]"
19 U.S.C § 1673(1). In that case, the governnent argued that the
statute permitted it to address present LTFV sales or the likelihood of
LTFV sales, but that it was not required to do both. The Court rejected
the view that the statute nust be read strictly in the disjunctive for
several of the reasons noted above. |In particular, the Court stated that
the term"or" "sinply set the tenses, not the substance, of the statute."
Ild. at 962. The sane is true here.

20 E.9., United States v. Bryan, 339 U. S. 323, 338-40 (1950); United States
v. Brown, 333 U.S. 18, 27 (1948); United States Steel Corp. v. United

States, 566 F. Supp. 1529, 1536 (CI T 1983); National Treasury Enpl oyees

Union v. U S. Merit Systems Protection Bd., 743 F.2d 895, 913-14 (D.C
(continued...)




Conmi ssion asserts that Appellants' reading |leads to such a result. Conmi ssion

brief at 27, citing United States v. Ron Pair Enterprises, 109 S.Ct. 1026, 1031

(1989). The Committee on Finance, U S. Senate, gave the foll owi ng statenent,
inter alia, as the reason for the availability of a finding of threat of material
injury provision: "Relief should not be delayed if sufficient evidence exists
for concluding that the threat of injury is real and injury is inmnent." S
Rep. No. 249, 96th Cong., 1st Sess. 89 (1979). See also H R Rep. No. 317, 96th
Cong., 1st Sess. 47 (1979). It stands to reason that a U.S. industry that is
materially injured, but not by reason of the inmports subject to investigation
may still face future material injury by reason of those inmports. Under the
Al goma readi ng, however, the fortuity that the industry has been materially
injured by causes other than the subject inports is dispositive; it would
preclude the Commission from finding that the industry is threatened wth
material injury. Presumably, that industry would have to wait until it was
actually experiencing material injury by reason of the subject inports and it
could only then file a new petition. It would need to go through the tine and

expense of new investigations before relief is inposed, delaying the effective

2(,..continued)
Cr. 1984).

2 We construe this statute keeping in mind that the antidunping and
countervailing duty laws of the United States are renedial, not punitive
in nature. Chaparral Steel Co. v. United States, 901 F.2d 1097, 1103
(Fed. Cir. 1990); Bonpbnt Industries v. United States, 718 F. Supp. at
962, reh. denied, 720 F. Supp. 186 (CIT 1989); National Association of
Mrror Manufacturers v. United States, 696 F. Supp. at 645; Badger-
Powhatan, Division of Figgie International, Inc. v. United States, 608
F. Supp. 653, 656 (CIT 1985). See Inbert Inports, Inc. v. United States,
331 F. Supp. 1400, 1406 (Cust. Ct. 1971), aff'd, 475 F.2d 1189 (CCPA
1973). Renedial statutes are to be broadly construed to achieve their
| egi sl ative purposes and are to be construed in a manner that effectuates
rather than frustrates those |egislative purposes. E.g., Peyton v. Rowe,
391 U. S. 54, 69 (1968); Tcherepnin v. Knight, 389 U S. 332, 336 (1967);
United States v. Ven-Fuel, Inc., 758 F.2d 741, 759 (1st Cir. 1985). See
Jefferson County Pharnmaceutical Association, Inc. v. Abbott Laboratories,
Inc., 460 U.S. 150, 159 (1983).




date of any potential relief. 22 Thus, Algoma's interpretation wuld lead to a
result that an uninjured industry is afforded greater access to relief than an

i ndustry experiencing material injury.

C. Legislative History and Congressional Intent.

Appel lants correctly point out that the legislative history sonetines
speaks only of "material injury" or "threat of material injury." They al so
correctly point out that the legislative history shows that the threat provision
is to prevent threatened injury frombecom ng actual injury. E.qg., Al gona Brief
at 44-45. They conclude that if actual injury has already occurred, then
threatened injury cannot be prevented. Consequently, the Commi ssion may not nake
a finding of threat.

Appel l ants rely on passages such as the following fromthe Report of the
House Conmittee on Ways and Means:

The 'threat of material injury' standard is intended
to permt inport relief . . . before actual material injury
occurs and should be interpreted in a manner to prevent
actual material injury from occurring.
Al goma Brief at 44, citing HR Rep. No. 317, 96th Cong., 1st Sess. 47 (1979)
(emphasis supplied by Algoma). It is instructive to place the passage in its
full context:
The 'threat of material injury' standard is intended
to permt inport relief . . . before actual material injury
occurs and should be interpreted in a manner to prevent
actual material injury fromoccurring. Relief should not be
del ayed i f evidence exists for concluding that the threat of

material injury is sufficiently real

In examining the threat of material injury, the ITC

will deternmine the Ilikelihood of a particular situation
devel oping into actual material injury. In this regard,
denmonstrable trends -- for exanple, the rate of increase of

t he subsidized or dunped exports to the U. S. market, capacity
in the exporting country to generate exports, the likelihood
that such exports will be directed to the U S. market taking
into account the availability of other export markets, and

22 Alternatively, a petitioning industry (or petitioning firmrepresenting
that industry) would be required to select at the outset of an
i nvestigation whether it wanted to proceed under the material injury or
threat provision. W find nothing in the statute that places that kind
of burden on a petitioner



the nature of the subsidy in question (i.e., is the subsidy

the sort that is likely to generate exports to the U S.) wll

be i nmportant.
H. R Rep. No. 317, 96th Cong., 1st Sess. 47 (1979). As used in this passage,
"threat of material injury" clearly enconpasses both the injury and causation
portions of the statutory test as shown by the inclusion of references to four
distinct trends dealing with whether any injury is caused by the subject inports,
not dealing with whether the industry is experiencing material injury in the
abstract. =

The sane is true of determ nations of current material injury.

For exanple, in 1984, Congress described the then present practice regarding
"material injury":

In making material injury determnations the |ITC nust

consider, anmobng other factors on a case-by-case basis,

(1) the volume of inports of the nerchandise, (2) the effect

of such inmports on prices in the United States for |ike

products, and (3) the inpact of such inports on donestic

producers of |ike products.
H. R Rep. No. 1156, 98th Cong., 2d Sess. 173-74 (1984). Clearly, "materia

injury" is used to nmean the full statutory test. %

Rat her than supporting Appellants' views, the legislative history's use

z This sane usage of terms is found el sewhere in the |egislative history.
In 1984, when Congress enacted specific factors for the consideration of
threat, it described existing practice as foll ows:

Present |aw
In determ ning whether there is a threat of materia
injury in CVD investigations, the ITC nust consider such
information as may be presented by the admnistering
authority on the nature of the subsidy and the effects likely
to be caused by the subsidy.
H R Rep. 1156 (Conference Report), 98th Cong., 2d Sess. 173-74 (1984)
(enphasis in original).

24 Use of terms such as "material injury" or "threat" to refer to the entire
statutory test is not limted to the legislative history. Those terns
with that meaning are routinely found in decisions of the Conmm ssion's
reviewing courts. E.g., Bingham & Taylor Division, Virginia Industries,
Inc. v. United States, 815 F.2d 1482, 1484 n.4 (Fed. Cr. 1987); Hanni ba
Industries, Inc. v. United States, 710 F. Supp. at 334 ("[Aln affirmative
vote on either material injury or threat is treated as a vote that the
overall determ nation should be affirmative."); BMI Commpbdity Corp. v.
United States, 667 F. Supp. 880, 882 (CIT 1987), reh. denied, 674 F.
Supp. 868 (AT 1987), aff'd, 852 F.2d 1285, cert. denied, 109 S.Ct. 1120
(1989).




of the terns "injury," "material injury," "threat," and "threat of materia
injury" refer to the entire statutory tests for material injury and threat of
material injury, including causation. Therefore, the |legislative history does
not preclude the consideration of threat of material injury if there is current
material injury but not by reason of the subject inports. To the contrary, it
fully supports the Commi ssion's view that the Comm ssion nust then consider

whet her the industry is threatened with material injury by those inports.

D. Conclusions.

For the foregoing reasons, the Panel holds that an affirmative finding
by the Commi ssion that an industry in the United States is experiencing materi al
injury, without regard to causation, does not preclude consideration of whether

the industry is threatened with material injury.

V. WHETHER THE COMMISSION MAY CONSIDER DUMPED IMPORTS FROM THE SAME COUNTRY
IN A COUNTERVAILING DUTY INVESTIGATION.

In its countervailing duty investigation, Conmerce found that the
subsidies received by Algoma were de nminims. Thus, Algom's exports to the
United States were excluded from the countervailing duty order. At the
Conmi ssi on, nevertheless, the Plurality Opinion
stated that --

in our countervailing duty analysis, we considered the
si mul taneous inportation of LTFV rails produced by Al gona as
part of the relevant conditions of trade.

This framework is consistent with the notion of
requi red cross-cumul ation as deternmined by the [U S. Court
of Appeals for the] Federal Circuit in Bingham & Taylor
[Dvision, Virginia Industries, Inc.] v. United States, 815
F.2d 1482, 1487 (Fed. Cir. 1987). W find that while the
statute only requires cross-cumul ation of LTFV and subsi di zed
imports from'two or nore countries,' it is appropriate to
consi der in t he countervailing duty i nvestigation
si mul t aneous LTFV inports from Al goma al ong wi th subsidi zed
i mports from Sydney even though both producers are |ocated
in the same country.

Pub. Doc. 189 at 18-19. W are therefore faced with the question of whether the
Plurality lawfully included Al goma's dunped inports in its consideration of the

countervailing duty investigation.



A. Cumnulation and the Positions of the Parties.

As described by the U.S. Court of Appeals for the Federal Circuit --

Currul ation invol ves aggregating volune and price data
with respect to inports from two or nore countries for
pur poses of the Commission's material injury determ nation
The aggregation of allegedly dunped and al |l egedl y subsidi zed
imports fromtwo or nore countries for purposes of volune and
price anal ysis has been called 'cross-cumnul ation.'

Bi ngham & Taylor Division, Virginia Industries, Inc. v. United States, 815 F.2d

at 1484 n. 4. See al so Chaparral Steel Co. v. United States, 901 F.2d at 1099

n.2. For present material injury determ nations, the Comm ssion curmulates (i) if
the inmports conpete with each other and with the domestic |ike product, (ii) if
the inports are subject to investigation, and (iii) if they are marketed within
a reasonably coincident period of tine. 19 U S.C § 1677(7)(CO(i); H R Rep. No.
1156 (Conf. Report), 98th Cong., 2nd Sess. 173 (1984). 2 The Conmi ssion may
curmul ate inmports fromtwo or nore countries for some purposes in anal yzing threat
of material injury, 19 US. C § 1677(7)(F)(iv), and may decline to cumul ate
negligible inmports for both present material injury and threat of nmateria
injury. 19 U.S.C. 88§ 1677(7)(CO(v) and 1677(7)(F)(iv). 2

One of the Appellants asserts that consideration of the LTFV exports in
the countervailing duty case is both de facto curmul ati on and a m sapplication of
the doctrine of cumulation. For the sake of its argunent, the Appellant first
assunes that statutory cumulation is permssible when inports from only one

country are involved and then argues that cunulation is inappropriate because its

25 See also, e.qg., Color Picture Tubes from Canada, Japan, the Republic of
Korea, and Si ngapore, Invs. Nos. 731-TA-367 through 370 (Final), USITC
Pub. 2046 (Dec. 1987) at 11; Butt-Weld Pipe Fittings from Brazil and
Taiwan, Invs. Nos. 731-TA-308 and 310 (Final), USITC Pub. 1918 (Dec.
1986) at 14; Certain Welded Carbon Steel Pipes and Tubes from India,
Tai wan, and Turkey, lnvs. Nos. 731-TA-271 through 272 (Final), USITC Pub
1839 (Apr. 1986) at 10.

26 The Panel is sensitive to the ternmnology (particularly the terns
curmul ation and cross-cunul ation) as were the various opinions issued by
the Commissioners in these investigations. The Panel uses the terns
curmul ation and cross-cunulation advisedly to refer only to the
aggregation of inports. The Panel defers to later sections of this
pinion its discussion of the inpact of the cunul ated inports.

- 17 -



exports to the United States do not conpete with the other Appellant's product
and because its exports to the United States are negligible. Sydney Brief at 60-
68.

At the outset of its argunent, the Commission states that the Plurality
pinion did not strictly cunulate inports, but considered them as part of the
condi tions of trade and devel opment in the industry. 2 The remai nder of that
section of the Conmission's brief (fifteen of sixteen pages) is directed to
denonstrating that the Conm ssion has the authority to cross-cumul ate dunped and
subsi di zed inports froma single country.

Nei ther the required cunulation for material injury nor the discretionary
curmul ation for threat of material injury is applicable to the present
ci rcunstances because the inports at issue are froma single country. Thus, the
statutory criteria for mandatory cunulation in the consideration of present
material injury and the statutory criteria for discretionary cunulation in the
consideration of threat of material injury may not necessarily apply here.

It is apparent that the Plurality Opinion aggregated the dunped and

subsidized inports in the countervailing duty case. 2 2 Since Appellant has

2 Commi ssion Brief at 86, citing H R Rep. No. 317, 96th Cong., 1st Sess.
46 (1979) ("It is expected that in its investigation the ITC wl
continue to focus on the conditions of trade and devel opment within the
i ndustry concerned.").

28 This conclusion is buttressed by the specific information on which the
Plurality relied for various aspects of its threat of injury analysis,
i ncludi ng, for exanple: (1) decreased home market shipments, Conf. Doc.
45 at Table 13; (2) unused Canadi an productive capacity, ld. at Table 13;
and (3) inventories, ld. at Table 12.

2 It is debatable whether the directive in the legislative history to
consider the "conditions of trade and devel opment" can be a sufficient
basis for the "cross-consideration" of inports froma single country.
The legislative history strongly suggests that the phrase refers to
econom ¢ conditions in the industry and its susceptibility to materia
injury by inports. This is particularly true since in the cited House
Report, causation factors are discussed in the follow ng paragraph with
no nmention of cumulation. Mdreover, an earlier Senate Report (associ ated
with revisions to the

Ant i dunpi ng Act of 1921) stated that curmulation is appropriate "only when the

factors and conditions of trade show its relevance to the determ nation of

injury." S. Rep. No. 1298, 93d Cong., 1st Sess. 180 (1974).

- 18 -



chal | enged consideration of the LTFV exports in the countervailing duty
i nvestigation, the Panel must determ ne whether single country cross-cunul ation
is consistent with the statute, at l|east in the context of threat of materia
injury. 3°

B. Discretionary Cumulation for Consideration of Threat of Material
Injury.

Prior to the enactnment of mandatory cumulation in 1984, the Conmi ssion
occasionally considered the collective inpact of inports from nore than one
country even though cumul ati on was not expressly authorized by statute. The
practice, however, was not well-established, consistently applied, or

articulately stated. See Bingham & Taylor Division, Virginia Industries, Inc.

v. United States, 815 F.2d at 1485 ("Prior to the 1984 Act, the Commi ssion's

currul ation practice was characterized by internal inconsistency and confusion.").
It appears that the Conmission's predecessor, the Tariff Comm ssion

first used a cunulative analysis in Portland Gray Cenent from Portugal, Inv. No.

AA1921-22, TC Pub. 37 (Cct. 1961), in which the Comm ssion found that the effect
of inports from Portugal had to be assessed in |light of the effects of earlier
unfairly traded inports.

[One nust [not disregard] the hammering effect . . . brought

into play after avenues of dunping already utilized had been
cl osed by enforcenent of the antidunping statute.

[ T] he Commi ssion nmust give cognizance to the spirit of the
enactnent and to the evil which it was intended to prevent.

Id., aff'd, Gty Lunmber Co. v. United States, 290 F. Supp. 385 (Cust. Ct. 1968)

(enphasis supplied), aff'd, 311 F. Supp. 340, 343 (Cust. C. App. Term 1970),
aff'd, 457 F.3d 991 (CCPA 1972). |In affirming the Tariff Comm ssion's anal ysis,

the Custons Court, Appellate Term upheld the Commission's authority to consider

s0 Al t hough the Panel uses the word "cunul ation" and variations thereof for
the sake of conveni ence, the Panel does not intend to suggest or inply
that cunul ation of inports fromonly one country is subject to the sane
factors and considerations as required when cumulating unfairly traded
imports from nore than one country. The factors to be considered in
single country cumulation, given the discretionary nature of such
curmul ati on (as discussed infra) nust be devel oped and anal yzed in the
first instance by the Commission itself.

- 19 -



the "hamrering effect" of the unfairly traded inports from nore than one country
on the basis of the broad, renedi al objectives of the statute.

| ndeed, an investigation of inports fromonly one country,
in disregard of the effect on the market area in question
of sales at less than fair value, would result in a study and
conclusions that would be nyopic and unrealistic. An
investigation so limted and restricted would not help
achieve the statutory renedy envisaged by the enabling
legislation. It wuld seemclear that the m schief that the
act aimed to renedy required a broad solution. Surely
Congress did not seek to fashion a remedy to the probl em of
dunping 'by solutions only partially effective.'

City Lunber Co. v. United States, 311 F. Supp. 340, 348 (Cust. Ct. App. Term

1970), aff'd, 457 F.2d 991 (CCPA 1972), guoting NLRB v. Hearst Publications,

Inc., 322 U S. 111, 125 (1944)).
Two years after the final judicial decision in City Lunber, in the
congressi onal consideration of the bill that, inter alia, anended the Antidunping

Act of 1921, Congress both acknow edged and approved of the use of cumulative

anal ysi s:

[ T] he Conmi ssion has considered the conbi ned i npact of |ess-
than-fair-value inports in nmaking injury determninati ons when
the facts and economic considerations so warrant. Such
result does not follow as a matter of law, it follows, on a
case by case basis, only when the factors and conditions of
trade show its relevance to the determ nation of injury.

S. Rep. No. 1298, 93rd Cong., 2d Sess. 180 (1974), citing Gty Lunber Co. v.

United States, 311 F. Supp. at 340.

In 1979, when considering the bill that became the Trade Agreements Act
of 1979, Congress expressed simlar approval. "Current |ITC practice with respect
to which inports will be considered in determining the inmpact on the US
i ndustry is continued under the bill." S. Rep. No. 249, 96th Cong., 1st Sess.
57 and 74 (1979).

Thus, prior to 1984, the "law allowed |TC substantial discretion in
determ ni ng whether to curmulate data on volunme and effects of inports." Lone

Star Steel v. United States, 650 F. Supp. 183, 186 (CIT 1986).

That di scretion, however, was not absolute. As noted by the U S. Court

of International Trade, "[w] here the conditions of trade indicate that cumrul ation



woul d be appropriate, it may be arbitrary and an abuse of discretion to fail to

curmul ate." USX Corp. v. United States, 655 F. Supp. at 491. See Lone Star Steel

v. United States, 650 F. Supp. at 186. In USX Corp., the Court not only rejected

the rational es adopted by the individual Commissioners for failing to cunmul ate,

USX Corp. v. United States, 655 F. Supp. at 491-97, but also seens to have

proceeded from the view that cumulation is appropriate unless there is a
specific, legally sustainable reason to the contrary.

The Commission's discretion whether to cunulate was substantially
curtailed by the Tariff and Trade Act of 1984, which mandated cumulation in
certain circunstances for the consideration of whether there is present materia
injury by reason of inports. 19 U S.C. § 1677(7)(c)(iv).

The purpose of nandating cumul ati on under appropriate
circumstances is to elimnate inconsistencies in Comm ssion
practice and to ensure that the injury test adequately
addresses sinultaneous unfair inports .

The Conmittee believes that the practice of cumulation
is based on the sound principle of preventing materi al
i njury which come about by virtue of several sinmultaneous
unfair acts or practices.

H R Rep. No. 725, 98th Cong., 2d Sess. 37 (1984).

In 1988, Congress again expressed its support for cumul ati on, and again
strongly encouraged the Conmission to curmulate "to the extent practicable," this
time by enacting a provision specifically authorizing cunulation for anal yzing
threat of material injury. 19 U S.C § 1677(7)(F)(iv). Congress stated:

The Conmittee, both in approving the origina
curmul ati on provision and in approving these anendnents,
recogni zes that conpetition fromunfairly traded inmports from
several countries simultaneously often has a hamering effect
on the donmestic industry. This hanmrering effect may not be
adequat el y addressed if the inpact of the inports is anal yzed
separately on the basis of their country of origin.

H R Rep. No. 40, Part 1, 100th Cong., 1st Sess. 130 (1987).

Since the 1988 anendnents do not mandate a cunul ative analysis in threat

of material injury deternminations, it is apparent that the anendnent and the

corresponding legislative history are primarily a statement of approval for

curmul ation and an indication that even where not mandated by statute, the



Conmi ssion has authority -- and, in fact, the encouragenment of Congress -- to
cunul ate where appropri ate.

These congressional pronouncenments in favor of cunulation are reflected
in the exception to cunmulation for "negligible" inmports, enacted in 1988 and
applicable to both present naterial injury determ nations and threat of materi al
injury determ nations. 19 U.S.C. 8 1677(7)(F) (v). Congress instructed the
Commi ssion "to apply the exception narrowy, and only when the facts clearly
justify its application." H R Rep. No. 40, Part 1, at 131. The provision is
a "narrow, linmted exception" whose application should not be permitted "to
subvert the purpose and general application of the cunul ation requirement." 1d.

In Asoci aci on _Col onbi ana_de Exportadores de Flores v. United States, 693

F. Supp. 1165 (CT 1988), op. after remand, 704 F. Supp. 1068 (CIT 1988), which

applied the law as it existed prior to the 1988 anendnents, the Court of
I nternational Trade acknowl edged that the statute did not require cumulation in
threat cases and further acknow edged the difficulties in cunulation for threat
anal ysis. The Court stated, however, that the Commission "is not prohibited from
[cumul ating in a threat analysis] in a manner that is appropriate to a particul ar
case. " Id. at 1172. The Court then renmanded the investigations to the
Conmmi ssion for, inter alia, determ nation of whether cunul ation was appropriate
for some aspects of the threat analysis. Thus, even in the absence of a specific
provi sion requiring cunmulation for the analysis of threat of material injury, the
Court criticized the Commission for failing to consider whether it was
appropriate to cunulate in the threat context (just as it has done for present
material injury, as discussed supra).

Thus, absent a Congressional directive either mandating or prohibiting
a cumul ative analysis, the Conmission has the inherent authority -- and
Congressi onal and judicial encouragenment -- to conduct cumul ative anal yses in

circunmstances that it finds appropriate.



C. The Applicability of Cross-Cumulation.

Fol l owi ng the 1984 anmendnents to the Tariff Act of 1930, the Conmi ssion
was faced with a series of investigations involving sinultaneous dunped inports
fromone country and subsidized inports fromanother. |In its determ nations of
whet her there was present material injury by reason of the subject inports in
those investigations, the Commission found that the mandatory cumnulation
provision, 19 U S.C. § 1677(7)(c)(iv), did not encompass "cross-cunulation,"
i.e., the simultaneous consideration of inmports fromone country subject to an
anti dunpi ng investigation together with inmports from another country subject to
a countervailing duty investigation.

The issue reached the U S. Court of International Trade in 1986. Bi ngham

& Taylor Division, Virginia Industries, Inc. v. United States, 627 F. Supp. 793

(AT 1986), aff'd, 815 F.2d 1482 (Fed. Gr. 1987). O the decision not to cross-
curmul ate the subject inports, the CIT stated that the Commission's
"interpretation of the statute in essence urges the Court to tolerate an obvious
| oophol e in the cunulation directive for no apparent justification." |[d., 627
F. Supp. at 799. On appeal, although acknow edging that the statute did not
expressly cover cross-cumul ation, the Federal Circuit found cross-cunulation to
be enconpassed within the statute. The Court concl uded:
The sumof it is that (a) Congress used statutory words

whi ch, in and of thenselves, fully authorize cross-cumrul ation

(at the very least); (b) the legislative history shows,

further, that Congress wanted both to establish a general

uniformrule to end the Commission's prior variations and

also to cover the broad category of "sinultaneous unfair

imports from different countries", a phrase plainly

bl anketing both types of unfair trade practices; and (c) the

statute as a whole fits well with cross-cunul ation

Bi ngham & Taylor Division, Virginia Industries, Inc. v. United States, 815 F.2d

at 1487. There is no persuasive reason to distinguish the situation involving
dunped and subsi dized inports fromtwo or nore countries (addressed in Bingham

& Taylor Division, supra) from the situation involving dunped and subsidized

i mports froma single country.

Assum ng arguendo that the Comm ssion has the authority to cross-cumul ate



imports froma single country, one of the Appellants argues that the Plurality's
analysis is flawed because it failed to strictly apply the threat cunul ation
provision, 19 U S.C 8§ 1677(7)(F)(iv). In effect, Appellant anends the statutory
| anguage by adding to the current phrase "may cunul atively assess" so that it
reads "may [only] cunul atively assess", and argues that for the Conmission to
consider the effects of Algona inports in its countervailing duty investigation,
the Conmm ssion nust apply the cumnul ati on provision applicable to two or nore
countries, 19 U . S.C 8§ 1677(7)(F)(iv). No authority is cited for either of these
propositions.

The prem se underlying Appellant's position -- that the Commi ssion cannot
consider Algoma's inports in the countervailing duty investigation wthout
formal ly applying one of the statutory cunul ation analyses -- is misplaced if for
no other reason than that the statutory cunul ation provisions do not address
si mul t aneously dunped and subsidi zed i nports froma single country. |ndeed, both
the present injury cumulation provision and the threat cumul ation provision were
desi gned for consideration of inports fromtwo or nore countries and, by their
terns, cannot be applied in this single-country context. However, the policies
underlying cunulation enunciated by Congress and the Courts are equally

applicable in the single country cross-cunul ati on situation.

D. Conclusions.

As reflected in the foregoing analysis, the |egislative pronouncenents
and cases have uniformy recogni zed that the Comm ssion has inherent authority
to cumul ate, including similtaneously dunped and subsidized inmports froma single
country. Congress has encouraged the Conmmi ssion to cunul ate where facts warrant
and so, apparently, have the courts. Thus, the absence of a statutory mandate
to cross-cunulate inports froma single country is not dispositive. Gven the
clear intent of Congress and the pronouncerments of the Conmi ssion's review ng
courts, "cross-cunulation" of inmports from a single country is within the
di scretion accorded the Conmission to consider the "hanmmering effect" of

si mul t aneous inports.



Moreover, in light of the policies wunderlying cunulation and the
pronouncenents of the Conmi ssion's reviewi ng courts, it may well be error for the
Commi ssion to have failed to consider whether to cross-cunulate in this instance.
Conversely, as the statute does not expressly prohibit cross-cunulation of

imports froma single country, it would be inproper for this Panel to engraft

such a prohibition where Congress did not. Bingham & Taylor Division, Virginia

I ndustries, Inc. v. United States, 815 F.2d at 1487 ("This being so, for the

courts to engraft onto the statute a prohibition agai nst cross-cumul ati on, where

Congress itself has not done so, would be inproper."). Accord Copperweld Corp

v. United States, 682 F. Supp. at 564.

In the countervailing duty deternination, the "hamrering effect" of
si mul t aneous dunped and subsidized inports from a single country is directly
i mplicated because the domestic industry is being affected by both the dunped and
subsi di zed inports. Indeed, but for the fortuity that the dunped inports cane
fromthe sane country, it would have been error if the Conm ssion mpjority had
failed to consider whether to cunul ate those inports in the countervailing duty

investigation. Bingham & Taylor Division, Virginia Industries, Inc. v. United

States, 815 F.2d at 1482. See Asoci aci on Col onbi ana _de Exportadores de Fl ores

v. United States, 693 F. Supp. at 1165.

We concl ude that the Conmission may cross-cunul ate inports froma single
country for purposes of deternining whether an industry in the United States is

threatened with material injury.



VI. WHETHER THE PLURALITY®"S DETERMINATION THAT AN INDUSTRY IN THE UNITED
STATES 1S THREATENED WITH MATERIAL INJURY 1S SUPPORTED BY SUBSTANTIAL
INFORMATION OF RECORD AND IS OTHERWISE IN ACCORDANCE WITH LAW. 3

After defining the like product and the donestic industry, 3% the
Plurality Opinion addressed the industry's condition. The findings regarding the
condition of the industry -- although not in dispute before the Panel -- provide
t he backdrop for both the consideration of causation of present material injury
and the consideration of threat of material injury.

The Plurality Opinion addressed indicators of the econom c condition of
the donmestic industry, including inprovements and declines in production and
shi pnents, capacity utilization, and enploynent. Wth regard to financia
performance, the Plurality found that the industry --

sust ai ned significant gross |osses, net inconme |osses, and
operating losses[,] . . negative return on assets
t hr oughout the period of investigation and a negative cash
flow until 1988.
Id. at 12-13. The Plurality concluded that the donmestic industry was

experiencing material injury and "that the present condition of the industry

makes it extremely vulnerable to threatened material injury by reason of such

imports." [Id. at 13-14. #

s Panel Menber Cottlieb does not join in this section of the Opinion. For
his views, see Section IX , infra.

82 Defining the "like product,"” 19 U S C § 1677(10), and the "donestic

industry,” 19 U S.C. 8 1677(4), are necessary first steps because those
deternminations define the industry against which the inpact of the
i mports at issue were to be assessed. E.qg., Candles fromthe People's
Republic of China, Inv. No. 731-TA-282 (Prelimnary), USITC Pub. 1768 at
3 (Cct. 1985). The Plurality and Conmm ssioner Lodwi ck defined the
i ndustry as U.S. producers of new steel rail (of at least 30 kil ograns
per nmeter): Bethlehem CF& Steel, and Weeling-Pittsburgh. New Stee
Rails at 4-10, 225. (Wheeling-Pittsburgh was part of the U S. industry
until it stopped shipping rail in April 1987. Id. at A-27.) Those
findings are not disputed here.

33 Conmi ssi oner Lodwi ck generally agreed with the Plurality's assessment of
the condition of the domestic industry, although he found that the
condition of the industry was inproving froma "very weakened condition."
Ld. at 229.



A. The Standards for Threat Determinations.

The statute sets forth a series of criteria for the Conmm ssion

to

consider in nmaking its deterninations of whether there is a threat of materia

injury by reason o
Q)

In

f the subject inports.
In general

det erm ni ng whet her an industry in the United States

is threatened with material injury by reason of inmports (or

sal es
shal

for inportation) of the nerchandise, the Comm ssion
consi der, anong other relevant factors--

(1) If a subsidy is involved, such information as
may be presented to it by [Conmerce] as to the nature
of the subsidy (particularly as to whether the subsidy
is an export subsidy inconsistent with the Agreenent
[on Subsidies and Countervailing Measures]),

(rn any increase in production capacity or
exi sting unused capacity in the exporting country
likely to result in a significant increase in inports
of the nerchandise to the United States,

(1)  any rapid increase in United States market
penetration and the l|ikelihood that the penetration
will increase to an injurious |evel

(@AY the probability that inports of the
merchandise will enter the United States at prices
that will have a depressing or suppressing effect on
donestic prices of the merchandi se,

(V) any substantial increase in inventories of the
mer chandi se in the United States,

(vnh) the presence of underutilized capacity for
produci ng the merchandi se in the exporting country,

(Vi) any other denonstrable adverse trends that
indicate the probability that the inportation (or sale
for inmportation) of the merchandi se (whether or not it
is actually being inported at the tinme) will be the
cause of actual injury,

(vriLn the potential for product-shifting if
production facilities owned or controlled by the
foreign manufacturers, which can be used to produce
products subject to investigation(s) [or final orders
under] this title, are also used to produce the
mer chandi se under investigation

(IX) [provisions relating to agricultura
products], and

(X) the actual and potential negative effects on
the existing devel opnent and production efforts of the



domestic industry, including efforts to develop a
derivative or nore advanced version of the |ike
product .
(ii) Basis for determination
Any determ nation by the Comm ssion under this subtitle
that an industry in the United States is threatened wth
material injury shall be nmade on the basis of evidence that
the threat of material injury is real and that actual injury
is imMnent. Such a determination nay not be made on the
basi s of mere conjecture or supposition
19 U.S.C. § 1677(7)(F). * The consideration of threat of material injury,
therefore, involves the analysis of future circunmstances regarding the condition
of the donestic industry and the analysis of future circunstances regarding the
inmported articles and their effects on the donestic industry. "[A]ln exam nation
of threat of injury is necessarily predictive since it must assess the future

course of inports and their effect upon the donestic industry." Copperweld Corp.

v. United States, 682 F. Supp. at 576. See also Hannibal Industries Inc. v.

United States, 712 F. Supp. at 338.

Al t hough threat of mat eri al infjury involves predicted future
circunmst ances, findings regarding threat of material injury must be consistent
with findings regarding present material injury in the same determnation. %
For a finding of threat of material injury to be proper where there is a finding
of no present material injury by reason of the subject inports, the record nust
reveal, at least, a deterioration in the condition of the donestic industry
(i.e., increased susceptibility to material injury by reason of the subject

i mports) or increased or different effects of the inports on that industry or a

84 Like a determination of whether there is present material injury by
reason of the inports, a threat determ nation is reviewed by this Pane
on the basis of "substantial evidence" standard. See discussion supra

at 8.

35 "Each threat determ nation is based upon the facts of the particul ar case
because each case involves a uni que set of circunstances and a different
period of investigation. Findings in prior, related determnations
regarding threat or material injury are generally not dispositive on
subsequent determ nations of threatened material injury." Citrosuco

Paulista, S.A. v. United States, 704 F. Supp. 1075, 1094 (CIT 1988).
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conbi nati on of such factors. 3¢

In reviewing the Plurality's analysis of the future inpact of inports in
these investigations, it is inmportant to first note that the Plurality did not
predict either future inprovements or future declines in the overall condition
of the industry or in any of its economic attributes. Fromthis fact and from
the fact that no party addresses the issue of whether the condition of the
i ndustry after the Conmission determinations would differ fromthat prevailing
before the determinations, it is inferred that the industry to be considered for
purposes of threat of injury is the sanme industry (in terms of its economc
condition) as that considered for present material injury and that this is not
di sputed by any party. Therefore, for these investigations, the Panel's review
must examne, inter alia, whether the Plurality found that there were increased
or different effects of the inports on that industry and whether such findings
are supported by substantial evidence of record.

Revi ew of the evidence in a threat case is sonewhat nore conplicated than
in a present material injury case because threat of material injury differs in
a very inmportant sense frompresent material injury: the analysis of threat of
material injury necessarily involves the prediction and analysis of future

ci rcunstances, rather than observable, quantifiable facts. Hannibal |ndustries,

Inc. v. United States, 710 F. Supp. at 338; Rhone Poulenc, S A v. United States,

592 F. Supp. at 1329; HR Rep. 317 at 47-48; S. Rep. 249 at 88-89. Cf. American

Permac, Inc. v. United States, 831 F.2d at 271; Matsushita Electric |Industria

Co. v. United States, 750 F.2d at 933. Those expected future circunstances can

be | oosely grouped in the same two categories as in the case of present materi al
injury: (i) the expected future condition of the donestic industry (i.e., how

vul nerable it will be to a threat of material injury); and (ii) the expected

36 Therefore, the argument that where there is a finding of no present
injury, there can be no finding of threat of injury unless there is
"additional" threatened injury is not correct. Material injury may occur
in the future not only as a result of additional adverse effects of the
imports, but also by reason of different effects of those inports or by
reason of a changed condition of the donmestic industry or sone
conmbi nati on of factors.



future effects of the subject inports (primarily in terms of their volunmes and

prices). See Asociacion Col onbi ana de Exportadores de Flores v. United States,

704 F. Supp. 1068, 1072 (CIT 1988). Cf. Anerican Permac, Inc. 831 F.2d at 275-

76. Since threat involves the future, the intentions of foreign producers and
exporters of the inmported article subject to investigation and the intentions of
the U S. inporters and purchasers are of particular relevance to a threat

determnation. Cf. Matsushita Flectric Industrial Co. v. United States, 750 F.2d

at 933-34.

The projection of future trends and econom ¢ conditions, as recognized
in the Plurality Opinion, not only "involves projection of future events [but
also] is inherently 'less anenable to quantification' than material injury

analysis." New Steel Rails at 17, quoting Hannibal Industries, Inc. v. United

States, 712 F. Supp. at 338. See also Metallverken Nederland B.V. v. United

States, 728 F. Supp. at 742; Rhone Poulenc, S.A. v. United States, 592 F. Supp

at 1329. Cf. Matsushita Electric Industrial Co. v.United States, 750 F.2d at 933

("I'n no case will the Conm ssion ever be able to rely on concrete evidence
establishing that, in the future, certain events will occur upon revocation of
an antidunping order."). Moreover, "the projection of future events is

necessarily nmore difficult than the evaluation of current data." Roses, Inc. v.

United States, 720 F. Supp. at 184, gquoting H R Rep. 1156 (Conference Report),

98t h Cong., 2d Sess. 174 (1984).
Al though "the projection of future events is necessarily nore difficult

than the evaluation of current data[,]" Roses, Inc. v. United States, 720 F.

Supp. at 184, Congress intended for the Conmission to ground its determ nations
on the infornmation in the adm nistrative record, particularly the trends in the

dat a observed over the period of investigation.

In examining the threat of material injury, the
Conmission will determine the |ikelihood of a particular
situation developing into actual material injury. |In this
regard, denonstrable trends -- for exanple, the rate of

i ncrease of the subsidized or dunped exports to the U'S
mar ket, capacity in the exporting country to generate
exports, the likelihood that such exports will be directed
to the U S. market taking into account the availability of



ot her export markets, and the nature of the subsidy in
question (i.e., is the subsidy the sort that is likely to
generate exports to the U.S.) will be inportant.

An increase in market penetration may be an early
warni ng signal of injury. Indicia of the threat of materi al
injury will vary fromindustry to industry. The [Conm ssion]
shoul d place enphasis on the rate of increase of market
penetration . .

H R Rep. 317, 96th Cong., 1st Sess. 47-48 (1979). ee also S. Rep. 249, 96th

Cong., 1st Sess. 88-89 (1979). See Asociacion Col onbi ana de Exportadores de

Flores v. United States, 704 F. Supp. at 1072.

The statute further requires that there be substantial "evidence that the
threat of material injury is real and that actual injury is immnent" and the
statute precludes the Commission from relying on "nere conjecture or
speculation." 19 U S.C § 1677(7)(F)(ii). See also HR Rep. 317, supra, at 47;
S. Rep. 249, supra, at 88-89. ¥

Appel | ants characterize several Plurality findings as "speculative." It
appears, however, that they use the termas a synonymfor the required statutory
predi ctions of future circunstances. Even though Appellants may di sagree with
certain factual findings and even though there may be substantial evidence of
record to support an alternative factual finding, that does not nake a Plurality
finding "mere speculation or conjecture." In order to prevail, Appellants have
the burden of showing that the challenged finding either is not based on
substantial evidence of record or is otherwi se not in accordance with law. 19

U.S.C. § 1516a(b)(1)(B); 28 U.S.C. § 2639(a)(1).

B. Adequacy of the Plurality"s Reasoning.

Before turning to an exam nation of the findings of the Plurality, the
record conpiled in these investigations, and the argunents of the parties to

det erm ne whether the Plurality's

87 The statutory standards found in subsection 1677(7)(F)(ii) were enacted
inthe 1984 revisions to the Tariff Act of 1930 and are identical to the
standards set out in the 1979 legislative history. Congress indicated
no change in the meaning of the standards and, accordingly, subsection
1677(7)(F)(ii) should be read as a fully consistent codification of those
provi si ons.



findings and determinati on are based on substantial evidence of record and are
ot herwi se in accordance with law, the Panel nust address the adequacy of the

expl anation given by the Plurality. Appellants assert that the Commission failed

to "'articulate any rational connection' between the evidence and its
determi nation" and the Panel "'cannot defer to a decision that is based on
i nadequate analysis or reasoning.'" Algoma Brief at 51, citing USX Corp. V.

United States, 655 F. Supp. at 490 and 492. The challenge is sumed up as

fol | ows:

The prevailing Comm ssioners do not even approach the
ki nd of analysis contenplated by Congress and the U.S. Court
of International Trade. Their 'analysis' of the threat issue
consi sts of a paragraph for each statutory factor considered.
The structure of each paragraph is simlar: several bits of
data strung together, followed by a conclusory sentence whose
link to the data is at best tenuous.

Al goma Brief at 51.

As noted by that Appellant, the Plurality Opinion considered and anal yzed
each of the statutory threat factors it found relevant to this investigation and
did so in a separate paragraph for each factor. Those paragraphs, however, are
quite detailed -- sone of themare nore than a full page long -- with extensive
footnote citations to the record. Some of the individual paragraphs analyze

specific argunments of the parties. Each of the paragraphs addresses and anal yzes

specific evidence of record -- far nore than may be fairly characterized as
"several bits of data" -- including information on which the Appellants rely
before this Panel. The discussion in the Plurality Opinion is not made up of

"bits of data strung together[.]"

Wth regard to the assertion that each paragraph ends with "a conclusory
sentence whose link to the data is at best tenuous[,]" % the |law requires that
the Panel "uphold a decision of less than ideal clarity if the agency's path may

be reasonably discerned." Bowran Transportation v. Arkansas-Best Freight

s8 W understand the term "concl usory" to be used by Algonma in the sense of
"“maki ng a concl usion."



Systems, lInc., 419 US. 281, 285-86 (1974), guoted in, e.q., Ceramca

Regi omontana, S.A. v. United States, 810 F.2d 1137, 1139 (Fed. Cr. 1987); Negev

Phosphates Ltd. v. United States Department of Conmerce, 699 F. Supp. 938, 947

(CI'T 1988); Anerican Spring Wre Corp. v. United States, 590 F. Supp. at 1277.
When each such sentence is read in context, it is readily apparent what factua
concl usi ons are being drawn by the Plurality on the basis of the evidence and
consi derations di scussed earlier in that paragraph. The "link" between the data
di scussed and the factual finding drawn is not "tenuous" and the Plurality's path

of reasoning is not insufficient under the test of Bownan Transportation v.

Arkansas- Best Frei ght Systens, Inc., 419 U.S. at 285-86. %

In arelated issue, if there is no present material injury by reason of
the subject inports, the circunstances for threat of injury nust be different
fromthe circunstances of alleged present material injury. Thus, in order to
exam ne whether the Plurality's threat deternmination is consistent with the
Plurality's no present material injury determination (and here Appellants assert
the | ack of consistency, as addressed supra), it nmust be discernible fromthe
opinion that the Plurality found that there are differences in the condition of
the industry or differences in the effects of the inports or both. % Bowman

Transportation v. Arkansas-Best Freight Systens, Inc., 419 U.S. at 285-86. It

is apparent that the Plurality so found in these investigations.

89 Moreover, while a Panel must exam ne each of the statutory factors on
whi ch Appel |l ants chall enge a determ nation, it should be renmenbered that
the Conmmission made a determ nation of threat of material injury, not
nerely a series of individual findings that are sonehow sumred together
to reach a concl usion. Even though a Panel nust exam ne individua
factual findings and the evidence which allegedly underlies them it is
actually testing the determination itself.

40 We hasten to add that we see no reason to require specific findings on
those differences; it is sufficient that the Comm ssion's findings
indicate that the anticipated future situation will be different and that

t hose findings are supported by substantial evidence.
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C. The Nature of the Subsidies to Sydney Steel Co.

The first factor dealt with by the Plurality was the nature of the
subsidies. 19 U S.C 8§ 1677(7)(F(i)(l). The Plurality noted that the subsidies
applicable to Sydney were found by Commerce to be 113.56 percent. Although it
recogni zed that these were not specifically export subsidies, the Plurality
stated that Sydney is primarily an exporter (with capacity to export) and
i ncreasingly, an exporter to the United States.

This information suggests the comitment of Sydney's sponsors
to preserve Sydney as a rail maker, and underscores Sydney's
urgent need to seek out export markets in the face of
operational problems coupled with a sharply declining

donmesti c market.

New Steel Rails at 20. Both Appellants challenge the Plurality's analysis of the

subsi dies. Sydney Brief at 27-29; Algoma Brief at 42-45.

Although it is not disputed that Sydney is primarily an exporter, it is
clainmed that the Plurality failed to nention that Sydney's other narkets are
collectively larger than the United States market and are growing. It is also
clained that the Plurality ignored the fact that Sydney had failed to qualify as
suppliers for certain U S. purchasers. These assertions (dealt with infra on the
qguestion of whether there will be an increase in inports to the United States)
do not relate to the findings regarding the effects of the subsidy, except to the
extent that they show that the subsidies affect exports in general. Wile this
may be true, it does not show that the Plurality erred in finding that the
subsidies will affect exports to the United States. Moreover, that the
Conmmi ssion failed to nention a particular asserted fact is not error and the fact
that the Plurality did not mention or discuss a particular factual assertion
cannot be bootstrapped into an error of law. Failure to discuss a particular
fact or argunent does not nean that the Conm ssion ignored that fact or argunent.
See di scussion infra.

The subsidies granted by the various Canadi an federal and provincial
authorities were not found by Comrerce to be "export subsidies." Ei nal_

Affirmative Countervailing Duty Deternination: New Steel Rail, Except Light




Rail, from Canada, 54 Fed. Reg. 31991 (Aug. 3, 1989), reprinted in New Stee

Rails at Appendix B. See 19 U S.C. 8 1677(5)(A). It is asserted, neverthel ess,
that the Plurality inproperly treated the subsidies as export subsidies. Sydney
Brief at 42 ("The subsidies granted to Sysco were not export subsidies."). In
its view, the Plurality should have found that the absence of export subsidies
in the Conmerce final determination supports a negative determnation by the
Conmmi ssion. * |d.

The statute, however, directs the Conmission to consider the nature of
all applicable subsidies, not merely those particul ar subsidies that Comrerce
found to be "export subsidies." 19 U.S.C. § 1677(7)(F)(I). #

Nei t her Appel |l ant chall enges whether the Plurality's factual inferences
may actually be drawmn from the facts of the subsidies thenmselves, that is,
whet her those findings are supported by substantial evidence of record.
Therefore, the Panel merely notes that anong the subsidies found by Commerce are
grants for the planning and execution of the nodernization of Sydney's
facilities, grants to cover Sydney's debentures, and grants to cover operating

expenses and capital expenditures. Final Affirmative Countervailing Duty

Determination: New Steel Rail, Except Light Rail, from Canada, 54 Fed. Reg. at

31991 (the Commerce final determ nation notice contains a | engthy exposition of

the progranms found to confer subsidies, the prograns found not to confer

4 Sydney al so states that although Commerce did not find the subsidies at
i ssue to be export subsidies, the Plurality "neverthel ess concl uded t hat
the exi stence of subsidies caused a threat of material injury." Sydney
Brief at 42. It also states that the fact that it was found
uncredi twort hy and unequityworthy by Comerce "does not create a threat
of material injury." 1d. at 43. However, there is no indication that
the Plurality reached its ultimte conclusion of threat of injury solely
on the basis of the nature of the subsidy.

42 The Commi ssion, of course, nmay not | ook behind the Commerce determn nation
and redetermine for itself whether there is a subsidy and, if so, the
nature and anmount and amount of the subsidy. Admi ni strative comty

requires that the Conm ssion defer on these matters to Comerce just as
Comrerce defers to the Conmi ssion on nmatters of injury. Anerican Pernmac,
Inc. v. United States, 831 F.2d at 269. The Plurality did not overstep
those bounds here. Nothing in the Plurality Opinion may be read fairly
to be a redeterm nation of whether there is a subsidy, its amount, or its
nature for countervailing duty cal cul ati on purposes.
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subsi dies, and the prograns not used.).

The evidence available to the Commi ssion pernits the inference that the
subsi dies are inmportant to Sydney's operations and, perhaps, to its existence.
The evidence avail abl e, including the apparently declining Canadi an market and
Sydney's orientation toward production for export (see discussion infra) permts
the inference that the subsidies will aid in making future exports available from
Sydney to countries outside of Canada, including the United States. Finally, the
evi dence of record, particularly the Comrerce findings on the extent and nature
of the subsidies, pernmits the inference that there is a "comitnment of Sydney's

sponsors to preserve Sydney as a rail maker [for export]," New Steel Rails at 20,

and further permts the inference that the subsidies provided by those sponsors
woul d assist in this effort.

The Panel concludes that the Plurality's findings as to the injury-
related effects of the subsidies are supported by substantial evidence of record

and that the Plurality did not err in its analysis of the subsidies provided to

Sydney.

D. Capacity Utilization of Canadian Producers.

Several of the statutory factors relate to the volunme of exports to the
United States and to the abilities and intentions of foreign producers regarding
their exports of the unfairly traded articles to the United States. 19 U S.C
8§ 1677(7)(F)(i)(rl), (111), and (VI'), supra. Those factors include unused and
new productive capacity, predicted increases in market penetration, and the
availability of wunutilized foreign productive capacity. The Panel begins by
exami ning the Plurality's findings regardi ng Canadi an producers' ability to use
productive capacity to generate exports, including exports to the United States.

The Plurality found that Appellants' shipnments to consumers in Canada
decreased over the period of investigation and that their unused capacity

i ncreased substantially. New Steel Rails at 20-21. The Plurality's capacity

utilization findings relied on Conf. Doc. 45, Table 13, which incorporated data

supplied by Appellants. Conf. Doc. 45 at Table 13. See also Conf. Doc. 49



Tabl es 13a and 13b, providing disaggregated data. Bot h Appel |l ants, however,
chal l enge the Plurality's reliance on those data.

Sydney states that "Al goma and Sydney had no unused capacity." Sydney
Brief at 36. The statenent refers to data for only one of the two producers and
further refers to productive capacity that includes steel rail as well as other
products.

Al goma states that the data regarding Algoma in Conf. Doc. 45, Table 13,
and in Conf Doc. 49, Table 13a, are incorrect and that it brought this probl em
to the Coormission's attention at the hearing. Thereafter, it provided corrected
data in its confidential post-hearing brief. Algoma Brief at 25, citing Pub.
Doc. 140 at 112-13 and Conf. Doc. 26 at 9 and attachment 4. Li ke Sydney's
assertion, supra, A gonma's Attachnment 4 (which provides capacity and utilization
figures) refers to productive capacity that includes steel rail as well as other
products.

It isinplicit in Appellants' assertions that the Plurality erred in the
data it relied on. In their view, the Plurality should have relied on data
enconpassing nore foreign-produced products than sinply new steel rail
Neverthel ess, in making predictions of future circunstances, the legislative
hi story enphasizes reliance on the observed trends in data of record:
"denmonstrable trends . . . will be inportant." H R Rep. 317, 96th Cong., 1st
Sess. at 47 (1979). See discussion supra. Reliance on those data cited by the
Plurality is in conformity with the legislative history cited supra. Moreover
the Plurality permssibly chose between capacity wutilization data that
corresponded to the industry as it had been defined and capacity utilization data
cal cul ated on a broader product grouping that included, but was not limted to,

new steel rails. ® Mreover, no party has pointed to anything in the record to

43 Al'though 19 U.S.C. § 1677(4)(D), the "product |ines" provision, is not
directly involved here, the principles underlying it are sound and are
applicable here by anal ogy. The product lines provision reflects

Congressional intent that an injury deternination be addressed, to the
extent possible, on the industry as defined by the Conmission in an
i ndi vi dual case. See Hannibal |Industries, Inc. v. United States, 710 F

(continued...)




suggest that the capacity and related data reflected in Conf. Doc. 45, Table 13,
and in Conf. Doc. 49, are incorrect. Thus, the suggestion that the Plurality
shoul d have | ooked at capacity utilization on a broader basis as a matter of |aw
nmust be rejected.

This is not to say that the ability of foreign producers to shift
capacity to the subject products from other products or (if not counted in
productive capacity) to start up idle capacity for the subject products is not
a permtted consideration in analyzing the threat of material injury. The
ability to shift production facilities from other products to the inported
articles at issue is frequently relevant, even where the specific considerations
of 19 U.S.C. § 1677(7)(F)(i)(VI11) are not inplicated.

In fact, in the present investigations, had the Plurality considered
productive capacity on a broader basis, as urged by Appellants, e.qg., Transcript
of Panel Hearing at 87, it may have reached the same conclusions. An exam nation
of the confidential capacity utilization information of record, on the basis of
a broader definition of productive capacity, as urged by Appellants, shows that
those data that would have pernitted an inference that unutilized capacity was
significant and (along with other data of record) could have led to an inference
that levels of capacity utilization supported an affirmative threat
determination. There is no need to bel abor this point because the Plurality made
no findings regarding the ability (or lack thereof) to so shift production and
di d not suggest that there would be a realignnent of Canadi an production capacity
to shift capacity into steel rails.

Appel l ants have not denobnstrated that the Plurality erred in its

43(...continued)

Supp. at 334-35; Kenda Rubber Industrial Co. v. United States, 630 F.
Supp. 354, 357-58 (CIT 1986). Fundanental fairness suggests that the
sanme be done for the foreign industry and for the sanme reasons. It
appears preferable to compute foreign industry capacity and utilization
on the sanme basis as those data are conputed for the donestic industry.
This permts the Conm ssion to conpare apples to apples. Accordingly,
the Plurality's decision to rely on information conpiled for the foreign
i ndustry on the sanme basis as conpiled for the domestic industry is not
error.




consi deration of productive capacity utilization and Appellants have not
denonstrated that avail abl e capacity had declined or woul d decline significantly.
In fact, the record does not support an inference that Canadi an unused productive
capacity would decline or would decline to the point that there would be no
ability to significantly change the quantity of exports to the United States.
Therefore, Appellants have not net their burden of showi ng that the findings
regardi ng Canadi an capacity and capacity utilization are not supported by
substantial evidence of record or that they are otherwi se not in accordance with

| aw.

E. The Future Volume of Exports to the United States.

In exam ning the factors related to the anticipated future vol une of
inmports, the Plurality first exam ned exports from Canada in absolute terms. The
Plurality found that, over the period of investigation, an increasing proportion
of Canadi an production was dedicated to export, "with an increasing share of

those exports being marketed in the U S." New Steel Rails at 21. The Plurality

found the share of Canadi an production exported to the United States in 1988 was
significant and further found that Canadi an exports to the U. S. had increased by
more than six times since 1986. 1d. The Plurality also found that narket
conditions in Canada woul d continue to exert pressure to increase exports to the
us Id.

In relative ternms, the Plurality found that the share of apparent U.S.
consunption held by the inmports from Canada "increased dramatically in both
vol une and val ue terns over the period of investigation." 1d. at 21-22. |nport
penetration in volunme terms rose from1.5 percent in 1986 to 4.9 percent in 1987
and increased still further in 1988. Although there was sone decline during the
first quarter of 1989 (the final nonths in the period of investigation), the

Plurality discounted those data. |d. at 22. The Plurality deened the data for

a4 Sydney was downsizing and nodernizing its facilities. New Steel Rails
at A-68-69. Sydney stated that "the downsizing and nodernization program
will not change [its] rail making capacity[.]" Pub. Doc. 127 at 30
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the interimperiod to be an aberration (which the Plurality addressed in the next
paragraph of its opinion). As in the case of absolute exports from Canada, it
is apparent that the Plurality found that exports to the United States in
relative terns would continue to increase.

The Plurality found unpersuasive the argument that the foreign producers
had received no orders during 1989. It noted that the purchasing season was not
yet over, that the decline in orders could be a result of the pendi ng antidunpi ng
and countervailing duty investigations, and that there had been an increasing
nunber of bids by Canadi an producers. 1d. at 22-23.

Appel | ants Al gonma and Sydney argue that these findings were incorrect for

both | egal and factual reasons.

(1) Legal Issues.
The Panel nust address four |egal issues regarding the volume of inports
in the threat analysis of the Plurality Opinion
Sydney argues that as a matter of law in this case, inports nust rise in

order for there to be a valid deternmination that there would be a threat of
material injury:

Since . . . the current |evel of Canadian inports was not a

cause of the U S. industry's present material injury, -

for Canadian inports to threaten future material injury, the

absolute | evel (and market share) of Canadian inports nust

rise. Moreover, the statute dictates that the increase in

Canadi an market share nust be 'rapid for there to be a

threat of material injury.
Sydney Brief at 25-26. However, 19 U.S.C. § 1677(7)(F)(i)(l11) calls for
consideration of increases in nmarket penetration. Increases in nmarket
penetration may occur in relative or absolute ternms and the statute does not
preclude the Conmi ssion from considering relative market share nor does it
require increases in market share in both absolute and relative terms. Second,
subsection (lIl) requires that the Comm ssion consider (1) any past rapid
increases in inmport penetration and (2) the likelihood that inmport penetration

(in either relative or absolute terns) will increase to injurious |levels. The

statute does not require that predicted future inport penetration be "rapid."
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Al goma correctly states that the record reveals no orders from U S
purchasers for Canadi an-produced rail during 1989. 1In its view, "the absence of
orders shows that inports could not rise in the vyear following the
i nvestigation[s]." Algoma Brief at 18. The argunent is unpersuasive for two
reasons. First, acceptance of Algoma's argument would have the effect of
precl uding the Commi ssion from exam ning the record to determine for itself the
cause or causes for the absence of orders. For exanple, if a decline in orders
resulted frominporters' concerns about an inporter's susceptibility to duties,
that very fact would then have the perverse result of requiring a negative threat
determi nation. Second, the argument reflects the popul ar m sconception that the
“real and imminent" standard refers only to the twel ve-nmonth period follow ng the
concl usion of the Conmission's investigation. Each investigation nust focus on
its own facts and threat of injury will depend on those facts. Therefore, an
affirmative determ nation that there is a threat of injury is not dependent on
the prediction that the injury will occur within the space of twelve nonths. In
one recent case, the threat of injury depended in part on the current patterns
of plantings of orange trees, which take at |east five years to reach citrus-
bearing maturity. However, the fact of those plantings can be one of the factors
underlying an affirmative determ nati on where the threat of injury may not becone

actual injury for several years. dtrosuco Paulista, S A v. United States, 704

F. Supp. at 1094-97.

Al goma al so argues, see supra, that the absence of sales is dispositive
of threat in these cases. As discussed, supra, no single factor is dispositive
in a Conmssion analysis and it is for the Comm ssion to deterni ne which of the
pi eces of data are nore persuasive. Mre inportantly, Appellants have shown no
persuasive reason to require that the Conmission focus on either the decline in
inmports in the interimperiod or the imedi ate future that enconpasses only the
period during which the absence of orders will preclude inports. A greater
showi ng than that nade here is needed before the Conmi ssion is required to depart

fromits traditional analysis in terns of the time periods examined. See Bonont



Industries v. United States, 718 F. Supp. at 960-63; Anerican Spring Wre Corp.

v. United States, 590 F. Supp. at 1279. Mreover, as in the case of capacity

utilization, the use of the traditional tinme frames for analysis is based
primarily on observed trends in the data over the period of investigation and
extrapol ations from those data. This nethod of analysis confornms to the
| egislative history's enphasis on the analysis of observable trends over the

peri od of investigation. H R Rep. 317 at 47-48.

(2) Factual Issues.

Turning to the factual issues, the trends in the data, discussed supra,
are not disputed. Instead, the thrust of Appellants' argunments is that, despite
t he observed history of the pattern of Canadian participation in the U S rai
mar ket, Canadi an exports to the United States woul d decrease. As noted, Al goma's
position relies heavily on the fact that neither Appellant had received any
orders for deliveries during the renmainder of 1989 and 1990. Al goma Brief at 16-
17. In Algoma's view, "[t]his fact al one should dispose of this case[.]" Ld.
at 17. Sydney argues that export sales to the United States were likely to
decrease because of the increased needs of Canadi an railroads. Sydney Brief at
24-25.

Appel | ants' argunents regardi ng the projected future decrease in inports
were rai sed before the Conm ssion and the Plurality did not find them persuasive
for the foll ow ng reasons:

First, the normal rail-buy period for 1989 in which the
majority of tonnage is purchased in the U S. market is not
over. [Footnote as to the increasing inmportance of the spot
market.] Second, as noted above, we are entitled to note the
pendency of this investigation [sic] since Septenber, 1988,
in discounting any recent decline in orders from US.
custoners, whether such a decline can be attributed to
tactical maneuvering by foreign producers or U S. inporters
or to increased uncertainty on the part of U S. purchasers.
Finally, we note that from 1986-88, both Canadi an producers
i ncreased the nunber of quotes to Class | railroads year by
year, and both have nmade recent sales to Class | railroads
of rail sanples for on-track testing, for the purpose of
qualifying for future sales. W are thus not persuaded by
respondents' assertion that sales of Canadi an product into
the U S. are likely to decline.



New Steel Rails at 22-23. Al gona and Sydney chal | enge each one of these reasons.

The rail-buy period for the year apparently had about thirty days to run.
See Algona Brief at 18. Yet, both Al goma and Sydney appear to argue that there
woul d probably be little in the way of sales in that period. See Al goma Brief
at 18. The Plurality was not required to accept that view and Al goma's
acknowl edgenent, 1d., that two Class | railroads had not conpleted their buying
progranms for the year provides additional support for the Plurality's finding.

As to the Plurality's discounting of the declines in inports in the
interimperiod because of either tactical maneuvering or uncertainty due to the
pendency of the investigations, both Algoma and Sydney assert that the
Plurality's statenent was "speculation." In their subm ssions, however, the
alternative explanation they offer for the decline in Canadi an sales during the
interimperiod is Algona's statenent that the price of Canadian rail was higher.
Algoma Brief at 31. The record shows that there are only three instances of 1989
rail bids to which Algona is referring and the data do not conpel the concl usion
Al goma asserts. See Conf. Doc. 45 at A-112, A-115. The Plurality would have
been entitled to conpletely discount the data because of the very few bidding
situations involved.

The pendency of an investigation can affect the behavior of exporters and
importers, if only because of the financial risks that an inporter nust run if
it inports articles potentially subject to antidunping or countervailing duty
orders or both. The Conmi ssion has, in past instances, found that interim
declines changes in inmports my be attributable to the pendency of
i nvesti gations.

This court and the [Conmmi ssion] consistently have recogni zed
that the initiation of antidunping and countervailing duty
proceedings can create an artificially low demand for
affected inports, thus distorting the data on which the

[Commission] relies in nmaking its determ nations.

USX Corp v. United States, 655 F. Supp. at 492. See also Philipp Brothers, Inc.

45 Moreover, that the Plurality did not accept the argunment that the drop
in orders was due to a change in the exchange rates is not error
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v. United States, 640 F. Supp. at 1346; Rhone Poulenc S.A. v. United States, 592

F. Supp. at 1324-25.

In the present investigations, the finding that the volume of inports may
have been affected by the fact of the pendency of the investigations is based on
information that showed the decline in inports during the interimperiod and that
showed that the decline in inports from Canada closely corresponded to the
institution of the investigation and the potential liability for duties. The
Plurality was entitled to rely on its expertise and was entitled to find that the
pendency of the investigation had an effect on the volunme of inports and the
vol ume of sales. On the facts of these investigations, the Plurality was not
required to adopt the alternative view of Appellants that there were alternative
causes for the decline in inports.

Sydney has asserted throughout these proceedings that in the inmediate
future, its shipnents to the Canadi an market and to other export markets were
likely to increase. E.g., Sydney Brief at 25. Sydney's evidence consisted
primarily not of evidence of specific orders for specific tonnages but rather of
Sydney's own projections of its future sales and exports. Conf. Doc. 20 at 32-
33. It is apparent that the Plurality did not find this evidence persuasive, and
such weighing of the evidence is clearly within the realm of Comm ssion
di scretion.

As noted, the Plurality discounted the declines in inports in the interim
period and the absence of present orders, inter alia, on the grounds that the
nunmber of quotations by Sydney and Al gorma increased year by year and that there
were sal es made by themto becone qualified as suppliers to different railroads.
In Sydney's view, the increased nunber of quotes reflects the better condition
of the U.S. railroad industry. Sydney Brief at 31. The Plurality, however, did
not find that the railroad industry is inproving and appellants have not shown
that the failure to nmake such a finding was error. The condition of the railroad
i ndustry was not at issue before the Conm ssion. Moreover, the fact remains that

the record shows an increased nunber of bids at the sane tine there was increased



mar ket penetration in both volune and value terns. Conf. Doc. 45 at A-99, Table
15a. See discussion supra. Thus, the Plurality was not required to attribute
the increased nunber of bids to the assertedly inproved condition of the railroad
i ndustry.

Finally, the Plurality noted increasing sanples for on-track testing.
There is no apparent reason for such testing, and neither Appellant has suggested
any, other than a desire to be able to offer product for commercial sale to the
party conducting the on-track test. The fact that certain tests were
unsuccessful does not conpel the conclusion that the difficulties are
i nsurmountable in a reasonable tinme frame or that the Canadian suppliers had
deci ded to stop seeking that business.

Therefore, Appellants have not shown that the Plurality erred as a matter
of lawin its analysis or that there is not substantial evidence underlying the
Plurality's conclusions regarding the anticipated future volune of inmports. 28

U.S.C. § 2639(a)(1).

F. The Future Price Effects of the Subject Imports.

The Commi ssion nust consider "the probability that inmports of the
merchandi se will enter the United States at prices that will have a depressing

or suppressing effect on domestic prices of the nmerchandise." 4 19 U S. C

§ 1677(7)(F) (i) (1V).

46 Appel | ants appear to argue that this provision restricts the Conmm ssion's
di scretion because "[t] he absence of evidence that inports will depress
or suppress prices indicates that inports do not pose a threat of
material injury." Sydney Brief at 17. First, the pricing factors al one
are not necessarily dispositive; in threat of material injury cases, just
as in present material injury cases, no single factor is determ native.
See discussion supra. Second and far nore inportantly, although it is
true that the Commi ssion nust consider price depression and suppression
it is not precluded fromconsidering or relying upon other price effects
of the subject inmports, such as wunderselling or the absence of
under sel I i ng.



The Plurality found that this is a bid-negotiation market in which
initial bids are submtted, and the purchaser then seeks | owering of prices and
addi tional quotations. "Thus, the presence of LTFV and subsidized Canadi an
i mports can cause price suppression and depression wthout act ual

underselling." % New Steel Rails at 23. (The Plurality did not rely on either

price depression or price suppression or the absence thereof in finding no
present material injury by reason of the subject inports.) The Plurality found
that sone information showed Canadian initial bids bel ow those of U S. producers
and that the Canadian pricing may have been instrumental in the |owering of
dormestic bids. The Plurality further found that sone initial Canadian bids, even

though not ultimately successful, were |lower than domestic bids. 1d. at 24. 4

a7 It is inmportant to note that the |inkage drawn by the Plurality is
between the inports and the possibility of price depression/suppression
the linkage is not drawn between the inports and material injury to the
i ndustry and the linkage is not drawn between the inports and the
exi stence of price suppression/depression. See SCM Corp v. United
States, 544 F. Supp. 194, 199 (CIT 1982). Moreover, the Plurality did
not equate the presence of inmports to price suppression or price
depr essi on.

48 One of the three Commissioners forming the Plurality stated that he --
could not conclude that Canadian inports had resulted in

present price suppression or depression. Wth the increase

in the presence of Canadian inports likely as a result of the

efforts of both Canadian producers to qualify thensel ves for

future sales to dass | railroads, [he] does not believe that

the conclusion that there is no price suppressive or

depressive effect can be extended to the future.

Accordingly, [he] finds this particular factor to be

essentially neutral in his determnation.
New Steel Rails at 23, n.61. |d.

Sydney states that the Comm ssioner thus found that "the price data
were essentially neutral in the threat deternmination." Sydney Brief at
17-18, n.8. As a result, Sydney asserts that the Commi ssioner found that
there would be no future price depression or suppression, so that the
Plurality's findings on these matters are findings of two Comn ssioners
only. The characterization is unpersuasive.

It is apparent that the Conmissioner found no present price
depression or suppression and that that finding could not be extended to
the future. He clearly found that there would be price depressive or
price suppressive effects, or both, in the future.

Thus, while his statenent is far from a nodel of clarity, the
finding that the "factor [is] essentially neutral in [the] deternination"
must refer -- if the whole footnote is to be internally consistent -- to
the price depressive and suppressive effects in his entire deternination
enconpassi ng both present material injury and threat of injury, not just
in his threat determnation




The primary issue addressed by the parties regarding the question of
pricing is whether the finding of no present material injury by reason of the
subject inports is consistent with the statement, quoted supra, that the presence
of unfairly traded "inmports can cause price suppression and depression."” *° W
have concl uded, see discussion infra, that there is no inconsistency. The fact
that there nay be future price depressive or price suppressive effects is not
di spositive of whether there is current material injury by reason of the subject
i mports. Conversely, the absence of current causation is not dispositive of
whet her there will be future price suppression or depression effects or both or
whet her those effects (along with other factors, as appropriate) will amunt to
a threat of material injury by reason of the subject inports.

Inits argunents, Sydney does not chall enge the evidence relied upon by
the Plurality, but refers to different evidence and to the views of dissenting
Commi ssioners. Di ssenting views have no weight since two inconsistent
conclusions may both be supported by substantial evidence of record.

Metal l verken Nederland B.V. v. United States, 728 F. Supp. at 734. Moreover,

that a Conmi ssioner found one piece of data or set of data nore credi ble than
another is within the Commission's discretionary authority and will not be
di sturbed unl ess reliance on such data is shown to be erroneous as a matter of
l aw or so inconsequential or so contrary to the record as a whole that it amounts

to reliance on "isolated tidbits." USX Corp. v. United States, 655 F. Supp. at

489.

49 As noted supra, Bethlehem and Algona read this statement as an
affirmative finding that there woul d be future price depression and price
suppressi on or both.

50 As part of its price depression and suppressi on argunment, Sydney states
that "I TC staff found not even a single instance in which a U. S. producer
lost a sale to Canadi an i nports because of price." Sydney Brief at 17.

However, the existence of price suppression or price depression or both
does not depend on the existence of |ost sales. Prices can be depressed
or suppressed by the inports when the domestic industry actually makes
the sale.

Moreover, the Conmi ssion staff does not nake findings. It conpiles
and analyzes information for the Commission. Only the Comn ssion can
make fi ndings.



The linchpin of Algoma's argunent regarding pricing is that the price
suppression and price depression "finding is unsupported by any evidence that
current pricing patterns will change in the future." Al goma Brief at 30.
Regar dl ess of whether there is any change in the pricing patterns, the argunent

takes the analysis of injury and threat out of context, since the pricing

factors, standing alone, need not be dispositive. Maverick Tube Corp. v. United
States, 687 F. Supp. 1569, 1579 (CIT 1988). Even if current pricing patterns in
conjunction with other evidence of record did not support a finding of injury,
this does not nean that the same pricing patterns in the future, when coupl ed
with other information regarding the future condition of the industry and the
other future effects of the inports, nust lead to the sanme concl usi on. Moreover,
inits finding of no present causation of injury, the Plurality did not discuss
and, thus, did not rely on any purported absence of price suppression or price
depression. See 19 U.S.C. 8§ 1671d(d) and 1673d(d).

Al goma al so asserts that the Plurality's statenent that the inports "can
cause" price suppression or price depression is specul ative because "[v]irtually
anything can happen." Algoma Brief at 31. Algoma is correct that, as an
abstract proposition, inports "can cause" price suppression and "can cause" price
depression. As Al gona also correctly recognizes, the question of whether inports
"can cause" such effects is not a proper issue; the issue should be whether the
imports wll cause such effects or are likely to cause such effects.
Neverthel ess, at other points in its argunments, Al gona agrees with Bethl ehem t hat
the Plurality found that there would be future price suppression/depression
The paragraph of the Plurality Opinion dealing with pricing is an
analysis of the projected future market for rail based on observed present
operation. The paragraph enphasi zes the bidding process and the effects of | ow
priced bids in both initial and subsequent rounds of bidding. The entire focus
of the paragraph is on the use of the bidding process to |lower prices. The

par agraph concludes with the statenment that the existence of nonprice factors

does not "dimnish the likelihood that initial |ow bids are used by purchasers



to depress subsequent quotations." 1d. at 24. Appended to that sentence is a
footnote in which the Plurality stated that the fact that domestic producers have
not been able to recoup their costs of production "is an indication of price
suppression and price depression." 1d. at 24, n.62.

As noted above, the Panel must "uphold a decision of |less than idea

clarity if the agency's path nay be reasonably discerned." Bowran Transportation

v. Arkansas-Best Freight Systems, Inc., 419 U S at 285-86. Throughout the

paragraph at issue the Plurality was discussing the dynam ¢ context of purchases
of rail focusing on the price effects of the subject inports on subsequent rounds
of bidding. That is, it was discussing price suppression and price depression
and found that there would be price suppression and price depression in the
future. This conclusion is buttressed by the content of footnote 62. This
i nstance, therefore, is a paradigm of the situation envisioned in Bowran

Transportation. Wile the | anguage used by the Plurality is "less than ideal,"

t he agency's path may be reasonably determn ned.

The final question, then, is whether that finding is supported by
substanti al evidence of record. The Panel has independently reviewed the data
regarding the individual bidding and contract situations, particularly those
pointed out in the Conmission Brief at 72-73 and in the testinobny at the
Conmi ssion hearing. Pub. Doc. 140 at 32-33, 34. See also Commi ssion Brief at
74. The individual situations reviewed are such that a reasonable m nd night
conclude that there would be price suppression or price depression or both. 5
A reasonable nmind could also conclude that the future price depression or
suppression in the context of that future industry, would be significant and, in
conjunction wth other factors, ~could support an affirmative threat
det ermi nati on.

In sum Appellants have failed to show that there is no substantial

evi dence of record underlying the Plurality's findings regarding the projected

51 We do not address the individual situations because they involve
confidential business infornmati on and we cannot discuss themin a public
docunent in any neani ngful fashion
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future price effects of the subject inports.

G. Inventories.

The Plurality found that inventories of Canadian rails had approxi mately
tripled during the period of investigation and, during 1988, were approxi mately
forty percent of Canadi an shipnents. The Plurality found that the |evel of
i nventories was "indicative of continued Canadian participation in the US

market." New Steel Rails at 24-25.

One Appel l ant argues that levels of inventories were not significant, an
assertion that it supports by comparing inventories of Canadian product to
apparent U.S. consunption of steel rail and by conparing inventories of Canadian
product to other stocks. Algona Brief at 34-35. Al though Algoma is correct that
the inventories could be conpared to U S. consunption and to other stocks, it has
not shown that the Commission is required to do so as a matter of law and it has
not shown that a reasonable nind would only nake the conparisons urged by the
Appel lant. The Plurality was entitled to rely on absolute trends in inventories
and to conpare those trends to shipnments and the Plurality is not 7required to
conpare inventories to either consunption or to other stocks.

It is for the Conmission to determine whether a particular |evel of
inventories is significant in determ ning whether there is a threat of nmateria
injury to a particular industry. Al goma has shown, at nobst, that a different
concl usion mght be warranted; it has not shown that the conclusion is either

unsupported by substantial evidence or that it was an error of |aw 52

52 Al goma al so asserts that Bethlehem had conceded that the question of
inventories is irrelevant to this industry. Whatever factual concessions
Bet hl ehem may have nmade in this investigation cannot be read as binding
on the Conmi ssion. Even though one party may deem a matter either
irrelevant or insignificant, that is a finding for the Conmi ssion to make
and the Commi ssion need not rely on concessions by a party or abdicate
its power to nake findings on those matters.
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H. Research and Development.

As found by the Plurality, this is a mature industry. It is currently
undergoing a shift toward the purchase of premiumrail, the technol ogy for which

continues to evolve. New Steel Rails at 25. The shift in denand toward prem um

rail is well-documented on the record, e.q., New Steel Rails at A-10, and is not

contested by any of the parties.

The Plurality found that the U. S. producers "have been unable to nake

specific investnments to inprove the technology for premumrail production." 1d.
at 25. Sydney is making such investnments and Al goma has devel oped patented
processes for the production of premumrail. At the same tinme, the Plurality

found that the U.S. industry not been able to nake investnents to inprove their
technol ogy for premiumrail production. The Plurality also found that capita
expendi tures had declined and that the | evel of research and devel opnent costs
have declined over the period of investigation at one of the donestic firms. [|d.
Finally, focusing on the financial performance of the industry, the Plurality
noted that the negative cash fl ow position of the industry in 1986 and 1987 and
the marginal position in 1988 made the potential adverse effect on research and
devel opnent apparent.

Al t hough both Al goma and Sydney di spute the findings, their argunents go
essentially to the conclusions to be drawmn fromthe various itenms of information
of record. Thus, Sydney would rely on CF& Steel Corporation's 1986 conpletion
of a head-hardening facility as evidence of ability to invest. Sydney Brief at
46. Nei t her Appellant has shown any error in failure to rely on the 1986
i nvestment by CF&l. 53

Appel lants also dispute the Plurality's conclusions regarding the
avai l ability of funds to conduct research and devel opnent. Sydney, for exanple,

argues that there were "anple funds" avail able for those purposes. The financia

53 In any event, this particular investment, occurring at the begi nning of
the period of investigation, appears to be of marginal relevance to the
future effects of inports on the ability to invest and appears to be nore
directly related to present material injury considerations.

- 61 -



data of record, however, including the negative cash flow position of the
i ndustry in 1986 and 1987 and the margi nal cash flow position in 1988, pernmits
the inference that "anple funds" for research and devel opnent were not avail abl e.

Finally, although Sydney correctly points out that there were sone
i ncreases in expenditures for technol ogy by one of the U S. producers during the
peri od 1986-88, this does not compel the conclusion that the expenditures were
at levels significantly unaffected by the unfairly traded inports.

In sum the argunents raised by both A gona and Sydney di spute the wei ght
and persuasi veness to be given to the data. Wile both Appellants point out how
the data nay be read differently, this is not tantanount to a showi ng that the
Plurality did not rely on substantial evidence of record or that its

determ nation is otherwi se not in accordance with | aw.

I. Conclusions.

The Panel has carefully reviewed the Plurality Opinion, the evidence of
record, and the arguments of the parties on all the issues, including those not
addressed in this OQpinion. % As indicated herein, the Panel concludes that
Appel | ants have not denonstrated that Plurality's determ nation that an industry
in the United States is threatened with material injury is not supported by
substantial information of record or is otherwi se not in accordance with | aw.
Accordingly, the affirmtive determ nation of the Conmm ssion on the basis of

threat of material injury is AFFI RMED

54 Unfortunately, both the Plurality Opinion and the argunents of the
parties are, in effect, placed in a straight-jacket by the rather slavish
following of the statutory factors and by the attenpt to address each one
of them \Wile the Conmission may be required to consider the matters
addressed in the statute and nay be required, in certain instances, to
make findings as to why a certain factor is or is not relevant or
persuasi ve, both the Plurality and the parties have |ost sight of the
forest (the threat determination itself) for the trees (the individua
statutory factors).



VII1. WHETHER THE DETERMINATION OF THE PLURALITY AND COMMISSIONER LODWICK THAT
ANY PRESENT MATERIAL INJURY IS NOT BY REASON OF THE SUBJECT IMPORTS 1S
SUPPORTED BY SUBSTANTIAL EVIDENCE OF RECORD AND IS OTHERWISE IN
ACCORDANCE WITH LAW.

A. Introduction.

As noted above, the Plurality determ ned that the donmestic industry was

experiencing material injury. New Steel Rails at 14. Commi ssioner Lodw ck did

not separately determ ne whether the industry was experiencing material injury.

New Steel Rails at 230. On the question of causation, the Plurality and

Commi ssioner Lodwi ck found that any material injury was not by reason of the
subject inports. |d. at 14-15, 231-39. The Plurality's analysis was as fol |l ows:

We find that, although the donestic industry is
experiencing material injury, we cannot conclude that, at the
present time, the inports subject to these investigations are
a cause of this injury. Al inports from Canada cone from
two producers. One of these producers has been excluded from
the countervailing duty investigation, while both are subject
to the dunping investigation. Only those inports subject to
i nvestigation were considered in making our determ nations
in these investigations.

W note that there were substantial increases in
imports, in both volune and value terns, from both producers.
The same is true of their respective market shares; however
particularly in the countervailing duty investigation, the
rel evant market penetration was not currently significant.

The pricing information of record does not support a
finding of underselling. W note that in nost instances in
whi ch a Canadi an producer was awarded an entire contract, it
was the only responsible bidder. In npst of the other
instances in which Canadian product was offered in
conpetition with domestic product, the Canadi an product was
initially offered at a price between the high and |ow
domesti c bids.

Finally, we note that in several instances sales of
Canadian rail were made in '"trial lot' sizes, purchased by
rai l roads seeking to qualify the Canadi an producer for future
sal es. The sales thenselves were in small |ots and the sale
price was of little inportance. Such sales do not thensel ves
cause injury, but are a factor in our consideration of
whet her Canadi an inports pose a threat of material injury to
t he donestic industry.

Id. at 14-15. One menber of the Plurality, Commissioner Rohr, stated that he did

not find current price suppression or depression. New Steel Rail at 23, n.61

Commi ssi oner Lodwi ck first found that the volume of inports had increased



and "may be significant," |d. at 232, but that this alone would not be sufficient
for an affirmative finding. On the question of price effects, he found that the
record on underselling was ni xed. He found that the Canadians were not the
consi stent | ow bidders to whom the donestic producers had to adjust their bids.
He concl uded that there was no significant underselling. 1d. at 234. He next
exam ned several factors to determ ne whether the inports depressed prices or
prevented price increases; he found that they did neither. Id. at 234-38.

Exam ning the inpact of the inports on the donestic industry, he concluded that

the industry was not materially injured by reason of the subject inports. 1d.
at 231-39.
B. Issues Presented on Appeal.

I nt ervenor challenges the finding that any material injury was not by
reason of the subject inports. The bases for Intervenor's challenge may be
summari zed as follows: (1) that the Plurality failed to consider and failed to
explain its views on each required statutory factor; (2) that the Plurality
Opi nions "present injury finding was inconsistent with its finding of price
suppression and price depression;" (3) that the data relied upon by the Plurality
regardi ng underselling were not reliable and that nore reliable data in the
admi ni strative record denonstrated underselling; and (4) that the Plurality's
anal ysis of inport volume was flawed in that but for the margi ns of dumping and
subsi di zati on, the Canadi an product would have been out of the narket and
consequently, the donmestic industry suffered material injury, including |ost
revenues.

C. Whether Intervenor Has Shown That the Plurality Failed
to Properly Explain lts Views on Each Statutory Factor.

Congress has established certain criteria for the Comm ssion to consider
inits material injury determ nations.
(B) Volume and consequent impact
In making determ nations under sections 1671b(a),

1671d(b), 1673b(a), and 1673d(b) of this title, the
Commi ssion, in each case--



(i) shall consider--

(1) the volume of inports of the
mer chandi se which is the subject of the
i nvestigation,

(1) the effect of inports of that
nmer chandi se on prices in the United States
for Iike products, and

(11n)  the inmpact of inports of such
nmer chandi se on domestic producers of |ike
products, but only in the context of
production operations within the United
States; and

(1) may consider such other econonmc factors
as are relevant to the deternination regardi ng whet her
there is material injury by reason of the inports.
In the notification required under section 1671d(d) or
1673d(d) of this title, as the case may be, the Comm ssion
shall explain its analysis of each factor considered under
clause (i), and identify each factor considered under clause
(ii) and explain in full its relevance to the deternination
19 U.S.C. 8§ 1677(7)(B).
The final sentence of the foregoing section was added by the Omi bus
Trade and Conpetitiveness Act of 1988, Pub. L. 100-418, § 1328(1). The
significance of that amendnent in relation to sections 1671d(d), 1673d(d)3, and
1677(7)(C) and what it requires of the Commssion are at issue in these

appeal s. %

55 Section 1677(7)(C) provides:
(C) Evaluation of relevant factors
For purposes of subparagraph (B)--
(i) Volume
In evaluating the volume of inports of merchandise, the
Commi ssion shall consider whether the volume of inports of
mer chandi se, or any increase in that volune, either in
absolute terns or relative to production or consunption in the
United States, is significant.
(ii) Price
In evaluating the effect of inmports of such merchandi se
on prices, the Conm ssion shall consider whether--
(1) there has been significant price underselling by
the inmported merchandi se as conpared with the price of
i ke products of the United States, and
(I1) the effect of inports of such merchandi se other
depresses prices to a significant degree or prevents
price increases which otherwi se woul d have occurred, to
a significant degree.
(continued...)



In Intervenor's view, the inmpact of this anendnent is significant:
"judicial precedent regarding the discretion of the Conmi ssion to identify and
di scuss the relevant factors is obsolete." BethlehemBrief at 53. Because it
views section 1677(7)(C) as an anplification of the requirements of section
1677(7)(B) (i.e., it reads the factors listed in subsection (C) into subsection
(B)), Intervenor views the anendnment as requiring that the Comm ssion nake and
explain findings for each of the factors enunerated in subsection (C). Because
the Plurality did not explain its findings on the factors listed in subsections
(O (iii)(l) through (IV), Intervenor asserts that a remand to the Comr ssion is
requi red. Bethlehem Brief at 54.

The Commi ssion argues that the foregoing reading of the amendnment is too
broad. It views the amendnent as a narrow one directed only at the factors in
subsections (B)(i) and (ii), not at the individual factors enunerated in
subsection (C). The Commission further argues that there is no congressiona
intent to overturn the cases hol ding that the Conm ssion need not discuss every
factor or every argunent presented in an investigation. Conm ssion Brief at 34-

43.

(. ..continued)
(iii) Impact on affected domestic industry
In exam ning the inpact required to be considered under
subparagraph (B)(iii), the Conmission shall evaluate al
rel evant econonic factors which have a bearing on the state of
the industry in the United States, including, but not linmted
t o--

(1) actual and potential decline in output, sales,
mar ket share, profits, productivity, return on
i nvestments, and utilization of capacity,

(11) factors affecting donmestic prices,

(111) actual and potential negative effects on cash
flow, inventories, enploynment, wages, growh, ability to
rai se capital, and investment, and

(1V) actual and potential negative effects on the
exi sting devel opment and production efforts of the
domestic industry, including efforts to develop a
derivative or nore advanced version of the |like product.

The Commi ssion shall evaluate all relevant econonic factors
described in this clause within the context of the business
cycle and conditions of conpetition that are distinctive to
the affected industry.

19 U.S.C 8§ 1677(7)(O).



For cases arising under Title VII of the Tariff Act of 1930 and starting

with British Steel Co. v. United States, 593 F. Supp. at 405, the Conm ssion's

reviewi ng Courts established that a Comm ssion opinion need not address every

argunent advanced by a party in an investigation. E.g., Roses, Inc. v. United

States, 720 F. Supp. at 185; Avesta AB v. United States, 689 F. Supp. 1183, 1182

(CI'T 1988); Maverick Tube Corp. v. United States, 687 F. Supp. at 1576; Enpire

Plow Co. v. United States, 675 F. Supp. at 1354; Hercules, Inc. v. United States,

673 F. Supp. 454, 482 (CIT 1987); National Association of Mrror Manufacturers

v. United States, 696 F. Supp. at 648-49. See Granges Metallverken AB v. United

States, 716 F. Supp. 17, 24 (CIT 1989) ("there is no statutory requirenment that
t he Conmi ssion respond to each piece of evidence presented by the parties.").

Also starting with British Steel Co. v. United States, 593 F. Supp. at 405, the

Conmmi ssion's reviewi ng Courts have established that a Conmi ssion opi nion need not

address every issue present in an investigation, but only that an opinion is

required to address "material issues of law or fact." Jeannette Sheet d ass

Corp. v. United States, 607 F. Supp. 123, 130 (CIT 1985), app. dism ssed, 803

F.2d 1576 (Fed. Gr. 1986), vacated in part, 654 F. Supp. 179 (1987). See also

Nati onal Association of Mrror Manufacturers v. United States, 696 F. Supp. at

649; Gfford-H Il Cenent Co. v. United States, 615 F. Supp. at 587. Likew se,

Commi ssion opinions are not required to discuss each factor enunerated in the

statute. E. g., Gtrosuco Paulista, S A v. United States, 704 F. Supp. at 1094;

Asoci aci on Col onbi ana de Exportadores de Flores v. United States, 693 F. Supp

at 1073. See Rhone Poulenc S.A. v. United States, 592 F. Supp. at 1326. °%¢

It is presumably these and sinmilar cases that Intervenor characterizes
as "obsolete." They are obsol ete because "Congress rejected the Court's [sic]
tol erant approach with respect to the necessary conmponents of each Comm ssion

decision." Bethlehem Brief at 53.

56 The | aw under the Antidunping Act of 1921 was the sanme. The Comm ssion
was not required to address every issue or argunent in its statements of
reasons. Pasco Terminals, Inc. v. United States, 477 F. Supp. 201, 218-
19 (Cust. Ct. 1979), aff'd, 634 F.2d 610 (CCPA 1980).
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However, the legislative history cited by the Comm ssion, Conmi ssion
Brief at 38-39, denobnstrates that the statement of the Intervenor does not
refl ect congressional intent.

The Conmittee notes that it does not intend overturning
judicial precedent such as British Steel Corp. v. United
States, 593 F. Supp 495 (C I.T. 1984), holding that the
[ Conmi ssion] need not necessarily respond to all argunents,
regardl ess of their nmerits or rel evance, nade by the parties
before it.

S. Rep. 71, 100th Cong., 1st Sess. 115 (1987). Rather than "reject" the "Court's

[sic] tolerant approach with respect to the necessary conponents of each

Conmi ssi on deci sion," Bethlehem Brief at 53, Congress expressly endorsed the line

of cases di scussed above.

Faced with this legislative history, Intervenor did not press the
position that those cases are "obsolete." Bet hl ehem s Reply Brief at 23
Instead, it argues that Congress gave only a linmited endorsenent to the British
Steel line of cases. In this fall-back view, Intervenor argues that Congress
reaffirnmed only that the Conm ssion need not respond to arguments of the parti es;
Congress did not affirmthat the Conm ssion need not address each of the factors
listed in subsection (C

Intervenor's fall-back position fares no better than its origina
position because it points to nothing in the statute or the |legislative history
to denonstrate that the 1988 anmendnents were designed to require that Comm ssion
opi nions di scuss sone or all of the factors enumerated in subsection (C. |In the
absence of any denonstration that this was the intent of Congress, we decline to

reach such a result here. 5 58

57 In fact, the legislative history leading up to the 1988 amendnents
di scusses only volune, price, and inpact (the three factors in subsection
(B)). S. Rep. 71, 100th Cong., 1st Sess. 115 (1987); Conference Report
to Accompany H. R 3 at 616.

58 It is not clear that the amendment to section 771(7)(B) was ained at the
content of Conm ssion opinions. |t appears that the amendment came about
because of a Congressional concern

that individual Conm ssioners -- none of whose opinions are at issue here -- were

devel opi ng and using anal yses that departed fromthe requirenents of the statute.

The changes which the Committee has approved . . . are

(continued...)



In sum Intervenor has not denonstrated that the Plurality Opinion is
insufficient as a matter of law for failing to address in its causation section

the factors enunerated in subsection (O

D. Whether The Plurality Made lInconsistent Findings.

Several parties assert that the Plurality's "present injury finding was
inconsistent with its finding of price suppression and price depression."
Bethl ehem Brief at i and 17. Accord Algoma Brief at 27-28; Bethlehem Reply Bri ef
at 18. Intervenor argues that remand is required to deal with the inconsistency.
Id. To denonstrate the alleged inconsistency, Intervenor refers to page 23 of
the Plurality Opinion where the Plurality stated that "the presence of LTFV and
subsi di zed Canadi an i nmports can cause price suppressi on and depressi on without
actual underselling." *°

The passage quoted by Intervenor occurs in the section of the Plurality
Qpinion dealing with threat of material injury, not in the section dealing with

causation of present injury. Watever inpact the inports may have in the context

(. ..continued)

bel i eved necessary because certain Conmi ssioners may not be

applying the law in accordance with Congressional intent.

Ce The Conmittee disapproves of deterninations by

i ndi vi dual Conmi ssioners  that rely upon nechanica

application of factors or fornulas that remain constant from

case to case, but are not enunerated in section [1677(7)].

S. Rep. 71, 100th Cong., 1st Sess. 115-16 (1987).

Congress, that is, was concerned not with the length, detail, and
adequacy of the opinions issued by Conm ssioners, but rather with the
factors that those Commr ssioners were using as indicators of whether
there was material injury by reason of the subject inports. Logically,
it therefore chose to anend the statutory provisions dealing with factors
to be considered in material injury determ nations, not the statutory
provi sions dealing with the notification required.

59 Intervenor states that the Plurality "failed to nention" whether Canadi an
i mports caused price suppression or depression. The Commission is
required only to publish the findings and conclusions on which its
decision is based. 19 U S.C. 8§ 1671d(d) and 1673d(d); British Steel Co.
v. United States, 593 F. Supp. at 414. See also Asociacion Col onbi ana
de Exportadores de Flores v. United States, 704 F. Supp. at 1071. It has
not been denmponstrated that the 1988 amendnents require nore than this.
See discussion supra. The question of price suppression and price
depression, noreover, has not been denonstrated to be so pivotal to these
investigations that it could fairly be said that the failure to discuss
it could constitute error.




of threat of material injury (i.e., their projected future inpact on the
i ndustry) says nothing about whether they are having a current inpact on the
i ndustry, much | ess whether that inpact is significant or whether that inpact (in
conjunction with other appropriate factors) satisfies the causation standard of
the statute.

The thrust of Intervenor's argunment is that the Conm ssion nust find
present causation of material injury if it finds a likelihood of future price
depression or price suppression. That is, the Ilikelihood of future price
suppression or price depression is nade determnative of present material injury
by reason of the subject inmports. % The argunment must fail because no single

fact or consideration is dispositive in any investigation. National Association

of Mrror Manufacturers v. United States, 696 F. Supp. at 645; Maverick Tube

Corp. v. United States, 687 F. Supp. at 1579 ("even significant price

undercutting woul d not necessarily give decisive guidance"); Lone Star Steel Co.

v. United States, 650 F. Supp. at 186 ("instances of |ost sales alone do not

mandate a finding of injury"); Miine Potato Council v. United States, 613 F.

Supp. 1237, 1244 n.8 (CIT 1986) (an econonetric study does not mandate an

affirmative determ nation); Anerican Spring Wre Corp. v. United States, 590 F

Supp. at 1278-79 (declining profitability standing alone does not nandate a

finding that an industry is experiencing material injury); SCM Corp. v. United

States, 544 F. Supp. 194, 199 (CIT 1982) (rejecting a per se injury rule based
sol ely upon market penetration); H R Rep. No. 317, 96th Cong., 1st Sess. 46
(1979) ("Neither the presence nor the absence of any single factor listed in the
bill can necessarily give decisive guidance with respect to an injury

determ nation."); S. Rep. 249, 96th Cong., 1st Sess. 88 (1979).

60 VWhat ever else may be said about it, Bethlehem s position carries the
notion that a single factor is determinative of present injury or
causation to extremes, since it does not even rely on a current econonic
indi cator or trend, but rather on future projections. Anticipated future
events are

a singularly unreliable indicator of present causation unless, perhaps, there are

very unusual circunmstances shown on the record (and no such circunstances are

shown here).



There is no inconsistency between the portions of the Plurality Opinion
regarding price suppression and price depression and the absence of present
causation of material injury. Accordingly, there is no need to grant the request

for a remand on this point.

E. The Pricing Data Relied on by the Plurality.

It is asserted that the determ nations of the Plurality and Conmi ssioner
Lodwi ck on the absence of causation of present material injury are not supported
by substantial evidence of record. It is argued that the pricing data on which
the Plurality and Conmi ssioner Lodwick relied for their analyses of "underselling
were flawed, because data reported by railroads was [sic] inconsistent with data
reported by producers[,]" Commission Brief at 17, and because those Conm ssi oners
i gnored "the evidence of consistent underselling by inporters of new steel rails,
as reported in Tables 29 and 30." Bethlehem Brief at 27. The argunent is
prem sed on the assertion that "the Commission is presunmed to have relied upon
the entire record." |d. at 27 (citations onitted).

Under the law, the Commi ssion is not presuned to have relied on all the
information of record, but to have considered all information of record. E.g.

Metal | verken Nederland B.V. v. United States, 728 F. Supp. at 736; Roses, lnc.

v. United States, 720 F. Supp. 185; Yuasa-CGeneral Battery Corp. v. United States,

661 F. Supp. 1214, 1222 (CIT 1987); Miine Potato Council v. United States, 613

F. Supp. at 1245; Jeannette Sheet A ass Corp. v. United States, 607 F. Supp. at

130. The burden is on the party challenging the Comm ssion's determnation to
denonstrate that the Comm ssion did not consider all the evidence in making its

deci si on. Roses, Inc. v. United States, 720 F. Supp. at 185; Rhone Poul enc,

S Av. United States, 592 F. Supp. at 1326. Thus, there is no presuned reliance

on any infornation of record other than that specifically nentioned or referred

to by the Plurality or by Comm ssioner Lodwi ck in their respective opinions.
There is nothing unusual about the fact that there are conflicting data

of record in an investigation. In fact, there are alnost always conflicting

opi nions of the parties regarding the significance of particular data, even when



those data thenselves are undisputed. It is the Commssion's function to
determ ne the weight to be given to each factor, including the evaluation of the

data of record and the choice between conflicting data. E.g., Copperweld Corp.

v. United States, 682 F. Supp. at 562; S. Rep. 249, 96th Cong., 1st Sess. 88

(1979). This function permts the Cormission, inter alia, to accept, to reject,
or to qualify the evidence presented by the parties, which (as in the record
before wus) wll normally be contradictory and wll normally be self-
interested. % So long as the Plurality and Conm ssi oner Lodw ck made reasonabl e
choi ces anobng the conflicting data of record, the fact that the data night

support other choices in de novo reviewis immterial. See discussion supra.

It is true that some of the pricing data provided by one source are not
consistent with pricing data from other sources and, as noted by both the
Commi ssion and Al goma, data provided by rail producers did not match data
provided by U S. railroads. Conmission Brief at 17; Al gona Brief at 21. Even
assum ng that all of the factual assertions made by Intervenor are correct
(sonet hing di sputed by Appellants), its Brief does no nore than denonstrate what
all parties already agree: that there are inconsistent data series regarding
pricing in these investigations. E.qg., Bethlehem Brief at 28. This fact,
however, is insufficient to showthat the alleged reliance on one set of data in

preference to another was wong as a matter of law. % The fact that Intervenor

61 This is confirned by the standard of review that the Panel must apply.
The substantial evidence standard 'frees the review ng
[ Panel ] of the time-consumng and difficult task of weighing
the evidence, it gives proper respect to the expertise of the
adm nistrative tribunal and it helps pronpte the uniform
application of the statute.'
Al berta Pork Producers' Marketing Board v. United States, 669 F. Supp.
at 449, guoting, Consolo v. Federal Maritinme Conm ssion, 383 U. S. at 620.
See also Enpire Plow Co. v. United States, 675 F. Supp. at 1351.

62 In a related argunent, "Bethlehem speculates that the U S. railroads and
Al goma have an incentive to misreport pricing data in order to skew the
results of the Commission investigation." A gonma Brief at 10. The self-

interest of a party goes to that party's credibility and credibility of
testimony and docunmentary evidence is for the Commission. Metallverken
Nederland B.V. v. United States, 728 F. Supp. at 746; Anerican Pernmac,
Inc. v. United States, 656 F. Supp. 1228, 1233 (CIT 1986), aff'd, 831
F.2d 269 (Fed. Cir. 1987), cert. dismssed, 485 U.S. 901 (1988).

(continued...)




can --

poi nt to evidence of record which detracts fromthe evidence
that supports the Conmi ssion's decision and can hypot hesi ze
a reasonable basis for a contrary determ nation is neither
surprising nor persuasive. It is not the function of a
[Panel] to decide that, were it the Conm ssion, it would have
made the same decision on the basis of the evidence.

Mat sushita Electric Industrial Co. v. United States, 750 F.2d at 936. See al so

28 U.S.C. § 2639(a)(1).

The propriety of the Commission's reliance on data provided by the
railroads is buttressed by the fact that the Conm ssion was aware of these
di screpancies in the data reported to it and nmade efforts to obtain
clarification. In its questionnaires, for exanple, the Conmi ssion sought
specific price data on uniformternms and further sought data on transportation
costs and delivery ternms for each transaction. E.g., Conf. Doc. 42.22 at 41;
Conf. Doc. 42.26 at 26. Sinmilar information was included in the staff report to
the Conmission. Conf. Doc. 45 at 36-37. These sane issues were debated and were
the source of questions to the parties during the hearing. ® Pub. Doc. 140 at

52-55, 82-85, 143-44, 147-48. ®

62(,..continued)

I ntervenor points to no facts of record, other than that of the self-
interest of the parties reporting, that suggest that the Commi ssion erred
as a matter of law in its inherent decisions on credibility and this is
not a sufficient basis on which to find error

I ntervenor's suggestion is a two-edged sword. Just as the railroads
may have a business incentive to distort data to retain access to
Canadi an product, donmestic producers have a business incentive that is
just as strong if not stronger to deny them that access or mmke that
access nore expensive (if only in terns of administrative costs). |If the
sel f-serving nature of data and testinony were determ native, the Pane
woul d have to discount Intervenor's data at |least to the same extent that
it would have to discount the railroads' data.

63 In response, Intervenor outlined transportation costs to various delivery
points for itself and other producers. Conf. Doc. 25 at 25-26.

64 On the specific facts of these investigations, given the efforts by the
Conmmi ssion to obtain conparable data, to explore the differences in the
data, and to seek clarification of those data, the Panel need not explore
the question of whether there is a duty of investigative thoroughness or
whet her the Conmission violated it. Conpare, e.g., Atlantic Sugar, Ltd.
v. United States, 744 F.2d 1556, 1561 (Fed. Cir. 1984); Mtsubishi
Electric Corp. v. United States, 500 F. Supp. 538, 564 (CIT 1988), with

(continued...)




The argument, noted supra, that the Plurality failed to address the data
covered in Tables 29 and 30 is unpersuasive because it has not been denonstrated
that the failure to nention or discuss data in an opinion is error. Therefore,
the Plurality's silence may not be bootstrapped into an error in its
consi deration. Second, Comm ssion's "decision does not depend on the 'weight
of the evidence, but rather on [its] expert judgnment . . . based on the evidence

of record.” Matsushita FElectric Industrial Co., Ltd. v. United States, 750 F.2d

at 933. Accord Enpire Plow Co. v. United States, 675 F. Supp. at 1351

Manuf acturas Industriales de Nogales, S.A. v. United States, 666 F. Supp. 1562,

1567 (CI'T 1987). "However, neither the governing statute nor its legislative
history require the [ Conm ssion] to adopt any particul ar anal ysis when the market

consi sts of several segments." Copperweld Corp. v. United States, 682 F. Supp

at 566. The nmixed price conparisons on the record as a whole and the relatively
smal | volunme of sales reflected in the data in Tables 29 and 30 are insufficient
to require that the Plurality find significant underselling as a matter of
[ aw.

Ot her considerations support the Commi ssion's apparent choice of data.

First, there are discrepancies in the reporting of data by producers (both U.S.

84(...continued)
Weland Werke, AG v. United States, 718 F. Supp. 50, 60 (CIT 1989)
Tinken Co. v. United States, 630 F. Supp. 1327, 1337-38 (CI T 1986); Budd
Co., Railway Division v. United States, 507 F. Supp. 997, 1000 (CT
1980). See, generally, Hercules, Inc. v. United States, 673 F. Supp. at
482.

The Panel recognizes that there are time constraints to antidunping
and countervailing duty injury investigations. The Panel notes that the
function of Comm ssion staff is to gather information, supplenent it,
anal yze it, and present

it to the Conmission and parties in time for its use in briefing and
deci si onmaki ng. Al though the discrepancies in the pricing data appear to have
been known in sufficient tinme to pernmit further exploration during the
i nvestigations by staff, the Panel has not been able to |ocate anything in the
record that shows any exploration of these discrepancies, much | ess an attenpt
to reconcile conflicting price data on individual sales.

65 It bears repeating that no single factor is dispositive in a Comi ssion
determ nation, see discussion supra, so that even if there were
significant underselling, this factor

(alone or in conjunction with the other data of record) would not necessarily

require a finding of injury by reason of the unfairly traded inports.
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and Canadi an) while there is unifornmity in the reporting of data provided by the
purchasers. Sydney Brief at 24. In fact, as Algoma points out, |ntervenor
itself provided inconsistent statements on how it prices steel rails. Al gom
Brief at 12-13. Second, the sources of one party's pricing data nmay raise
questions about the reliability of sonme of those data. See Algoma Brief at 11

In the absence of a persuasive denonstration that the Comm ssion's choice
of data on which to rely was erroneous as a matter of |aw or unsupported by
substanti al evidence, the Panel cannot determine that the reliance on certain
information in preference to other information was inproper.

F. Whether the Commission Is Required to Consider the

Margins of Dumping or Subsidization in _an Allegedly
"Price-Sensitive'" Industry.

It is asserted that the Plurality conmitted error in its analysis of the
volunme of inports and in the market share held by the Canadi an i nports because
it failed to take into account the nmargins of dunping and subsidization and

because it did not find the volume of inports and the revenue effects

"significant." Bethlehem Brief at 33 et seq. The error is alleged to be made
nore egregi ous because of the asserted price-sensitivity of steel rail. Thus,

I ntervenor seeks to require the Conmmi ssion to consider the margins of dunping and
subsi di zation in cases involving "price-sensitive" products. See Bethlehem Bri ef
at 34.

Nei t her the Plurality Opinion nor Conm ssioner Lodw ck's opinion found
that the industry in the United States was "price sensitive." % Neither the
Plurality nor Comm ssioner Lodw ck found, as Intervenor asserts was warranted,

that mnor differences in price "will result in winning or losing a sale." ¢

66 None of the parties have provided us with a definition of the term"price
sensitive" and it does not appear to be a termof art in this context.

67 Such a finding cannot be inferred fromthe fact that rail is usually
purchased by means of rounds of bids in which the purchaser seeks bids
fromdifferent producers. Wile it may be true that successive rounds
of bidding may lead to price lowering by individual bidders, it does not
necessarily inmply that mnor differences in price deternine whether a

(continued...)



Bet hl ehem Bri ef at 34.

The statute directs the Commission to exami ne the volume effects, the
price effects, and the effects of the inports on the donestic industry; the
Commission is not directed to examine the effects of the dunping or the
subsi di zation or the ampunt thereof. 19 U S.C. 88 1677(7)(B) and (C). The
Commi ssi on may consi der margins of dunping or subsidization as an "other econonic
factor." 19 U.S.C. § 1677(7)(B). U S. law is unequivocal that the Conm ssion
is not required to consider the margins of dunping and subsidization % and
i ndeed, it has been repeatedly held that the Conmssion is pernitted to consider
the margi n of dumping or subsidization, but is not required to do so. Algoma

Steel Corp. v. United States, 688 F. Supp. 639, 645 (CI T 1988), aff'd, 865 F.2d

240 (Fed. Cir. 1989) ("Congress has not sinply directed [the Conmission] to

determ ne directly if dunping is causing injury."); Copperweld Corp. v. United

States, 682 F. Supp. at 564 (the consideration of nargins is neither prescribed

nor required); Hyundai Pipe Co. v. U. S International Trade Comn ssion, 670 F
Supp. 357, 360 (CIT 1987) ("Congress did not nmandate that nargi ns anal ysis be

used."); Maine Potato Council v. United States, 613 F. Supp. at 1241-43. None

of the foregoing cases depended on whether the industry involved was or was not
"price sensitive."

Assum ng arguendo that this is a price sensitive industry, there has been
no |egal support offered for the proposition that margins of dunping and
subsi di zati on nmust be considered in such industries as an exception to the above
rul es and the Panel's own research has uncovered none. The Panel declines to
depart fromthe above principles and further declines the invitation to create

a legal requirenent that the Conmission consider margins of dunmping and

57(...continued)
sale is nmade. This is especially true here because there is no
demonstration of what constitutes a "minor" difference in the view of
purchasers and because the record denobnstrates the significance of
nonprice factors in sales in the rail markets.

68 The only exception to this general rule is that the Conmission is
required to consider the nature of a subsidy, if one is involved, inits
threat analyses. 19 U S.C. 8§ 1677(7)(F)(i)(l1).
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subsidi zation in price sensitive industries. |t would be inproper for this Pane
to engraft such a requirenment where the U S. courts and Congress have not done

so. See Bingham & Taylor Division, Virginia Industries, Inc. v. United States,

815 F.2d at 1487; Copperweld Corp. v. United States, 682 F. Supp. at 564.

The inmpact of margins is, in the first instance, for the Comm ssion, if
t he Conmi ssion chooses to consider the effect of the margins along with the other
criteriainits determinations and if the consideration of margins is rel evant
to the analysis and deternmination. The Plurality and Comm ssi oner Lodw ck chose
not to rely on nargins and the statute and the case | aw, supra, establishes that
this was a perm ssibl e decision.

It was argued, nevertheless, that margins of dunping and subsidization
are a necessary consideration in these investigations because, in the absence of
dunpi ng or subsidization, there would be no inports from Canada and there woul d
be consequent beneficial volunme and price effects on the U S. industry. Those
argurments notwithstanding, it is far from clear that but for the margins of
dunpi ng and subsi di zation, the inported product would be priced out of the U S.
market. The conplexities of international marketing and pricing do not guarantee
that the prices of inports would rise, nmuch less that they would rise by the full
amount of the dunping or the subsidization. Dunping margins, for exanple, may
be elim nated or decreased by decreasing the hone market price w thout affecting
the United States price and consequently without affecting volume of sales in the
United States. Subsidies may be used for purposes other than |owering the export
price and, thus, may have little or no effect on U S. price or the volume of
exports to the United States. Accordingly, the volune of inports cannot depend
on the margins of dunping and subsidization, but rather depends on all of the
facts in an investigation and, therefore, is a matter for the Conmi ssion.

This Panel, for the reasons given supra, cannot find that, as a matter
of law, the Canadi an product would be out of the U S. market but for the margins
of dunping and subsidization. Neither the Plurality nor Comi ssioner Lodw ck

made the finding sought and this decision was within their |awful discretion.



Therefore, the Panel need not address the anpbunt of revenues allegedly lost to
the donmestic industry by reason of the presence of those inports.

Finally, even if the inports would not have been in the U S. market but
for the margins of dunping and subsidization, this fact would not necessarily

conmpel the conclusion that the effects of such inports are "significant," see 19
US.C 8 1677(7)(Q, in such terns as volune and val ue of the subject inports and
in the market penetration of the subject inports. The fact that in sone prior
Conmmi ssion investigations, a small volune of inports was found significant and,
with other factors, to be a cause of material injury, does not conpel the sane
concl usi on here. First, the mere presence of inports is not sufficient to
establish material injury to the industry. See discussion supra. Second, each
i nvestigation depends on its own factual record.

The Commission's determinations nust be based upon an

i ndependent evaluation of the factors with respect to the

uni que econoni c situation of each product and each industry

under investigation.

Al berta Pork Producers' Mrketing Board v. United States, 669 F. Supp. at 461.

Accord Citrosuco Paulista, S.A v. United States, 704 F. Supp. at 1087-88;

Asoci aci on Col onbi ana de Exportadores de Flores v. United States, 693 F. Supp.

at 1169 n.5; Arnstrong Brothers Tool Co. v. United States, 489 F. Supp. 269, 279

(Cust. . 1980), aff'd, 626 F.2d 168 (CCPA 1980). That the Conmi ssion reached
concl usions based on its evaluation of the record as a whole in other
i nvestigati ons does not conpel the Conmi ssion to reach identical conclusions in

ot her cases, even where there is a simlarity in one itemof data. Mine Potato

Council v. United States, 613 F. Supp. at 1244 n.7; Arnstrong Brothers Tool Co.

v. United States, 483 F. Supp. at 328.

69 The price inplications of the renoval of the dunped and subsidized
imports from the United States market are made nore conplex by the
presence of steel rails inports fromthird countries. The pricing of
such third country inports may limt the ability of the domestic industry
to raise prices as a result of the exit of the unfairly traded inports
fromthe U S nmarket.



G. Conclusions.

The Panel has thoroughly and carefully exanm ned the Plurality Opinion and
the Opinion of Commi ssioner Lodw ck, the evidence of record cited by the parties
in their presentations to the Panel and the evidence or record relied upon by the
opi nions, and the argunents of the parties. It has not been shown that either
the Plurality or Conm ssioner Lodwick committed legal errors in their respective
anal yses of whether any current material injury was "by reason of" the dunped and
subsi di zed inmports of new steel from Canada. Moreover, it has not been
denonstrated that there are any factual conclusions or anal yses unsupported by
substantial evidence of record. 28 U S C § 2639(a)(1l). The Panel therefore
affirms the deternminations of the Plurality and Comm ssioner Lodwi ck that any
material injury is not by reason of the subject inports. Accordingly, the
determ nation of the Commission that an industry in the United States is not

materially injured by reason of the subject inports is AFFI RVED

VII1. PRODCEDURAL ISSUES

A. Mootness of Bethlehem"s Challenge.

The Bethl ehem Brief of January 30, 1990 ("Brief of Bethlehem Steel
Corporation Requesting Judgnent on its Conplaint") was the subject of motions for
di smi ssal by Al goma, by Sydney, and by the Conmi ssion. They argued that because
Bet hl ehem prevail ed before the Comrission, it |acked standing to independently

chal | enge the Commi ssion's determ nation. ° Those notions were denied

70 In general terms, the doctrine of standing relates to the interest of the
individual litigant in the subject matter of the litigation, not to the
subject matter of the litigation. As currently viewed, standing focuses
on whether a litigant has both a sufficient stake in the litigation

(i.e., will that litigant be sufficiently affected in one of its lega
rights or obligations, not just in obtaining a ruling of |aw of academ c
interest to the litigant) and the incentive to litigate fully. As

expressed in a leading case, the test for standing is:
Have the appellants all eged such a personal stake in the outconme of
the controversy as to assure that concrete adverseness which
sharpens the presentation of issues upon which the court so largely
depends for illumination of difficult constitutional questions?
Baker v. Carr, 369 U.S. 186, 204 (1969).
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Inits opposition to the Bethl ehem Brief, the Conmi ssion again noves to
dismiss that brief, this time on the ground that the issues raised in that brief
have been rendered noot. Acknow edging the denial of its earlier notion, the
Commi ssion states that --

changed circunstances warrant a second | ook at Bethl ehenis

standing. While at one tinme Bethl ehem arguably was injured

by the Commission's alleged failure to make an affirmative

material injury finding, Bethlehem cannot now allege any

injury that is redressable by the panel, because intervening

events have rendered noot its only real claimof injury.
Commi ssion Brief at 3. W infer that the Comri ssion is not seeking a rehearing
of its prior motion, ™ but rather that it is asserting new grounds for dism ssal
based on events that have occurred since denial of the earlier notion. Those
events are the certification of facts (as presented in affidavits by Al goma) that
had not been filed at the tine of the earlier notions. Panel Docket No. 293.

Bet hl ehem asserts that the Panel should not address the matter anew
because principles of law of the case " bar relitigation of a matter previously

deci ded unless there are special circunstances. Bethlehem Reply Brief at 4,

citing Arizona v. California, 460 U. S. 605, 619 (1983). Bethlehem asserts that

there are no special circunstances in this case.
Al t hough principles of law of the case would normally preclude

consi deration of successive motions to dismss, the facts presented in the

n A rehearing is not a vehicle to relitigate and a "previ ous decision wll
not be disturbed unless it is 'manifestly erroneous.'" RSl (India) Pvt.,
Ltd. v. United States, 688 F. Supp. 646, 647, gquoting United States v.
Gold Mountain Coffee, Ltd., 601 F. Supp. 212, 214 (CIT 1984), in turn
guoting Quigley & Manard, Inc. v. United States, 496 F.2d 1214 (CCPA
1974). Manifest error consists of such flaws in the prior proceedings
as: (i) an error or irregularity in the original proceeding, (ii) a
serious evidentiary flaw, and (iii) the discovery of inmportant new
evi dence not available at the time of the original proceeding. Bonont
| ndustries v. United States, 720 F. Supp. 186, 188 (CIT 1989); North
Arerican Foreign Trading Corp. v. United States, 607 F. Supp. 1471, 1473
(Cl'T 1985), aff'd, 783 F.2d 1301 (Fed. Cir. 1986), and cases cited
therein. The Commi ssion has pointed to nothing in the prior proceedings
that m ght warrant our exam nation of whether the threshold is met for
reheari ng.

2 "As nost commonly defined, the doctrine [of |law of the case] posits that
when a court decides upon a rule of law, that decision should continue
to govern the same issues in subsequent stages in the sane case."
Arizona v. California, 460 U. S. 605, 618 (1983) (citations omtted).
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affidavit indicate a changed factual circunmstance: all of Algoma's new stee
rail that was entered into the United States between Mirch 13, 1989, and
Sept ember 20, 1989, has been liquidated. ™ 7 Panel Docket No. 293. The facts
in the affidavit were not before the Panel at the tinme of the earlier decision
and were not necessary to the argument or decision on whether Bethlehem had
st andi ng.

The significance of liquidation rests on the fact that inported articles
become subject to antidunping and countervailing duties on different dates
dependi ng on whet her the Conmi ssion found that they are causing present materi al
injury or found that they threaten material injury. |If they are found to cause
present material injury, the articles beconme subject to antidunping and
countervailing duties as of the date of the Comerce prelimnary
determnation. ™ 19 U S. C. 88 1671e(b)(1) and 1671b(d) (1) (countervailing duty)
and 19 U S.C. 88 1673e(b) (1) and 1673b(d) (1) (antidunmping). |If they are found
to threaten material injury, the articles beconme subject to antidunping and
countervailing duties as of the date of publication of notice of the Conm ssion's

final determination in the Federal Register. 19 U.S.C § 1671le(b)(2)

(countervailing duty) and 19 U S.C. 8§ 1673e(b)(2) (antidunping).
The Comrerce prelimnary determination in the countervailing duty

i nvestigation case was published on Mrch 2, 1989, and the prelimnary

IS An affidavit meking the sane factual statenents regarding Sydney's
exports to the United States was filed at an earlier date.
No one has challenged the facts asserted in the affidavits.
Therefore, they are assuned to be true as all eged.

4 Liquidation refers to the final adnministrative action in which duties
(regular duties and special duties such as antidunping duties) are
concl usively determ ned, the duties are collected, and the file on the
particular inmportation is closed. Liquidationis final. Once it occurs,
the inmported nerchandi se subject to the |iquidation cannot be assessed
further duties. See Zenith Radio Corp. v. United States, 710 F.2d 806,
810 (Fed. Cir. 1983); Anerican Spring Wre Corp. v. United States, 578
F. Supp. 1405 (CIT 1984).

s | nports that threaten material injury and but for a suspension of
i quidation would have led to a finding of material injury are subject
to antidunping and countervailing duties fromthe date of the Commrerce
prelimnary determnation. 19 U S.C 88 1671d(b)(1) and 1673d(b)(1).
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determ nation in the antidunmping case was made on March 6, 1989. 54 Fed. Reg.
8784 (March 2, 1989) and 54 Fed. Reg. 10393 (March 13, 1989), respectively.
Noti ce of the Conmission's final determination was published on Septenber 20,
1989. 54 Fed. Reg. 38751. Thus, duties in these investigations are effective
as of Septenber 20, 1989. |If Bethl ehem had prevail ed on present material injury,
the inports would be subject to duties as of March 1989 rather than Septenber
1989.

At U S. custons law, liquidation of entries is final; once entries of
nmer chandi se have been |iquidated, they are beyond the reach of potential
antidunmping duties or countervailing duties that were not applied to them

United States Steel Corp. v. United States, 792 F.2d 1101 (Fed. Cir. 1986);

Zenith Radio Corp. v. United States, 710 F.2d at 810; Nuove Industrie Elettriche

di Legano S.p.A v. United States, Slip Op. 90-51 (C. I.T. June 1, 1990); Anerican

Spring Wre Corp. v. United States, 578 F. Supp. 1405 (CI T 1984).

Once liquidation has occurred, there is nothing that can be done to
"“redress the alleged injury [to the U S. industry] because [the Panel] could not

reach the entries in question." United States Steel Corp. v. United States, 792

F.2d at 1101. The di spute between the parties, for purposes of this Panel, is
effectively at an end because the Panel cannot fashion any order that would have
the effect of authorizing or requiring the collection of antidunping and
countervailing duties or both on entries that have been |iquidated. See Nati onal

Corn Growers Association v. Baker, 840 F.2d 1547, 1553 (Fed. Cir. 1988); Sunco

Steel Tube Division, Ferrum Inc. v. United States, 698 F. Supp. 927, 932 (CIT

1988). Therefore, even if Bethl ehem had prevail ed on each and every one of its
chal lenges to the various factual and l|egal findings of the Comm ssion or
i ndi vi dual Commi ssioners, it has no substantive rights that would be affected by
the outcone of this review

Panel review can be exercised only where the Panel can address sone
injury suffered by a litigant. See U. S.-Canada Free Trade Agreenent, Ch. 19

Art. 1904:3. (Panel to apply general legal principles) and Art. 1911 (genera



| egal principles include npotness). See also lron Arrow Honor Society v.

Heckler, 464 U S. 67, 70 (1983); Sinmon v. FEastern Kentucky Wlfare Rights

Organi zation, 426 U S. 26, 38 (1976). Because the parties' lack a legally

cogni zabl e interest in the outcome of the dispute, the case is npot and nust be

di sm ssed. See Murphy v. Hunt, 455 U S. 478, 481 (1982); Powell v. MCormack,

395 U.S. 486, 496 (1969). ™

B. Mootness of the Motions to Strike and to Stay.

The Panel's April 2, 1990, order afforded Bethlehem the opportunity
either to prepare a new public version of its brief or to explain why information
del eted from a nunber of specific pages of the public version of the brief was
busi ness confidential (i.e., not releasable to the public) and, therefore,
properly deleted fromthe public version of the Brief. 7 Bethlehem responded
by filing a respectful letter that said that, in its view, the information
deleted from the public version of its Brief was business confidential.
Thereafter, Sydney noved that the Brief be stricken for failure to conply with
the April 2, 1990, order. Bethlehem in turn, noved for a stay of the Panel's

April 2, 1990, order.

6 Due to the dates in the Algoma affidavit, it is possible that there were
entries of Algoma's new steel rail between March 2 and March 13, 1990,
that have not been |iquidated. No party has made any such factua
assertion, however. Moreover, whether there are any such unliqui dated
entries is irrel evant because the Conm ssion's negative present materi al
injury determ nation has been upheld supra.

m That order appears to have engendered sone confusion anong the parties
about whether the Panel asserted jurisdiction to decide whether any
i ndi vidual piece of information is business proprietary and, if so,
whether to order its public release. Such jurisdiction was contested by
t he Commi ssion. This confusion is m splaced.

First, the Panel did not reach the issue of jurisdiction because it
did not order the release of any information. Rat her, the Pane
exercised its powers to control the proceedings before it and to speed
the resolution of issues raised within the tine-frame for Pane
det ernmi nati ons.

Second, the Panel's order did not require the release of any
i nformati on whose business proprietary status was in dispute. Bethlehem
was given the option of explaining why, in its view, each contested item
of informati on was properly treated as business proprietary. Bethlehem
could have fully conplied with the order by doing so.
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The substantive issues raised in the Bethl ehem Brief have been rendered
noot by the liquidation of entries because there is no additional substantive
relief that this Panel could afford Sydney even if Sydney were to prevail on the
notion to strike. Mor eover, the Commri ssion's determ nation that any present
material injury is not by reason of the subject inports has been affirmed. The
notion to strike has been rendered noot and, therefore, is dismssed. ™ The
notion for a stay of the Panel's order has al so been rendered noot by the sane
events and, therefore, is disnissed.
1X. DISSENTING VIEWS OF PANEL MEMBER GOTTLIEB ON WHETHER THE PLURALITY®S

DETERMINATION THAT AN INDUSTRY IN THE UNITED STATES IS THREATENED WITH

MATERIAL INJURY IS SUPPORTED BY SUBSTANTIAL INFORMATION OF RECORD AND 1S

OTHERWISE IN ACCORDANCE WITH LAW.

The jurisdiction of this Panel is created pursuant to Article 1904 of the
Canada-United States Free Trade Agreenent (the "FTA"). Under Article 1904(2) of
the FTA, the Panel's jurisdiction is limted to determ ning "whether [a fina
anti dunpi ng or countervailing duty] determination [of a conpetent investigating
authority] was in accordance with the antidunping or countervailing duty |aw of
the inmporting Party". Thus, this Panel is charged with issuing a decision as to
whet her the deternmination of the U 'S. International Trade Comm ssion (the
"Comm ssion" or "ITC') is in accordance with U S. |aw.

The Panel's jurisdiction is limted to approving or disapproving an
existing final deternmination. As stipulated by Article 1904(8) of the FTA the

Panel may come to one of only two conclusions following its review of the

Conmi ssion's final determination: "The panel may uphold a final deternination
or remand it for action not inconsistent with the panel's decision." Article
8 Accordingly, the Panel does not rule on whether any of the information
del eted from the public inspection version of the Bethlehem Brief was
public rather than business confidential. However, there is reason to
believe that the deletion of certain material consisting solely of
argunents and broad characterizations of the record may well be
excessi ve. Moreover, it is doubtful that the nanes and citations of

publicly reported cases before the Conmission's reviewing courts are
busi ness confidential and the arguments to the contrary do not appear
per suasi ve



1904(11) of the FTA defines remand as a "referral back for a deternination not
i nconsistent with the panel . . . decision."

Al though the Panel's scope of authority is narrowmy defined and is
expressly limted (for exanple, it has no injunctive or contenpt powers), both
the FTA and the relevant U S. inplenenting |egislation provide that, froma | egal
poi nt of view, the Panel is a substitute for the U S. Court of International
Trade in reviewi ng the | awful ness of the Conmission's injury determ nations.

Therefore, under U S. law, this Panel has the same authority in its
deci si on-making as do U. S. Courts. The FTA stipulates at Article 1904(1) that
a bi national panel review "shall replace judicial review of final antidunping and
countervailing duty determ nations.”" The FTA further stipulates that a "deci sion
of a panel . . . shall be binding" on the United States. FTA Article 1904(9).

Thus, the FTA requires the United States to conply with a Panel deci sion,
whi ch repl aces donmestic judicial review. In legislation inplementing the FTA,
the United States has provided for full conpliance with this international
obl i gati on. That legislation added a new provision to U S. law, entitled
"I mpl enentation of International Obligations Under Article 1904," and providing
in pertinent part that, after a remand by a panel, the "Commi ssion shall, within
the period specified by the panel or commttee, take action not inconsistent with
the decision of the panel.” 19 U S.C § 1516a(g)(7)(A). Thus, as a matter of

United States law, the Conmission is under the obligation to inplenent this

Panel ' s deci si on.
For reviewing the Commission's findings, Article 1904(3) of the FTA

provi des that the Panel --

shall apply the standard of review described in Article 1911

and the general legal principles that a court of [the United

States] otherwi se would apply to a review of a determ nation

of the conpetent investigating authority.
FTA, Article 1904(3). Article 1911 of the FTA, in turn, defines the "standard
of review' as "the standard set forth in section 516A(b)(1)(B) of the Tariff Act
of 1930, as anended [19 U S.C. 8§ 1516a(b)(1)(B)]." (enphasis in original).

Section 516A(b) (1)(B) of the Tariff Act of 1930 requires that this Panel



overturn the Conmi ssion's determination if it is "unsupported by substanti al
evi dence on the record, or otherwise not in accordance with law." 19 U S.C.
§ 1516a(b) (1) (b) (1988). In defining this standard of review, the U S. Court of
International Trade has directed that "substantial evidence is nore than a nere
scintilla. It nmeans such rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion." Mtsushita Electric Industrial Co. v. United

States, 750 F.2d 927, 933 (Fed. Cir. 1984); Anerican Spring Wre Corp. v. United

States, 590 F. Supp. 1273, 1276 (CIT 1984), aff'd sub nom Arnto, Inc. v. United

States, 760 F.2d 249 (Fed. Gr. 1988) (quoting Universal Canmera Corp. v. National

Labor Relations Board, 340 U.S. 474, 477 (1951)).

The standard of reviewis a two-tiered standard:

[Tlo prevail under the substantial evidence standard, a
plaintiff must show either that the Comm ssion has nade
errors of law or that the Commission's factual findings are
not supported by substantial evidence.

National Association of Mrror Manufacturers. v. United States, 696 F. Supp. 642,

644 (CIT 1988).

Having in mind the foregoing, we are therefore in the same position, in
this case, as the Court of International Trade ("CIT"), and nust apply the
criteria applied by the CIT in determ ning whet her and under what conditions a
decision of the Comrission may be altered or otherwise remanded for
reconsi deration.

| understand the | aw and practice of the CIT to be to the effect that a
decision of the ITCw Il stand unless certain elements are found whi ch would | ead
us to believe that the determination is either "unsupported by substantial
evi dence on the record, or otherwise not in accordance with |aw."

In the present case, the |ITC has found that the donestic industry was
suffering material injury but that the material injury was not caused by the
dunped and/or subsidized inports. However, the ITC then went on to find, on a
three-to-three decision, that the dunped and/or subsidized inports threatened
material injury.

In order for a threat of injury finding to be made, section 1677(7)(F) (i)



of Title 19 of the U S. Code directs the ITCto consider the following criteria:

(1) If a subsidy is involved, such information as
may be presented to it by [Conmerce] as to the nature
of the subsidy (particularly as to whether the subsidy
is an export subsidy inconsistent with the Agreenent
[ on Subsi dies and Countervailing Measures]),

(rn any increase in production capacity or
exi sting unused capacity in the exporting country
likely to result in a significant increase in inports
of the nerchandise to the United States,

(1)  any rapid increase in United States market
penetration and the l|ikelihood that the penetration
will increase to an injurious |evel

() the probability that inmports of the
nmerchandise will enter the United States at prices
that will have a depressing or suppressing effect on
donestic prices of the merchandi se,

(V) any substantial increase in inventories of the
mer chandi se in the United States,

(vnh) the presence of underutilized capacity for
produci ng the merchandi se in the exporting country,

(VIl) any other denonstrable adverse trends that
indicate the probability that the inportation (or sale
for inmportation) of the merchandi se (whether or not it
is actually being inported at the tinme) will be the
cause of actual injury,

(vieLn the potential for product-shifting if
production facilities owned or controlled by the
foreign manufacturers, which can be used to produce
products subject to investigation(s) [or final orders
under] this title, are also used to produce the
mer chandi se under investigation

(IX) [provisions relating to agricultura
products], and

(X) the actual and potential negative effects on
the existing devel opnent and production efforts of the

domestic industry, including efforts to develop a
derivative or nore advanced version of the |Iike
product .

19 U.S.C. § 1677(7)(F)(i).

It

is noted from these criteria that the ITC is directed to find

somet hing nore than a possibility that dunped or subsidized inports will cause

injury.

It

is to be further noted that in considering threat of nateria

the ITCis not to speculate. 19 U S. C. 8§ 1677(7)(F) (ii).

injury,



Thi s

st ates:

S. Rep. No. 96-249, 96th Cong., 1st Sess. 88-89 (1979) (enphasis supplied).

reflects the intent of the legislature in 1979. The Senate Report

In determ ning whether an industry in the United States
is threatened with material injury, the ITCwll consider the
likelihood of actual material injury occurring. It will
consi der any economc factors it deens rel evant, and consi der
the existing and potential situation with respect to such
factors. An ITC affirmative deternmination with respect to

threat of material injury nust be based upon information
showing that the threat is real and injury is inmnnent, not

a nere supposition or conjecture.

House Report, for its part, states:

H. Rep. No.

Thi s

19 U S.C 8§

VWhile there is no judicial interpretation of the word "threat,"

criteria outlined in the statutes refl ect what

Wth regard to the standard for a threat of materia
injury, the committee intends that the |ITC affirmative
determ nation shall be based upon evidence show ng that the

threat is real and inmminent and not upon nere supposition or

conj ecture.

96-317, 96th Cong., 1st Sess. 47 (1979) (enphasis supplied).

is reflected in the statute:
(ii) Basis for determnation

Any determination by the Comm ssion under this subtitle that
an industry in the United States is threatened with materia

injury shall be nade on the basis of evidence that the threat

of material injury is real and that actual injury is

iminent. Such a determnation may not be made on the basis

of nere conjecture or supposition

1677(7)(F)(ii) (emphasis supplied).

and, especially, Paragraph 6, which provides:

6. A determ nation of threat of injury shall be based on
facts and not nerely on allegation, conjecture or
renote possibility. The change in circunstances which
woul d create a situation in which the dunmping would
cause injury must be clearly foreseen and i mr nent.

The

t he

isin Article 3 of the GATT Code

1979 GATT Anti-Dunping Code, Art. 3, § 6 (enphasis supplied). The Anti-Dunping

Code gives

justified:

an exanple where a determnation of threat of injury could be

One exanpl e, though not an exclusive one, is that there is
convincing reason to believe that there will be, in the
i medi ate future, substantially increased inportation of the



product at dunped prices.
1979 Anti-Dunping Code, Art. 3, Paragraph 6, Note 6.
The undersigned is uneasy about the reasoning underlying the threat of
material injury finding of the three Conm ssioners fornming the Plurality in that

they make use in various places of the words "can" or "may" (see New Steel Rails,

Invs. Nos. 701-TA-297 (Final) and 731-TA-422 (Final), USITC Pub. 2217 (Sept.
1989) at 23 and 24; Pub. Doc. 189 at 23 and 24). Neither of these words reflects
or inplies a "threat;" these words nerely indicate a possibility of sonething
happeni ng which is far short, in ny hunble view, of the requirements of the
st at ut e.

However, the Plurality did find a number of harnful activities relating
to the dunped or subsidized goods, the main ones of which were the follow ng:

-- Substantial increase in inports (in both volunme and value terns).

-- Substantial increase in market share (even though the relevant
mar ket penetration was not significant).

Not wi t hst andi ng the vague |anguage of the finding, if | were to be
considering the "threat" finding in isolation, I nmight be inclined to say that
there was, at |east, sonme evidence of threat of injury by reason of inports to
justify allowing the decision to stand, although | am still troubled by what
appears to be a lack of connection or causality between the inmportation of the
dunmped or subsidized inports and the material injury suffered by the donestic
i ndustry.

However, my disconfort becomes even greater when | consider that
essentially the same set of facts led the Conmission to find no injury by reason
of dumped or subsidized inports. 1In the context of a finding of no materia
injury wherein the facts were recited at great length, it seens to me that in
order for the Conmission to make a threat of injury finding, sone "new el ement”
of a significant nature nust be identified which caused "non-injurious
activities" to become "injurious" in a "likely" or "threatening" way.

Dictionary definitions of threat inply sonething that is likely and

i mm nent. Webster's New Twentieth Century Dictionary of the English Language
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(unabridged, Second ed., 1977) defines the termas follows: "An indication of

i mm nent danger, harm [or] evil." The definition of The Oxford English

Dictionary (Oford; darendon Press, 1961), vol. XlI, is simlar: "An indication

of inpending evil." (enphasis supplied in both instances).

This new el ement can only be one or both of the foll ow ng:

1. That in the face of the sane activities relating to dunped or subsidized
goods, there is a threat of injury because the domestic industry is
becom ng weaker; and/ or

2. Where the condition of the domestic industry is not deteriorating, that
the activities relating to dunped or subsidi zed goods are beconi ng nore
t hreateni ng by reason of sone new activity.

In the present case it does not appear as if the domestic industry is
weakeni ng; indeed, there is some suggestion that it is beconming stronger, even
within the context of the business cycle.

Furthernmore, there do not appear to be any "new' activities of an
i mm nent nature which worsen or render nore threatening the inmpact on the
donestic industry. The Plurality Conmi ssioners, who found a threat of injury,

referred to the follow ng el enents:

1. A decrease in Canadi an honme market shipnents;
2. An increase in Canadi an unused capacity;
3. An increase in Canadian production exported (with an increasing

share of those exports being marketed in the U S.);

4. An increased share of apparent U. S. consunption held by Canadian
i mports in both volune and val ue terns;

5. An increase in inventories of steel rails fromCanada in the U S.
and finally

6. An increasing preference among Class | railroads in the U S. for
premumrail (which are inported nore and nore from Canada).

However, the sane activities of foreign producers of the subject goods

| ed those Conmmissioners to find that they were not a cause of material injury to
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the donestic industry. |In the face of this finding, it seens to nme that the
finding of threat of injury based on the same set of facts nust have arisen

t hrough one or several of the follow ng events:

1. A m sapplication of the | aw
2. Specul ati on;
3. Di sregard of the evidence.

In ny mind, the finding of no injury by reason of dunped or subsidized
imports creates at |least a presunption of fact that there is no threat of injury
by reason of the sanme set of facts, all things being equal. It seens to nme that
it is incunbent upon a Tribunal seeking to make a threat of injury finding under
such circunstances to clearly indicate those events which are not injurious

actually but which constitute a threat for the future, as it were, which are

likely to arise and which will constitute the new elenent in a way that is
i mm nent . Failure to do so leads them to speculate -- which they are not
permtted to do -- when they made a threat of injury finding. Wrds to the

effect that an activity "may" occur, or "can" occur, in my hunble view, do not
neet the statutory test.

All the definitions and criteria on injury would be useless if it were
possible to circumvent themby reverting to the notion of "threat of injury" when
the actual injury nentioned is insufficient to justify the application of
protective neasures. It was clearly one of the objects of the 1979 | egislation
to prevent the concept of threat from being used as an excuse to justify the
application of protective neasures when there is no prospect of material injury
bei ng caused to the donmestic industry.

The foregoing remarks are made with respect for the Conmi ssion and al so
ny col | eagues, who have much nore experience than | in United States | aw.

The reasons discussed in ny remarks lead me to conclude that the
Conmi ssion finding is not in accordance with U.S. law and this, insofar as the
Plurality based its threat of injury findings on the nere possibility of

sonet hi ng happening -- as nade explicit by their use of the word "can" and "may".
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In other words, the reasoning underlying the threat of injury findings falls far
short of the requirements of the statute.
In any case, even if such reasoning had been in accordance with U. S. | aw,

| believe that the Panel should remand to the Comm ssion for an explanation of

how the factual situation had changed so as to indicate the presence of sonme "new
el ements" which caused "non-injurious activities" to become "injurious" in a
likely or "threatening" way.

For the reasons outlined above, | respectfully dissent fromthe Section

VI of this opinion.

X. CONCLUSION.

For all of the foregoing reasons, the determ nations of the United States
I nternational Trade Commission in investigations Nos. 701-TA-297 (Final) and 731-
TA-422 (Final) that an industry in the United States is threatened with materia
injury by reason of dunped inports of new steel rails from Canada and that an
industry in the United States is threatened with material injury by reason of

subsi di zed i nports of new steel rails from Canada are AFFI RVED
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