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INTRODUCTION

Thisisareview conducted pursuant to Article 1904 of the United States-
Canada Free Trade Agreement ("FTA") and Title IV of the United States-Canada Free
Trade Agreement Implementation Act of 1988, 19 U.S.C. par. 1516a(g)(2), following a
Request for Panel Review initialy filed by the Canadian Pork Council and its members
and Moose Jaw Packers (1974) Ltd. contesting the final affirmative determination of
threat of material injury made by the United States International Trade Commission
("ITC") in Fresh, Chilled, or Frozen Pork from Canada, 57 Fed. Reg. 37,838 (Sept. 13,
1989) ("ITC'sFina Determination”).

In this opinion, the Panel relates this review's procedural history, sets out
the issues with which it must deal, examines the applicable law governing reviews such

as this one and then considersthe ITC's Final Determination in
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the light of thislaw. The Panel concludes that the ITC's Final Determination ought to be
remanded. Panelist John Whalley has also expressed additional views which follow this

opinion.

. PROCEDURAL HISTORY

On January 5, 1989, a petition was filed with the ITC and the International
Trade Administration ("ITA") of the United States Department of Commerce on behalf of
the National Pork Producers Council ("NPPC") and others alleging that an industry in the
United States was materially injured or was threatened with material injury by reason of
allegedly subsidized imports of fresh, chilled or frozen pork ("pork™) from Canada. The
ITC instituted a preliminary injury investigation and determined that there was a
reasonable indication that an industry in the United States was materially injured or
threatened with material injury by reason of such imports. 54 Fed. Reg. 8835 (Mar. 2,
1989). In July 1989, the ITA made afina affirmative countervailing duty determination
with respect to Canadian pork. 54 Fed. Reg. 3077 (July 24, 1989) ("ITA'sFina
Determination”). The ITA's Final Determination is subject to a separate FTA review
under Binational Panel USA 89-1904-06.

On September 13, 1989, the ITC published its final affirmative
determination with respect to pork from Canada. IntheITC's Final Determination, all
participating Commissioners found an absence of present injury but three Commissioners
found that an industry in the United States was threatened with material injury by reason
of pork imports from Canada; two Commissioners dissented on this point, and one

Commissioner did not participate.

Requests for Panel Review and Complaints challenging the ITC's Final
Determination were filed by Moose Jaw Packers (1974) Ltd. ("Moose Jaw") and the
Canadian Pork Council and its members, and then by the Canadian Meat Council and its

members
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and Canada Packers, Inc. ("CMC"), the Government of the Province of Alberta
("Alberta") and the Gouvernement du Québec ("Québec"). On January 9, 1990,
following motions by the ITC, Québec and the Canadian Pork Council were dismissed
from thereview for lack of standing, with separate opinions issued explaining the Panel's

reasons.

On March 26, 1990, the ITC filed a notice of Motion Requesting Voluntary
Remand of its decision on a particular point discussed below, which motion was denied
by the Panel by order dated April 9, 1990. A hearing was held in Washington, D.C. on
May 23, 1990 at which Complainants CMC, Moose Jaw and Alberta presented oral
argument to the Panel. The ITC and NPPC defended the ITC's Final Determination.

1. SUMMARY OF THE ISSUES AND THE PANEL'S DECISION

Moose Jaw, CMC and Alberta challenge ITC's Final Determination on four
aspects which, they argue, are not supported by substantial evidence on the administrative

record of the ITC (the "Record") and render the ITC's Final Determination unlawful:

) the ITC'sanalysis of the U.S. domestic industry as being
vulnerable to the threat of increased pork imports from
Canada;

(i)  thelTC'scaculation of Canadian pork production,
Imports, exports and consumption for the 1986-1988

period;

(iii) the ITC's conclusion that the Canadian subsidies enhance Canadian
pork production and exports and, therefore, the likelihood of pork
exports to the United States; and
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(iv) thelTC'streatment of certain economic factors such as
market penetration, likelihood of increased imports,
price suppression, Canadian exports to other markets
and distribution channels which were considered as
evidence that threat of material injury to the U.S.
domestic pork industry was real and actual injury

imminent.

The specific issues confronting the Panel read therefore as follows:

1. Whether the ITC's determination that the Canadian subsidies
increase Canadian pork production and exports is supported
by substantial evidence on the Record,;

2. Whether the ITC's determination that the U.S. domestic pork
industry is threatened with material injury by reason of
imports from Canadais supported by substantial evidence on
the Record,;

3. Whether the ITC's determination that the U.S. domestic pork
industry was vulnerable to the threat of increased pork
imports from Canada is supported by substantial evidence on
the Record.

Upon examination of the Record and after full consideration of the
arguments presented by the parties in their briefs and at the hearing held in Washington,
D.C,, the
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Panel remands the ITC's Final Determination for reconsideration because it relied heavily
throughout on statistics which appear at best questionable and that this reliance colored
the ITC's assessment of much of the other evidence. The ITC isinstructed to reconsider
the evidence on the Record, and more particularly the figures on Canadian pork

production, for action consistent with the Panel's decision.
The results of this remand shall be provided by the ITC to the Panel within

60 days of the date of this decision. Each other Party shall have 15 days thereafter to

provide the Panel with any comments it may have on the ITC's remand results.

I, STANDARD OF REVIEW

The FTA provides, in certain circumstances, for Binational Panel review to
supplant judicial review of antidumping and countervailing duty determinations rendered
by the administering authority in the importing country. See Article 1904(1) of the FTA
and 19 U.S.C. par. 1516a(g)(2) (1989 Supp.). Under Article 1904(3) of the FTA, each
Panel "shall apply the standard of review described in Article 1911 and the genera legal
principles' that a court of the importing Party otherwise would apply ...." In cases such as
this, in which the United States is the importing country, Article 1911 of the FTA defines
the standard of review to be applied by the Panel as the standard of review set forth in
Section 516A (b)(1)(B) of the Tariff Act of 1930, as amended. Thus, under the FTA, the
Panel must ook to that section for the standard of review and to the decisiona law of the
Court of International Trade and the Court of Appeals for the Federal Circuit for the
appropriate legal principles. See Replacement Parts for

! Article 1911 of the FTA defines "general legal principles’ asincluding
"principles such as standing, due process, rules of statutory construction, mootness, and
exhaustion of administrative remedies.”
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Self-Propelled Bituminous Paving Equipment from Canada, USA 89-1904-02,
Memorandum Opinion and Order Regarding Scope Determination, dated Jan. 24, 1990
("Bituminous Paving Equipment"), at 3-5 and New Steel Rail except Light Rail from
Canada, USA 89-1904-07, Opinion of the Panel and Remand Order, dated June 8, 1990
("Steel Rail"), at 2.

Section 516A (b)(1)(B) of the Tariff Act of 1930, codified at 19 U.S.C. par.
1516a(b)(1)(B), provides that a"court shall hold unlawful any determination, finding or
conclusion found ... to be unsupported by substantial evidence on the record, or otherwise
not in accordance with law." The Binational Panels have consistently applied the law of
the Court of Appeals for the Federal Circuit with respect to the standard of review for
these cases. |n Bituminous Paving Equipment at 3-5, the Panel cited Matsushita Elec.
Ind. Co., Ltd. v. United States, 750 F. 2d 927, 933 (Fed. Cir. 1984) for the principle that

substantial evidence means "such relevant evidence as a reasonable mind might accept as

adequate to support a

conclusion."?

Another Panel has noted that great deference must be accorded to the
findings of the agency charged with making factual determinations under its statutory
authority. Red Raspberries from Canada, USA 89-1904-01, decided Dec. 15, 1989,
("Red Raspberries') at 18-19; see also Smith-Corona Group v. United States, 713 F. 2d
1568, 1571 (Fed. Cir. 1983). In reviewing the ITC's findings, this Panel is not authorized
to substitute its judgment for that of the agency; nor can the Panel reweigh the agency's

evidence on the record.

2 In a companion case, Replacement Parts for Self- Propelled Bituminous
Paving Equipment from Canada, USA 89-1904-03, Memorandum Opinion and Order
dated Mar. 7, 1990, at 3-4, the Panel incorporated by reference that part of its earlier
Memorandum Opinion regarding the standard of review. See aso New Steel Rails from
Canada, USA 89-1904-09 and 89-1904-10, Opinion of the Panel dated August 13, 1990
("New Steel Rails"), at 8-10.
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Metallverken Nederland B.V. v. United States, 728 F. Supp. 730, 734 (Ct. Int'l Trade
1989) ("Metallverken"). Rather, the Panel must assess the evidence in order to find out

whether there is substantial support for the ITC's Final Determination. See Corning Glass
Worksv. U.SI.T.C., 799 F.2d 1559, 1568 (Fed. Cir. 1986).

In assessing the evidence, the Panel must consider the Record as a whole,
including evidence on the Record which detracts from the substantiality of the evidence
relied on by the agency making its determination. See SSIH Equipment, SA. v.
U.S.I.T.C., 718 F. 2d 365, 382 (Fed. Cir. 1983), quoting Universal Camera Corp. v.
NLRB, 340 U.S. 474, 477 (1951). Aslong as the determination is supported by a

reasonable evaluation of the evidence on the record, however, the possibility of drawing

two inconsistent conclusions from the evidence does not prevent an administrative

agency's finding from being supported by substantial evidence. See Bituminous Paving

Equipment at 2, citing Consolo v. Federal Maritime Commission, 383 U.S. 607, 619-620
(1966).

The proscription against a Panel reweighing the evidence does not foreclose
a Panel from ever deciding that an ITC determination is unsupported by substantial
evidence; nor isthe deference properly owed to the ITC's determination without limits.
The Panel may not permit the agency "under the guise of lawful discretion or
interpretation to contravene or ignore the intent of Congress." Cabot Corp. v._United
States, 694 F. Supp. 949, 953 (Ct. Int'| Trade 1988). Moreover, whereas the agency is

presumed "to have considered all pertinent information sought to be brought to its

attention. ... [T]he court isin aposition to determine if it has done so." Nakajima All
Co., Ltd., v. United States, Slip Op. 90-67 (Ct. Int'l Trade, July 20, 1990), at 16 (citations
omitted).
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In the area of threat of material injury, the Senate Committee on Finance
stated that an ITC determination must be "based upon evidence showing that the
likelihood is real and imminent and not on mere supposition, speculation, or conjecture”.
S. Rep. No. 1298, 93rd Cong., 2d Sess. 180 (1974). In 1979, Congress again made its
intent clear concerning determinations of future injury, articulating a practical test: there
must be "information showing that the threat isrea and injury is imminent, not a mere
supposition or conjecture.” S. Rep. No. 249, 96th Cong., 1st Sess. 88-89 (1979); H.R.
Rep. No. 317, 96th Cong., 1st Sess. 47 (1979).% In other words, if the record before the
ITC shows "ssmply a mere possibility" that injury might occur at some remote future
time, then such showing (viewed in the context of the "real and imminent" standard)
compels the conclusion that the record lacks substantial evidence of athreat of injury.
Alberta Gas Chemicals v. United States, 515 F. Supp. 780, 791 (Ct. Int'l Trade 1981)

(emphasisin original).

Because this Panel islimited in its review to the ITC's decision on the
Record,* it must have before it an adequate explanation of the bases for the ITC's Final
Determination. In cases where such detail is not adequate, the Panel is authorized to
remand the determination to the ITC. Thisremand authority is provided for in Article
1904(8) of the FTA, which states that a Panel may remand afinal determination to the

agency "for action not inconsistent with the panel's decision."®

3 Thislanguage was codified at 19 U.S.C. par. 1677 (7)(F)(ii) (1988).

4 Article 41 of the Panel Rules of Procedure for Article 1904 Binational
Panel Review clearly identifies the Panel's record for review as "all items contained in the
administrative record" that are designated by the parties.

> See also the definition of remand in Article 1911, stating that, for the

purposes of Chapter 19 reviews, "remand means areferral back for a determination not
inconsistent with the panel or committee decision.”
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It iswell established in case law that any reviewable determination may be
remanded if it lacks areasoned basis. See American Lamb Co. v. United States, 785 F.
2d 994, 1004 (Fed. Cir. 1986), citing S. Rep. No. 249, 96th Cong., 1st Sess. 252 (1979);
Carlisle Tire and Rubber Co. v. United States, 564 F. Supp. 834, 837 (Ct. Int'l Trade
1983). See also Chevron U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S.
837, 844 (1984) cited in Red Raspberries, at 18-19.

Article 1911 of the FTA states that the agency's reasons for its
determination are considered part of the administrative record. In addition, Section 1328
of the Omnibus Trade and Competitiveness Act of 1988 amended Section 771(1) of the
Tariff Acttorequirethe ITC to "explain its analysis of each factor considered" in making

certain determinations regarding material injury.°

6 19 U.S.C. par. 1677(7)(B) states, in pertinent part, that "[ T]he Commission
shall explain its analysis of each factor considered under [par. 1677(7)(B)(i)] and identify
each factor considered under [par. 1677(7)(B)(ii)] and explain in full its relevance to the
determination” (emphasis added). 19 U.S.C. par. 1673d(d) requirestheITC, in
antidumping determinations, to provide the petitioner, other parties and the ITA with "the
facts and conclusions of law upon which the determination is based ...."
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In the Red Raspberries review, the Panel remanded afinal antidumping

determination to the ITA because that agency failed to provide an adequate explanation
why it had rejected certain evidence in the record as the basis for its determination.” The
Panel stated that the ITA had failed to provide a basis on which the Panel could assess
whether the ITA's decision was supported by substantial evidence on the record. Based
on Section 1328 of the Omnibus Trade and Competitiveness Act of 1988, the Panel stated
that "an explanation of the reasons for the record in this review is essential before this

Panel can conduct a proper review." Red Raspberries at 22 (footnote omitted). The

Panel's remand opinion provided the ITA with specific instructions for recalculating the
dumping margins at issue. In the opinion of the Panel on remand, the Panel found the
ITA's explanation "legally deficient,” and remanded the case to the ITA asecond time
with additional instructions. See Red Raspberries (determination on remand), decided
April 2, 1990, at 1.

! The ITA's antidumping and countervailing duty decisions, which are subject
to the same standard of review asthe ITC'sinjury determinations, can be remanded for
further development of facts by the agency on the record. "An explanation on the record
discussing [a significant factor in the determination] is necessary for the court to conduct
aproper judicial review." Toho Titanium Co., Ltd. v. United States, 657 F. Supp. 1280,
1286 (Ct. Int'l Trade 1987).
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The Court of International Trade has held that the ITC must provide an
adequate explanation of the reasons for its decision on the record. In USX Corporation v.
United States, 655 F. Supp. 487, 490 (Ct. Int'l Trade 1987) ("USX Corp."), the Court

remanded an I TC determination because the ITC's analysis failed to include an

explanation of the significance of a primary factor to other evidence in the administrative
record.® Similarly, in this case, the ITC must provide a satisfactory explanation of the
reasons underlying its decision on the Record before this Panel can find adequate support
for the ITC's Final Determination.

On the other hand, an agency need not provide a minutely detailed
explanation of each of its bases for reaching a determination. The Court of International
Trade has stated that "the ITC is not required to amass every conceivable shred of
relevant data in order to comply with the requirement of the law, [however,] the absence
of information necessary for athorough analysis may render a determination
unsupportable by substantial evidence." USX Corp. at 498, citing Kenda Rubber Indus.
Co. v. United States, 630 F. Supp. 354, 358 n.4 (Ct. Int'| Trade 1986).° Judicial authority
supports aremand if it fosters and promotes fundamental fairness. See Borlem SA .-
Empreedimientos Industriais v. United States, 710 F. Supp. 797 (Ct. Int'l Trade 1988)
("Barlem "), citing Alhambra Foundry Co., Ltd. v. United States, 685 F. Supp. 1252,
1262 (Ct. Int'l Trade 1988).

8 See generally Borlem S.A.-Empreedimientos Industriais v. United States,
718 F. Supp. 41 (Ct. Int'l Trade 1989) ("Borlem I1"). In that case, finding that the ITC
apparently had made itsinjury finding in an antidumping case "based upon material and
significant inaccurate facts' (718 F. Supp. at 46), the Court held that the ITC has and
should use its authority to reconsider a final determination upon remand by the Couirt.

9 In USX Corp., the Court remanded a case to the ITC stating that the agency
had articulated no rationalization between evidence on the record and its ultimate
determination.
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The case before the Panel was decided affirmatively by the ITC on the
basis of threat of material injury. As noted by the Court of International Trade, "as it
deals with the projection of future events, athreat analysisisinherently less amenable to
guantification than the material injury analysis." See Metallverken at 742; see aso
Hannibal Industries Inc. v. United States, 710 F. Supp. 332, 338 (Ct Int'| Trade 1989).
For this reason, the Court has stated that if athreat of injury determination is based in

part on any factor, it is the "better practice to have an explicit statement on this issue
rather than leaving the Court to make this inference." See Metallverken at 744. Citing
Kurzon v. United States Postal Serv., 539 F. 2d 788, 796 (1st Cir. 1976), the Court stated
that remand is appropriate when the Court isin substantial doubt regarding whether the

agency would change its ultimate finding if a mistake of fact that figured in its

determination were removed. Metallverken at 743.

In acase in which the Court remanded a threat of injury determination to
the ITC, the Court stated that it was "loathe to affirm a determination that might be based
on a gquestionable record." Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075,
1101 (Ct. Int'l Trade 1988) ("Citrosuca"), quoting Serampore Indus. v. United States, 696
F. Supp. 665, 673 (Ct. Int'l Trade 1988). In Citrosuco, the Court remanded a portion of

the ITC's determination of threatened material injury for reconsideration of the

significance of inventoriesin the U.S.

The ITC has an even higher burden to meet for afinding of threat of
material injury where thereisafinding of no present material injury. Inthe New Steel
Rails review, the Panel stated that, in such cases, "the record must reveal, at least, a
deterioration in the condition of the domestic industry (i.e., increased susceptibility to
materia injury by
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reason of the subject imports) or increased or different effects of the imports on that
industry or a combination of such factors'. See New Steel Rails at 35-36 (citations
omitted).

Following the principles stated in the above cases and in the FTA, this
Panel is precluded from substituting its judgment for that of the ITC. For its part,
however, the ITC is obligated to set forth sufficient reasons to support its determination,
so that the Panel may determine whether the substantial evidence test has been met. In
this case, on areview of the whole Record and considering the I TC'srepresentations, the
Panel concludes, as detailed below, that there appear to be mistakes of fact inthe ITC's
Record and Final Determination such that the Panel has substantial doubt as to what the

I TC's determination would have been without them.

V. THE ITC'S THREAT OF MATERIAL INJURY DETERMINATION

With this standard of review in mind, the Panel has examined the Record to

determine whether the ITC's findings are supported by substantial evidence.

The U.S. threat statute, codified at 19 U.S.C. par. 1677(7)(F), provides the
basis for any determination of threat by the ITC. Subpart (ii) states that any
determination by the ITC that an industry in the U.S. is threatened with material injury
shall be made on the basis of evidence that threat of material injury isreal and actual

injury isimminent.

Subpart (i) enumerates ten economic factors which the ITC shall consider,
among other relevant economic factors, in order to assess the probable impact of imports
on the U.S. industry. These factors, aimed at identifying relevant economic trends both

in the foreign and U.S. industries, are as follows:
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() if asubsidy isinvolved, such information as may be
presented to it by [Commerce] as to the nature of the subsidy
(particularly as to whether the subsidy is an export subsidy
Inconsistent with the Agreement [on Subsidies and

Countervailing Measures]);

(1) any increase in production capacity or existing unused
capacity in the exporting country likely to result in a
significant increase in imports of the merchandise to the
United States;

(1) any rapid increase in United States market penetration
and the likelihood that the penetration will increase to an

injurious level;

(IV) the probability that imports of the merchandise will
enter the United States at prices that will have a depressing or

suppressing effect on domestic prices of the merchandise;

(V) any substantial increase in inventories of the

merchandise in the United States;

(V1) the presence of underutilized capacity for producing

the merchandise in the exporting country;

(VI1) any other demonstrable adverse trends that indicate the
probability that importation ( or sale for importation) of the
merchandise (whether or not it is actually being imported at

the time) will be the cause of actua injury;
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(VII) the potentia for product-shifting if production
facilities owned or controlled by the foreign manufacturers,
which can be used to produce products subject to
investigation (s) [or final orders under] thistitle, are also used

to produce the merchandise under investigation;

(IX) inany investigation under thistitle which involves
imports of both a raw agricultural product (within the
meaning of paragraph (4) (E) [iv]) and any product processed
from such raw agricultural product, the likelihood that there
will be increased imports, by reason of product shifting, if
there is an affirmative determination by the Commission
under section 1671 (b) (1) or 1673d(b) (1) of thistitle with
respect to either the raw agricultural product or the processed
agricultura product (but not both);

(X) theactual and potentia negative effects on the existing
development and production efforts of the domestic industry,
including efforts to develop a derivative or more advanced

version of the like product.

The factors relating to investigations of raw and processed agricultural
goods and to effects on existing development efforts were found to be inapplicable to the
ITC'sfinding of threat. The conclusions on these two factors have not been challenged.
In addition, the ITC's Final Determination (as was confirmed by the ITC in its Brief at
77) did not rely on afinding of substantial increase in inventories or on the potential for

product shifting.
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Pursuant to its analysis of the remaining six economic factors, the ITC
found that the U.S. domestic pork industry was threatened with material injury by reason

of subsidized pork imports from Canada.

The Panel comes to the conclusion that several of the ITC'sfindings, on
various issues which it quite properly considered, rely heavily or flow directly from
faulty use of statistics. The Panel is convinced that, had the three ITC Commissionersin
the majority been fully aware of the weaknesses inherent in these findings of fact, they
would have wanted to reconsider the conclusions which they saw as flowing from them
and to give greater consideration to other facts which appear to have been relegated to an

undeserved secondary status by apparent reliance on the questionable findings.

More specifically, the Pandl is of the view that the ITC's findings on the
nature of Canadian subsidies, the likelihood of increased Canadian pork exports, the
likelihood of an increase in market penetration ratios, price suppression, distribution
channels, the imminence of threat of material injury due to the countercyclical nature of
the hog cycle and the vulnerability of the U.S. domestic industry are al colored by the
guestionable finding of greatly increased Canadian pork production and, therefore, the

Panel must remand the ITC's Final Determination for reconsideration.

1. The Nature of the Canadian Subsidies

The mgjority Commissionersfirst considered the nature of the Canadian
subsidies and found that "to the extent that the subsidies increase production in Canada,

and because

- NEXTRECORD -



Canadian production is largely dependent on export sales, particularly to the United
States, the effect of such subsidies isto enhance the likelihood of increased subsidized
importsto

the U.S. market".*°

The ITC indeed found that, since the subsidies have the effect of decreasing
the cost of producing hogs, and therefore the cost of producing pork, Canadian pork
production and exportation are thereby enhanced.”* The ITC found that thisincrease of
Canadian production was of major proportions, from 2 billion pounds of pork in 1986 to
2.6 billion pounds in 1988 while Canadian consumption of pork only increased by

110 million pounds in the same period.

Thisfinding lay behind and colored the majority Commissioners' views of
several issues which they rightly considered, such as the likelihood of further increases of
production, the power of the subsidies to offset natural cyclesin hog and pork production,
the vulnerability of the American industry, the likelihood of increased exports, the
likelihood of further market penetration and underselling in the United States.

10 ITC's Final Determination at 19. See also ITC Brief at 10, 26 and 50.
= ITC's Final Determination at 18.

= ITC's Final Determination at 18-19 and at A-40, Table 17.
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The Panel is of the view that this finding is based on a questionable
Interpretation of statistics which appear unreliable. The appearance of arapid increasein
the Canadian production of pork is due to a change of method of counting and reporting
pork production by Agriculture Canada and Statistics Canada between 1987 and 1988.
This was pointed out to the ITC by the U.S. Department of Agriculture and is part of the
Record.”® The statistical error was also admitted by the NPPC in its Brief (at 40) and it
was recognized by the ITC itself which sought a voluntary remand of its decision on that

particular point on March 26, 1990.

According to the CMC, the increase in Canadian production was actually
170 million pounds instead of 600 million, thereby lowering the production growth from
31% as thought by the ITC to 8,4% for the 1986-1988 period, which isless than the U.S.
industry's growth in production over the same period.** In the same way, CMC estimated
that the increase in Canadian consumption of pork was around 4% rather than 7%
between 1986 and 1988.

Because of this statistical inconsistency, the Canadian pork production data
relied on by the ITC in its determination appear at least inaccurate. Without deciding
whether any of the Complainants are correct in their calculations or interpretation of the
statistics on this question, it does appear to the Panel that the Commissioners may well,
on proper consideration of the evidence, find that the net growth, if any, in the production
of Canadian pork available for export, whether to the United States or el sewhere, would
be considerably smaller than what the mgjority Commissioners appear to have taken asa

fact.

13 See Public Document 116(A36) at 21 (Attachment R to MJP Brief) and
Public Document 115J at 12 (Attachment S to MJP Brief).
14 CMC Brief at 59 and CMC Reply Brief at 61.
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Taking this smaller growth into consideration, rather than the very striking
growth erroneously reflected in the Record, the Panel requests the ITC to reconsider the
effect of the Canadian subsidies on pork production. The ITC had to consider 18
Canadian federal and provincial subsidy programs which offered benefits to the pork
producers, but only three of these were of any real consequence and a proper
consideration of the trends in Canadian production while these three subsidies were
available to Canadian pork producers might well lead to conclusions different from those
the Panel has before it.

Furthermore, it appears that the ITC was sufficiently struck by the
appearance of a great increase in Canadian pork production between 1987 and 1988, a
year in which the Commissioners unanimously found absence of injury to the U.S.
industry, that it seems too hastily to have assumed that similar production increases out of
proportion to the hog cycle would go on into the future. This assumption clearly also
underlies the finding of threat of material injury. On remand, once the statistical
anomalies are erased, the ITC might attach greater importance to other facts, which seem

to have been drowned out by the inaccurate 600-million pound increase mentioned above.

For example, Canadian statistics regarding the numbers of hogs currently
being bred on Canadian farms and the proportions of those being kept back for further
breeding forecast a decline in Canadian hog breeding potential: the ITC Record™ shows
that Canadian pigs on farms were expected to drop by 2% between April 1988 and April
1989, that sows for

15 Public Document 74, Attachment E at 1. See also CMC Brief at 72 and
CMC Reply Brief at 50 and 57.
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breeding and bred gilts were estimated to be down 3% and that the 1989 estimate for
farrowings for the first quarter of 1989 was down 2% from the 1988 estimate for the
same period. The Panel considers that these statistics seem to indicate afall-off in
Canadian production of pork at least for the next few years which seems inconsistent with
the finding that the subsidies are likely to increase Canadian production and,

conseguently, exports.

Similarly, the U.S. Department of Commerce and the U.S. Department of
Agriculture predicted declines in production of Canadian pork for 1989 and 1990%.

Because of the faulty interpretation of production data, the Panel has no
way of knowing how the ITC considered these indicia of the near future or whether the
ITC's conclusion would have been wholly different had it known what production
actually was. See Metallverken at 743.

In addition, as far as the impact of the subsidies on Canadian pork
production is concerned (which the majority Commissioners assumed to be resulting in
substantial increases), the Panel notes that expert testimony in the ITC Record concludes
that no significant supply response has been observed from the three magjor Canadian

stabilization programs".

Aswell, particularly bearing in mind the unanimous conclusion of the ITC
that there was no material injury to American production due to exports of pork from

Canada, the ITC, armed with correct production data, might have considered

16 See Public Document 116(A3) at 22, Public Document 115J at 11 and
Document 116(A35) at 14 and 35. See also Attachment 1 to ITC Brief.

o See Public Document 74, Attachment A and Public Document 116 (A13).
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any prospect of a change in the Canadian subsidies or of a changein their effect on
Canadian pork production or exports. For example, the ITA's Final Determination stated
at 30,782 that the smallest one of the three major Canadian programs, the SHARP
Program, was being phased out and terminated. Given a more accurate picture of

Canadian production, the ITC may find the fact relevant.

The Panel is aso unable to ascertain whether the statistical
misinterpretation allowed the ITC to give any weight, to the trends of Canadian export
volumes over the past severa years. These trends have followed U.S. price levels down
and up, without there being an appearance of Canadian subsidies having produced a
surplus of pork during cycle throughs or of Canadian exporters taking advantage of
weaknesses in the American market. Were the production increase of 600 million pounds
of Canadian pork areality as believed by the ITC, one might reasonably conclude that the
trends could not possibly hold up into the future. If that isthe conclusion which explains
the mgjority Commissioners decision not to deal with the Canadian export trends at all, it
isall the more reason that these trends be considered by the ITC in the light of correct

information regarding Canadian production figures.

Considering the heavy reliance by the ITC on an erroneous interpration of
Canadian pork production figures and the fact that several economic indicatorsin the
Record forecasted a decline in both Canadian pork production and Canadian subsidies,
the Panel remands the ITC maority's findings on the effect of Canadian subsidies for

reconsideration in light of corrected data.

- NEXTRECORD -



2. Likelihood of Increased Exports to the United States

The mgjority Commissioners also concluded that there was a likelihood of
an increase in Canadian exports of pork to the United States. Asfar asincreased
Canadian exports are concerned, the majority Commissioners grounded their finding on

the nature of the Canadian subsidies and the underutilization of Canadian production

capacity.

) Canadian subsidies

As discussed above, the ITC's Final Determination (at 19) states that, "to
the extent that the subsidies increase production in Canada, and because Canadian
production is largely dependent on export sales, particularly to the United States, the
effect of such subsidies is to enhance the likelihood of increased subsidized imports to the
U.S. market". Onitsface, thisfinding of increased exports flowing from the Canadian
subsidies relies directly on the questionable appearance of a dramatic increase in the
production of pork in Canada. The Panel believes that this finding must be reviewed by
the ITC, not only excluding from consideration the inacurate increase in production of

Canadian pork, but also with due attention to other telling parts of the Record.
For example, statistics on the Record regarding Canadian pork exports to

the United States in recent years indicate clear declines. Those exports went down 8.2%
in 1988, even according to the statistics relied upon by the ITC; that
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IS, those exports declined even during the very year of the questionable increase in
Canadian production.”® Those exports went down further in 1989, decreasing by 13.9%

in the first quarter of 1989 compared to the same period in 1988.

The ITC appears aso to have relied on its inaccurate interpretation of
Canadian production statistics to conclude that it was unnecessary to consider the
projections in the Record of increases in hog exports from Canada to the United States,
which exports would leave fewer hogs in Canada to become pork exportable or not.
Indeed, the increase in hog exports began in early 1988 and accelerated dramatically in
early 1989, quite apparently reducing Canada's exports of pork to the United States™.

i) Underutilization of Capacity

The majority Commissioners also gave consideration to the underutilization
of Canadian production capacity, more specifically, to the ending of a strike at the
Fletcher's Fine Foods plant in Canada. The ITC concluded that this strike contributed
"potentially” to the decline in Canadian pork exports during 1988 and that the added
production likely to come from this plant as aresult of the settlement of the strike in
March 1989 would likely increase chances of further Canadian exports of pork to the
United States.”

18 ITC's Final Determination at A-41, Table 18. See also Public Document
115J at 13, Public Document 116(A3) at 22 and CMC Brief at 62.

19 See NPPC Exhibit 1 filed at the hearing and ITC's Final Determination at
A-41, Table 18.

20 ITC's Final Determination at 19 and 20.
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In coming to its conclusion on the return to production of underutilized
capacity following settlement of the Fletcher's strike, the majority Commissioners also
relied on the erroneous production, consumption and export figuresin Table 17. The
Panel does not know whether or to what extent the ITC considered other evidence. For
example, there appears to be no consideration of the materiality of the plant's return to
full production after the strike to the productive capacity it had before the strike. Aswell,
it appears that, during this strike, pork which would normally have been processed at this
plant was processed at two other Canadian plants managed by the struck plant* so that, in
the Panel's view, the evidence must clearly be reviewed to determine whether the

settlement of the strike will or will not increase overall Canadian processing capacity.

Referring to another plant in Alberta (the Gainers plant), the majority
Commissioners referred to an undisbursed governmental grant authorized for it and
concluded that this grant would also increase production in Canada and, consequently,
exports to the United States. Again, against the backdrop of abelief in vastly increased
Canadian pork production, the ITC may have given greater weight to this fact in reaching
an affirmative threat finding than it might do once the underlying data are interpreted

correctly.

Moreover, the ITC's reliance on the inaccurate production statistics may
have overshadowed evidences of increases in hog exports from Canadato the United
States. 1TC counsel argued that the increase in hogs was due to the closure at Fletcher's,

which may explain some of the increase, but the

2 Confidential Document 15J, note dated Aug.28/1989.
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increase in volume of hog imports appears to surpass the capacity at Fletcher's and
coincides closely in time with the reduction of the countervailing duty on hogs, thus
tending to show that fewer hogs would be available in the foreseeable future in Canada

for conversion to pork.
On remand, the Panel requests that the ITC reconsider its finding of likely

increased exports to the United States in light of corrected production data and other facts

on the Record.

3. Likelihood of Increase in Market Penetration Ratios

Asfar as market penetration is concerned, the majority Commissioners
predicted an increase in Canada's share of the market to an injurious level?, though they
recognized that market penetration ratios had declined over the most recent period. Four
specific factors led them to believe that there is athreat of an increase in market

penetration ratios of Canadian pork imports to an injurious level.

One of those factorsis explained in a paragraph which makes specific
reference to the increase in Canadian production shown in the questionable Table 17.
The second is areference to the settlement of the Fletcher's strike mentioned above. The
third oneis areference to the increase of Canadian pork exports to Japan, and the fourth

concerns U.S. consumption of pork.

Regarding the third of these factors, the ITC referred to statistics on
Canada's pork exports to countries other than the United States and concluded that those

exports would likely

22 ITC's Final Determination at 21.
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be diverted to the United States in future. Referring to an increase of Canadian pork
exports to the Japanese market during 1988, because of quality problems with Japan's
traditional source of supply, Taiwan, and to increases in Taiwan's exports of pork to
Japan since resolving those quality problems, the majority Commissioners concluded that
it islikely that the Canadian exports of pork to Japan will drop off and pork exports not
sent to Japan will find themselves diverted to the United States.?®

This strikes the Panel as inappropriate, selective fact finding from the
Record as the Record is also clear that, even since the apparent resolution of Taiwan's
difficulties, Canadian exports to Japan have continued to increase, by rather striking
proportions, quarter by quarter and month by month, with the sole exception of April,
1989, a month seized upon post-hoc by ITC counsel to argue that the ITC had perhaps
been correct to foresee a decline in Canadian exports to Japan. In the Panel's view,
reliance on such data appears to be so contrary to the Record as awhole that it amounts
to reliance on "isolated tidbits" which does not meet the "substantial evidence" standard
of review. The Court of International Trade has stated in USX Corp that the "ITC may
not rely upon isolated tidbits of data which suggest aresult contrary to the clear weight of
evidence". See USX Corp at 489.

23 ITC's Final Determination at 21.
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The Record shows that, through the first half of 1989, Canadian pork
exports to Japan were increasing and were greater than in the comparable 1988 period.
All evidence showed that Canadian exports to Japan continued at high levels even after

Taiwan exports to Japan began to increase.®

Hence, the Panel is of the opinion that the Record does not support the
finding that Canadian exports to Japan were likely to decline and the excess be diverted
to the United States and the ITC is asked to reconsider this point.

Finally, citing to the Final Determination at A-8, Table 1, the ITC
concluded that because U.S. consumption had decreased slightly over the past ten years,
an increase in Canadian imports could not be easily absorbed by the market and would
displace domestic pork, thus increasing Canadian market share. Table 1, however,
depicts per capita consumption, not total consumption, and hence does not take into
account any population growth. In fact, U.S. apparent consumption of pork increased
over the period reviewed by the Commission. ® Hence the fourth finding that influenced
the ITC's conclusion that increased market penetration is likely is not supported by the

Record.

2 |t appears to the Panel, from areview of relevant evidence, that Japanese
imports of Canadian pork had increased 14,5% in 1986, 36,9% in 1987, 14,2% in 1988
and 45.4% over the first four months of 1989; al of 1989's Canadian exports to Japan
were aso higher than all of 1988's, increasing by 25% over the first six months of 1989.
See ITC Brief, Attachment 3; Public Document 74 at 20 and Attachment D and ITC's
Final Determination at A-25 and A-39; see also MJP Brief at 67 and CMC Reply Brief at
65. And even taking April 1989's drop-off without cancelling it by other months
increases, that drop-off isinfinitessma compared to Canada's exports of pork to the
United States.

25 ITC's Final Determination at A-22, Table 3.
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The Panel concludes that the ITC's findings on market penetration must be
reexamined since two of the four specific factors relied on by the majority
Commissioners are not supported by substantial evidence on the Record and the

remaining two may have been tainted by misuse of the Canadian production statistics.

4. Price Depression or Suppression

The majority Commissioners found that " (b)ecause the pork market isa
price sensitive market, the likely increase in imports will have a price suppressing effect.
Thisis particularly significant in light of the vulnerability of the industry”. ?* Inthe
Panel's view, this was clearly premised on the likelihood of an increase in imports into
the United States of Canadian pork, which was itself in part based on flawed use of
Canadian production data. Since that premise, as explained above, is questionable, the
Panel requests the ITC to review its finding regarding price suppression on the basis of its

reconsideration.

Once the ITC has corrected its misinterpretation of the information
regarding the magnitude of Canadian production and of Canadian exports to the United
States, it may find it appropriate to give greater attention to the evidence of underselling
in the ITC Record.

The majority Commissioners, looking at examples of under- and overselling
by Canadian pork in the U.S. market concluded that "of the 28 comparisons made, there
were 17 periods in which Canadian pork undersold domestic pork and 11 periodsin

which Canadian pork oversold domestic pork."#

26 ITC's Final Determination at 22.

27 |TC's Fina Determination at 22.
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A review of the Record indicates that these "periods" were reported by no more than
three purchasers and that reference might just as easily have been made to the 34
respondents, only eight of whom saw underselling by Canadian pork rather than

overselling.

In thislight, the Panel requests the ITC to readdress its conclusion of a

likelihood of price suppression by Canadian pork exports.

5. Other Adverse Trends: Distribution Channels and Countercyclical

Nature of Hog Cycle

The mgjority Commissioners finally referred to a change in the pork market
occasioned by the fact of some Canadian producers having purchased two packing
facilitiesin the United States, consequently gaining apparent accessto distribution
networks in the United States.®

The ITC did not indicate what weight that factor held in its affirmative
determination. Nonetheless, the Panel feels compelled to note that one of these facilities
does not import pork at all® and that there are plans to shut it down. In the Panel's view,
there appears to be no substantial evidence on the Record as to the materiality of the
single facility remaining, in terms of offering to Canadian pork exporters distribution and
transportation facilities or of removing from Canadian pork exporters constraints on

Canadian production and exportation to the United States.

8 ITC's Final Determination at 23. This was apparently to distinguish the
1989 case from a previous case, Live Swine and Pork from Canada, Inv. no. 701-TA-
224(Final), USITC Pub. 1733 (July 1985), in which the ITC had unanimously found
absence of past, present or future injury.

2 See Confidential Document 15J.
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In thislight, the evidence relied on by the majority Commissionersto find
that Canadian exporters had lost a constraint which had hampered them previously
appears questionable. On remand, the Panel requests explanation of the significance of
this finding.

The ITC aso found the countercyclical nature of the hog cycle of swine
production to pork imports from Canada to be another adverse trend. Again, asthe
analysis of thistrend is founded on earlier findings which the ITC will be reconsidering

on remand, the Panel requests reconsideration of this "adverse trend" as well.

6. Imminence of Threat

CMC argued that the ITC's Final Determination was not based on evidence

that actual injury to the domestic industry was imminent.

A determination by the ITC that an industry in the United Statesis
threatened with material injury must be made on the basis of evidence that the threat of
material injury isreal and that actual injury isimminent. It may not be made on the basis
of mere conjecture or supposition.®

The Court of International Trade has offered guidelines on the requirement
that injury be "real and imminent". Recently the Court stated:

An affirmative threat determination must be based upon
"positive evidence tending to show an intention to increase
the levels of importation”. American Spring Wire, 8 CIT at
28, 590 F. Supp. at 1280. The "essence of the threat liesin
the ability and incentive to act imminently." Republic Steel
Corp. v. United States, 8 CIT 29, 41, 591 F. Supp. 640, 650
(1984).

* * %

19 U.S.C. par.1677(7)(F)(ii).
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Whether athreat of material injury isreal and imminent is
established through analysis of the threat factors listed under
19 U.S.C. par. 1677 (7) (F) (i)..Asociacion Colombiana de
Exportadores de Flores v. United States, 12 CIT ___, 693 F.
Supp. 1165, 1171 (1988).

Metallverken Nederland B.V. v. United States, Slip Op. 90-68 (Ct. Intl Trade, July 20,
1990), at 14-16.

The Panel concludes from this that, while the ITC need not make a specific
finding that threat of materia injury is"real and imminent", the imminence of the

threatened injury must be apparent from the analysis of the economic factors.

In this case, the ITC did make a specific finding of imminence

as follows:

Hence, because the Canadian and the U.S. hog cycles run on
generally parallel schedules, Canadian production, and hence
exportation, is being encouraged just at that point of the hog cycle
when the U.S. industry is the most vulnerable. Because the hog
cycleiscurrently still at a peak, perhaps just beginning its downward
trend, we find that although there is no present injury, the threat of
injury is real and imminent.*

Clearly the ITC's ultimate finding that threat of material injury isrea and
imminent harks back to the questionable interpretation of statistics relating to Canadian
pork production and to the concern that Canadian pork exports to the United States are

likely to increase at the beginning of the downturn in the hog cycle.

On remand, the Panel requests a reexamination by the ITC as to whether

threat of material injury isin fact real and imminent.

st ITC's Final Determination at 24.
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The Panel is of the view that the ITC will want to reconsider the likelihood
of threat of material injury in relation to facts for which evidence does exist on the
Record. Among these are the farrowing decisions already made in Canada and the
declining stocks of both piglets and breeding swine in Canada, the current capacity
utilization of U.S. pork packers nearing 100%*, the likelihood that Japan would revert to
past near-total reliance on Taiwan as a supplier in view of the trends of Canadian pork
exports to Japan and the grant given to one Canadian producer and its impact on current

levels of Canadian pork production and exports destined for the United States.

V. VULNERABILITY

The mgjority Commissioners' finding that Canada's share of the American
pork market will increase and that thisincrease will lead to levels which will be injurious
Is put explicitly against the backdrop of the general condition of the U.S. domestic
industry.®

In analyzing the condition of the domestic injury, the ITC determined that
the most recent trends in the industry were downward, particularly in terms of
profitability, and that therefore "they reflect an industry that is particularly vulnerable to
the possible effects of increased imports of subsidized pork from Canada’.®*

Moose Jaw challenged this finding arguing that the determination of
vulnerability was not supported by substantial evidence on the Record. Moose Jaw takes
the long-term approach to its challenge, arguing that any signs of weakness noted by the
ITC majority were merely the natural manifestations of the

32 TC's Final Determination at 12.
3 ITC's Final Determination at 10 to 16.

34 ITC's Final Determination at 16.
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hog cycle and that the state of the industry was certainly no worse, and perhaps even
better, than at the onset of similar phasesin the hog cycle in the past.®*® TheITC's
response essentialy is that the ITC is not required to demonstrate that the industry was
any more vulnerable at this particular phase of the cycle than it was previoudly in a
similar phase. ITC Counsd argues that the U.S. pork industry is vulnerable every time

the downturn in the hog cycle commences.

A finding of vulnerability servesin turn as a backdrop against which the
I TC assesses the impact of imports and appears to lessen the threshold for an affirmative
finding of threat. Having found that the U.S. pork industry was vulnerable, the ITC aso
found that if Canadian imports increased, they risked pushing the U.S. pork industry from
anon-injured to an injured state. Since the ITC concluded that Canadian imports would
increase, it also concluded that the U.S. industry was threatened with material injury.

The Panel is of the view that, as with so much of the Final Determination,
the finding of vulnerability was also affected by the belief that Canadian pork production
had increased significantly and that an increase in exports to the United States would
ensue. Sincethe ITC had previously found the U.S. pork industry not to have been
injured either at the downturn in the cycle® (which was considered during the previous
Investigation) or at the upturn (during the current investigation), the ITC may well have
interpreted the issue of vulnerability differently had it not been under the

misapprehension as to Canadian production data.

® The Panel |eaves aside the quibble that the Commissioners have referred
erroneously to "billions’ rather than "millions’ at page 15 of the Final Determination, as
this appears to be alikely clerical error or oversight.

% Live Swine and Pork from Canada, Inv.No. 701-TA-224 (Final), USITC Pub.
1733 (July 1985).
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In the Panel's view, the ITC's conclusions on the American industry's

vulnerability seem to give insufficient consideration to various factors.

There is no evidence on the Record that the projected trough in the
American pork cycleislikely to be exceptionally deep, that is deeper than any preceding
trough already found to have produced no material injury to American pork producers

despite the existence of Canadian subsidies.

In addition, the Record shows that the U.S. pork industry appears healthier
now than in past years. American packers need Canadian pork to fill their order quotas
from time to time.*” U.S. pork production and U.S. domestic consumption of pork had
been increasing over the last few years.® In fact, U.S. consumption was increasing more
rapidly than Canadian consumption. Total employment had also been increasing in the
U.S. industry® as did the aggregate operating income and the cash flow of the U.S. pork

producers.®

Vulnerability is not an absolute. Rather, itisarelativeterm. Anindustry is
neither vulnerable nor invulnerable. Anindustry can show greater vulnerability at some
times than at others. Some industries are by their nature more vulnerable than others. The
greater the vulnerability, the greater the likelihood of injury. So far, the ITC hasfailed to
consider whether the American pork industry is more vulnerable now than it wasin its
uninjured past, or even whether the vulnerability which might result from a future trough
in the hog cycleislikely to be greater than vulnerability in past troughs. See New Steel
Rails at 35-39.

3 As pointed out by the magjority Commissioners at page 9 of the ITC's Final
Determination.

8 See ITC's Final Determination at A-23 and A-24 and Public Document
116(A36).

e ITC'sBrief at 41 and ITC's Final Determination at A-22.
40 ITC's Final Determination at 14 and 15.
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Therefore, the Panel requests that the ITC reconsider its finding of
vulnerability, including whether it is intended to mean that the U.S. pork industry enters a

vulnerable phase during every cycle.

VI. CONCLUSION

For the reasons stated above, and pursuant to Article 1904(8) of the FTA
and Court of International Trade precedents, the Panel remands the ITC's Final
Determination in Fresh, Chilled, or Frozen Pork from Canada, Inv. no 701-TA-298
(Final) to the ITC so that the ITC might reconsider the evidence on the Record

consistently with the views expressed above.

The results of this remand shall be provided by the ITC to the Panel within
60 days of the date of this decision. Each other party shall have 15 days thereafter to

provide the Panel with any comments it may have on the ITC's remand results.

(Date) Simon V. Potter
(Date) Kathleen F. Patterson
(Date) Tom M. Schaumberg
(Date) E. David D. Tavender
(Date) John Whalley
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ADDITIONAL VIEWS
of

Panelist John Whalley *

These are my additional views to those of the FTA Panel reviewing the ITC injury
determination regarding imports of fresh, chilled or frozen pork from Canada. This
statement of additional views goes somewhat farther than the panel report, however, in
suggesting that not only were there inaccuracies in the interpretation of basic production
data underlying the majority opinion but, in addition, there are a number of areas in which
there were, in my opinion, an incompleteness in the analytical logic which linked cause
(various factors) and effect (threat of injury). | raise these issues of incompleteness of
analytical logic to offer further input into whatever deliberations may follow upon remand.

As a panelist it is perhaps important to stress that | have interpretated the mandate
of FTA panels as being not only to ask whether or not ITC determinations are supported
by substantial evidence on the record in the sense of determining the accuracy of the record
itself. 1 also ask myself whether the logical chains
* Professor of Economics, Department of Economics, University of
Western Ontario, London, Canada.

of connection which link the record to the final determination are reasonable and can be
supported on the basis of best professional practice.

In discussing instances of logical incompleteness in the majority ITC opinion, |

follow the same flow of argumentation as
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in the written opinion (U.S. ITC Publication 2218 September, 1989). | begin with the
discussion of the nature of subsidies on page 18. I am aware that the issue of
determining whether or not subsidization had occurred in this case was a matter for
Commerce and not for the ITC. With the subsidy determination complete, the ITC's task
was to determine whether injury or a threat of injury also existed. The arguments set out
in the key section on the nature of subsidies on page 18, however, seem to me to be logically
incomplete in a number of ways.

Firstly, because the ultimate determination rested on a threat of material injury, the
links between subsidies and threat of injury need to be more carefully discussed than is the
case in the majority opinion. A simple analytical economic model, using conventional
demand-supply analysis incorporating subsidies, would suggest that once subsidies are in
place for increased imports, and hence threat of injury, to occur in the future some further
change must take place. The mere continuation of subsidies at present levels provides an
insufficient logical basis to link subsidies to threat of injury.

Subsidies would need to be offered (or be expected to be offered) at more generous
levels than currently, or some external factors (such as, say, the possibility of entering an
economic downturn) would need in some way to be linked to special characteristics of the
subsidies to demonstrate threat of injury. Presence of subsidies and threat of future injury
do not, to my taste, have the analytical interconnection that seems to be suggested in the
majority opinion. The argument on pages 18 and 19 of the majority opinion suggests that

because subsidies exist "'the effect of such subsidies is to enhance a likelihood of
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increased subsidized imports to the United States market™. Without a more complete
discussion of whether a change in subsidies themselves seemed likely, or whether other
external changes were anticipated in the future which were somehow linked to the
operation of subsidy programs so as to precipitate injury, it is difficult on grounds of
economic logic to accept the completeness of the analytical argument made in this instance.

Issues of incompleteness of analytical logic also arise with the discussion on page 18
on the nature of subsidies. The majority opinion states that "*subsidies generally are aimed
at or have the effect of decreasing the cost of producing hogs which decreases the cost of
producing pork'. Once again, a simple supply and demand analysis would indicate that in
the case where there is an upward sloping supply function for pork, reflecting the presence
of both fixed and variable costs, that the effect of a subsidy (in the form of a price support
as indicated in footnote 83) would be to encourage existing producers to move up their
individual supply functions with a corresponding positive market supply response in
aggregate. Benefits of the price support for non-marginal producers would return as
income transfers to fixed factors. The underlying cost function of both the industry and
individual production units in the industry remain unaffected by the presence of a subsidy.
The subsidy, if offered in the form suggested here (as a price support), undoubtedly has the
effect of changing market behaviour and increasing output, but the language used does not
correspond to analytical logic as, in my view, represented by what would be used by the
mainstream economics profession.

The Commission discusses on page 19 the likelihood of
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increased imports from Canada, pointing to the strike at Fletcher's Fine Foods. Some of
the data aspects underlying the significance of work stoppages at Fletcher's Fine Foods in
1988 and 1989 are discussed in the panel report. At an analytical level, however, it does
seem to me, once again, that the majority Commission opinion does not clearly
demonstrate the link between a work stoppage at Fletcher's Fine Foods and the potential
impact on aggregate market activity in Canada and, hence, the translation into potential
future exports from Canada. One effect of a work stoppage at Fletcher's Fine Foods could,
for instance, have been to encourage other production units in Canada to operate at higher
capacity levels in the short run. In the short run, capacity utilization rates do not have as
clearly defined limits as in the long run. If rival Canadian firms to Fletcher's saw an
opportunity to increase both production and profits by making good the loss of output due
to the work stoppage, they may have done so. At the end of such a work stoppage other
production units could then move back to their normal production activity. Over time
aggregate market output could be much the same with or without the stoppage.

I am not suggesting that this is in fact what happened in Canada when the work
stoppage situation at Fletcher's Fine Foods occurred. But it does seem to me that it is
important that the Commission be aware of the argument that because of substitution of
production between individual production outlets, a strike affecting one production unit
does not, in the short run, necessarily imply that when that unit returns to full production
market, output automatically increases. This counter argument is not disposed of in the

majority opinion as written.
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In the section in the majority opinion on the increase of market penetration
ratios, there again are issues of analytical logic. It is suggested that as a percentage of
Canadian production, Canadian exports had been increasing, and because the United
States was at that point the largest foreign consumer of Canadian pork exports, it seemed
likely that exports to the United States would continue to increase. This line of
argumentation is purely data extrapolation; it is not based on underlying analytical logic
as to why this need automatically be the case. There are many counter examples from
other fields one can point to of trends which change, interrupt themselves, or reverse.

In the section on price depression or suppression, there are once again analytical
issues. The argument here is that pork prices in the United States and Canada are highly
correlated, and as a result, increasing imports from Canada (because of subsidies) will have
a price suppressing effect. Furthermore, this would be occurring in an industry which was
vulnerable to such an event.

The data that is presented in the majority opinion to support this contention
involves a series of price comparisons made across different periods linking the Canadian
and U.S. markets. In this data, there are more periods in which Canadian pork undersells
domestic U.S. pork than vice versa. Hence, the sensitivity of U.S. pork prices to Canadian
imports is inferred, implying a determination of vulnerability.

The analytical issue here concerns the relative size of the markets which are linked
and, hence, which set of producers provide the marginal source of supply into the

integrated two
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country market. In analytical work on the Canadian economy, it is quite common to
represent Canada as a small open price taking economy. This is a treatment which
considerably simplifies economic analysis, but reflects the contention that in goods markets
where there are no, or only small, formal barriers to trade (such as tariffs or quotas), and in
capital markets where international capital flows are mobile across the borders, Canada is
substantially smaller than the United States. In this case, prices in both of these markets
are set by behaviour in the large economy not by behaviour in the smaller one. If this
analytical assumption is accepted, there is simply no issue of price depression or
suppression occurring in U.S. markets from increased Canadian imports.

In reality, of course, there are many reasons why there may be the differences in
price between Canadian and U.S. pork markets which the majority of Commissioners find
in the data they report. The issue, however, is what such data actually demonstrate about
the presence of a price suppressing effect. Prices can differ between countries, even with
integrated markets, because of transportation costs, quality differences which are reflected
in differential prices, asymmetries of information to suppliers to each of the two markets, or
because of differential transactions costs in the two countries. The presence of price
differences between two linked economies in and of itself is not sufficient, in my view, to
invalidate the assumption of small open price taking economy behaviour.

Put another way and, perhaps, put overly strongly, the data presented at the top of
page 22 of the majority opinion concerning price comparisons, does not seem to me, in

analytical
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terms, to be relevant to the question posed; namely whether price suppression or
depression was likely to occur from increased Canadian imports. In my judgement, the
question of whether price depressing effect will occur can only be answered with reference
to an underlying analytical structure which takes into account the different sizes of the two
economies. This ultimately comes back to the issue of the supply elasticities characterising
production in each of the two countries. The data which is referred to in the majority
opinion may not be germane to the argument being made, and in turn, the data which is
relevant, the supply elasticities in the appropriate markets, would need to be examined
before a completely convincing argument could be made.

In the section on inventories on pages 22 and 23, data presented show large
inventories in Canada and are also cited as a further justification of a finding of threat of
injury. In analytical terms, the automatic linking of inventory accumulation in Canada to
increased future exports and, hence, threat of injury to U.S. producers can also be
challenged. The Canadian economy could, for instance, have been in a downturn such that
in the future Canadian consumption would grow without any necessary increase in exports
to the United States.

In the section on other demonstrable adverse trends, here once again it seems to me
that there are a number of examples of incompleteness of analytic logic which the
Commission could usefully reexamine. In the middle of page 23, there is a reference to
"importation data indicating that Canadians have developed the means of transporting,

distributing and selling their pork products in the United States' (with a reference to
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data on live swine at A-38). Since, import data only record the value of transactions at the
border, (i.e. the value of pork entering the United States market) they give no indication of
what is happening beyond the border. Therefore, the contention that import data indicate
that Canadians have developed the means of transporting, distributing and selling in the
United States seems to me to be logically questionable.

In the discussion of the counter cyclical nature of the hog cycle, there are further
analytical issues. The line of argumentation is that subsidies in Canada involve, in part,
rate of return regulation to producers and that this is more advantageous to producers at
the bottom of the hog cycle. As the ITC determination was made at the peak of the hog
cycle, with the industry about to enter a downturn, this was taken to support an argument
of imminence of threat. However, if an industry is moving into a downturn, and if the
downturn is sufficiently severe, the rate of return on all assets in the industry may fall to
levels such that no new investment will take place anywhere in the industry. Were this the
case, rate of return regulation in one country but not the other, would generate no effect on
output but would simply provide a transfer to existing producers.

The way these examples of incompleteness of analytical logic are set out in this
statement of additional views is perhaps overly academic in tone, and clearly reflect the
approach of an academic economist dealing with these matters. What | would suggest,
however, is that in this and, indeed, in other panel decisions arising from the FTA, it may
be reasonable to ask whether or not the record itself which underlies the determination at

issue has been used in a way which demonstrates
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a convincing logical connection between the record and the determination.

I stress that this statement of additional views is not intended to suggest that the
logical underpinnings of the majority opinion in this case are necessarily incorrect, but
merely to point out a number of instances where the conclusion need not automatically

follow from the factual evidence presented in support.
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ARTICLE 1904

BINATIONAL PANEL REVIEW

UNDER THE UNITED STATES-CANADA FREE TRADE AGREEMENT

IN THE MATTER OF )
) USA 89-1904-11

FRESH, CHILLED, OR FROZEN )

PORK FROM CANADA )
)

Before: S. V. Potter (Chairman)
K. F. Patterson

T. M. Schaumberg
E.D.D. Tavender
J. Whalley
REMAND ORDER

August 24, 1990

For the reasons stated in the memoranda of opinion of the Panelists, the Panel remands the

International Trade Commission' Final Determination in Fresh, Chilled or Frozen Pork from

Canada, Inv. no. 701-TA-298 (Final) so that the International Trade Commission might

reconsider the evidence on its Record.
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The results of this remand shall be provided by the ITC to the Panel within 60 days of the
date of thisdecision. Each other party shall have 15 days thereafter to provide the Panel with any

comments it may have on the ITC's remand results.

(Date) Simon V. Potter
(Date) Kathleen F. Patterson
(Date) Tom M. Schaumberg
(Date) E. David D. Tavender
(Date) John Whalley
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