ARTI CLE 1904
Bl NATI ONAL PANEL REVI EW
UNDER THE CANADA- UNI TED STATES FREE TRADE AGREEMENT

IN THE MATTER OF:
CDA- 93- 1904- 09
CERTAI N COLD- ROLLED STEEL SHEET
ORI G NATI NG | N OR EXPORTED
FROM THE UNI TED STATES OF

AVERI CA (| NJURY)

N N N N N N N N

Bef or e: Bruce Aitken (Chair)
Serge Ani ssi nof f
lan A Hunter
Robert E. Lutz I
Kl aus St egemann

OPI Nl ON AND PANEL DECI SI ON

July 13, 1994

C.J. Mchael Flavell, QC., and Paul Lalonde, of Flavell
Kubrick & Lalonde, Otawa, Ontario, appeared for Bethlehem Steel
Export Corporation, U S Steel, National Steel Corporation, Inland
Steel Conpany, and LTV Steel Conpany.

Ronald C. Cheng and Gregory O Soners, of Osler, Hoskin &
Harcourt, Otawa, Ontario, appeared for Sidbec-Dosco |Inc.

John T. Mirin, QC., and Steve D Arcy of Fasken Canpbell
Godfrey, Toronto, Ontario, appeared for Dofasco Inc.

David M Attwater, Hugh Cheetham and Debra Steger of the
Canadi an International Trade Tribunal, Otawa, Ontario, appeared
for the sane.

Riyaz Dattu and Colin Baxter, of McCarthy Tetrault, Toronto,
Ontario, appeared for Stelco Inc.

Wort hington Steel Conpany filed a Brief and M. Martine
Ri chard of Scott & Aylen appeared in connection with a notion.



TABLE OF CONTENTS

STANDARD OF REVIEW .
(A) Introduction

(B) The Standard of Review

(a) Statutory Authority for Standard of Review .

(b) Error of Jurisdiction
(1) The Standard: Correctness .
(c) Error of Law .
(1) The Standard Wen the Tribunal is
Wthin its Area of Expertise
(1) The Standard - Deference .
(2) The Level of Deference .
(3) Patently Unreasonabl e Defined
(d) Duty to Gve Reasons .

(© Error of Fact

CAUSATION
(A) Introduction
(B) Cunul ation
(© Pricing and Vol une
(a) Pricing
(1) Error of Law with Respect to the GATT

Anti - Dunpi ng Code, Art. 3(2)

(1i) Error of Fact with Respect to Pricing .

[ —

o o o »~ W

13
14
16
18

20
20
22
25
25

26
28



(b) Market Share .

(D) Non-Dunping Factors .
(a) Ceneral
(b) Specific Factors .
(i) Rationalization .
(11) Recession .
(ri1)Strikes .
(iv) Free Trade Agreenent
(v) Shift fromCold-Rolled to
Corrosion-resistant Steel
(vi) Fluctuations in Currency

Exchange Rate .

FAILURE TO ADDRESS AND GRANT THE PRODUCER EXCLUSIONS SOUGHT
THE COMPLAINANTS .
(A) Introduction
(B) Alleged Errors of Jurisdiction
(C© Alleged Errors of Law and Fact
(a) Alleged Errors of Fact
(b) Alleged Error of Law .

(D) Alleged Insufficiency of Reasons

32

37
38
40
40
42
44

45

46

a7

BY
49
49
50
53
54
56
61



IV. FAILURE TO PROPERLY ASSESS IMPORTATIONS BY DOFASCO .
(A) Introduction
(B) The Statutory Framework .

(C© The Tribunal's Statenent of Reasons .

(D) Analysis of the Tribunal's Statenent of Reasons .

V. CONCLUSION.

SEPARATE VIEW OF PANELISTS BRUCE AITKEN AND ROBERT E. LUTZ .

63
64
65
68

71

72



I. STANDARD OF REVIEW

(A) Introduction

The Canadi an Deputy M nister of National Revenue for Custons
and Excise nade a prelimnary determnation of dunping on March 31,
1993 with respect to certain cold-rolled sheet steel originating
from the United States and on June 29, 1993 nmade a final
determnation of dunping in respect of those goods. Arising out of
such determ nation, the Canadian International Trade Tribunal
(Tribunal), wunder the provisions of section 42 of the SIM
conducted an inquiry and, inter alia, concluded that the dunping in
Canada of the subject goods originating in or exported from the
United States was injurious to the production in Canada of |ike
goods. The Tribunal made its findings on July 29, 1993 and gave
reasons for its findings on August 13, 1993.

A Binational Panel Review was requested on behal f of Bethl ehem
Steel Export Corp., U S. Steel (a Dvision of US X Corp.), LTV
Steel Conpany Inc., Inland Steel Co., and National Steel Corp. (the
Conpl ai nants) of the Canadian International Trade Tribunal's
findings dated July 29, 1993 in this matter.

The Conplainants alleged various reviewable errors on the
grounds of jurisdiction, law or fact having regard to the
appropriate standard of review

By way of summary, the Conpl ainants alleged that the Tribunal

erred:
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1) in finding a causal |ink between the alleged dunpi ng of
t he subject goods by the Conplainants and the nateri al
injury alleged by the Canadi an industry;

2) infailing to address and grant the exclusions sought by
t he Conpl ai nant s;

3) in failing to properly assess the inpact of inportations
by Dof asco;

4) in failing to properly assess the inpact of other non-

dunmping factors on the injury alleged to have been
suffered by the domestic industry.

Thi s Panel was convened to review the Tribunal's decision. The
pur pose of the Rules of Procedure which govern the conduct of the
Panel's review process is to secure the just, speedy and
i nexpensi ve review of these final determnations in accordance with
t he objectives and provisions of Article 1904 of the FETA.

The Conplainants filed a Brief and Reply Briefs were filed by
interested parties consisting of Sidbec-Dosco Inc., Dofasco Inc.,
Stelco Inc., the Canadian |International Trade Tribunal and
Wort hi ngton Steel Conpany. A Reply Brief was also filed by the
Conpl ai nant s.

The hearing was held in Gtawa on April 11 - 12, 1994 and al
of the said parties were represented by Counsel. Counsel for
Wort hi ngton Steel Conpany appeared for the limted purpose of
bringing a notion that we denied by reason of Rule 7 of Article

1904 Panel Rul es.

At the conclusion of the hearing, post-hearing briefs were

requested and received with respect to the question of the state of
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the Canadian |aw governing the granting of exclusions and we
additionally nention that each of the parties filed an Aid to

Argunent during the course of the oral hearing.

W have carefully considered all of the proceedi ngs before the
Tri bunal and Panel including all of the Briefs and oral argunments
made by the participants. W are of the unaninous view that no

reviewabl e error has been disclosed, for the reasons which foll ow.

(B) The Standard of Review

The Canada - United States Free Trade Agreenent! (FTA) read

together with Part Il of the Special Inport Measures Act? (SI M)

repl aces judicial review of final anti-dunping and countervailing
duty determnations wth Binational Panel Review. This 1is
stipulated by Article 1904 of the ETA which only applies in respect
of goods that the conpetent investigating authority of the
inporting party, applying the inporting party's anti-dunping or
countervailing duty lawto the facts of a specific case, determ nes
are goods of the other party. Under the FTA, the United States and
Canada each reserved the right to apply their relevant nationa

laws in respect of goods inported fromthe territory of the other

party.

1 Can. T.S. 1989 No. 3.
2 RS.C 1985, ¢c. S-15 as am S.C. 1988, c. 65.
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It is inmportant to enphasize that the Panel's role and
function is restricted to applying the applicable Canadian
adm nistrative law of judicial review to determ ne whether the
Tribunal commtted any reviewable error warranting a remand by this
Panel. A review by a Panel is not in any sense a trial de novo but
rather the process of judicial review to ensure that the Tribunal
properly discharged its statutory mandate according to Canadi an
I aw.

Qur role was recently discussed in a decision of the
Extraordi nary Chall enge Comm ttee.

Panel s nmust follow and apply the law, not create it....

They are not appellate courts. Panels nust understand

their limted role and sinply apply established |aw.

Panel s nust be m ndful of changes in the |law, but not

create them Panels may not articulate the prevailing

| aw and then depart fromit in a clandestine attenpt to

change the | aw.?

Thi s Panel spent a considerable anount of tinme in considering

and eliciting submssions from counsel wth respect to the

appropriate standard of review which we find to be as foll ows.

(a) Statutory Authority for the Standard of Review

The Statutory authority providing for Panel review of the

Tribunal's decision is given under Part 11 of SIMNA Section

77.15(1) requires the Panel to conduct the review in accordance

31n the Matter of: Live Swine from Canada, ECC 93-1904-
O1USA; April 8, 1992 at 11, 14 [hereinafter Live Sw ne].
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wi th Chapter N neteen of the ETA.

Under Article 1904(1) of the ETA, the United States and Canada
replaced "judicial review of final anti-dunping and countervailing
duty determnation with binational panel review" Further, Article
1904(3) requires the Panel to:

apply the standard of review described in Article 1911

and the general legal principles that a court of the

i nporting party would otherwi se apply to a review of a

determ nation of the conpetent investigating authority.
Since Canada is the "inporting party" and the Tribunal is the
"conpetent investigating authority,” Article 1904(3) requires the
Panel to apply the general |egal principles that a Canadi an court,
in this case the Federal Court (Appeal Division), would apply in
review ng the Tribunal's decision. The Panel nust apply the | aw of
judicial review which is applicable in the Federal Court (Appea
Di vision) using the standard or review described in Article 1911.

In Article 1911, the standard of review is defined as the

grounds set forth under section 28(1) of the Federal Court Act*

(ECA). This is incorporated into SIMA by section 77.11(4), which
states that a review may only be undertaken under a section 28(1)
gr ound.

As of January 1, 1989,° section 28(1) provides for the
foll owi ng grounds of review, nanely: that the Tribuna

(a) failed to observe the principles of natural justice
or otherw se acted beyond or refused to exercise

*RS.C 1985, c. F-7.

5> SIMA was anended by the Canada-United States Free Trade
Agreenent | nplenentation Act. S.C. 1988, c. 65 which canme into
force on January 1, 1989. See also s. 77.29(c) of SIMA




its jurisdiction;
(b) erred in law in making its decision or order,
whet her or not the error appears on the face of the
record; or
(c) based its decision or order on an erroneous finding
of fact that it nmade in a perverse or capricious
manner or without regard to the material before it.
The exact basis for reviewing the Tribunal's decision requires
an exam nation of the applicable admnistrative |aw for exercising
judicial review on the grounds set forth under section 28(1) of the

ECA.

(b) Error of Jurisdiction
(1) The Standard: Correctness

The standard of review for an error of jurisdiction is the
correctness test.® In interpreting the jurisdiction granted to it
by the statute, the tribunal nust be correct. |If the tribuna
proceeds to make a decision on an incorrect assessnent of its
jurisdiction, the decision is reviewable.

VWhat may be contentious is the determ nation of whether a

particular error may be categorized as one of jurisdiction. An

6 See, for exanple, Syndicat des enployes de production du
Quebec et de |'Acadie v. Canadian Labour Relations Board, [1984]
2 SSCR 412 [hereinafter Syndicat], U.E.S., Local 298 v.

Bi beault [hereinafter Bibeault], Dayco (Canada) Ltd. v. CAW
Canada, [1993] 2 S.C R 230 [hereinafter Dayco], Teansters Union
v. Massicotte, [1982] 1 SSC R 710 [hereinafter Massicotte],

CAl MMW v. Paccar of Canada Ltd.. [1989] 2 S.C. R 983

[ herei nafter CAl MMAW, Canadi an Union of Public Enpl oyees., Local
963 v. New Brunsw ck Liquor Corporation, [1979] 2 S.C R 227

[ hereinafter CUPE], Blanchard v. Control Data Canada Ltd., [1984]
2 S.C.R 476 [hereinafter Blanchard].
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error is jurisdictional when a tribunal msinterprets those
statutory provisions that grant it its essential powers. |In short,
the tribunal mnust correctly perform and discharge its |egal
function.

As a general proposition, the follow ng question nust be
affirmatively answered for jurisdiction to exist:

[d]id the legislator intend the question [being asked by

the tribunal] to be within the jurisdiction conferred on

t he tribunal ?’

I n deciding when an error can be terned jurisdictional, the
approach outlined by Beetz in Bibeault® should be used. Beet z
instructs us to nove beyond theoretical constructs to a functional
and pragmatic anal ysis.

At this stage, the Court exam nes not only the wording of

t he enact nment conferring jurisdiction on t he

adm nistrative tribunal, but the purpose of the statute

creating the tribunal, the reason for its existence, the

area of expertise of its nenbers and the nature of the

probl em before the tribunal.?®

The Panel "should not be alert to brand as jurisdictional, and
therefore subject to broader curial review, that which may be
doubtfully so."' Further, admnistrative tribunals should be given

the "benefit of any doubt."!! These are the considerations that

nmust be taken into account when using the pragmatic and functi onal

" Bibeault, ibid. at 1087.

8 | bid.
° lbid. at 1088.

10 CUPE, supra note 6 at 233.

11 Syndicat, supra note 6 at 441




anal ysi s.

The functional and pragmatic approach to jurisdiction
accordingly requires that a broad view be taken of the work that
the Tribunal was established to undertake. So |ong as the Tri bunal
acts within the territory defined by Beetz, an attack on
jurisdictional grounds may not succeed. This functional and
pragmati c approach has been followed in subsequent cases by the

Suprene Court, and is the established |aw in Canada. !?

(c) Error of Law

(1) The Standard When the Tribunal is Within i1ts Area
of Expertise

(1) The Standard - Deference

In exercising their powers to review decisions of
admnistrative tribunals on the basis of an error of |aw Canadian
courts have evolved the doctrine of curial deference. Si nce
tribunals have been created to fulfil an adm nistrative function
expeditiously and with expertise, curial deference has becone the

policy of Canadian courts.

12 See, for exanple, CAlMMW supra note 6, Canada (Attorney
Ceneral) v. Public Service Alliance of Canada, [1991] 1 S CR
614 [hereinafter PSAC 1], Canada (Attorney Ceneral) v. Public
Service Alliance of Canada, [1993] 1 S.C.R 941 [hereinafter PSAC
I1], Dayco. supra note 6.
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The essential question has now becone the | evel of deference
to be given to any particular tribunal. Prior to Dickson J.'s
judgment in CUPE,*® Canadian courts generally viewed any
interpretation by the tribunal of its governing statute as a
jurisdictional interpretation.'* Any such interpretation by the
tribunal had to be correct if it was to stand up on judicia
revi ew. CUPE changed this approach. In CUPE, Justice D ckson
reiterated the need for curial deference, not only in identifying
statutory interpretation by tribunals as jurisdictional, but in the
| evel of correctness required by tribunals in interpreting non-
jurisdictional provisions.?

The level of deference to be accorded to a tribunal is
reflected in a progression of Suprenme Court decisions beginning
with CUPE and culminating in the recent Dayco'® deci sion.

The factors to be taken into account in determning the |evel

of deference were enunciated in United Brotherhood of Carpenters

and Joi ners of Anerica, Local 579 v. Bradco Construction Ltd.' as

bei ng:

the | egislative provisions which govern judicial review,
the wording of the particular statute conferring
jurisdiction on the adm nistrative body, and the conmon
law relating to judicial review of adm nistrative action

13 Supra note 6.
14 PSAC |, supra note 12 at 650, per Cory, J.

15 CUPE, supra note 10 at 235-236.

16 Supra note 6.
1771993] 2 S.C.R 316 [hereinafter Bradco].
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includi ng the comon | aw policy of judicial deference.?!®
These are all issues that nust be addressed in answering the
guestion, "how nmuch deference did the legislature intend this

Tribunal to receive in a review?" As Sopinka J. said in Bradco,
[d]etermning the appropriate standard of review,
therefore, is largely a question of interpreting these
| egislative provisions in the context of the policy with

respect to judicial deference.?!®
Until recently, it was thought that a privative clause in the

statute was determnative of the level of deference given to a

Tribunal. Generally speaking, a privative clause refers to express

| anguage found in the enabling statute which seeks to "protect"” the

Tribunal's decision fromreview. By way of exanple, Section 76(1)

of SIMA provides that "...every order or finding of the Tribunal
under this Act is final and conclusive". (See also discussion of
this clause infra). If there was a privative clause, then any

| egal errors a tribunal nade that were within its jurisdiction were
not reviewable unless the legal error was so great that it was
"patently unreasonable.” La Forest J. in Dayco nade clear that
such an approach was not necessarily correct:
| cannot accept that courts should mechanically defer to
a tribunal sinply because of the presence of a "final and
bi nding" or "final and conclusive" clause. These
finality clauses can clearly signal deference, but they
shoul d al so be considered in the context of the type of
question and the nature and expertise of the tribunal.?

A careful reading of the cases prior to Dayco indicates that

18 | bid. at 331-332 per Sopinka J.
1 | bid. at 332.

20 Supra note 6 at 268.
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La Forest J. was not submtting a novel proposition. |In situations
where there has been no privative clause, or where there has been
a clause actually giving wider review powers to an appel |l ate body,
the policy has been one of giving deference to specialized
tribunals in interpretations of the |aw %

One end of the spectrum is represented by Bell Canada V.

Canada (Canadi an Radi o- Tel evi si on and Tel econmmuni cati ons

Conmmi ssi on) . 22 In that case, there was no privative clause

insulating the CRTC from review. | nstead, there was an appeal
cl ause which gave the Federal Court of Appeal the power to
substitute its own reasoning for that of the CRTC 2 a power greater
than a court usually has sitting in review of an admnistrative
tribunal. Even with this power, Conthier J. concluded that matters
falling squarely wthin the CRTC s area of expertise deserved
curial deference to the extent that only errors that were patently
unr easonabl e were revi ewabl e.

Thi s approach has been used in other cases where there was an

2l See Canada (Attorney General) v. Mssop, [1993] 1 S.C. R
554 [hereinafter Mssop], Bradco, supra note 25, Douglas Aircraft
Co. of Canada v. MConnell, [1980] 1 S.C.R 245 [hereinafter
Dougl as], Lester (WW) (1978) Ltd. v. United Association of
Jour neynen and Apprentices of the Plunbing and Pipefitting
| ndustry, Local 740, [1990] 1 S.C. R 644 [hereinafter Lester],
Zurich Insurance Co. v. Ontario (Human Rights Commi ssion), [1992]
2 SSCR 321 [hereinafter Zurich], Al berta Union of Public
Enpl oyees v. Board of Governors of O ds College, [1982] 1 S.C R
923 [hereinafter A ds College], Bell Canada v. Canada (Canadi an
Radi o- Tel evi si on _and Tel ecommuni cati ons Comm ssion), [1989] 1
S.CR 1722 [hereinafter Bell Canada], and St. Luc Hospital v.
Lafrance et al., [1982] 1 S CR 974 [hereinafter St. Luc].

22 Bel | Canada, ibid.

% | bid.
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appeal cl ause, and al so where there was neither an appeal clause or

privative clause.? |In Ods College,? a limted privative clause

permtted an application for certiorari or pmandanmus to review the

Board. Laskin C. J. still gave deference in the follow ng terns.

Certiorari, considered in the light of ss. 9(1) and 11,
is a long way from an appeal and is subject to
restriction in accordance with a line of decisions of
this Court which, to assess them generally, preclude
judicial interference with interpretations made by the
Board whi ch are not plainly unreasonabl e. 25

Simlarly, in Bradco,? deference also demanded a patently
unreasonabl e standard of review In Bradco, Sopinka J. determ ned
that there was no operative privative clause.?® However, the
standard of review to be applied was the patently unreasonabl e one
in view of the expertise of the arbitrator and the nature of the
probl em he had to decide. Thus, even in cases wth express appeal

cl auses (Bell Canada), no privative clauses (Bradco), or |limted

privative clauses (Ods College), deference equal to patently
unr easonabl e has been given.

The reason for this deference is clearly due to the expertise

24 See Zurich, supra note 21 (an appeal clause, although
def erence was not given since the issue was not within the
tribunal's expertise, St. Luc, supra note 21 (no privative or
appeal clause) and A ds College, supra note 21 (a limted
privative cl ause).

25 Supra note 21.

2% Qds College, ibid. at 927. Wiile Laskin, CJ. used
"plainly” in Ads College, there is little or no difference
bet ween "plainly unreasonabl e" and "patently unreasonable."

21 Supra, note 25.
28 | pbid. at 339.
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the particular tribunal has in relation to the question before it.
Where the question of lawrequiring interpretation does not relate
to the Tribunal's jurisdiction and falls squarely in the expertise
of a specialized tribunal, the patently unreasonabl e standard of
def erence will be used. ?°

Mossop is the nost recent Suprene Court decision that outlines
this approach. La Forest J. explains:

The courts have also been willing to show deference to
adm ni strative tribunals for reasons of relative
expertise. This is in addition to the normal deference
of reviewing courts in respect of questions of fact. But
the position of a human rights tribunal is not anal ogous
to a | abour board (and simlar highly specialized bodies)
to which, even absent a privative clause, the courts wll
give a considerable measure of deference on questions of
law falling within the area of expertise of these bodies
because of the role and functions accorded to them by
their consti tuent Act in the operation of t he
| egi sl ation.® [enphasis added]

This approach is confirmed by previous decisions. In Dayco,
expertise was the deciding factor in determ ning the standard of
review. 3 Douglas urges deference in all issues except jurisdiction

and errors of |aw which "approxi mate jurisdictional

i ssues in the broadest sense."3? However, the best sunmmation was

given by Wlson J. in National Corn.

2% See Bradco, supra note 17, Mossop, supra note 21, Dayco,
supra note 6, Douglas, supra note 21, Zurich, supra note 21,
Lester, supra note 21.

30 Mbssop, supra note 21 at 584.

31 Supra, note 6 at 265-267.
32 Supra, note 28 at 275.
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Wi |l e one may question whether the Court deliberately set
out to construct a "restrictive and unified" theory of
judicial reviewthrough its decisions in CUP.E , Volvo,
Douglas and O ds College, in ny view there can be no
doubt that this Court nade clear that is was not prepared
tointerfere with a specialized tribunal's interpretation
of its constitutive leqgislation where the interpretive
exerci se was one that was within the tribunal's area of
expertise and where the inpugned interpretation was not
patently unreasonabl e. 3

(2) The Level of Deference
In determ ning what | evel of deference is to be given to the
Tribunal, the statute nmust be exam ned. Section 76(1) of SIMA is
an exanple of a privative clause which is one factor to consider in
entitling the Tribunal to deference. Section 76(1) reads:
Subject to this section, subsection 61(3), paragraph
91(1)(g), section 96.1 and Part 11, every order or

finding of the Tribunal under this Act is final and
concl usive. [enphasis added]

We do not accept the argunent that section 76(1) is not a
privative clause for the foll ow ng reasons.

The Panel operates under Part 11 of SIMA and thus the
findings of the Tribunal are final and concl usive subject to Part
1. "Subject to" does not nean that the privative clause no | onger
exists. Cearly, the words "final and concl usive" have privative
effect and it woul d be unreasonable to ignore their presence in the

statutory schene.

The second aspect that nust be examined is the expertise of

3% National Corn Growers Assn. v. Canada (Inport Tribunal),
[1990] 2 S.C R 1324 at 1341-1342 [hereinafter National Corn].
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the ATT. WIlson J.'s remarks in National Corn are helpful in this

regard.

More precisely, it seenms to nme that it is for the
Tri bunal , staffed by experts famliar wth the
intricacies of international trade relations who are in
the business of dealing with a large volune of trade
rel ated cases, to decide what docunents nmay or may not be
of assistance in interpreting the Act.3

VWhile National Corn dealt with the Canadian Inport Tribuna

(AT) the Tribunal (CITT) is the direct successor to the CIT and,
it can be assuned, staffed by simlar experts. Simlarly, the
Tribunal's area of expertise is highly specialized.

Faced with the highly charged world of internationa
trade and a clear legislative decision to create a
tribunal to dispose of disputes that arise in that
context, it is highly inappropriate for the courts to
take it upon thenselves to assess the nerits of the
Tri bunal's concl usions about when the governnment may
respond to another country's use of subsidies. |If courts
were to take it upon thenselves to conduct detailed
reviews of these decisions on a regular basis, the
Tribunal's effectiveness and authority would soon be
ef fectively underm ned. %

These principles strongly suggest to the Panel that the
Tribunal's interpretation of the |aw deserves deference which
serves to protect the Tribunal from review save in those cases
where such interpretation is patently unreasonabl e.

(3) Patently Unreasonable Defined

It still remains to determne what is neant by the phrase

"patently unreasonable.” The original termwas defined by D ckson

in CUPE, and indicates that the Tribunal nust be nore than just

3 1bid. at 1348 (enphasis added).
3 | bid. at 1349-1350 (enphasis added).



"wrong. "

... [Was the Board's interpretation so patently
unreasonable that its construction cannot be rationally
supported by the relevant legislation ...?3%

The test has been described as a "severe test."?

The test has also been phrased in different ways. For

exanple, if the interpretationis "...not clearly irrational, that

is to say evidently not in accordance with reason..it should be
allowed to stand".*® However, as La Forest J. stated in CAl MAW

The enphasis should not be so much on what result the
tribunal has arrived at, but on how the tribunal arrived
at that result. 3

Sopinka J. offered another approach in determning what is
patently unreasonabl e.

A patently unreasonable error [of law] is nore easily
defined by what it is not than by what it is. This Court
has said that a finding or decision of a tribunal is not
patently unreasonable if there is any evidence capabl e of
supporting the decision even though the review ng court
may not have reached the sane conclusion (citing Lester)

the court will defer even if the interpretation given
by the tribunal to the collective agreenent is not the
"right" interpretation in the court's view nor even the
"best" of two possible interpretations, so long as it is
an interpretation reasonably attributable to the words of
t he agreenent. 4

The Panel is of the view that deference is to be accorded to

the Tribunal when it is acting within its jurisdiction and squarely

36 CUPE, supra note 6 at 237

37 Bl anchard, supra note 6 at 493.

3 PSAC I, supra note 12 at 963, per Cory, J.

39 Supra note 6 at 1004.

40 Bradco, supra note 17 at 340-341




within its area of expertise.
This deference should be of a "patently unreasonable”
standard. This standard of review does not:

extend to general questions of law .... These are
ultimately matters within the province of the judiciary,
and involve concepts of statutory interpretation and
general |egal reasoning which the courts nust be supposed
conpetent to perform The courts cannot abdicate this

duty to the tribunal. They nust, therefore, reviewthe
tribunal's decisions on questions of this kind on the
basi s of correctness, not on a standard of

reasonability.*
La Forest J. expanded on these remarks in Dayco:

As | noted in Canada (Attorney CGeneral) v. Mssop, [1993]
1 SCR 554, while courts will defer to arbitrators or
other tribunals on certain determ nations of |aw having
regard to their relative expertise or to the role or
functions accorded to them under their constituent
legislation (including issues related to efficiency),
ot her nore general questions of |law unrelated to these

factors do not call for the same level of judicial
def erence. For the purpose of deciding whether a
guestion is one on which deference should be shown, the
courts may have recourse to many of the sane factors that
have been used in a pragmatic and functional approach to
jurisdiction. 4

(d) Duty to Give Reasons

The Tribunal has a statutory duty to give reasons for its
deci si on. Section 42(3) requires the Tribunal to prepare and
distribute the reasons for making its findings. The relevance of

this provision to our case relates to the Conplainant's argunent

4l Mbssop, supra note 21 at 585.

42 Supra note 21 at 269.
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t hat inadequate reasons were given by the Tribunal for its failure
to grant an exclusion order to the Conplainants (see further
di scussion infra).

A failure to give adequate reasons is an error of law®® It
can also anmbunt to a denial of natural justice (see Blanchard
di scussion infra).

The Panel notes that the adequacy of the reasons given by the
Tribunal is not an issue that is squarely within the Tribunal's
expertise. Rather, it is a general question of law and the
Tribunal nust be correct in its interpretation of what are
sufficient reasons. How detailed the reasons nust be to be
adequate is a question of degree.

Whilst it is clear that the reasons given nust not
disclose a legal error by the tribunal in its
interpretation of the relevant |egislation and that the
reasons nmust be intelligible and adequately neet the
substance of the argunents advanced before it, it is
difficult to state precisely the standard of adequacy to
which the Courts hold tribunals. Much nust inevitably
depend upon the particular circunstances and the
statutory context.*

This inprecision is understandable. On the one hand, reasons
shoul d:

...enabl e persons whose rights are adversely affected by

an adm nistrative decision to know what the reasons for

t hat decision were. The reasons nmnust be proper,
adequate, and intelligible. They nust also enable the

4 R Dussault and L. Borgeat, Adm nistrative law, A
Treatise, vol. 4, 2nd ed. (Toronto:Carswell, 1990) at 138. See
al so Proulx v. Public Service Staff Relations Board, [1978] 2
F.C. 133 at 145 (C. A ). Blanchard supra, note 6 at 500.

4°J. M Evans, De Smith's Judicial Review of Administrative
Action, 4th ed. (London: Stevens and Sons Ltd., 1980) at 150-151.
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person concerned to assess whether he has grounds of
appeal . %°

Merely stating the statutory rule under which a decision is given
is not sufficient.?

On the ot her hand,

...atribunal is not required to nmake an explicit witten

finding on each constituent el enent, however subordi nate,

|l eading to its final conclusion. ¥
| f the reasons show "why or how or upon what evidence the del egate
reached its conclusion"* any statutory requirenent wll be
satisfied. Wien the decision is one where the Tribunal is entitled

to use its expertise, the specificity of those reasons is further

reduced. #°

(C) Error of Fact
Section 28(1)(c) of the ECA establishes several conditions
whi ch nmust be net before a decision of the Tribunal can be attacked

on the ground of an error of fact.

45 Done Petroleum Ltd. v. Public Uilities Board (Al berta),
2 AR 453 at 472 (per. Sinclair, J.A), aff'd [1977] 2 S.C.R
822.

46 Hannl ey v. Ednonton (1978), 7 Alta. L.R (2d) 394 (C. A).
See also S. Blake, Adm nistrative Law in Canada (Toronto:
Butterworths, 1990) at 56.

47 Service Enpl oyees' International Union, Local 333 v.
Nipawin District Staff Nurses Association (1974), 41 D.L.R 3d 6
at 13, [1974] 1 WWR 653 at 659 (Sask. C. A).

48 Jones and de Villars, Principles of Administrative Law
(Toronto: Carswell, 1985) at 234.

4% Evans, supra note 45 at 328.
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a. The Tribunal nust be found to have nade an
"erroneous" finding of fact;
b. the erroneous finding of fact nmust have been made
i in a perverse or capricious nmanner, or
ii. wthout regard for the nmaterial before it; and
C. t he deci sion nust have been based on the erroneous
finding of fact.?®°
These requirenents are further restricted by the view that findings
of fact should only be disturbed in the nopst exceptional
ci rcunst ances. %!

Sarco Canada Ltd.* indicated one of the exceptiona

ci rcunst ances.
[ TIhe Court will not interfere with such a finding unless
there was a conpl ete absence of evidence to support it or
a wong principle was applied in making it.?%3
Addi tionally, findings of fact should not be reviewed "unless a
particular result is so inevitable on the facts that any other
concl usi on woul d be perverse">4

In summary, the standard of review for any factual error is

very high and we nmust be gui ded by the above factors when invited

50 Rohm & Haas Canada Ltd. v. Anti-Dunping Tribunal (1978),
22 NNR 175 at 176-77.

51 See Rohm ibid. at 177, Lester. supra note 21 at 687-688,
Nati onal Corn, supra note 33 at 1381.

52 Sarco Canada Limted v. Anti-Dunping Tribunal, [1979] 1
F.C. 247 (C.A).

3 | bid. at 254.

54 Webe Door Services Ltd. v. Mnister of National Revenue,
[1986] 3 F.C. 555 (C A).
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to review questions of fact. Havi ng set out the appropriate
standard of review, it is now possible to exam ne each of the

errors that were all eged by the Conpl ai nants.

11. CAUSATION

(A) Introduction

Wth respect to the Tribunal's finding that the dunping of
U.S. inports caused material injury to the production in Canada of
cold-rolled steel sheet, the Conplainants allege a nunber of
errors. First, the Conplainants, in effect, argued in their brief%
and oral argunent that the Tribunal nmade an error of law in
anal yzi ng the causal |ink between the dunping of cold-rolled steel
sheet into Canada and material injury to the Canadian industry, on
the basis of cumulation of U S. inports. This is distinguishable
fromthe issue al so raised by conplainants regarding the Tribunal's
error in not excluding the U S. Five, which addresses the question
of producer exclusion based on an alleged | ack of causation by the
"U 'S Five". % Conplainants asserted at the hearing that they did

not contest the findings of the Tribunal wth respect to the United

55 Conpl ai nants' Brief, at 37.

56 See infra at page 51.
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States as a whole, 5 but argued that the Tribunal erred in
determining injury on the basis of an analysis by cunulation,
rat her than determ ni ng whet her Conpl ai nants, the U S. Five, caused
injury. Consequently, the Panel has franmed this issue for review
in the following way: did the Tribunal nmake an error of law in
anal yzi ng causation on the basis of cunulation of inports fromthe

United States?

Second, the Conplainants allege errors with respect to the
Tribunal's findings on volunme and pricing. The errors alleged
regarding the Tribunal's findings on pricing and market share
relate exclusively to the Conplainants, the U S. Five. In this
category of errors, Conplainants contend that the Tribunal failed
to consider that average prices of inports of the U S. Five were
consistently higher than the price of donmestic producers, that the
Tri bunal ignored that there was no price undercutting by the U S
Five, and that the Tribunal's findings were erroneous in |ight of
the small and declining nmarket share of the U.S. Five. The Panel's
review of these allegations of error will address the question of
whet her the Tribunal erred in finding causation with respect to
pricing and market share for the United States as a whol e.

Third, while the Conplainants, as indicated above, did not
contest the findings of the Tribunal wth respect to the United

States as a whole, *® they contended that the Tribunal nade various

57 Transcript of Public hearing, Flavell, vol. |, at 73.

58 Transcript of Public Hearing, Flavell arg., at 73.
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errors of fact and law by its refusal to consider non-dunping
factors. °° This indirectly attacks the Tribunal's finding of
causation with respect to the United States as a whole. The
speci fic non-dunping factors alleged to have caused the injury are:
(1) rationalization and productivity inmprovenent of U S mlls;
(2) the econonmic recession in 1990 and 1991; ¢ (3) strikes at
donestic producers Algoma and Stelco in the latter part of 1990; 62
(4) the effect of tariff reductions under the Canada-United States
Free Trade Agreenent; % (5) a shift fromcold-rolled to corrosion
resi stant steel sheet; °® and (6) fluctuations in the exchange rate
of the Canadian dollar. ¢ The Panel's review of these all egations
of error will address the question of whether the Tribunal erred in
findi ng causation wth respect to non- dunpi ng factors
(rationalization, recession, strikes, FTA, shift fromcold-rolled
to corrosion-resistant steel, and fluctuations in currency) for the

United States as a whol e.

59 Conpl ai nants' Brief, at 48.

60 Conpl ai nants' Brief, at para. 74.

61 Conpl ai nants' Brief, at 51-54.

62 Conpl ai nants' Brief, at 48-51.

63 Conpl ai nants' Brief, at 24.

64 Conpl ai nants Brief, at 54-55.

65 Conpl ai nants' Brief, at 55-57.




(B) Cumulation

The Tribunal concluded "that the dunping in Canada of cold-
rolled steel sheet originating in or exported from the United
States of Anerica has caused, is causing and is likely to cause
material injury to the production in Canada of |ike goods. . ."

In concluding this, the Tribunal assessed the cunul ative effect
of the dunped goods from all subject <countries. ¢ The
Conpl ai nants, on the other hand, argue that the Tribunal should
have "deal [t] specifically with Conplainants and their detailed
case for an exclusion based on the particular facts of their
participation in the market," which, they contended, indicated a
| ack of wunderpricing and other factors with respect to the US
Five that should have excul pated themfromliability. %  Because
of these factors, Conplainants contend, the Tribunal erred in its
determ nation that cunulated inports (including those of the U S
Five) caused material injury to the Canadian industry. Thus,
Conpl ai nants rai se the issue of whether the Tribunal nade an error
of law in anal yzing causation on the basis of cunulation of inports
fromthe United States. In reviewng this question of law, the
Panel , as di scussed above, ® will determ ne whether the Tribunal's

interpretation of the | aw was patently unreasonabl e.

66 St at enent _of Reasons, at 32.

67 | bi d.

68 Conpl ai nants' Brief, at 23.

69 See supra at page 1.
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SIMA 42(1)(a)(i) requires the Tribunal to establish "[w hether
t he dunping or subsidizing of subject goods...has caused, 1is
causing, or is likely to cause material injury."” Neither SIMA nor
the GATT Anti-dunping Code 7 expressly require the Tribunal to
determ ne causation on the basis of individual sources or on the
basis of cunulating dunped inports from all sources under
i nvestigation. Thus, the decision to cumulate is left by law to
the discretion of the Tribunal.™

Furthernore, the determ nation of causation through cunul ation
analysis is deeply rooted in the practice of the Tribunal. I n

Hitachi v. Anti-dunping Tribunal, 2 the Suprene Court of Canada

held that the CITT is not required to relate its findings of
material injury to each exporter, and that it can properly make a
finding of material injury in respect of all goods from a given

country irrespective of whether, in the case of sone, there was no

70 See di scussion of the relevance of GATT, infra at page
27.

L Conplainants' Reply Brief, at 66.
The Conpl ai nants even conceded in their reply brief and
in oral argunent that,

the Tribunal may, and often does cunul ate.

However, cunulation is not obligatory; it is

not required by SIMA or the Gatt Anti-dunping
Code. Cumulation is the nanme given to what the Tribunal does, in
the exercise of its discretion, when considering the inpact of
i njury-causing inports globally rather than on a source by source
basi s.

The Conpl ai nants further acknow edge that after
causation based on cunulation is found, the Tribunal may consider
"properly presented" cases for exclusion.

2 (1979), 1 S.C.R 93, 93-94.
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evidence before it of injury or likely injury. Tri bunal s have
consistently rejected argunments of de mnims inpact (e.g., zero
margi ns of dunping, very l|low volunmes of inports, or |ack of
evidence of lost sales) made by individual inporters in their
finding of material injury and causation.  The Tribunal stated
that "Even when dunped inports fromcertain sources are small and

‘cannot be found to have contributed significantly to the plight of

the domestic producers when considered separately,’ it is their
cunmul ative inpact conbined with all other inports which is to be
assessed in considering the question of material injury." 7

As the Tribunal stated, "[It] assessed the cunul ative effect
of all inports from the nanmed countries. . . [Qnly after the
cumul ative effect of the dunped goods from all subject countries

has been anal yzed that exclusions, if any, can be envisaged.'""

73 Sacilor Acieres, et al. v. Anti-Dunping Tribunal, et
al. (1985), 9 CE R 210 (C A ); Wde Flange Steel Shapes
Oiginating in or Exported from Spain (1988), 15 C. E. R 241,
Inquiry No. Ct-7-87; Gl and Gas Well Casing Originating in or
Exported from Aregentina, Austria, the Federal Republic of
Germany., the Republic of Korea and the United States of Anerica
(1986), 11 C.E.R 213, Inquiry No. Cl T-15-85.

& St at enent _of Reasons, at 28, citing Certain Carbon and
Alloy Plates Oiginating in or Exported fromBel gium Brazil,
Czechosl ovakia, the Federal Republic of Gernmany., France. the
Republic of South Africa. the Republic of Korea., Ronmania. Spain
and the United Kingdom (1983), 6 C.E. R 21 at 33-34; Anti-dunping
Tribunal Inquiry No. ADT-10-83, Statenent of Reasons, Decenber
29, 1983, at 9-10.

75 St at enent _of Reasons, at 28.
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Accordingly, the Panel finds that the decision to cunulate with
respect to individual countries is within the Tribunal's discretion

and no reviewable error has been commtted.

(C) Pricing and Volume

As indicated above, this appellate claim also involves the
i ssues of pricing and nmarket share (volunme). The Conpl ai nants urge
us to review whether or not the Tribunal erred in finding causation

with respect to pricing and nmarket share (volune). 7’6

(a) Pricing

Conpl ai nants argue that the prices at which goods of the U S
Five were sold were consistently higher than the prices prevailing
in Canada at the tine. Thus, they allege that the Tribunal erred
in law by ignoring evidence that the Conplainants were not
undercutting the Canadi an conmpetitors, which they claimis nandated
by the Anti-dunping Code, Art. IIl (2). 77 The Conplainants also
allege "failure of the Tribunal to appreciate that the
Conpl ai nants' higher prices could not have caused | ost sales due to
price suppression or price erosion was a finding of fact nade

"W thout regard for the material before [it]' and therefore

76 Conpl ai nants' Brief, at 48.

” Anti-Dunping Act, R S.C. 1970, c. A-15, ss. 16(3).
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deserving of review and remand."” ® They argue that the evidence
provided by the Tribunal staff's pricing survey failed to support
the finding that price undercutting caused injury because inports
from the US. Five were consistently higher than the prices

prevailing in Canada during the period of inquiry, 1989-1992.

(1) Error of Law with Respect to the GATT Anti-dumping
Code, Art. 3(2)

Conpl ai nants' claimof |legal error involves the question of
whet her the Tri bunal properly considered instructive GATT
provi si ons when determ ning causation. In particular, they argue
that the follow ng provision was not appropriately applied by the
Tri bunal :

Wth regard to the effect of the dunped inports on

prices, the Investigating Authorities shall consider

whet her there has been a significant price undercutting

by the dunped inports as conpared with the price of a

i ke product of the inporting country, or whether the

effect of such inports is otherw se to depress prices to

a significant degree or prevent price increases, which

ot herwi se woul d have occurred, to a significant degree.

GATT Anti-dunping Code, Art. 3 (2).

As discussed infra, ° GATT obligations are Canadi an | aw and
are to be applied by the Tribunal and this Panel only if they are
i npl emented into donestic law. O herwi se they may be referred to

in interpreting anbiguous termnology intended to inplenent

8 Conpl ai nants' Brief, at 23, citing Federal Court Act
section 28(1)(c).

[ See infra at page 27
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Canada's obligations, or to guide the promulgation of donestic
legal rules to inplenment them 80 Thus, in reviewing this
chal l enge, the Panel is not required to apply the requirenents of

Article 3(2), only those aspects of it, if any, that are contained

in donmestic legislation or admnistrative rules. Thi s Panel,
accordingly, wll decide whether the Tribunal's consideration of
price was patently wunreasonable in light of the applicable

| egi sl ation and adm nistrative regul ati ons.

The Tribunal rejected using average prices as an indicator of
material injury and noted that there were "drawbacks of average
prices as an indicator, particularly for inport prices." 8 The
Tribunal noted that average U S. prices were high, but stated that
"differences in average prices are clearly due to different product
m xes, which was confirned during testinony." B8 Further, the
Tribunal noted the "[a]verage prices for sales of inports,
particularly those fromthe United States, do not represent prices
for all sales made in the narket." B8 It is clear that the
Tribunal relied primarily on a finding of price erosion and price
suppressi on, supported by account specific evidence of |ost sales

and | ow price offerings, and sone evidence of undercutting. 3 The

80 See e.g., Canadian International Trade Tribunal Rules,
SOR/ 91- 499, Canada Gazette Part |1, August 28, 1991.

81 St at enent of Reasons, at 25.

82 St at enent of Reasons, at 17.

83 St at enent of Reasons, at 17 n. 11

84 St at enent _of Reasons, at 17 and 24.
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Tribunal found that the allegations of the donestic industry were
corroborated by the testinmony of end-users and information provided
in response to questionnaires. ®  Thus, the Tribunal did consider
price as the necessary nexus -- primarily low price offerings-- but
al so lost sales due to | ow prices causing price erosion.® In view
of the Tribunal's explanation, therefore, we do not find an error

of | aw.

(i1) Error of Fact with Respect to Pricing

The second alleged error asserts that the Tribunal erred in
properly evaluating the evidence with respect to the causation of
pricing factors to injury. Wi | e Conpl ai nants have attenpted to
have us review the evidence supporting or not supportive of
causation against the U S. Five, the Tribunal nade its findings
wWth respect to the U S, industry as a whole, and we have al ready

i ndicated that the Tribunal had discretion to do so. &

The Panel reviews here whether the Tribunal's finding of
causation with respect to the United States as a whole is
reasonably supported by the evidence before the Tribunal. In this

case, the donmestic industry participants substantiated their

85 St at enent _of Reasons, at 26.

86 St at enent _of Reasons, at 25-27.

87 See supra, at page 25.
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al l egations of |ost sales and | owpriced offerings obtained from
guestionnaires, internal menos, field reports and witten
quot ati ons, purchase orders and invoices. %8  The evi dence supports
the Tribunal's findings of the role that the steel service centres
and autonotive purchasing sector played on the industry. # Dofasco
and Stelco both offered testinony from independent autonotive
sector w tnesses and docunented sal es and purchaser questionnaires
evidencing lost sales and lowpriced offers of American inports
occurring during the investigative period. There was al so
evi dence that service centres sold |owpriced steel from various
U. S. sources, and evidence of |ost sales and undercutting responses
by Canadi an producers to conpete with dunped inports. The Tri bunal
anal yzed "specific market-sector evidence and the allegations of

| ost business and price erosion filed by the participants to verify

what role dumping played in the erosion of prices." % and
concl uded:
The evidence showed that the nost significant price erosion

took place in those segnents of the market where inports were
present, e.g. steel service centres and the autonotive, tubing

and strapping industries. In nost of these segnents, the
quality of the goods and technical support services are |ess
crucial. On the other hand, prices declined only marginally

in the appliance sector, where inport penetration was |limted
and where the donestic industry has a long, established
presence based on high level of service. Thus, a significant
correlation exists between the extent of price erosion on the

88 St at enent _of Reasons, at 26.
89 St at enent _of Reasons, at 25-26.
90 St at enent _of Reasons, at 26.

o1 Statenent of Reasons, at 25 (enphasis added).
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one hand, and the level of inports on the other.?®
The Tribunal noted steel service centres inpacted industry prices
and the distribution of cold-rolled steel sheet as the | argest
coll ective buying segnent of the subject market. As the | argest
buyers, they were the main focus for inport conpetition. 9 Mor e
significant is the fact that this market sector increased its share
of inports fromone quarter to one third between 1989 to 1992. %

The effect that steel service centres had on market prices
further illustrates the Tribunal's reasoning not to use average
price as the nexus to find causation. The Tribunal acknow edged
average prices increased between 1991 and 1992, but these prices
did not reflect the depressive effect that U S. inport prices had
on the market since these average prices were based only on 60
percent of the inports. °  The Tribunal indicated:

the average price data for sales of U S. inports exclude sal es

by nunerous small steel service centres and traders whose

sal es account for roughly 40 percent of inports from the

United States, which wtnesses characterized as being

di sruptive in their nmarketing in Canada. °°

Service centres purchased U S. inports and paid | ower prices

than those available from the donestic mlls. ¢ The Tri buna

noted the effect of inport purchases at |ow prices were pervasive

92 St at enent of Reasons, at 25.
93 St at enent of Reasons, at 25.
94 1 bid.
9 St at enent of Reasons, at 24.
96 1 bid.

97 St at enent _of Reasons, at 25.
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t hroughout the entire market because the service centres, in turn,
passed the low prices to end-users, thus contributing further to
the price depression and pressure on the donestic industry to | ower
its prices for direct sales to end-users.

The Tribunal heard evidence that, during the review period,
this sector was subjected to |lowpriced inport offerings fromthe
U.S. and that these offerings contributed to price erosion by
establishing a floor price which the donestic producers were forced
to neet. % The Tribunal found that "(t)he testinobny of wtnesses
confirmed that offerings from brokers and agents, often operating
with . . . facsimle nmachine[s] and tel ephone[s] were particularly
disruptive in the marketplace" as they continually set prices
through |l owpriced offerings. 1 These offerings were evident in
1989- 1990 and continued in 1991-92, 101

Donmestic producers filed evidence and confirnmed their
allegations with testinmony of wtnesses from the steel service
centres. Il'lustrating that the steel service centres were
regularly receiving very lowpriced inport offerings fromvarious
brokers and potential exporters fromU. S. suppliers. The donestic

producers denonstrated they were forced to submt |ower bids and

9% | bi d.
9 | bi d.
100 | bi d

101 | bi d
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reduce prices in order to conpete with prices established in the
mar ket by the lowpriced offerings in 1990-92 even in instances
where no sal e was nade.

The Tribunal concluded that it "is convinced that the donestic
i ndustry has denonstrated that, in the period frommd-1991 through
1992, both sales and offerings of lowpriced inports from the
subj ect countries were driving prices down in Canada." 192 W find
no error of fact in the Tribunal's conclusion concluded that the
evi dence confirmed inports fromthe U S. played an inportant role
in the price erosion over the analysis period. "Wi | e average
prices of US. inports were higher in 1992 than in 1990 or 1991,
such prices were found to be dunped, and it was to these depressed
price levels that Canadi an producers were forced to react." 10
Thus, the Tribunal's concl usion was supported by specific evidence

of lost sales and | ow priced offerings.

(b) Market Share

The Conplainants also allege the Tribunal erred both in | aw
and fact in finding causati on based on the donestic industry's | ost
mar ket share during the period under investigation. 1% The

Conpl ai nants assert the Tribunal erred in |law when it did not apply

102 St at enent _of Reasons, at 27.

108 St at enent _of Reasons, at 26.

104 Conpl ai nants' Brief, at 28.
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the terns of the GATT art. 3(2) concerning a finding of causation
based on volunes of dunped inports. 10 The Conpl ai nants al so
all ege that the Tribunal erred in fact when finding causation was
due to their exports when evidence reveal ed that the total market
share for the U S. Five was approximately 2.7% and had declined

significantly in 1992, the year in which material injury was found.

106

Again, the Panel will review allegations of error of |aw and
fact by applying the appropriate standards of review, as indicated
above. 17 The Panel will not consider the argunments of the
Conpl ainants in isolation, but will review whether the finding
against the U S. as a whole is in error.

The GATT Anti-dunping Code art. 3(2) requires causation based
on the volune or nmarket share of dunped inports to be significant.
The provision states:

Wth regard to volune of the dunped inports
the investigating authorities shall consider
whet her there has been a significant increase
in dunped inports, either in absolute terns or
relative to production or consunption in the
i nporting country.

As we have previously indicated,® this GATT provision is not

itself directly applicable. Rather, to the extent it is

105 | bi d

106 Conpl ai nants' Brief, at 27-31.

107 See infra at page 1.

108 [ Adam cite to previous discussion of GATT in the
pricing/causation part of ny discussion]



i nplenented into Canadian law, e.g. at CTT Rule 61, it is
applicable. 10

Cenerally, the Tribunal noted "[t]here was no dispute that
Canadi an producers' financial performance declined over the period
reviewed . . . cover[ing] the years from 1989 to 1992 " 110 But
the Tribunal did articulate specific findings of material injury
suffered by the donmestic industry due to the volunme of dunped
i nports. Pertaining to market share, the Tribunal focused on
"indicators relating to sales in the donmestic nmarket
includ[ing] trends and |levels of inports and market shares, prices
and financial performance."” !  The Tribunal concluded "this case
is about volunes lost to inports over a good part of the period,

but especially about the decline in prices of cold-rolled stee

109 The words contained in Rule 61 are quite simlar to
GATT, art. 3(2), however it is notewrthy that the Rule refers to
"information to be provided by parties."”

"I'n considering any issue of material injury or retardation,
the Tribunal may, at any tinme, direct a party to an inquiry to
produce information in respect of the followng matters:

(a) the actual and potential volune of the dunped.
goods on the prices of |ike goods in the donestic
mar ket , including
(i) whether there has been a significant
increase in the inportation into Canada of
the dunped . . .goods, either absolutely or
relative to the production or consunption in
Canada of |ike goods. (COTT Rule 61.).

110 St at enent _of Reasons, at 109.

11 | bi d.
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sheet that characterized the period." 2

The Tri bunal found that:

[t]otal sales revenues declined further in 1992, as
slightly increased sal es volunmes were nore than offset by
a further decline of $25 in average revenue per net ton.
The Tribunal considers the | osses experienced in 1992 to
constitute material injury to the donmestic industry. As
such, the Tribunal felt it unnecessary to address the
injury suffered prior to this period.!

The Tri bunal noted that:

The market for cold-rolled steel sheet totalled some 1.1
mllion net tons in 1992, roughly the sane level as in
1991. However, the market was 20 percent snmaller than in
1989, the biggest drop occurring in 1990 (11 percent).
Donesti ¢ producers' share of sales to the market dropped
by 8 percentage points over the 1989-91 period, but
i ncreased by 2 percentage points in 1992. The conbi ned
share of the market held by sales of inports fromthe
subject countries increased from5 percent in 1989 to 13
percent in 1991. In 1992, their share decreased to 11
percent, roughly twi ce the share held in 1989. 14

Furthernore, the Tribunal found that "[i]nports from the United
States nore than doubl ed between 1989 and 1991, but declined in
1992, 115

These findi ngs cannot be understood in isolation, but nust be
anal yzed in conjunction with the rest of the Tribunal's findings.
According to the Tribunal, U S. inports declined in 1992 because

the donestic industry undercut prices to regain |ost sales and

112 St at enent _of Reasons, at 20.

113 St at enent _of Reasons, at 28.

114 St at enent _of Reasons, at 16.

115 | bi d.
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conpete with the United States' low priced offers. 116 The
Tri bunal based this finding on evidence of narket trends for the

peri od.

The Tribunal considered it significant that the Deputy
M ni ster found such a large nunber of U S. inporters dunping into
Canada during the investigation period. %7 108 of the 117
inporters dunping were fromthe U S. The Tribunal found the U S.
hel d the | argest share of inports during the inquiry period and the
wei ghted average margin of dunping for the United States for
"' sanpl ed and non-sanpl ed exporters making a voluntary subm ssion
was 17 percent." 118 The Tribunal noted that the "magnitude of
this margin of dunmping constitutes a substantially unfair price
advantage in a commodity product such as cold-rolled steel sheet.™
19 Furthermore, the Tribunal directed its attention to the U S
Fi ve when eval uating market share and material injury. There was
evi dence subm tted by donestic producers that Conplai nants nade up
30-43% of U.S. inports into Canada between 1989 and 1992. 120
Al t hough several of them were found to have 0 per cent dunping
margin, nost of their sales were to small steel service centres and

brokers who were the nost disruptive to the price stability of

116 St at enent _of Reasons, at 28.

117 St at enent _of Reasons, at 26.

118 St at enent _of Reasons, at 27-28.

119 St at enent _of Reasons, at 28.

120 St at enent _of Reasons, at 11.
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cold-rolled steel, especially in 1990, who subsequently exported to
Canada at dunped prices. 12

The record and the findings nust be read and understood in
their entirety. The Tribunal did not anal yze each fact in a vacuum
but considered their effect on each other. In doing so, the
Tri bunal could find that before the donestic industry had deci ded
on price reductions, the United States market share was higher
Once the donmestic producers decided to conpete with the | ow prices
and lowpriced sales, then the U S. nmarket share decreased as a
result of price erosion which in turn caused material injury to the
donmestic industry. Under this analysis, we cannot find that the

Tri bunal commtted a reviewable error.

(D) Non-Dumping Factors

Conmpl ainants allege that the Tribunal "failed to properly
assess the inportance of non-dunping factors in this case and has
commtted reviewable errors in this regard." 22  They assert that
non- dunpi ng factors--including rationalization, strikes, recession,
shift fromcold-rolled steel to corrosion-resistant, the FTA and
fluctuations in the exchange rate of the Canadi an dollar were the
cause for injury to Canadian cold-rolled steel sheet producers.

This Panel is therefore called upon to determ ne whether the

121 | bi d

122 Conpl ai nants' Brief, at 48-57.




- 40 -

Tri bunal properly considered the effect of such non-dunping
factors, as well as whether the evidence cited by the Tribunal for
its findings with respect to many of the alleged non-dunping
factors reasonably supports the Tribunal's findings that such

factors did not cause the injury all eged.

(a) General

Compl ainants allege that the Tribunal "failed to properly
assess the inportance of non-dunping factors in this case." 12 |In
determning whether dunping has caused injury to a Canadian
i ndustry, the Tribunal applies SIMA which was "designed to
i mpl ement Canada's GATT obligations." 124 Thus, SIMA section 42
prescribes that material injury to a donestic industry be "caused"
by the dunping of goods. This provision neans that factors that
may al so be causing material injury to the domestic industry ("non-
dunmpi ng factors") are to be separated from the dunping factors.
The GATT Anti-Dunping Code Art. 3(4) to which Canada is a party
speaks to this point:

"It nmust be denonstrated that the dunped inports are,
through the effects... of dunping, causing injury within

123 Conpl ai nants' Brief, at 48.

124 Nati onal Corn, supra note 33 at 1371

125 Anti-Dunping Act, R S.C. 1970, c. A-15, ss. 16(3).
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the nmeaning of this Code. There nmay be other factors

which at the sane tine are injuring the industry, and the

injuries caused by other factors must not be attri buted

to the dunped inports.”
While this Panel appreciates that the Code itself cannot create
donmestic |egal obligations independent of Canadian inplenenting
legislation, it may be used to clarify anbiguities in such donestic
| aws 126 as well as guide judicial and admnistrative
under st andi ngs of donestic |aw i npl enmenti ng Canada's i nternati onal
GATT obligations. 1%

Consistent with the aw and this gui dance, the Panel concl udes
that the CITT considered the non-dunpi ng factors when eval uating
causati on. It weighed and bal anced the dunping and non-dunping

factors, and decided what inportance to give to each. ' The

Statenent of Reasons describes how the Tribunal proceeded:

The Tribunal believes that nost of these [non-dunping]
factors have played a role, but that their relative
i nportance has varied over tine. To understand fully how
they affected the industry and the market, the Tribunal
has reviewed them chronologically, starting in the
1980's, and concluding with the year in which dunpi ng was
found. The objective of the Tribunal's anal ysis has been
to determne the inportance to be given to each of the
factors and, especially, to circunscribe the tinme period
in which these factors had their primary inpact on the
i ndustry. 12

After evaluating each of the non-dunping factors, the Tribuna

di scounted the effect of these factors and st at ed:

126 See National Corn Growers, supra.

127 E.q., CTT Rule 61.

128 St at enent _of Reasons, at 19-25.

129 St at enent _of Reasons, at 20.
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The Tribunal has no doubt that the dunping of cold-rolled
steel sheet has caused and is causing material injury to
Canadi an producers of cold-rolled steel sheet. Canadi an
producers chose not to match |low priced inport offers,
particularly in 1991 when they were first faced wth
i nport conpetition, thereby |osing substantial market

shar e. In 1992, the donestic industry endeavoured to
recapture part of the market share that it had lost. It
was relatively unsuccessful in neeting conpetition from
inports from the subject European countries. | nports
continued to increase through 1992 as the donestic
i ndustry could not neet their prices. It was nore

successful in nmeeting conpetition fromthe United States,
but this was achieved only by severely reducing prices.
Had it not reduced its prices, the donmestic industry's
mar ket share would have continued to decline. The
evi dence and testinony denonstrate that the |ow prices
required to obtain sales were the direct cause of the
industry's losses of $44 mllion in 1992.... The Tri bunal
considers the | osses experienced in 1992 to constitute
material injury to the donestic industry. 1

While non-dunmping factors may have effected the donestic
industry at an earlier time, the Tribunal found that they had
beconme uni nportant by 1992:

Based on this positive evidence, the Tribunal s
convinced that the donestic industry has denonstrated
that, in the period from md-1991 through 1992, both
sales and offerings of lowpriced inports from the
subject countries were driving prices down in Canada.
There may have been lingering effects of certain other
factors that the Tribunal recognized as having negatively
affected the industry earlier, but, by this tine, the
effects of these factors had beconme nmuch | ess significant
and clearly uninportant, conpared to the effects of |ow
priced inports from the subject countries.... To
summari ze, the Tribunal finds that the factors other than
dunpi ng do not explain the decline in donmestic prices in
the period frommd-1991 to 1992. 13

130 St at enent of Reasons, at 28 [footnotes omitted].

131 St at enent of Reasons, at 27 (footnote omtted).




(b) Specific Factors

Despite this general consideration of non-dunping factors
required by the law, Conplainants have further alleged that the
Tribunal has commtted reviewable error by failing to draw
concl usi ons that specific non-dunping factors caused injury to the
Canadi an industry, and that in some instances of alleged
significant non-dunping factors, the Tribunal nade erroneous
findings of fact. The Panel will | ook at each non-dunping factor

to determ ne whether there is reviewable error.

(1) Rationalization

Conpl ai nants allege that the Tribunal failed to recogni ze that
over the last decade the rationalization and productivity
i nprovenent of U S. mlls producing cold-rolled steel sheet
resulted in reduced costs which in a conpetitive market resulted in
reduced prices. ¥ The Tribunal noted that nmjor rationalization
efforts occurred in the steel industry in the 1980's. 13 These
rationalization efforts included cutting enploynment by 80 percent
bet ween the years of 1983-88, which reduced production capacities

by 40 percent. 3% Additionally, the Tribunal acknow edged that

132 Conpl ai nants' Brief, at para. 74.

133 St at enent _of Reasons, at 21.

134 | d
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t he Canadi an narket | agged behind U S. rationalization efforts and
a price discrepancy in favour of the U S. industry energed in the
late 1980's in Canada. 3%

Despite these productivity gains and rationalization efforts,
the Tribunal also found that the U S. steel industry was pl agued
during 1989-1992 with declining prices and profitability due to
overcapacity. 136 Evi dence further indicated that the U S.
i ndustry turned to the Canadian market at this time. Thus, this
Panel determ nes that the Tribunal could reasonably find that |ow
prices were not due to rationalization, but to dunped inports in

the face of a declining donestic market.

(i1) Recession

Conmpl ai nants all ege that the Tribunal nade reviewable errors
in failing to properly assess the inpact of the econom c recession
on the injury alleged by the donestic industry. The Tribuna
acknow edged "[s]oon after the Canadian industry felt the effects
of increased inports and low prices fromthe United States, the

North Anmerican nmarket experienced an econom c recession. "(The
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recession) affected demand and prices in both countries through
1990 and into 1991." ¥ However, the Tribunal ultimtely concl uded
that the continued price erosion was due to the fact that the
domestic industry was conpeting with the U'S. inporters' |owpriced
offerings in order to regain |lost sales and not with the effects of
t he recession. 138 Tribunal s have discounted the effects of a
recession when faced with continual downward pricing trends during

the sane tine frane. In Stainless Steel Plate, % the Tribuna

noted that the recession had contributed to the donestic's injury,
but that it did not explain the price erosion which took place at
the sanme tine. The Tribunal stated:

It is acknow edged on all sides that the deep economc
recession of 1982 contributed to an inportant degree to
the present depressed state of the donmestic industry
concerned. The market for plate is heavily dependent on
new capi tal -spending projects... Wth the cancellation
or deferral of projects which occurred in late 1981 and
t hroughout 1982, demand for stainless steel plate
declined dramatically. However, of equal inportance, in
the estimation of the industry is to explain the poor
financial performance in late 1981 and nore significantly
in 1982, was the effect of the price suppression and
erosi on caused by dunped inports in the domestic narket
and the loss of significant narket share. 4

Li kewise in the instant case, the Tribunal determ ned that

U.S. producers "nore than doubled [their inports] to Canada between

137 St at enent _of Reasons, at 21.

138 St at enent _of Reasons, at 24.

139 (1984), 5 C.E.R 266, at 274.
140 | pijd.
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1989 and 1991." ' |ndeed, the recession paralleled a tinme when
there was a significant decrease in price, attributed to dunped
goods. For instance, the Tribunal noted the donestic industry's
price decreased by 11 percent in 1990 and by a further 8 percent
bet ween 1989-91. %42 The Tri bunal al so recognized that:
As the industry noved through 1991, it was faced with a
relatively depressed market and |low prices. . . . From
m d-1991 onward, producers' average selling prices
continued to decline. Average quarterly prices for each
domesti c producer decreased overall between 7.5 and 13.0
percent from the second quarter of 1991 to the fourth
quarter of 1992, 143
The Tribunal reasoned that this continued decrease in price during
t he post-recessionary period evidenced that the recession did not
have an effect on "the continued drop in donestic producers' prices
bet ween the second hal f of 1991 and the end of 1992." 4  Based on
the information of pricing trends in the record and that other non-
dunping factors were insignificant, this Panel finds that the

Tribunal made no error of fact in concluding that the recessi on was

not a significant factor of injury in this case.

141 St at enent _of Reasons, at 16.

142 St at enent _of Reasons, at 22.

143 St at enent _of Reasons, at 24.

144 St at enent _of Reasons, at 24.




Giii) Strikes

Compl ai nants allege that the Tribunal commtted reviewable
errors in failing to properly assess the inpact of the strikes at
Al goma and Stelco. The Tribunal did consider the effects of the
donestic producers' strikes on the market. The strikes at Stelco
and Al gona | asted over three nonths beginning in August 1990. The
Tribunal noted that the strikes were "an inportant factor in
further enhancing the entry of inports into Canada".! Yet
domestic producers not engaged in the strikes al so experienced a
decline in nmarket share in 1991.1% Mre inportantly, there was the
downward price trend beginning in 1989 through the second quarter
of 1990, and it continued in spite of a restricted donestic supply.
147 The Tribunal attributed this decline to lowpriced inports,
"primarily fromthe United States."

Thus, the Tribunal's determ nation that there were downward
pricing trends even though there was a restricted donestic supply
of product allowed it to reasonably conclude that the strikes were

not significant factors of the material injury.

145 Gt atenent of Reasons, at 22.

146 | bi d.
147 | bi d.
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(iv) Free Trade Agreement

Conpl ai nants all ege both error of law and fact with respect to
the effect of the FTA on prices. ¥ They argue that the Tri bunal
equat ed pressures resulting fromlower prices in the United States
with injurious dunping, and therefore commtted an error of |aw
They also argue that a reviewable error of fact was made wth
respect to the price effects of the FTA

The Tribunal acknow edged the inplenentation of the FTA in
1988 had an effect on the Canadi an steel industry. ' Although the
Tribunal stated a need for nore conclusive evidence to assess
volune effects of the FTA, it focused on the FTA's inpact on prices
since the donestic industry's case was based upon price erosion and
suppression. 9  The Tribunal acknowl edged that the FTA woul d
effect price and aid in |owering Canadian prices to U S levels
because Canadi an end users woul d pressure the donestic industry to
conpete with U S. prices. 15

However, the Tribunal found the FTA did not have a significant

effect on prices. First, Canadian prices already paralleled U S.

148 Conpl ai nants' Brief, at 24.

149 St at enent _of Reasons, at 22.

150 St at enent _of Reasons, at 23.

151 | bi d.
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prices by 1991. 152 Specifically, wi tnesses for domestic industry
testified "froma strategic planning standpoint, there is a single
North American market for cold-rolled steel sheet." ™ Second, the
Tri bunal expl ai ned the evidence showed "market players nmade their
strategic decisions prior to or soon after the inplenentation of
the FTA " 1% Finally, the Tribunal rejected Conplainant's
argunent that tariff reductions had a significant inpact on prices.
Most - favoured-nation (MFN) tariff reductions totalling 0.8 percent
a year represent a fraction of the decline in prices since 1989,
and nmany US inports already entered at |ower than MFN rates or
duty-free. 1%

This Panel finds no error with respect to the Tribunal's
consideration of the FTA non-dunping factor; the Tribunal had
evi dence on which to conclude that the inplenentation of the FTA

did not significantly inpact prices on cold-rolled steel.

(v) Shift from Cold-rolled to Corrosion-resistant
Steel

Conpl ai nants all eged that the Tribunal conmtted a reviewabl e

error of fact in failing to properly assess the inpact of the shift

152 St at enent _of Reasons, at 23.

153 St at enent _of Reasons, at 22.

154 St at enent _of Reasons, at 22-23.

155 St at enent _of Reasons, at 23.
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fromcold-rolled to corrosion-resistant steel sheet. *® However,
the Tribunal rejected argunents presented by Conplai nants that the
shift fromcold-rolled steel to corrosion-resistant steel caused
the donestic industry injury. " The Tribunal stated "any shift
from cold-rolled to corrosion-resistant steel sheet would not
affect total production", because cold-rolled is a substrate of
corrosion-resistant steel sheet. 18 Furthernore, there is
substantial evidence that the donmestic industry is positioning
itself to take advantage of that market.

In Stainless Steel Plate, ™ non-dunping factors were

determned to be the cause of injury. Much of the donestic
industry's lost sales were due to the fact that they could not neet
demand for w de-plate. 1 However, in this case, the Tribuna
found no evidence to support the proposition that an increased
demand for corrosion-resistant had replaced the denmand for col d-
rol | ed. 1! Therefore, the Tribunal made no error when it found

that the shift in products did not cause the donestic industry

156 Conpl ai nants' Brief, at para. 167.

157 St at enent _of Reasons, at 23.

158 | bi d.

159 Certain Stainless Steel Wlded Pipe Oiginating in or
Exported from Taiwan (1991), 4 T.C. T. 3323. Inquiry No. NQ 91-
001.

160 | bid., at 274-275.

161 St at enent _of Reasons, at 23.
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(vi) Fluctuations in Currency Exchange Rate
The Conpl ai nants argue that the Tribunal, in failing to properly
assess the inpact of fluctuations in the exchange rate of the
Canadi an dollar, conmtted a reviewable error. 1
The Tribunal determned that fluctuations in currency did not
contribute to the donestic industry's injury where there was no
correl ation between the U S. exchange rate and U.S. inports. 1
"..[T]he Tribunal concludes that there has not been a
close rel ati onshi p between exchange rate changes and the
prices and volumes of inports from all the subject
countries. Wth respect to the United States in 1992,
however, sone exporters have adjusted their prices, with
consequent effects on volune. Many other U S. exporters
continued to price or nmake offers at prices that did not
refl ect exchange rate changes. It was in 1992, that
Revenue Canada found that inports fromthe United States
had been dunped at an average margin of dunping of at
| east 17 percent, and clearly, the price-suppressive
effects of dunping greatly outwei ghed any theoretica

price-enhancing effects of a weaker Canadi an doll ar. "

162 Conpl ai nants' Brief, at 55.

163 St at enent _of Reasons, at 23-24.

164 Adm n. Rec., v.2 at 150 and 154. 18.
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Thus, this Panel finds no reviewable error with respect to the
Tribunal 's assessnent of the inpact of fluctuations in the exchange

rate.
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I111. FAILURE TO ADDRESS AND GRANT THE PRODUCER
EXCLUSIONS SOUGHT BY THE COMPLAINANTS

(A) Introduction

The allegation that the Tribunal erred in failing to address and
grant producer exclusions sought by the Conplainants is one of five
i ssues presented in the Conplainants' Brief.!® The list of five
i ssues was repeated in the Conplainants' Reply Brief and during
Oral Argunent. However, it becane apparent early in the Oal
Argunent that the exclusions issue domnated all others. This was
one of the reasons why the panel requested all parties that w shed
to respond to submt post-hearing briefs on the narrow i ssue of the
| egal standard under Canadian law for granting producer
excl usi ons. 1¢¢

The Conpl ai nants allege that the Tribunal, wth respect to its
decision not to grant producer exclusions for the five U S
producers, "commtted an error of jurisdiction, a patently
unreasonable error of law and an egregious error of fact".?®
According to the Conplainants, the Tribunal commtted errors of
jurisdiction and law at two stages. First, in the process of

dealing wth the requested exclusions. "Furt her, once

165 Conpl ainant's Brief, at 8.

166 Transcri pt of Public Hearing, at 410.

167 Conpl ai nant's Brief, para 113.
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appropriately engaged in the exercise of jurisdiction, the Tribunal
is required by its enabling statute and admnistrative |aw
principles to give reasons for the decisions it nmakes; failure to
do so is also an error of jurisdiction and an error of law "8 |n
what follows below, we wll first consider each of the three
all eged errors as they concern the Tribunal's decision not to grant
the requested producer exclusions and then turn to the allegation

that the Tribunal failed to give reasons for its deci sion.

(B) Alleged Errors of Jurisdiction

The Tribunal's jurisdiction to grant exclusions from an
affirmati ve anti-dunping order is based on subsection 43(1) of SIMA
whi ch states:

(1) In any inquiry referred to in section 42 in
respect of any goods, the Tribunal shall...nake
such order or finding wwth respect to the goods to
which the final determnation applies as the nature
of the matter may require, and shall declare to
what goods, including, where applicable, from what
supplier and fromwhat country of export, the order
or finding applies. [Enphasis added.]?®

The Conplainants argue that the Tribunal failed to exercise its
jurisdiction with respect to the exclusions sought when it

"summarily |l unped the Conpl ai nants' subm ssions with a m scell any

168 Conpl ai nants' Reply Brief, para 177.

169 S| MA, supra note 2, s. 43(1).
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of requests not specifically dealt with".¥® |n support they cite

the foll owm ng paragraph fromthe Tribunal's Statenment of Reasons:

For the bal ance of the requests, the Tribunal was
not persuaded that exclusions were warranted. I n
several instances, the goods for which an excl usion
was requested are available in Canada. As for the
proprietary steels exported to Canada from I nl and,
no evidence was provided to denonstrate that
donestically nmade product could not be substituted
for the proprietary grade in question. As to the
requests for an exclusion for an exporter or a
country nmade by the participants represented at the
hearing, the Tribunal notes that its injury
determnation was made on the basis of total
inports from their subject countries. [Enphasis
added. ] "?

Counsel for the Conplainants elaborated in Oral Argunent why he

t hought that the final sentence of the cited paragraph (which is
underlined in the quotation) constituted evidence of the Tribunal's
failure to exercise its jurisdiction. In essence, Counsel
concl uded on the basis of this sentence that the Tribunal had not
"moved fromcunulation to dealing with the question of an excl usion
and to looking at all the facts that have been put forward on
that".?

The Panel does not agree with this conclusion. The Tribunal's
Statenent of Reasons, in a three-page section on "Requests for
Exclusions” first lists all individual exclusions sought with a

brief summary of the grounds on which excl usions were requested. !

170 Conpl ai nant's Brief, para 112.

171 St atenent of Reasons, at 32.

172 Transcript of Public Hearing, at 107-108; see al so
Conpl ai nants' Post-Hearing Brief, para 7.

173 St at ement _of Reasons, at 29-31.
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The list consists of three requests for producer exclusions (the
collective request for the five integrated U S. producers, plus
British Steel and Preussag), two requests for inward processing
arrangenents (including one for NSC), and nunerous requests for
product exclusions that concerned essentially eight product
categories (including three requests on behalf of two of the
Conpl ai nant s) . The Statenent of Reasons then presents the
Tribunal "s individual decisions for exclusions granted, which were
for the two inward processing arrangenents and three of the eight
product categories. Then, in the paragraph cited above, the
St at enent of Reasons gives the Tribunal's decision for the "bal ance
of requests".!® This paragraph first states that the Tribunal was
not persuaded that any of the other requested exclusions were
warranted. The next sentence nakes a summary statenent about the
product exclusions that were not granted, followed by a specific
reference to the request by Inland Steel. And then cones the
sentence underlined in the above citation; this sentence refers to
t he producer excl usions sought collectively by the five integrated
U S. producers, as well as British Steel and Preussag. Counsel for
these producers all had argued that their clients should be
excl uded because they had not caused material injury to the
production of |ike goods in Canada.!® The Tribunal did not accede
to this argunent, noting that: "its injury determ nati on was nmade

on the basis of total inports fromthe subject countries". This

174 1 bid., at 31-32.

75 1 bid., at 32.

at 12-13 and 29- 30.
Y77 1 bid., at 32.
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statenment echoes "the |aw' on cunul ation and exclusions that is
asserted in two places earlier in the Statenment of Reasons wth
case references.!® Thus, the Tribunal nmade a decision having
consi dered the requested producer exclusions, and it did exercise
its jurisdiction in this regard based on the | aw

In the alternative to an error of jurisdiction, the
Conpl ai nants submt that the Tribunal made an error of |aw
However, in their Brief they also attenpt to graft an error of
jurisdiction onto an alleged error of law. After dealing at | ength
with the argunent why this Panel should find that the Tribuna
commtted an error of |law when it denied the request for producer
excl usi ons, the Conplai nants submt that:

in failing to properly address the request put
before it, the Tribunal also made a reviewable
error of jurisdiction. ...In not properly
addressing the Conpl ai nants' request, the Tri bunal
failed to exercise the jurisdiction conferred upon
it by subsection 43(1) of SIMA ...,

The panel does not agree that the Tribunal conmtted a reviewabl e

error of law when it denied the requested producer exclusions.

(C) Alleged Errors of Law and Fact

The question as to whether the Tribunal nmade an error of |aw
when refusing the Conpl ai nants' requests for producer exclusions
has been approached in tw essentially different ways by

participants in this review To argue that an error of |aw

178 | bid., at 28, first paragraph under "Material |njury",
and at 29, first paragraph under "Requests for Exclusions".

179 1 bid., paras 131 and 132.
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occurred that would be revi ewabl e under paragraph 28(1)(b) of the

Federal Court Act, the Conplainants use subsection 42(1)(a) of

SIMA, legislative intent, the GATT Anti-dunping Code, as well as

past deci sions where producer exclusions were granted. Counsel for
the Tribunal, on the other hand, has responded with the argunent
that its decisions concerning exclusions are fact-specific in
nature.® As questions of fact, they would be reviewed under

paragraph 28(1)(c) of the Federal Court Act. The briefs and post-

hearing briefs of Canadian producers supporting the Tribunal
address both the error of law and error of fact argunents.!® This
panel believes that the Tribunal's decisions on exclusions should
be reviewed only under paragraph 28(1)(c) as an alleged error of

fact.

(a) Alleged Errors of Fact

The Tribunal's power to grant exclusions is derived from
subsection 43(1) of SIMA as quoted above. This provision does not
i npose a |legal standard by which exclusions are to be eval uat ed.
Thus, the decision to grant or deny an exclusion is left to the
discretion of the Tribunal and it is a question of fact. This

interpretation of the statute was confirmed by the Federal Court of

180 Brief of the CITT, para 53; Transcript of Public Hearinag,
at 355-358; and nost distinctly in the Post-hearing Brief of the
Cl 1T, paras 3-10.

181 pPost-Hearing Brief of Dofasco, Post Hearing Brief of
Si dbec-Dosco and Post Hearing Brief of Stelco.
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Appeal in Hetex Garn A.G v. Anti-dunping Tribunal.® At the tine,

the Tribunal's power to grant exclusions was based on subsection
16(3) of the Anti-dunping Act.!® Wth respect to this provision,
the Court hel d:

As | read section 16(3), the Tribunal may nake its
order in respect of all or any of the "goods to

which the prelimnary determnation ... applies”
and it was for the Tribunal, if requested to nake
the order in respect of sone, and not all, of such

goods, to decide, as a matter of fact or
di scretion, (a) whether or not there should be any
exclusion, and (b) if it decided that there should
be an exclusion, what portion or portions of the
goods shoul d be excluded. Whet her regarded as a
matter of fact or discretion, neither question is a
guestion of law falling wthin section 28(1)(b) of
the Federal Court Act. ¥

Thi s passage was quoted with approval by the sanme Court in Sacilor

Aci éries, et al. v. Anti-dunping Tribunal, et al.?®

Accepting that the test of paragraph 28(1)(c) of the Federal
Court Act should be used, the question is whether the Tribunal, in
deciding not to grant the sought producer exclusions, conmtted a
revi ewable error of fact. Paragraph 28(1)(c) provides that the
decision of a tribunal may be reviewed where it:

(c) based its decision or order on an erroneous finding
of fact that it nade in a perverse or capricious nmanner
or without regard to the material before it.?

182 Hetex Garn A.G v. Anti-Dunping Tribunal, [1978] 2 F.C
507 (hereinafter "Hetex").

183 Anti - Dunpi ng Act, supra note 77, s. 16(3).

184 Het ex, supra note 185 at 508.

185 Sacilor, supra note 72 at 215.

186 par agraph 28(1)(c) of Federal Court Act, supra note 4;
see discussion of paragraph 28(1)(c) at page 19.
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The Conplainants claimthat the Tribunal commtted "an egregi ous
error of fact" when it failed to deal in detail with the five U S
producers' requests for exclusions.?® However, the Conplainants
have not submtted evidence to support an error that neets the

standard of paragraph 28(1)(c). 188

(b) Alleged Error of Law

Al t hough this panel believes that the Tribunal's decisions
shoul d be reviewed only under paragraph 28(1)(c) as an error of
fact, we will also consider the error-of-Ilaw route under paragraph
28(1) (b) which the Conpl ai nants have suggested. It turns out that,
in this case, the result is the sane.

The Conpl ai nants have built an el aborate argunent attenpting
to establish that the Tribunal commtted an error of |aw when it
refused to grant producer exclusions to the five U S. producers.
This argunent is set out nost clearly in the Conplainants' Post-

Hearing Brief which supplenents their earlier briefs and Oal

187 Conpl ai nant's Brief, para 113.

188 The Conpl ai nants may not have attenpted this because
they do not follow the approach which | eads to the application of
the test in paragraph 28(1)(c), as they concentrated on clai mng
errors of jurisdiction and errors of law. See "Aid to Argunent”
di stributed by Counsel for Conplainants during Oral Argunent, at
2, where errors of fact are not listed for the exclusions issue,

t hough Counsel al so conceded that the Tribunal's decision to
grant or refuse producer exclusions is a fact-based determ nation
if properly engaged in, Transcript of Public Hearing, at 393-394.
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Argunent. The Conpl ai nants acknow edge, with reference to Hetex,
that the decision to grant or deny exclusion requests is commtted
to the Tribunal's discretion. But to this they add a |egal
st andar d:

When the Tribunal exercises its jurisdiction with
respect to producer exclusions, it nust be guided
by the principles in this regard set out in SIMA,
the GATT Anti-dunpi ng Code and the jurisprudence. 8

Thi s approach poses two questions. First, does any of the three
naned sources constitute a legal standard that converts the
Tribunal's fact-specific decisions concerning producer exclusions
into a | aw determ ned decision that is reviewabl e under paragraph
28(1)(b) of the Federal Court Act? Second, if so, did the Tribunal

comm<t an error or | aw?

As concerns legislation, the Conplainants start wth
subsection 42(1)(a) of SIMA which reads:

42. (1) The Tribunal, forthwith after receipt
by the Secretary pursuant to subsection 38(3)
of a notice of a prelimnary determ nation of
dunpi ng or subsidizing in respect of goods,
shal |l make inquiry with respect to such of the
followng matters as is appropriate in the
ci rcunst ances:

(a) in the case of any goods to which the
prelimnary determ nation applies, as to whether
the dunping or subsidizing of the goods (i) has
caused, is causing or is likely to cause materi al
injury or has caused or is causing retardation, or
(ti) wuld have caused nmaterial injury or
retardation except for the fact that provisiona
duty was inposed in respect of the goods;..

Fromthis, the Conpl ai nants concl ude:

It follows that if a producer proves that it is not
causing material injury, there should be no injury

189 Post - Hearing Brief of the Conplainants, para 9.
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finding against this producer. The Conpl ai nants,
therefore, submt that the intent of SIMA is such
that the Tribunal should grant exclusions to
countries and producers whose dunping "in and of
itself" does not cause or contribute to the
material injury suffered by the donestic industry. %

This passage is followed by a reference to Machi ne Tufted Carpeting
| nported or Exported fromthe United States of Anmerica.® This

reference concerns the "in and of itself" rule that the Tribunal
must apply in determning causation, but the Carpeting panel
deci si on says not hi ng about producer-specific exclusions. During
Oal Argunent, Counsel for the Conplainants went to great length to
recall how during the Tribunal's investigation he had attenpted to
denonstrate that the five integrated U S. Steel producers had not
caused material injury to donmestic production of like goods in
Canada, and he clained that, therefore, the five Conplainants were
"entitled" to producer exclusions.® However, the Conplainants
have not denonstrated that this is the |aw in Canada. Subsection
42(1)(a) of SIMA requires the Tribunal to nmake an inquiry for "any
goods to which the prelimnary determ nation applies" (as cited
above) . It is only the description of the goods in Nationa
Revenue's prelimnary determnation of dunping which sets the
l[imts for the Tribunal's inquiry; the investigation is not limted

to the individual sources for which actual dunping has been

190 Post - Hearing Brief of the Conplainants, para 11

191 Machine Tufted Carpeting Oiginating in or Exported from
the United States of Anmerica, CDA-92-1904-02 at 19.

192 Transcript of Public Hearing at 113.
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found. ! |In this case, the description included all inports of
subj ect goods fromall U S. exporters, as well as several other
countries.® The Tribunal is entitled to cunulate material injury
fromall sources covered by the description of the goods as set out
under Section Il of this decision. The Tribunal is not required to
excl ude any exporters froman affirmative material injury finding
even if in the case of individual exporters there was no evidence
of their having caused material injury or Ilikelihood of future
injury. This was established in a 1978 decision by the Suprene
Court of Canada in the H tachi case.!®® Thus, subsection 42(1)(a)
of SI MA does not constitute a |l egal basis for the Conplainants to
establish an error of |aw concerning the Tribunal's refusal to
grant the requested producer exclusions.

To establish such an error, the Conplainants also rely on the
| egislative intent of SIMA and cite government officials to the
ef fect that exporters who are not dunping or not causing materi al
injury should not be caught by the inplenentation of anti-dunping
measur es. 1% Bi nati onal panels have a mandate to review
determ nations of national authorities in accordance with the
applicable national law. Legislative intent could be relevant to
the interpretation of an anbi guous |egal provision. |In this case

there is no anbiguity in the statute.

193 Japan El ectrical Munufacturers Association v. Anti-
Dunpi ng Tribunal, [1982] 2 F.C. 816.

194 Admin. Record, Vol. 1, at 133.

195 Htachi, et al. v. Anti-Dunping Tribunal et al., [1979] 1
S.C.R 93.

196 Reply Brief of the Conplainants, para 102; Transcript of
Public Hearing, at 133-135.
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Furthernore, the Conplainants try to establish an error of |aw

by arguing that it is appropriate to seek gui dance from rel evant

portions of the GATT Anti-dunping Code in order to interpret the

provi sions of SIMA ¥ To establish the rel evance of the GATT Anti -

dunpi ng Code, the Conplainants refer to the judgnent witten by

Gonthier J. of the Suprenme Court of Canada in National Corn.?!*® The

issue in that case was whether it was patently unreasonable for the
Tribunal to nake reference to the GATT Subsidies and Countervailing
Duties Code for the purpose of interpreting section 42 of SIMA
Gont hier J. commented as foll ows:

I share the appellants’ view that in
ci rcunstances where the donestic |egislation
is unclear it is reasonable to exam ne any
underlying international agr eement . I n
interpreting legislation which has been
enacted with a view towards inplenenting
international obligations, as is the case
here, it is reasonable for a tribunal to
exam ne the donestic law in the context of the
rel evant agreenent to clarify any uncertainty.
| ndeed where the text of the domestic |aw
lends itself to it, one should also strive to
expound an interpretation which is consonant
with the relevant international obligations.
Second, and nore specifically, it IS
reasonabl e to make reference to an
i nternational agreenent at the very outset of
the inquiry to determine if there is any
anbiguity, even latent, in the donestic
| egi sl ation. 19

As nmentioned, the issue was whether the Tribunal may refer to an

197 Conpl ai nants' Brief, paras 52 and 121; Conpl ai nants'
Reply Brief, paras 178-179; Post-Hearing Brief of Conplainants,
paras 13- 14.

198 National Corn, supra note 33.

199 1bid., at 1371.
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international agreenment in interpreting its statute, not whether it

has to do so. Thus the National GCorn opinion does not say that the
GATT Anti-dunping Code is directly applicable law in Canada. Only

donmestic |l egislation can establish an obligation for the Tribunal
to follow any specific course of action. Also, the relevance of
the Code is limted to cases where there exists an anbiguity in the
donestic legislation. In this case, the statute is not anbi guous.

Even if the statute were anbiguous, the GATT Anti-dunping Code

could not assist in the interpretation because the Code is silent
on the matter of producer exclusions.

As their final attenpt to establish an error of law the
Compl ainants refer to cases in which the Tribunal did grant
producer exclusions.?? They submt that "generally"

these cases denonstrate that the Tribunal wll
gr ant pr oducer excl usi ons wher e producers
denonstrate that they should be distinguished from
other producers or countries in that their
behaviour in the market is not injurious to the
donestic industry. 2%

Even if this were generally true for cases where participants
sought producer exclusions, individual fact-specific decisions
woul d not establish a |egal standard. Havi ng revi ewed nunerous
cases drawn to its attention by various participants in this
review, the Panel accepts the Tribunal's submssion that in
"exercising its discretion to grant exclusions, the Tribunal and
its predecessors have never developed rigid rules or articul ated

i mut abl e conditions under which producer exclusions wll be

200 pPost - Hearing Brief of the Conplainants, paras. 16-31.

201 1 bid., para 16.
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grant ed. "?°2  Producer exclusions have been granted very rarely, and

the circunstances of each case are sufficiently different to

precl ude the devel opnent of a set of binding precedents.

(D) Alleged Insufficiency of Reasons

W now turn to the Conplainants' allegation that the Tribunal
commtted an error of jurisdiction or, alternatively, an error of
law by failing to give reasons for its decision not to grant the
requested producer exclusions.?® The Tribunal's obligation to
articulate reasons for an order or finding stenms from subsection
43(2) of SIMA:

43. (2) The Secretary shall forward by registered mail
to the Deputy Mnister, the inporter, the exporter and
such ot her persons as may be specified by the rules of
the Tribuna
(a) forthwith after it is made, a copy of each
order or finding nmade by the Tribunal pursuant to
this section; and
(b) not later than fifteen days after the making of
an order or finding by the Tribunal pursuant to
this section, a copy of the reasons for naking the
order or finding. [Enphasis added.]

The Conplainants' Brief alleges that "the Tribunal did not
provi de adequate, indeed any, reasons" for refusing to grant the
excl usion sought collectively by the five U 'S. producers.?* In
[ ight of the discussion above, we find that the Tribunal did give

sonme reasons. The remaining issue is whether the Tribunal's reasons

202 Post - Hearing Brief of the CITT, para 8.

203 Conpl ai nants' Brief, paras 133-138; and Reply Brief of
t he Conpl ai nants, paras 147-151.

204 Conplainant's Brief, para 133.
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are adequate. This question nust be decided on the basis of the
Canadian jurisprudence for ot her admnistrative tribunal
deci si ons. 2%

In Blanchard, the Suprene Court of Canada had to decide
whet her a | abour arbitrator's decision should be regarded as void
for lack of sufficient reasons. The Court held that a deficiency
in the reasons could not affect the arbitrator's jurisdiction,

except to the extent that the insufficiency of
the reasons is so great that it amounts to an
i nfringenent of the rules of nat ur al
justice. 20

In the Blanchard case, there was no total absence of reasons, and
t he Court concl uded:

Even if as respondent suggests the decision
was not very well worded, the arbitrator's
reasons are intelligible and it is possible to
understand the basis for his decision. Such a
wording is far from anmounting to an
i nfringenent of the rules of nat ur al
justice. 27

This Panel's task would have been easier had the Tribuna
specifically and in greater detail addressed the request for
producer exclusions. However, using the Suprene Court's standard
in Blanchard, this Panel has concluded that the Tribunal's reasons
for its decision not to grant the requested producer exclusions,

while terse and extrenely brief, are intelligible and it is

205 See "Standard of Review' section at pages 17 and 18.

206 Bl anchard, supra note 6 at 500.

207 1bid., at 501. In addition, the Court held: "In any
case, even assum ng that the reasons were insufficient, this is
an error of |aw apparent of (sic) the face of the record. \Were
there is a privative clause such errors are generally beyond
judicial review" lbid., at 478.
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possi ble to understand the basis for the Tribunal's decision. In
addition to what has been said on this when the rel evant portions
of the Tribunal's Reasons were reviewed earlier in this section,
the Panel has considered that the adequacy of reasons should be
judged by viewing a particular decision in the context of the
Tribunal's practice. The Tribunal usually determnes materia
injury on a cunul ative basis. Any exclusion left to the Tribunal's
di scretion is an anonaly. Producer exclusions are a greater
anomal y. | f exclusions are granted, the Tribunal gives nore
detailed reasons to justify the anonmalies; it gives only m ninal
reasons when a decision conforms with the generally expected
outcome. The Tribunal has set out its approach to requests for
exclusions in its Reasons,?® and it is possible for the

participants to understand the basis for the Tribunal's decision.

IV. FAILURE TO PROPERLY ASSESS IMPORTATIONS BY DOFASCO

(A) Introduction

Counsel for the Conplainants submtted that the Tribunal
committed a reviewable error by failing adequately to address
inportations of cold-rolled steel by Dofasco. By failing to
address inportations by Dofasco, the Conplainants submtted that
the Tribunal failed to act in accordance with the terns of
subsection 42(3) of SIMA and paragraph 1(i) of Article 4 of the

208 ot at enment _of Reasons, at 28-32.
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GATT Anti-dunping Code.?® Counsel for the Conplai nants cont ended

that the Tribunal's alleged failure to properly take such
i nportations into account constituted jurisdictional error, or, in
the alternative, a reviewable error of |aw

Counsel for the nenbers of the donestic industry submtted
that the Tribunal did fulfil the obligations under Article 4,
paragraph 1 of the GATT Anti-dunping Code which is expressly

incorporated into SIMA by subsection 42(3). The nmenbers of the
domestic industry contended that the Tribunal adequately addressed
inportation by Dofasco in its Statenment of Reasons. Accordingly,
the Tribunal had not commtted any error in its interpretation or
application of subsection 42(3) of SIMA or the GATT Anti-dunping
Code.

(B) The Statutory Framework

Subsection 42(3) of SIMA states that the Tribunal:

... shall take fully into account the provisions of (a)
in a dunping case, paragraph 1 of Article 4 of the
Agreenent ... on Inplenentation of Article VI of the
General Agreenment on Tariffs and Trade ..

Paragraph 1 of Article 4 of the GATT Anti-dunping Code st ates:

In determning injury the term"donestic industry" shal
be interpreted as referring to the donmestic producers as
a whole of the |ike products or to those of them whose
coll ective output of the products constitutes a nmjor
proportion of the total domestic production of those
products except that

209 Agreenent on I nplenmentation of Article IV of the
CGeneral Agreenent on Tariffs and Trade, [1980] B.1.S.D. 26th
supp. (hereinafter "GATT Anti-dunpi ng Code").
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(1) when producers are related to the exporters or
inporters or are thenselves inporters of the
all egedly dunped product, the industry may be
interpreted as referring to the rest of producers

It is noted that paragraph 1 of Article 4 of the GATT Anti -

dunpi ng Code allows the Tribunal to define the donestic industry

for the purposes of an injury determ nation exclusive of those
menbers of the donestic industry who are inporters of the allegedly
dunped product. Counsel for the Conplainants al so conceded that

paragraph 1 of Article 4 of the GATT Anti-dunping Code is

di scretionary, not mandatory. Counsel for the Conplainants
conceded, consistent with the decision of the Binational Panel in

Machi ne Tufted Carpeting??®, that the Tribunal had discretion as to

whet her or not to include Dofasco in the donestic industry. The
Conpl ai nants argued, however, that the Tribunal failed to exercise
the discretion expressly mandated by subsection 42(3) of SIMA and

the GATT Anti-dunping Code. As a result, it is necessary to

exam ne the Statenent of Reasons in order to determ ne whet her the

Tribunal did fail to exercise the statutory discretion

(C) The Tribunal®s Statement of Reasons

Subsection 43(2)(b) of SIMA specifies that the Tribunal "shal

forward ... a copy of the reasons for naking the order or finding".

210 sypra note 194.
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Where a Tribunal is required to give reasons, the reasons "... nust
be proper, adequate and intelligible".?! 1In the present case, it
must be determ ned whether the reasons given by the Tribunal are
sufficient.

The Tribunal, in its Statenent of Reasons, nmade both express
and inplied reference to Dofasco's inportation and to its
obligation under subsection 42(3) of SIMA. In the first paragraph
on page 19 of the Statenent of Reasons, the Tribunal stated:

In assessing injury, the Tribunal nust be satisfied that

the donestic injury, which forns the subject of its

inquiry, constitutes, at least, a major proportion of the

total domestic production of cold-rolled steel sheet

product s.

As authority for the above proposition, the Tribunal expressly
stated in footnote 12 on page 19:

Pursuant to paragraph 42(3)(a) of SIMA, the Tribunal nust

take fully into account paragraph 1 of Article 4 of the
GATT Anti-dunping Code ...

Therefore, the Tribunal expressly referred to the obligation
i nposed upon it through subsection 42(3) of SINA
In the first paragraph of page 19, the Tribunal stated:

For its injury analysis, the Tribunal has relied on
production figures, prices, nmarket shares and financi al
dat a. Theses indicators include the entire donestic
industry except for the financial data, which did not
include CMP. As such the requirenent to assess injury
against at least the major proportion of the total
donestic production of |ike goods has been satisfied.
[ enphasi s added].

211 Done Petroleumyv. Public UWilities Board, 2 A R 451 at
472 (Alta. S.C.).
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On page 6 of its Statenment of Reasons, the Tribunal expressly
states that the donestic industry consists of: Dofasco, Stelco,
Si dbec- Dosco and Al gona. The Tribunal said this with a clear
recognition that Dofasco was "a principal inporter” of cold-rolled
steel .?2 Having expressly recogni zed that fact, it is also clear
that the Tribunal considered the effect of such inportation on
donestic markets.?® Information with respect to inports, both
guant um and purpose, was disclosed in the Record.

Havi ng consi dered Dofasco's position as inporter, along with
ot her relevant factors, the Tribunal concluded?* that the drop in
donmestic producer prices in the relevant period "cannot be
attributed" to such factors. Rather, the Tribunal found that:

factors other than dunping do not explain the decline

in donmestic prices inthis period ... the only conpelling

reason for the decline was |ow price inports which drove

prices to even |ower |evels.?

Under the heading Material Injury?® the Tribunal explicitly
stated that, in reaching its conclusions, it had " ... assessed the
cunmul ative effect of all inports fromthe named countries".

Throughout its Statenment of Reasons, the Tribunal also nade

inplied references to the obligation inposed upon it by subsection

212 St at enent _of Reasons, at 8 and 12.

213 St at enent of Reasons, inter alia, pages 10, 11 and 20.
214 | bid., at 24 and 25.
215 | bid., at 27.

216 St atenent of Reasons, page 28.
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42(3) of SIMA. These references al so support the concl usion that
the Tribunal turned its mnd to the question of inportation by
Dof asco.

On page 8 of its Statenent of Reasons, the Tribunal stated:

Roughly seventy percent of U S. inports are accounted for

by the top twelve inporters. The principal inporters

include GM Canada, Direct Steel Inc., Dofasco, and

Karmax Heavy Stanping -- a division of Cosma

I nternational Inc.

On page 12 of its Statenment of Reasons, the Tribunal makes
reference to the Conplai nants' argunent concerning inports received
by Dofasco. The Tribunal stated:

Counsel argued that ... Dofasco inported nuch steel from

the United States, as it chose to have Bethl ehem col d-

reduce steel for it, as Stelco could not provide the

quality nor do the job according to the technical
requi renents of Dofasco.

(D) Analysis of the Tribunal®s Statement of Reasons

The issue before this Panel is whether the references which
are set out above are sufficient to satisfy the Tribunal's
obligations under Section 42(3) of SIMA. Did the Tribunal direct
its mnd to the issue of Dofasco's inportation, and did it give
sufficient reasons for including Dofasco in the donmestic industry?

The Tribunal nade express reference to Section 42(3) of SIMA
It is possible that this express reference satisfies its obligation
under subsection 42(3) of SIMA. On the other hand, as Professors

Jones and de Villars state: "Merely parroting the matters which a
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del egate is required to consider does not constitute a reason for
his action."?” Under this principle, it nust be shown that the
Tri bunal applied, rather than nerely recited, the provisions of

Article 4(1) of the GATT Anti-dunpi ng Code.

VWhile the Tribunal's Statenent of Reasons do not reveal

detail ed exam nation of Article 4(1) of the GATT Anti-dunpi ng Code,

the additional references to inportation by Dofasco which have been
set out above denonstrate that the Tribunal certainly turned its
mnd to the issue. It should be noted that the Tribunal is not
required to expressly set out each constituent step in reaching its
determ nation on this, or any other, issue. The Suprene Court of

Canada in Service Enployees' International Union, Llocal 33 v.

Ni pawi n Union Hospital??® held that a Board required to exan ne

factors leading to a decision need not give witten reasons
covering each constituent element of its process. As Dickson J.
st at ed:

The reasons for decision of the Board do not state the
nunber of persons enployed by S SR N. A and the Board did
not expressly find that S.R N.A was an enployer or
enpl oyer's agent, but | do not regard this as fatal to
the Board's jurisdiction. Atribunal is not required to
make an explicit witten finding on each constituent
elenment, however subordinate, leading to its final
concl usion. ?®* [enphasis added]

Also, in Olowski v. Attorney General of British Colunbia et

217 D.P. Jones and A.S. de Villars, supra note 48 at 234.
218 (1975) 1 S.C.R 382.
219 | pid., at 391.
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al 2?2, the British Colunbia Court of Appeal held that a tribuna
need not make express findings on subordinate matters leading to a
final determ nation
In my judgnent these decision-makers, whether they be
judges of first instance or tribunals such as the review
board, cannot be expected to articul ate every subsidiary
decision leading to a final decision or disposition
unless it is foundational to that final decision.?!
It should also be noted that subsection 42(3) of SIMA as
conceded by the Counsel for the Conplainants, nerely gives the

Tribunal a discretion to exclude nmenbers of the donestic industry

who i nport subject goods. Subsection 42(3) of SIMA does not inpose
a mandatory obligation upon the Tribunal to exclude nmenbers of the
donestic industry from an injury determ nation. I n determ ning
whet her the Tribunal commtted a reviewable error, we note that the
matter is one which is within both the Tribunal's discretion and
its area of expertise. As Professor Evans has noted: "...when the
tribunal has to forman opinion for which it is entitled to use its
expertise, it may not be required to set out its reasoni ng process
with much specificity."?2?

The Tribunal exercised its discretion to include Dofasco
within the donmestic industry in assessing injury. The Tribunal had

di scretion to do so. It exercised its discretion with ful

220 (1992) 75 C.C.C. (3rd) 138 (B.C.C. of A ).
221 |pid., at 147.

222 J.M Evans et al., supra note 44 at 328.
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awareness of its obligation under subsection 42(3) of SIMA and

Article 4(1) of GATT Anti-dunping Code as denonstrated by its

references, both express and inplied, to these provisions. As
subsection 42(3) involves a discretionary determ nation, the
Tri bunal was not required to devote any significant portion of its
reasons to that determ nation. Accordingly, we conclude that the
Tribunal did not commt any reviewable error with respect to
Dof asco i nportation and subsection 42(3) of SIMNA.

V. CONCLUSION

This Panel AFFIRMS the Tribunal's decision. The Panel directs the
Canadi an Secretary to issue a Notice of Final Panel Action pursuant

to Rule 79A of Article 1904 Panel Rul es.

SIGNED I N THE ORI G NAL BY:

Bruce Aitken
BRUCE Al TKEN, Chai rperson

Ser ge Ani ssi nof f
SERGE AN SSI MOFF

an A Hunter
AN A. HUNTER

Robert E. Lutz
ROBERT E. LUTZ

Kl auss St egenann
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KLAUS STEGEMANN

| ssued on this 13th day of July, 1994.
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SEPARATE VIEW OF PANELISTS BRUCE AITKEN AND ROBERT E. LUTZ

In view of the effort it took several of the Panelists to
agree on the adequacy of reasons that the Tribunal articulated for
its decision to deny the requested producer exclusions, we feel
conpell ed to express our opinion that brevity of reasons can be a
risk factor in a process that depends on binational panel review.
Sone panelists, while having experience with the trade |aw of their
own jurisdiction, performthe role of ascertaining and revi ew ng
the application of foreign law for the first tine. They need
reasons set out in greater detail than may be necessary for
domestic jurisprudence, especially when the issues are legally

i nportant and commercially significant.

Signed in the original by:

Bruce Aitken
Bruce Aitken

Robert E. Lutz
Robert E. Lutz

July 13, 1994
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