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1 INTRODUCTION

A)Procedural matters:

1. On May 11, 1992, the United States of Anmerica requested,
pursuant to Chapter 18 of the cCanada-U.S. Free Trade Agreement (the
"Agreenent"), that a Panel be established to decide certain
questions arising from a dispute between the United States and
Canada over exports by the latter of durumwheat to the territory

of the fornmer. Canada accepted the request on May 18, 1992.

2. Accordingly, a Panel was convened and, pursuant to
Article 1807(3) of the Agreenment, the United States and Canadi an
governments agreed on the individuals who woul d serve as panelists,
namely, the Honourable Giffin B. Bell (Chairman), the Right
Honourable Brian Dickson, P.C., E WIlliam dson, QC , the

Honour abl e Davis R Robi nson, and Robert B. Shanks, Esg.

3. Fol l owi ng the appoi ntnent of the Panel, a tinetable was

agreed upon by the Parties, as foll ows:

August 19, 1992 - United States files initial
subm ssi on

Sept enber 9, 1992 - Canada files
count er - subm ssi on

Septenber 21, 1992 - Oal hearing (OQtawa,
Canada) ;

Septenber 28, 1992 - each Party files a



suppl enmentary subm ssion; Novenber 5, 1992 -
Panel issues initial report;

Novenber 19, 1992 - Parties file objections;

Decenber 7, 1992 - Panel issues final report.

4. The United States' initial submssion and Canada's
counter-subm ssion were received in accordance with the above
tinmetable, and the oral hearing also took place as originally

pl anned.

5. However, at the conclusion of the hearing on the 21st of
Septenber, the Parties agreed, at the suggestion of the Panel, to

a revised tinetable, nanely:

Cct ober 5, 1992 - each Party files a
suppl enmentary subm ssi on

Cct ober 15, 1992 - each Party files a response
to the other's supplenmentary subm ssion

Novenber 16, 1992 - the Panel issues its
initial report;

Novenber 25, 1992 - the Parties file
objections to the initial report;

January 25, 1992 - the Panel issues its final
report.

6. In light of the inportance and conplexity of the dispute,
the Panel decided again to extend the tine for filing objections
toits Initial Report to Monday, Decenber 7, 1992. |In addition, at

the request of the Parties, the Panel afforded the Parties until



Friday, January 22, 1993 to answer the Panel's request, nmade in its
Initial Report, that they suggest an information-sharing nmechani sm
whi ch woul d protect the confidentiality of the information while
ensuring conpliance with Article 701.3. Consequently, the date for

filing this Final Report was extended to February 8, 1993.

B) Nature of the Dispute:

7. The Parties have agreed to the followng "Terns of

Ref erence", thus identifying the questions to be addressed:

(1) The Panel 1is asked to consider the
fol | ow ng:

(a) whether the term "the acquisition
price of the goods" in Article 701.3
includes solely the initial paynents
made by the Canadi an Wheat Board, or
whether it includes all paynents
made with respect to a durum wheat
crop (initial plus interimand final
paynents, if any);

(b) whether the term "storage and
handling costs" in Article 701.3
i ncl udes el evation char ges at
termnal elevators and other rel ated
char ges, such as wei ghi ng,
i nspection, and certification of
durum wheat for export, which are
performed by the Canadian Gain
Comm ssion under the authority of
t he canada Grains Act;

(c) whether the phrase "other costs
incurred by it" in Article 701.3
i ncludes freight rate paynents nade



by the Canadi an Gover nnent pursuant
to the Western Grain Transportation Act
for the shipment of durum wheat to
Thunder Bay, Ontario, for export to
the United States;

(d) whether the phrase "other costs
incurred by it" in Article 701.3
i ncludes freight costs (for exanpl e,
those for shipnment of durum wheat
from Thunder Bay, Ontario, to other
| ocations for subsequent export to
the United States), paid by the
Governnent of Canada or public
entities that it establishes or
mai ntai ns, such as the Canadian
Weat Board; and

(e) whether any admi nistrative costs of
t he Canadi an Wheat Board and ot her
public entities established by the
Governnment of Canada, incurred with
respect to durum wheat sold for
export to the United States, are
properly included in the scope of
"other costs incurred by it" in
Article 701. 3.

(2) In light of the determ nations nmade by
t he Panel under (1), determ ne whether or
not the Governnent of Canada, i ncluding
any public entity that it has established
or maintained, has sold durum wheat for
export to the territory of the United
States since the Agreenent came into
effect on January 1, 1989, at a price
bel ow t he acquisition price of the durum
wheat plus any storage, handling or other
costs incurred by it with respect to such
dur um wheat .

(3) The Panel's report shall include its
recommendat i ons, i f any, for t he
resolution of the dispute between the
Parti es.
8. It is evident fromthe above Terns of Reference that the

United States' conplaint essentially involves questions of



interpretation of a key provision of the Agreenent,

701. 3, which states:

9.

Nei ther Party, including any public entity
that it establishes or maintains, shall sel
agricultural goods for export to the territory
of the other Party at a price below the
acquisition price of the goods plus any
storage, handling or other costs incurred by
it wwth respect to those goods.

As stated above, these questions of interpret

in the context of Canadian exports of durum wheat to

States of Arerica. |In particular, the United States al

Fi rst Subm ssion (pages 9-10),

t hat :

10.

Since 1986, Canadi an production of durum wheat
has nore than doubled, from2 mllion netric
tons in 1985/86 to 4.6 mllion nmetric tons in
1991/ 92. Canadi an exports of durum wheat
[ worl dwi de] have risen substantially, from 2
mllion nmetric tons in 1986/87 to 3.2 mllion
metric tons in 1991/92. Although Canada only
began to export durum wheat to the United
States on a regular basis in 1986, its exports
have increased sharply since that tine...

The United States alleges that in the

(June- May) 1991/92" (sic), Canada exported 363, 000 net

durum wheat to the United States. Further, Canada is

nanely, Article

ation arise
the United

eges inits

and this is not contested by Canada,

“crop year
ric tons of

said to be

the world's current |eading exporter of durum wheat (ibid., page

10) .



11. While prices in the United States appear to have declined
over the last few years, the average price of a netric tonne of
durum wheat for the 1991-92 crop year was $U. S. 135.12 or $CND
158.72. Gven the significant quantities of durum wheat involved
(which is only one of nyriad agricultural products traded between
the Parties), it is self-evident that the resolution of this
dispute is of great inportance to both the United States and

Canada.

12. In this regard, the Panel is of the view that it cannot
resolve the specific issues of interpretation identified in the
Terms of Reference wthout, first, deciding upon the general
principles of interpretation bearing upon international treaties

such as the Agreenent.

1 APPLICABLE PRINCIPLES OF INTERPRETATION

13. The Agreenent canme into force in both the United States
and Canada as of January 1989. Its enactnment was preceded by |ong
and arduous negoti ations between the two countries. It is the npst
conpr ehensi ve trade agreenent ever concl uded between two countries.
It obtains between two states each of which is the other's |argest
trade partner and which, historically, have enjoyed a unique

rel ati onship.



14. In construing the neaning of the relevant provisions of
the Agreenent, the Panel has had regard to the rules of
interpretation set out in the vVienna Convention on the Law of Treaties
("the Vienna Convention"). Al t hough the United States, unlike
Canada, is not a party to this Convention, it agreed, in answering
a specific request made of the Parties by the Panel concerning the
| aw applicable to this dispute, that the Panel should refer to "the
principles nmenorialized in the Vienna Convention on the Law of
Treaties" (the United States' Response to the Panel's Questions of

Sept enber 4, 1992, page 3).

15. Section 3 of the Vienna Convention sets out specific
principles for the interpretation of treaties such as the
Agreenent. For conveni ence, the Panel sets out below the pertinent
portions of Articles 31 and 32 of Section 3 of the Vienna

Conventi on:

ARTICLE 31

General rule of interpretation

1. A treaty shall be interpreted in good
faith in accordance wth the ordinary nmeani ng
to be given to the terns of the treaty in
their context and in the light of its object
and pur pose.

2. The context for the purpose of the
interpretation of a treaty shall conprise, in
addition to the text, including its preanble
and annexes:

a) any agreenent relating to the treaty
which was nade between all the



parties in connexion wth the
conclusion of the treaty;

b) any instrunent which was nmade by one
or nore parties in connexion wth
the conclusion of the treaty and
accepted by the other parties as an
instrunment related to the treaty.

4. A special neaning shall be given to a
termif it is established that the parties so
i nt ended.

ARTICLE 32

Supplementary means of interpretation

Recourse may be had to suppl enmentary neans
of interpretation, including the preparatory
work of the treaty and the circunstances of
its conclusion, in order to confirm the
meaning resulting from the application of
article 31, or to determ ne the meani ng when
the interpretation according to article 31:

a) | eaves t he neani ng anbi guous or obscure;
or
b) leads to a result which is manifestly

absurd or unreasonabl e.

16. Article 31 makes it plain that a treaty such as the
Agreenment nust be given a contextual and purposive interpretation.
In this connection, the Panel wi shes to refer to the Preanble to
the Agreenent which, as Article 31(2) of the Vienna Convention
stipulates, may be useful in ascertaining the context and purpose

of atreaty:

The Governnent of Canada and the Gover nnent of



10 .

the United States of America, resolve:

to strengthen a uni que and enduring
friendship bet ween their t wo

nations;
to pronot e productivity, ful
enpl oynent , and t he st eady

i nprovenent of living standards in
their respective countries;

to create an expanded and secure
mar ket for the goods and services
produced in their territories;

to adopt cl ear and mut ual |l vy
advant ageous rules governing their
trade;

to ensure a predictable commercia
environnent for business planning
and i nvest nent ;

to strengthen the conpetitiveness of
the United States and Canadian firns
in global markets;

to reduce governnent-created trade
distortions while preserving the
parties' flexibility to safeguard
the public welfare;

to build on their rmutual rights and
obl i gations under the General Agreement
on Tariffs and Trade and ot her
mul til ateral and bi | at er al
i nstrunments of cooperation; and

to contribute to the harnonious
devel opment and expansion of world
trade and to provide a catalyst to

broaden international cooperation;
(enphasi s added)

17. Thi s Preanbl e underscores that the Parties have enjoyed a
speci al relationship. I ndeed, while it is always the case when

treaty obligations between sovereign states are involved that, in
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interpreting the terms of an international agreenent, the good
faith of each Party should be presuned, this is a fortiori true

bet ween Canada and the United States.

18. The Panel al so underscores the parts of the Preanbl e which
show the resolve of each country "to adopt clear and nutually
advant ageous rules governing their trade" and "to ensure a

predi ctable commercial environnent for planning and investnent".

These principles of clarity and commercial certainty will have a
bearing on the way in which the provision at issue in this mtter

is to be interpreted.

19. Wth regard to the applicability of Article 32 of the
Vi enna Convention, the United States took the position that, as the
terms of Article 701.3 were cl ear and unanbi guous, the Panel need
not resort to Article 32. Canada, on the other hand, suggested

that the Panel could resort to Article 32.

20. Resort to Article 32 is not conditional, as the United
States has argued, upon a finding that the terns of the Agreenent
are "anbi guous or obscure" (Second Subm ssion of the United States,
Cctober 5, 1992, page 5). Rather, the first circunstance in which
t he Panel would be justified in having recourse to suppl enentary
means of interpretation is in order to confirm the neaning
resulting from the application of Article 31 [see Brownlie,

Principles of Public International Law (1990), 630].
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21. Moreover, the fact that the Parties were unable, after a
series of neetings and conmunications ainmed at resolving the
di sput e, to settle their differences as to the proper
interpretation of Article 701.3, shows that Article 32 is rel evant
in the case before us and should be resorted to, either to confirm

the ordinary neaning of the words or to resolve any anbiguity.

22. | ndeed, oral argunent reflected very sharp differences

between the Parties as to the nmeaning of Article 701. 3.

23. Accordi ngly, on Cctober 21, 1992, the Panel requested the
Parties "to produce copies of any and every docunent relevant to
the interpretation of Article 701.3, including all internal
menor anda, briefing notes, drafts of Article 701.3, transcripts of
testi mony before legislative coomttees of Parlianment and Congress,
and official correspondence.” Sone of these docunents had al ready
been provided by the Parties in their various subm ssions to the
Panel. However the Panel wanted, with this directive, to ensure
that a conplete record, which could assist in the interpretation of

Article 701.3, was nmade avail abl e.
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Il CONSTRUCTION OF ARTICLE 701.3

A) Object of Article 701:

24. In essence, the United States contends that the Panel need
only focus on the allegedly clear and unanbi guous |anguage of
Article 701.3 to resolve the issues of disputed interpretation
between the Parties. Yet, the United States' interpretation of the
"cl ear and unanbi guous" | anguage of Article 701.3 is opposed in

several respects to the Canadian interpretation.

25. Canada al so contends that the | anguage of this article is
cl ear and unanbiguous, but it has put a greater enphasis on a

contextual and purposive anal ysis.

26. In our view, it is inportant to consider the specific
questions posed in the Terns of Reference in the context of Article

701 as a whole, and of the object of each of its subsections.

27. Chapter 7 of the Agreenent deals with the subject of
agriculture. Article 701 itself is concerned specifically, as its
title indicates, wth "Agricultural Subsidies". It wll be

convenient now to set out in full the text of Article 701:
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Article 701: Agricul tural Subsidies

1. The Parties agree that their primary goal
with respect to agricultural subsidies is to
achieve, on a global basis, the elimnation of

all subsidies which distort agricultura
trade, and the Parties agree to work together
to achieve this goal, including through

mul tilateral trade negotiations such as the
Uruguay Round.

2. Nei ther Party shall introduce or maintain
any export subsidy on any agricultural goods
originating in, or shipped from its territory
that are exported directly or indirectly to
the territory of the other Party.

3. Neither Party, including any public
entity that it establishes or maintains, shall
sell agricultural goods for export to the
territory of the other Party at a price bel ow
the acquisition price of the goods plus any
storage, handling or other costs incurred by
it wwth respect to those goods.

4. Each Party shall take into account the
export interests of the other Party in the use
of any export subsidy on any agricul tural good
exported to third countries, recognizing that
such subsi dies may have prejudicial effects on
the export interests of the other Party.

5. Canada shall exclude fromthe transport
rates established under the Wwestern Grain
Transportation Act agri cul tural goods origi nating

i n Canada and shi pped via west coast ports for
consunption in the United States of Anerica.

28. Article 701.1 sets out no express or inplicit prohibition
of subsidies, but sinply states the primary goal of each Party to
achieve "on a global basis, the elimnation of all subsidies which
distort agricultural trade". No distinction is nade in Article

701.1 between "donestic" and "export" subsidies.
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29. Article 701. 2, however, does contain an express
prohi bition of any export subsidy on agricultural goods traded
between the territory of each Party. 1In this regard, the Parties
agree that an "export subsidy" is one that is "conditioned" on
export, that is to say, a subsidy that is only available if goods
are exported to another country. Strictly for the purposes of
Article 701, every other form of subsidy is considered to be a
"donestic subsidy", even though in fact, goods which are exported

may have benefited fromthe subsidy.

30. Article 701.3 does not make any direct reference to
subsi dies, either export or donestic. W wll| address this point

presently.

31. Article 701.4 expressly deals with the subject of export
subsidies to third countries. To a certain extent, Article 701.4
is simlar to Article 701.1, in that it does not contain any
express prohibition of export subsidies. Rather it contains
hortatory | anguage that Parties nust take into account the export
interests of the other Party in using export subsidies to third

countri es.

32. Article 701.5 is the nost specific of all the articles,
and while it does not in so many words nention subsidies, there is
no question that the reference to the transportation rates

establi shed under the western Grain Transportation Act ("WGTA") is a
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reference to a specific subsidy provided under that |egislation
In effect, therefore, Article 701.5 anounts to the prohibition of
an export transportation subsidy in respect of agricultural goods
originating in Canada but shipped to the United States via west

coast ports.

33. The conbi ned effect of Articles 701.1, 701.2, 701.4, and

701.5, therefore, is as foll ows:

1) in general, neither donestic nor export
subsi di es are prohi bited worl dw de;

2) however , export subsi di es to t he
territory of either Party are prohibited;

3) the only subsidy which is explicitly
prohibited is that granted by Canada
pursuant to the WGTA in respect of grain

nmoving to the United States through west
coast ports.

34. VWiile all subsidies are recognized as potentially
distorting the agricultural trade, only export subsidies are banned
as between the Parties including, nost specifically, the west coast

transportati on subsidy obtaining pursuant to the WGTA.

35. The Panel has concluded that the overall object and
purpose of Article 701 is clear - nanely, the prohibition of export
subsidies to each Party's territory and the tol erance of donestic
subsidies - and that this overall object and purpose should inform

the anal ysis of Article 701.3, unless the ordinary nmeaning of the
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words used in that article cannot be reconciled with it.

36. This interpretation of the overarching purpose of Article
701 can be confirnmed (as is permtted by Article 32 of the Vienna
Conventi on) by suppl enentary nmeans, such as public statenents nade
by high level United States officials. Thus, citing from Canada's

subm ssi on of Septenber 9, 1992:

54. In May 1988, Deputy USTR Al an Hol ner
expl ai ned why the Thunder Bay WGTA had not
been addressed in the follow ng terns:

: the subsidies that are provided
to the wheat going east are not
contingent upon export. They are,
therefore, under the rules donestic
subsidies, and we did not want to put
our donestic subsidies on the table
with their donestic subsidies as part
of these negoti ations.

W also overall wanted to reserve
t hese i ssues for the Uruguay round of
trade negotiations and not have the
United States and Canada both
unilaterally disarned in this area.

55. Wen testifying before the Commttee
on Agriculture, in February, 1988, [U.S.
Trade Representative] Anmbassador Yeutter
repeated this view

Canada w Il cease granting export
subsidies under the Western Grain
Transportation Act (WGTA) which have

benefited Canadi an exporters
(primarily of feed) to the US.
through west coast ports. The

Agr eenment does not restrict existing rights
of either country to grant domestic subsidies,
so WGTA subsi di es on products shi pped
east fromthe prairies provinces can
be maintained as long as they also



18 .

apply when the product is consunmed in
Canada. (Enphasis added)

(See al so the passage excerpted from

a letter of Ambassador Yeutter cited bel ow
at paragraph 106).

B) Purpose of Article 701.3:

37. While Article 701.3 does not explicitly deal with export

subsidies, it concerns export sales of agricultural goods from one

Party's territory to that of the other. Thus, it logically follows
after Article 701.2 (which expressly prohibits export subsidies as
between the territory of either Party) since Article 701.3 is

specifically focused on the export trade between the Parties.

38. Article 701.3 is included, as pointed out above, in an
article dealing with agricultural subsidies. And while the word
"subsidy" is not nentioned in this subsection, one nust assune,
given its inclusion in Article 701, that Article 701.3 seeks to
prohibit a formof comrercial transaction between the two Parties
whi ch woul d be akin to, or have the effect of, an export subsidy.
| ndeed, since only export subsidies between the two countries are
explicitly banned, it is only logical to conclude that Article
701.3, which deals expressly with export sales as between the
Parties, should be concerned with the prohibition of export-I|ike

subsi di es.
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39. In sinple terns, Article 701.3 prohibits the United States
and Canada, either directly or indirectly through public entities
that they may have established, fromselling agricultural goods for
export to the territory of the other Party, at a price below
certain costs, including the acquisition price of the goods.
Wiile the Terns of Reference make evident that the neaning of
certain words used in Article 701.3 requires further el ucidation,
it i1s apparent that the raison d"étre of Article 701.3 is that the

Parties wanted to strengthen the general prohibition on export

subsidies contained in Article 701.2. Thus, the Panel agrees with
t he subm ssion of Canada (transcript page 148, lines 16-22) that
Article 701.3 was intended to deal wth a situation where a
governnment may absorb commercial |osses of a public entity selling
agricultural goods for export below their acquisition cost (plus
any storage, handling or other costs incurred by it) whereby the
governnment woul d effectively be subsidizing exports. That is what

Article 701.3 was intended to prevent.

40. The United States' concerns about pricing by the Canadi an
Weat Board ("the Board"), were linked to a two-price systemt hat
was in effect in Canada for sone years before the Agreenent cane
into force. Under this system Canada's donestic prices were kept
above export prices in certain circunstances. Wen the Agreenent
was before Congress, there were repeated references in testinony by
US officials to the two-price systemas a practice that woul d be

controlled by the new provision (the old two-price system was
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t hereafter abandoned by Canada). This is evidenced by a docunent
prepared by the U S. Departnent of Agriculture for the hearing
before the House Ways and Means Conmittee on 25 March 1988,
entitled "Concerns and USDA Rebuttal s". This docunment referred to
Article 701.3 and concl uded that:

The United States and Canada have agreed that
neither governnment, including any public
entity it establishes or maintains, shall sell
agricultural goods to the other country at
bel ow t he acquisition price of the goods plus
any storage, handling or other costs incurred
by it with respect to these goods. Thi s
provision will prevent the CAB from selling
products into the United States bel ow cost.
Therefore, the CWB cannot use its dual -pricing
systemto dunp into the United States.

(Tab 16, p. 577, Canada's Counter-Subm ssion)

o) Whose Costs are Covered by 701.3:

41. Since several of the questions posed in the Terns of
Reference relate to the scope of the costs covered by Article
701.3, it is inportant at this stage to ascertain whether the costs
to be conmputed pursuant to that Article are strictly those incurred
by the Board, or whether they could include all costs which are
incurred either by the governnment of Canada or any public entity

that m ght be involved in relation to the wheat in question.

42. The United States contends that all costs incurred by the

governnment of Canada, both directly and through any public entity,
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which are attributable to the goods exported, nust be considered
cunul atively in determning the "bright line" price bel ow which
Canada cannot sell anber durum wheat into the United States. The
United States, stressing in particular the presence of the word
"including" in Article 701.3, <contends further that this

interpretation follows fromthe plain | anguage of Article 701. 3.

43. We disagree. VWiile Article 701.3 prohibits each Party,
"including any public entity ...," from selling agricul tural goods
bel ow t he acquisition price of the goods plus certain other costs,
the enphasis in that Article is upon the entity that does the
sel ling. Such sales may be acconplished either by the Party
directly, as a governnent, or through a "public entity" established
for that purpose. In the case before us, the sale is actually
effected by the Board through the use of export agents. Canada has
not contended that because the sales were not nade by the Board

itself, the sales are not covered by Article 701. 3.

44. Canada establi shed the Board through the canadian Wheat Board
Act (Revised Statutes of Canada 1985, C. -24 ("QABA")) as a body
corporate having the capacity to contract in the nane of the Board
(Section 4(1)). Section 4(2) of the CQABA provides that "the Board
is, for all purposes, an agent of Her Majesty in right of Canada,
and it may exercise its powers under this Act only as an agent of

Her Majesty in right of Canada."
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45. Section 5 of the OABA states: "the Board is incorporated
wth the object of marketing in an orderly manner, in
interprovincial and export trade, grain grown in Canada."

Section 6 provides that the Board possesses the power "to buy, take

delivery of, store, transfer, sell, ship and ot herw se di spose of
grain."
46. Thus, a Party, nanely Canada, has established by neans of

the OQABA, a public entity, nanely the Board, and has given the
Board all requisite powers to sell grain abroad. The selling
activity at issue here is that of the Board. Therefore, the costs
which the Board, as a del egate of the governnment of Canada, incurs
with respect to the grain nust be considered in determning the

"bright line".

47. The | anguage of Article 701.3 itself addresses the selling
costs attributable to the entity engaged in the selling.
Article 701.3 is ained at prohibiting export-Ilike subsidies, not
donmestic subsidies. W have seen no evidence that the Canadi an
government directly incurs any costs with respect to export grain
which it does not incur with respect to grain sold wthin Canada.
Including in the conputation of the <costs referred to in
Article 701.3 all costs which the Canadi an governnent may i ncur,
directly or indirectly, in connection with every other activity
related to the production and marketing of grain, could clearly

sweep in donestic subsidies, i.e., subsidies not conditioned on
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export, a result which the Parties did not intend. On the other
hand, including in the "bright line" the costs that the Board
itself incurs as a result of export sales between the Parties is

conpletely consistent wwth the general purpose of Article 701.

v ANSWERS TO THE TERMS OF REFERENCE

la) Whether the term "the acquisition price of the
goods'™ i1n Article 701.3 includes solely the
initial payments made by the Canadian Wheat
Board, or whether i1t includes all payments
made with respect to a durum wheat crop
(initial plus interim and final payments, if
any);

48. The expression "the acquisition price of the goods" is not
defined in the Agreenent and the Parties were unable to explain to
the Panel precisely why this expression was selected by the
drafters, although Canada suggested that they nust have wanted to
choose an expression which could apply not only to the paynents
made by the Board, but to any paynents regardl ess of form nade by

Canada or the United States for the purchase of the goods.

49. It is admtted by both Parties that, currently, Article
701.3 would only apply to Canada, as no export sales of
agricultural products are made to Canada by either the governnent
of the United States directly, or through any public entity it has

established. That is not to say, obviously, that legally Article
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701.3 is not binding on both Parti es.

50. Further, there is no disagreenent as between the Parties
that the drafters of this section were well aware of the existence
of the OQABA and of the paynent schene thereunder. It is inportant,

therefore, to have a basic understanding of the statutory franmework

i nvol ved.
51. Part 11l of the OABA is entitled "Interprovincial and
export marketing of wheat by the Board". It deals, inter alia,

with the purchase of wheat by the Board and the nethod by which
paynments are nmade to wheat producers for the purchase of this
wheat . In the nost sinple ternms, the COABA nmakes a distinction
bet ween three types of paynents, nanely, initial paynents (which
may be adjusted pursuant to Section 32(1)), interim paynents

(Section 33(3)) and final paynents (Section 33(1)).

52. I n essence, the initial paynent is the anmount of noney
whi ch the Board pays to the producers at the tinme it buys the wheat
from the producers. Specifically, it is identified by the
legislation as a "sum certain per tonne basis in storage Thunder
Bay", which sum certain is fixed either by regulation of the
Governor in Council (in practice, the Canadi an governnent), or by
the Board with the approval of the Governor in Council

H storically, this sumcertain has averaged 80% of the price which

the Board expects the wheat will fetch on the market.
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53. The sum certain may be adjusted upward during a poo
period (August 1 to July 31) and, in such circunstances, the
difference nust be remtted to grain producers who had hitherto

received the smaller anount (Section 32(1)(c)).

54. On or after January 1 of the year commencing after the end
of any pool period, the Board nust distribute to grain producers
the balance remaining in its account (after nmaking certain
deductions provided for by the legislation); this distribution is
made on the basis of certificates (acquired when the grain was
initially delivered) entitling the producers to a share in the
equitable distribution of the surplus, if any, arising fromthe
operations of the Board (Section 32(1)(d)). This is comonly known
as the "final paynent”, which would usually be nmade no earlier than
17 nonths after the beginning of the crop year for which the

original sumcertain of the initial paynent was fixed.

55. Prior to any final paynent being remtted, the Board may
make interimpaynents, if the Governor in Council is of the opinion
that an interim paynent can be nade w thout |oss by the Board
(Section 33(3)). Such paynents woul d be nade only after the durum
wheat pool was closed (i.e., after July 31) and before the

foll ow ng January.
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The neani ng of "acquisition price":

56. The United States argues that the "acquisition price of
the goods"” includes the initial (with adjustnents, if applicable),
plus any interimand final paynents made. Canada, for its part,
contends that the "acquisition price of the goods" consists only of
the initial paynent, including any adjustnent that may have been
made to the sumcertain pursuant to Section 32(1)(c) in respect of
sales occurring after such adjustnent. However, neither the
remttance of an adjustnment to the sum certain for export sales
occurring prior to the adjustnment, nor any interim or final
paynments can ever be included, because they are in the nature of a

di stribution of profit.

57. The United States' position is essentially based on the
argunent that each one of the three paynents above-nentioned is
mani festly a part of the total price which has to be paid for the

acqui sition of the goods.

58. Canada, on the other hand, contends that the words "price
of the goods" are nodified by the term"acquisition" which precedes
them and that together they nean, "what has been paid to acquire
the grain at the time the exports are nade". (Canada's

Suppl ement ary Subm ssion, Cctober 5, 1992, p. 2, para. 4).

59. Canada relies not only on the "ordinary" meaning of
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"acquisition price", but also on what it asserts is a qualitative
difference between the initial paynment, and any interim or final
paynent. |In essence, Canada asserts that the latter two paynents
are in fact and in law a distribution of profits, as opposed to an

anount paid for the acquisition of the grain.

60. There is support in the OQABA for this interpretation. For
whereas the initial paynent, or nore specifically, "the sum
certain" calculated pursuant to paragraph 32(1)(b), is the only
paynment which is made in exchange for the delivery of the grain
itself, the interimand final paynents, if any, may be made to the

producer on account of a certificate issued upon delivering the

grain, "which certificate entitles the producer naned therein to
share in the equitable distribution of the surplus, if any, arising
fromthe operations of the Board with regard to the wheat produced
in the designated area sold and delivered to the Board during the

sanme pool period" (Section 32(1)(d)).

61. The distribution of the surplus which the Board is
entitled to nmake pursuant to Section 33(2) of the OAMBA, is
explicitly referred to as "profits" in Section 7(2) of the OABA

whi ch states the foll ow ng:

Profits realized by the Board from its
operations in wheat under this Act during any
crop year, other than from its operations
under Part I1Il1 [wthin which Section 33
falls], with respect to the disposition of
whi ch no provision is made el sewhere in this
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Act, shall be paid to the Receiver Ceneral for
the Consolidated Revenue Fund. (enphasis
added)

62. The effect of this section is that profits realized in the
wheat pool are remtted to producers, after deduction of the
Board' s expenses. The characterization of the final paynent as "a
distribution of profits” is also supported by a decision of the

Federal Court of Canada in Lacey v. Canada [1990], 1 F.C. 168, at

188.

63. It is evident fromthe above di scussion that an approach
to the interpretation of "acquisition price" which focuses solely
on dictionary and/or statutory definitions will not yield a

definitive answer.

Pur posi ve interpretation of "acquisition price":

64. Section 31 of the Vienna Convention directs that the terns
of a treaty nmust be given their ordinary nmeaning "in their context
and in the light of [the treaty's] object and purpose". Section
31(2) further directs that the purpose of the interpretation of the

treaty shall conprise, in addition to the text, its preanble.

65. It is obvious that the purpose of the Agreenent is to
pronote free trade. But, nore specifically, in terns of the

purpose of Article 701.3, it appears nost |ogical that the ai mof
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Article 701.3 is to provide an additional protection against
government assistance which would have the effect of an export
subsidy but which, strictly speaking, may not be | abeled as such.
| ndeed, the United States in its Second Subm ssion (CQOctober 5,

1992) stated:

The Parties also agreed, in Article 701. 3, not
to sell agricultural goods for export to the
territory of the other Party at subsidized
prices (i.e., at prices belowcost). This is
the true nmeani ng and purpose of Article 701.3
(enphasi s added)

66. Pursuant to the QABA, as we have seen, profits realized in
the operation of a wheat pool are distributed to the producers
pursuant to their proportionate shares of grain sold to the Board.
In this case, there is no subsidization by the Canadi an gover nnent
with regard to the anounts paid to the producers for their grain.
Such distribution is made through a final paynent, which may be

preceded by an interim paynent.

67. If, on the other hand, the Board sustains a loss in
respect of its wheat pool fromits operations under Part 111, such
| osses are reinbursed to the Board by the governnent of Canada
pursuant to subsection 7(3)(a) of the QOABA. This, in effect

anounts to a subsidy of the Board' s operations, and indirectly, of
the price paid to producers for the wheat by the Canadian

gover nnent .
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68. The interpretation of Article 701.3 put forth by the
United States is not conpatible with the purpose of Article 701.3
to preclude subsidization by the Canadi an governnent in the case of
| osses on export sales. For, by including in the calcul ation of
the acquisition price, not only the sum certain paid upon
acqui sition of the goods, but also the interimand final paynents,
Article 701. 3 becones operative even in the case where the pool is

profitable and there is no government subsidization.

69. The Canadian interpretation, on the other hand,
effectively neans that the Board would not sell to the United
States at a price below the initial paynent (as it may be
adj usted), plus handling, storage and other costs. A sale bel ow
that level would likely result in a loss in the pool account and,
therefore, require a subsidy by the governnment of Canada pursuant
to Section 7(3) of the CQABA. Any sale over that anount, on the
ot her hand, would not be objectionable because no governnent

subsi dy woul d be triggered.

70. The Panel is of the view that the purpose of Article
701. 3, as defined by the United States itself, is better served if

the Canadian interpretation of "acquisition price" is adopted.

71. Moreover, the mmjor objection to the United States
interpretation is that it would be inpossible practically for the

Board to know i n advance at what price wheat is likely to be sold
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when final paynents are nade, 17 nonths after the sumcertain was

pai d.

72. W do not believe that the framers of the Agreenent coul d
have intended that the Parties be put in the position of selling
agricultural products w thout know ng the "bright line", i.e. the
price bel ow which the product may not be sold into the territory of
the other Party, until many nonths after the sale. The world price
of durumwheat is notoriously volatile, as evidenced by the Board's
Annual Reports before the Panel. The 1988-89 pool account for
anber durum wheat shows an Initial Paynent to Producers of $186. 652
per tonne and a Balance for Distribution to Producers of $12.072
for a total of $198.724. The 1989-90 pool account reflects an
Initial Paynent to Producers of $143.706 and a Balance for
Distribution to Producers of $13.660 for a total of $157.366. The
1990-91 account shows an entirely different picture: an Initia

Paynment to Producers of $123.689 and no final distribution to

producers. Instead, there was a deficit on operations of $20. 364
per tonne.
73. In short, the United States' interpretation would bind

Canada to an unworkable rule, having the effect of either a)
driving Canada from the marketplace or b) putting Canada in a
position where it mght not know for 17 nonths whether or not a
particular sale was in breach of Article 701.3 of the Agreenent.

Nei ther Party should be faced with the prospect of retroactive
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illegality. The United States' interpretation sinply cannot be

reconciled with the Canadi an pooling system

74. In this connection, the Panel refers, as it is directed to

do by Article 31 of the Vienna Convention, to the Preanble to the

Agreenment which states, inter alia, that the Parties resolve "to

adopt clear and mutual |y advant ageous rul es governing their trade"

and to "ensure a predictable comerci al environnent for business

pl anni ng and investnent". It is evident that these objects are
best served if the Board can know at the tinme it sells its grain
into the United States the | evel below which it may not sell. This
can only be done if the acquisition price is taken to be the sum

certain stipulated by Section 32 of the CWABA

75. The Panel concl udes, fromthe application of Article 31 of
the Vienna Convention, that the acquisition price of the goods
referred to in Article 701.3 includes only the initial paynent; or,

in the event of an upward adjustnent, the acquisition price for

goods sold after the adjustnent is the initial paynent plus such

adj ust nent .

76. Much of the legislative history submtted by the United
States, and indeed U.S. counsel's oral and witten subm ssions,
reflected that Party's deep concern that defining the "acquisition
price" to include only the initial paynment (wth adjustnents),

could allow Canada to "mani pul ate” the initial, interimand final
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paynents so as to enabl e Canada to undercut U.S. grain producers in

the U S.

paynments,

mar ket . This could be done by setting |ow

initial

and recouping any profits realized in the U S nmarket

through later interimor final paynents to Canadi an durum wheat

producers.

7.

This concern of the United States governnent was reflected

at the nost senior level in a 1988 comuni cati on fromthe President

of the United States to the Congress.

Pr esi dent

wrote to the Congress:

In connection wth paragraph three of
Article 701, the application of the term
"acquisition price" in that paragraph to sales
by public entities such as the Canadi an Weat
Board (CWB) is not specifically delineated,
al though such sales are covered by that
par agr aph. o particul ar concern is
determ ning the "acquisition price" of wheat
in the context of the initial paynent and
final paynent system used by the CWB. Any
mani pul ation of the pricing systemby the CAB
would be subject to review by the United
States to ensure that Canada's obligations
under paragraph three of Article 701 were not
bei ng circunvented.

In order to inplenent Article 701(3), the
United States also intends to pursue
consultations with Canada regarding the price
setting policy of the CW\B as it affects goods
exported to the United States. These
consul tations Wil | be directed toward
establishing a nethod to determ ne the price
at which the CWB is selling agricultural goods
to the United States and the CAB's acqui sition
price for those goods. The ideal method would
be a public price setting mechani sm
transparent to the U S. Governnent, producers
and processors. [ Conmmuni cation from the
President of the United States Transmtting

In that communi cation, the
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the Final Legal Text of the U S. -Canada
Free-Trade Agreenent, the Proposed U. S.-Canada
Free-Trade Agreenent |nplenmentation Act of
1988, and a Statenent of Admnistrative Action
(Washington D.C.: US. Governnment Printing
O fice, 1988); p. 194] (enphasis added)

78. In correspondence from the Mnister for International
Trade of the CGovernnent of Canada to the Premer of the Province of
Saskat chewan and Mnister of Agriculture, the Mnister of Trade

reviewed Article 701.3 in a letter dated January 19, 1988:

the Agreenent provides that neither
country shall sell agricultural goods for
export to the other country at a price bel ow
the acquisition price of the goods plus
storage and handling costs. Thi s provision
applies to all agricultural products, and
although the acquisition cost for Canadian
Wheat Board (CWB) grain is not defined in the
Act, it is likely that it will be considered
to be the initial paynent level. U S. market
prices are not expected to be below CWB
initial paynent |levels very frequently since
it has been the practice to set the initial
paynent levels below expected world narket
price levels. This provision should not,
t heref ore, significantly restrict t he
governnent's ability to set appropriate
initial paynent |evels. (enphasis added)

79. This letter fromthe Mnister of Trade raises two points
of special significance to the Panel. First, it makes clear that
t he governnent of Canada was uncertain as to whether "acquisition
price" for purposes of Article 701.3 would be interpreted to nean
the "initial paynent level". The Mnister regarded this result at

the end of the negotiating process as only "likely". Secondly, the
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| ast sentence in the Mnister's letter could conceivably be
msinterpreted as inplying that the governnent of Canada was i ndeed
free to "manipulate” (a term used by the United States in its
Submi ssion) the initial paynment level by "setting" it at an
"appropriate" anmount in relation to "world market price |evels".
This possible msinterpretation mght also arise as a result of a
Decenber 15, 1987 internal briefing note by the Gain Mrketing
Bureau of Agriculture Canada that states: "It is not expected that
U S. market prices wll be below initial paynent |evels very

frequently and Canada will have the flexibility to set its initial

paynent | evels below U S. narket prices in nbost narket situations."

(enphasi s added)

80. The Panel has considered this issue with the greatest of
care and scrutiny. However, for the foll ow ng reasons, the Panel
bel i eves that the "acquisition price" for purposes of Article 701.3

inthis case is as stated in paragraph 75 above.

81. First, the practice envisaged by the United States woul d
be inconsistent with the purposes and past practices of the
Canadi an pooling system which was established to provide the
Canadi an grain producers with price stability and to allow the
producers to escape the risks of price fluctuations over the course
of each pooling period. W see no evidence that Canada has abused
the pricing process mandated by Part 111 of the CABA. No evidence

was submtted by the United States suggesting that the |evel of the
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initial paynment was reflected in the price of Canadi an wheat sold
into the United States. Rather, it appears that the prices
obt ai ned by Canadi an durum wheat producers were the prevailing U S
market prices for grain of conparable quality. | ndeed, the
evi dence suggests that the Board sets the initial paynent on the
basis of the market price it anticipates for the wheat, not to
al | ow Canadi an wheat to sell at a discount fromprices set by the

mar ket .

82. The United States has argued that the absence of evidence
of specific Canadian sales below U S. nmarket prices is due to
Canada' s refusal to provide requested nmarket data. This may or may
not be true, but it does not relieve a conplainant from adducing
evidence in support of its conplaint. Furthernmore, this
evidentiary problemshould be resolved if the Parties abide by the
Panel 's recommendati ons nade below (para. 126) regarding an

effective information-sharing nmechani sm

83. Secondly, the fundanental purpose of Article 701 is to
prohibit trade distortions arising from governnent export
subsidies, and in the case of Article 701.3 specifically, from
gover nnent paynents which have the effect of export subsidies. In
the case before us, a governnent export subsidy could occur if the
Board set the initial paynent at a | evel which proved to be higher
than the price for which it ultimately sold the wheat, thereby

creating a shortfall which the Governnment of Canada woul d absorb.
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Exactly this situation occurred in the 1990-91 crop year.

84. However, the Panel underscores that a shortfall does not
necessarily indicate that the Board has violated the terns of
Article 701.3 by selling durum wheat into the United States at a
price lower than the initial paynment (with adjustnents). Rather,
a shortfall could result even if the Board scrupul ously followed
the provisions of Article 701.3, selling into the United States at
prices at or above the initial paynment, but sold into other nations

at | ower prices.

85. For those reasons, and also on the basis of the
i nformati on-shari ng nmechani smrecomended bel ow, we do not believe
that our interpretation of "acquisition price" affords a license to
the Board to "manipulate" its paynments so as to allow Canadi an
producers to conpete unfairly in the U S durum wheat market at

artificially low prices.

Confirnation by suppl enentary neans:

86. Pursuant to Article 32 of the Vienna Convention, our
interpretation can be confirned by recourse to suppl enentary neans
of interpretation. It is appropriate to rely on "supplenentary
means of interpretation”, as provided by Article 32 of the Vienna
Convention, to confirmthe interpretati on Canada has proposed. The

testinony and statenents referred to in the foll ow ng paragraphs
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are rel evant because:

a) they are contenporaneous statenents of
intent fromauthoritative sources;

b) the U . S. statenents are not sel f-serving,
but are "against interest"; and

c) together with the Canadian testinony,

they denonstrate a common intention and
shared under st andi ng.

87. Canada produced a copy of a Menorandumto File dated July
17, 1987 (prior to the Agreenent comng into force and | ong before
this dispute) which records the results of a neeting between the
Parties regarding, inter alia, agricultural subsidies. The

menor andum cont ai ns the follow ng statenent:

Canada undertook to draft |anguage whi ch woul d
include in the coverage the situation where
the COAB sells for export at a price |ower than
the initial price to producers. (Canada's
Suppl enentary Subm ssion, OCctober 5, 1992,
para. 37).

88. Subsequent to the neeting of July 15, 1987, Canada and the
United States jointly prepared and tabled a draft provision dated
August 28, 1987, which included the expression "acquisition price"
(see Tab 7 to Canada's Suppl enentary Subm ssion). Wile there were
sonme changes in wording nmade during the drafting of the "Il egal
text" in late 1987, there is no evidence of further substantive
di scussions between the negotiators on this matter before the

Agreenment was concluded. In fact, the subject matter of Article
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701.3 was omtted from an "Elements of the Agreenent” text

initialled by both agricultural negotiators on Cctober 3, 1987.

89. A Canadi an briefing note, dated Decenber 14, 1987, and
prepared in anticipation of a First Mnisters' neeting (after the

| egal text had been conpleted) contained the foll ow ng statenent:

... the Canadi an Wheat Board will not be able
to sell tothe US A (via the private trade)
at below the initial paynment price.

(Canada' s Suppl enmentary Subm ssi on, Cctober 5,
1992, paragraph 39).

90. In January, 1988, in an intergovernnmental menorandum
there are listed talking points for "selling the FTAin the U S A"

and point 6 contained therein reads as foll ows:

6. Sales of graininto the United States w ||l
be made at conpetitive prices and wll be
prohi bited bel ow the acquisition price (i.e.,
the initial price) for C WB. grains.

91. In this regard, the Panel notes the statenent nmade by M.
Ann Veneman, Deputy Secretary of the United States Departnent of
Agriculture, who, in her testinmony Dbefore the House of
Representati ves Subcomm ttee on Trade of the Conmttee on Ways and
Means, in February/ March, 1988, stated in response to a question on

the application of Article 701.3 to the Board paynent system
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MR WATSON. | have several questions for [Ms.
Veneman] . No. 1. Wuld you define
acquisition costs as you understand them for
t he Canadi an Wheat Board?

M5. VENEMAN. As | understand it, acquisition
cost is the price that the Canadian Weat

Board pays initially for the wheat that cones
into its stocks.

MS. VENEMAN. As | understand it, they pay an
initial acquisition cost, and then they pay
the handling, storage and other costs, and
then, at the conclusion of the marketing year,
any ampunt that is left over, they pay out,
which 1is like a bonus rather than an
acqui sition cost.

(Tab 16, p. 476, Canada's Counter-Subm ssion)

92. The United States has, both in the oral hearing and in its
subsequent witten subm ssions, attenpted to avoid this statenent.
Yet, as pointed out in the Reply by Canada to the Second Subm ssion
by the United States, no doubt was cast upon the accuracy of M.
Veneman's testinony in a followup witten statenent, dated March
25, 1988, filed by the U S. Departnent of Agriculture (Annexes to

Subm ssion by Canada, Septenber 9, 1992, Tab 16).

93. Ms. Veneman's opinion of the meaning of "acquisition
price" was conclusively confirmed in answers provided by the U S.
Adm nistration to certain questions posed on the Agreenent by the
Senate Commttee on Finance, which answers were delivered under
cover of a letter, dated April 18, 1988, from U S Trade

Representative Clayton Yeutter to the Honourable Lloyd Bentsen
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Conmittee on Fi nance:

Question 3 (Senator \Wallop):

Bot h sides have prom sed not to sell grain to
each other at less than "acquisition price."
However, Canada has sone particularities in
its price support system which could
potentially be manipul ated to cheapen Canadi an
wheat by considering only the initial price
the Canadi an Wweat Board pays the Canadi an
farmer, and not the final price. How woul d
the FTA protect American wheat growers from
this kind of mani pul ati on?

Response:

In the Admnistration's view, as we understand
the <current system in Canada, the term
"acquisition price" would not include the
final paynents nmade after the «crop 1is
mar keted. However, any change in that system
would be reviewed to determne if this
position was still appropriate, as well as to
determ ne whet her action would be appropriate
pursuant to the nullification and inpairnent
provisions of Article 2011 of the FTA | f
necessary, we wuld invoke the dispute
settlement nechanism of the Agreenent to
resol ve the issue.

Question 3 (Senator Baucus):

Both sides in the FTA agree not to export to
the territory of the other at |ess than
"acquisition price ... plus any storage,
handling or other costs incurred by it."

Question 3 (a):

In the Admnistration's view, does the term
"acquisition price" include not only the
initial paynment made to Canadian farmers for
their grain, but also any final paynents nade
after the crop is marketed?

Response

In the Admnistration's view, as we understand
the current system in Canada, the term
"acquisition price" would not include the
final paynents nmade after the «crop 1is
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mar ket ed. However, any change in that system

would be reviewed to determne if this

position were still appropriate, as well as to

determ ne whet her action would be appropriate

pursuant to the nullification and inpairnent

provi sions of article 2011 of the FTA
94. The Panel concl udes that the extraneous evidence, which it
was entitled to review pursuant to Article 32 of the Vienna
Convention, supports and confirns the interpretation of Article
701.3 which follows by application of Article 31 of the Vienna

Conventi on.

1b) whether the term 'storage and handling costs'
in Article 701.3 i1ncludes elevation charges at
terminal elevators and other related charges,
such as weighing, inspection, and
certification of durum wheat for export, which
are performed by the Canadian Grain Commission
under the authority of the canada Grains Act;

95. The United States takes the position that all storage and
handl i ng costs which have been incurred in connection with grain
eventual |y exported to the United States, even though not incurred
or paid for by the Board, should be conputed for the purposes of
Article 701. 3. Canada responds that such costs should not be

i ncluded, as they have not been incurred or paid for by the Board.

96. We do not agree with the interpretation proposed by the
United States. The purpose of Article 701.3 is to preclude what
can anount in effect to export subsidies on sales of grain to the
United States or to Canada. |In the case before us, the only Party

which is charged with the mandate of marketing grain in the United
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States is the Board. To include in the required conputation costs
which may be incurred by another public entity could have the
ef fect of sweeping donestic subsidies within the anbit of Article
701.3. Services perfornmed by the Canadi an Gain Conm ssion, while
they may anmount to donestic subsidies, are clearly not export

subsidies since they apply to all grain regardless of destination.

97. Further, the plain | anguage used in Article 701.3 focuses
on the cost of the entity selling the agricultural goods.
Therefore, the Panel believes that only storage and handling
charges paid by the Board, the seller, should be included in

determning Article 701.3 costs.

98. The United States raises the spectre that, unless its
interpretation were adopted, Canada could set up a structure
wher eby nost costs which may be related to export sales of grain to
the United States woul d be absorbed by nyriad public entities other
than that which ultimately effects the sale. There is no evidence,
however, that Canada has nodified its statutory marketing schene
after the inplementation of the Agreenent in an attenpt to

circunvent Article 701. 3.

1c) whether the phrase "other costs incurred by
it" in Article 701.3 includes freight rate
payments made by the Canadian Government
pursuant to the Western Grain Transportation
Act for the shipment of durum wheat to Thunder
Bay, Ontario, for export to the United States;
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99. The Panel is of the view that the freight rate paynents
made by the Canadi an Governnent pursuant to the WGTA to Thunder Bay

are not included in the phrase "other costs incurred by it".

100. First, the evidence is clear that those transportation
paynents, which anount to approximately Cdn $20.00 per netric
tonne, far outweigh the paynents specifically nmentioned in Article
701. 3, nanely, handling and storage costs which, together, add up
to less than Cdn $2.00 for crop year 1991-92 (Table 6 to Canadi an
Subm ssion, Septenber 9, 1992). It would be anomal ous, indeed, if
the Parties had intended to cover such transportation costs by the

catch-all phrase, "other costs incurred by it".

101. More inportant, the WGTA subsidy paynents through Thunder
Bay are clearly donestic subsidies. Subsidy paynents, as pointed
out earlier, are prohibited only when they are export subsidy
paynments and occur in connection with export shipnments to the
United States through Canada's western ports pursuant to
Article 701.5. Indeed, the overall purpose of Article 701.3 was

clearly not to prohibit donmestic subsidies.

102. Furthernore, we do not believe that the Agreenent's
drafters, who specifically referred to the WGTA in Article 701.5,
woul d neverthel ess have intended a simlar prohibition against
donestic subsidies for goods exported through Thunder Bay w t hout

any explicit nention of the WGTA
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103. The United States responds to this concern by stating that
Article 701.3, unlike Article 701.5, does not prohibit subsidized
transport rates through Thunder Bay; it sinply neans that such
subsidies (or costs) have to be taken into account in conputing the
costs associated with export sales to the United States. Yet, the
effect is exactly the same in practice: as a matter of commerci al
reality, it would be inpossible, and this assertion by Canada is
not contradicted, for the Board to successfully market durum wheat
in the United States if the WGTA donestic subsidies were included

in the cal cul ati on.

104. One of the objects referred to in the Preanble to the
Agreenment is the resolve of both Parties "to create an expanded and
secure market for the goods and services produced in their
territories". Cearly, were Canada to have agreed indirectly and
tacitly to include the WGTA donestic subsidy in conmputing the cost
of the durum wheat exported to the United States from Thunder Bay,
it woul d not expand or secure any market in the United States, but
woul d reduce and probably elimnate that export market for durum

wheat .

105. Furthernore, it is clear that the donestic subsidies in
guestion are incurred by the Canadi an CGovernnent and not the Board,
whose costs, as we found earlier, are the only ones which should be
taken into account in relation to the purchase and sal e of goods

into the United States for the purposes of Article 701. 3.
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106. Again, our interpretation may be confirned by reference to
extraneous neans of interpretation, as permtted pursuant to
Section 32 of the Vienna Convention. Thus, the U. S. Trade
Representative, Anbassador Yeutter, stated in relation to

Article 701 and t he WGTA:

Nei ther the United States nor Canada gives up
its right to provide donmestic support and
donesti c subsi dies.

In addition, Canada agreed expressly to
elimnate its export subsidies on agricultural
products shipped into the United States
t hrough west coast ports. Al t hough wheat
growers are disappointed that this did not
extend to shipnents through Thunder Bay, we
have lived with that program for decades.
Those subsi dies are not conditioned on export.
Nei ther the United States nor Canada gives up
its right to provide donmestic support and
domestic subsidies. (Quoted at page 16 of
Canada' s Subm ssi on, Septenber 9, 1992).

107. Anbassador Yeutter's opinion is conpletely consistent with
the U S Admnistration's fornmal answer to the foll ow ng question

from Senat or Baucus:

Question 3 (b):

In the Admnistration's view, does the
"acquisition price ... plus ... other costs"
include the value of any transportation
subsi dies that may have benefited a particul ar
shi pnment of Canadi an grai n?

Response:

In the Admnistration's view, the value of the
transportation subsidies is not included.
However, these may be addressed by our
countervailing duty |egislation.
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(see attachnent to Anbassador Yeutter's letter

dated April 18, 1988, para. 93 above)
108. In our view, this authoritative statenment confirns that
WGTA paynents for shipnents through Thunder Bay are to be excl uded

fromany cost calculation required by Article 701. 3.

1d) whether the phrase "other costs incurred by
it" In Article 701.3 includes freight costs
(for example, those for shipment of durum
wheat from Thunder Bay, Ontario, to other
locations for subsequent export to the United
States), paid by the Government of Canada or
public entities that it establishes or
maintains, such as the Canadian Wheat Board;

109. For the reasons expressed above (paragraphs 41-47), only
the costs incurred by the public entity which is involved in the
mar keti ng and sale of durum wheat into the United States, nanely
the Board, are eligible for the purposes of the conputation

required by Article 701. 3.

110. Whet her, specifically, "freight costs"” incurred by the
Board are to be included in the calculation as falling within the
words "other costs incurred by it" depends on whether such costs
are of the same type or "genus" as the costs expressly nentioned in
Article 701. 3. Thus, pursuant to the doctrine of ejusdem generis,
which is equally applied by Canadi an and Anerican donmestic courts
and by international courts and tribunals (see references in

Canada's Subm ssion, Septenber 9, 1992, page 38, paras. 139-140),
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general words followi ng specific words are limted to the class

i ndi cated by the specific words.

111. It is evident that the common denom nator of "storage" and
"handling" costs is that they are direct costs associated wth
specific activities required to bring to market specific shipnments

of the goods to be sold.

112. In this regard, Canada concedes that freight costs
absorbed by the Board for shipping the grain into the United States
do fall within the requisite genus and should be included within

Article 701. 3.

113. In practice, freight costs are normally borne by the
accredited exporters through whomthe sales are consunmated in the
United States. However, where the Board is actually responsible
for paying the cost of shipping durumwheat to a designated point
inthe United States ("track USA sales") or to a transfer el evator
on the St. Lawrence Seaway for export to the United States on an
"in store St. Lawrence" basis, such costs nust be taken into

account.

le) whether any administrative costs of the
Canadian Wheat Board and other public entities
established by the Government of Canada,
incurred with respect to durum wheat sold for
export to the United States, are properly
included In the scope of "other costs incurred
by 1t" in Article 701.3.
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114. Agai n, for t he reasons articul ated above
(paragraphs 41-47), the Panel concludes that only the costs of the
public entity actually involved in the marketing and selling of the
durum wheat, nanely, the Board, conme wthin the anbit of
Article 701.3. Accordingly, even if admnistrative costs were
eligible for inclusion in Article 701.3, only those of the Board

coul d be incl uded.

115. There appeared to be a conmon understandi ng between the
Parties that admnistrative costs involved fixed charges (e.g.

rent, managenment staff, wutilities) which do not vary with the
anount of goods purchased and sold. Thus, admnistrative costs are
to be understood in contradistinction to direct and vari abl e costs,
such as storage and handling costs, which vary nore or less in
direct correlation with the quantities of goods handled by the

Boar d.

116. The Panel does not believe that adm nistrative costs were
intended to be included in the expression "any other costs incurred
by it". First, admnistrative costs, being fixed and not direct
costs, are qualitatively different from the types of costs
specifically nentioned in Article 701.3, nanely, storage and
handl i ng costs. As such and pursuant to the doctrine of ejusdem
generis mentioned earlier, the drafters cannot be assumed to have

intended their inclusion in Article 701.3 as "other costs".
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117. Moreover, Article 701.3 prohibits the sale of agricultura
goods at a price "below the acquisition price of the goods, plus
any storage, handling and other costs incurred by it (a Party) with

respect to those goods" (enphasis added).

118. The words, "with respect to those goods", clearly qualify
the earlier words "other costs incurred”, and suggest the necessity
of a direct |inkage between the goods sold and the costs associ ated
with such sales. Yet , as earlier noted, the singular
characteristic of admnistrative costs is that they are not
directly attributable to any sales. Therefore, in the Panel's

view, adm nistrative costs are not covered in Article 701. 3.

119. In its coments on the Initial Report, the United States
suggested that this finding contradicted an earlier Panel's

decision In the Matter of Article 304 and the Definition of Direct

Costs of Processing (June 8, 1992). In our view, there is no

contradiction. VWhat that Panel found was that a [list of
illustrations did not constitute an "exhaustive code": p. 20,
para. 42. That is not inconsistent with this Panel's opinion that,
while the Iist of "costs" specifically nentioned in Article 701.3
(i.e. storage and handling) was clearly not exhaustive, it should
be narrowed by application of the doctrine of ejusdem generis and

because of the limting expression, "with respect to those goods".
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2) In light of the determinations made by the
Panel under (1), determine whether or not the
Government of Canada, including any public
entity that it has established or maintained,
has sold durum wheat for export to the
territory of the United States since the
Agreement came iInto effect on January 1, 1989,
at a price below the acquisition price of the
durum wheat plus any storage, handling or
other costs incurred by 1t with respect to
such durum wheat.
120. The Panel is of the view, in light of the evidence
presented by the United States and the Panel's answers to questions
1(a) - (e), that it is not possible nor desirable at this stage
that it make any finding as to whether Canada has violated
Article 701.3. Mreover, since the Parties - as is explained bel ow
- have agreed on an audit of the Board retrospective to January 1,
1989, the United States wll have access to the best evidence to
assess whether Canada has violated Article 701.3 since the
i npl enentation of the Agreenent, rather than having to rely on

i nformati on and assunptions of dubious quality.

121. | ndeed, in its witten submssions and during oral
argunent, counsel for the United States conpl ai ned forcefully about
Canada' s | ack of cooperation in furnishing the information required

to ascertain whether a breach had taken pl ace.

122. Canada replied that it had no duty to provide any
information to the Party making the conplaint. It further asserted

that it had furnished substantial infornmation, notw thstanding the
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| ack of obligation to do so.

123. Cearly, there are two conpeting val ues at stake: on the
one hand, disclosure 1is critical to verifying conpliance
(especially in light of the concerns expressed by the United States
as witnessed by the previously cited legislative history); on the
other, confidentiality is essential in order to protect commerci al

viability and conpetitive advant ages.

124. At the tine the Parties submtted this dispute for the
Panel ' s consi deration, they had been unable to agree on a nutually
accept abl e i nformati on-shari ng nmechani sm whi ch woul d sati sfy each
Party's concerns. Considering that it ought not to be beyond the
bounds of the Parties' inmagination to devise adequate nechani sns,
the Panel invited themto suggest, by January 22, 1993, a nethod

for sharing relevant information on a retrospective basis and

within a pronpt period, so as to provide a tinely assurance of

conpl i ance.

125. The Panel also suggested that the Parties may find it
hel pful, in this regard, to consider Article 1802.4 of the
Agreenent, which permts the Canada-United States Trade Conmm ssion
to "establish, and del egate responsibilities to, ad hoc or standing
commttees or working groups and seek the advice of

non- gover nment al i ndi viduals or groups".
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The Panel has carefully reviewed the subm ssions received

the United States and Canada and nmakes the follow ng

recommendations with regard to information-sharing:

a)

b)

Est abl i shnent of worKki ng group:

A bilateral working Goup should be established under
Article 1802.4 of the Agreenent for the general purpose of
overseeing periodic audits of the Board;

Initial audit:

The initial audit would be retrospective and cover the
period from January 1, 1989 to July 31, 1992 and should
t ake pl ace before June 1, 1993;

Subsequent audits:

Thereafter, audits of the Board should be conducted
retrospectively and annually, on the basis of the crop
year as reflected in the Board's annual reports, nanely,
August 1st to July 31st.

The Panel does not believe, contrary to the US
subm ssions, that quarterly audits are warranted. An
annual audit is consistent with the Board s reporting
practices. Quarterly audits would, in practice, anount to
per manent policing of the Board. W believe that,
particularly between Canada and the United States, such
extreme measures are inappropriate.

Moreover, it is inconceivable that Canada would take
advant age of an annual audit to "hide", for a few nonths
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only, transactions that violated Article 701.3. \Whatever
short-term market advantages mght result from such a
practi ce woul d obvi ously be outwei ghed by the significant
di sadvantages of a finding, after the annual audit, of
violations of Article 701.3 by Canada.

Sem -annual pricing data:

In addition to annual audits, Canada has offered to
provi de sem -annual pricing data on an aggregate basis.
The Panel agrees that such information should be nade
available to the United States, if the latter wshes to
have it.

Confidentiality:

The need to protect the confidentiality of the information
obt ai ned through the Board's audit was acknow edged by
both Parties, but they could not agree on neans to do so.
Wil e each of the Parties outlined in great detail their
respective views in this regard, conplete confidentiality
of either the Board' s docunents or information drawn from
them coul d not be guaranteed if the audit were carried out
by United States governnent enpl oyees.

Al though, in practice, the risk of disclosure my be
small, the Panel reiterates its viewthat "confidentiality
is essential in order to protect comercial viability and
conpetitive advantages." Indeed, the Panel believes that
the full access to the Board' s financial records afforded
to the United States through an annual audit ought to be
granted only in return for an assurance of confidentiality
whi ch Canada finds acceptabl e.

Canada initially sought an undertaking that the United
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States woul d al ways assert executive privilege to preclude
any release of the Board' s confidential information. The
United States convincingly responded that such an
assurance could not be given.

Utimately, Canada forwarded to the United States an
"Alternative Canadi an Proposal for an |Information-Sharing
System for the Purposes of Article 701.3", dated January
13, 1993. (The text is annexed to this Final Report and
mar ked Attachnment "A"). Thi s conprehensive proposal,
whi ch incorporates nost of the matters we have already
recommended, solves the confidentiality problem through
the appointnent of a "mgjor international accounting
conpany wth offices in Canada" as Auditor. The
Audi t orwoul d be supervised by, take direction from and
report to the Audit Conmttee, established pursuant to
Article 1802.4 of the Agreenent. Canada proposes that the
cost of enploying the Auditor would be shared equal ly by
the Parties.

The United States' only apparent objection to this

alternative proposal is that "it would be an abuse of
t axpayer funds..." (The United States Subm ssion
Concerning Information-Sharing Procedures, p. 4). The

Panel is of the viewthat, given the comrercial interests
of the United States in ensuring conpliance, the extra
cost of enploying outside auditors on an annual basis
woul d not be very significant, particularly given Canada's
offer to assune half of this cost. Moreover, it is likely
that the Parties would eventually find the need to refer
the audit to an independent accounting firm a possibility
explicitly contenplated by the United States' proposal
The Panel believes that it would be nore cost efficient to
have the external auditors involved fromthe outset.
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Accordingly, the Panel is of the view that Canada's Alternative
Proposal is acceptable and recommends that the Parties endorse it,
with the exception that the notes nade by the Audit Committee
menbers be kept in a confidential file in the Binational
Secretariat's office in Otawa, and that the Audit Conmttee

consi st of six nenbers.

3) The Panel”"s report shall include its
recommendations, if any, for the resolution of
the dispute between the Parties.
127. In effect, the Panel's answers to questions 1(a) - (e)
anpunt to a declaratory judgnent, w thout damages, given that the
United States was not seeking conpensation from Canada in the event
that the Panel found violations of Article 701.3. The Panel
believes, therefore, that 1its rulings on the question of
interpretation raised by the Terns of Reference should be
sufficient to resolve the dispute between the Parties, and that
the information-sharing nethod recomended in answer to question
(2) will both maxim ze conpliance with Article 701.3 and ensure

effective nonitoring.

128. Finally, the Panel w shes to nake a suggestion which
transcends the resolution of the specific dispute between the
Parties, but which arises fromits attenpt to adjudicate it. Thus,
t he Panel believes that panels of a nore permanent nature, rather

than ad hoc panels, would be very beneficial in devel oping
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expertise and consistent interpretation of the Agreenent. The
Panel therefore recommends that such panels be appointed for the
purpose of resolving disputes falling within Chapter 18 of the

Agr eenent .

Respectful |y Subm tted:

Dat e The Honourable Giffin B. Bell
( Chai r man)
Dat e The Ri ght Honourable Brian D ckson, P.C
Dat e E. WIlliam dson, QC
Dat e The Honour abl e Davis R Robi nson

Dat e Robert B. Shanks, Esq.
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