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Using Private-Public Linkages to Regulate Environmental
Conflicts: The Case of International Construction Contracts

Oren Perez*

The article takes a pluralistic view of the`trade-environment' conflict by
exploring one of the settings of this conflict: thelex constructionis–
international construction law. It seeks to unravel the way in which the
unique structural-cultural attributes of this legal domain have affected its
environmental (in)sensitivity. The article’s main argument in that context
is that the contractual tradition of thelex constructionis(as manifested in
the standard contracts that dominate this field) and its unique insti-
tutional structure, have created a culture of ecological indifference. This
culture has important practical consequences because of the deep
ecological problematic of international construction projects. The article
develops an alternative contractual model, which depicts the construc-
tion contract as a semi-political mechanism, rather than a private tool.
This conceptual change seeks to break the public/private separation that
characterizes the contractual discourse in the international construction
market. The article explores, further, whether this alternative contractual
vision could be realized in practice, and proposes several implementing
modules which could further this goal. While the article explores a
particular international regime, its methodology and conclusions – in
particular, the political-constitutional interpretation of the contract and
the critique of the public/private dichotomy (see sections III.3 and III.4) –
should be relevant to the regulation of many other (national or
international) environmental dilemmas.

The tension between environmental concerns and the global economic
system has been a recurrent theme in the recent wave of anti-globalization
protests – from Seattle 1998 to Quebec and Genoa 2001. The environmental
‘cause’ was invoked again and again in numerous street protests, pamphlets,
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andradicalwebsites.Theapparentunity of action,which seemedto conjoin
thesemultiple acts of protest,is, however,highly misleading.In the first
place, the image of a single-minded,homogeneousmovementis clearly
unfounded.Behind the protestsat Seattle, Quebec,and Genoa lies an
amalgamof differentgroupsandmultiple ideologies.But this apparentunity
is misleadingalsoin that it hasprojecteda falsepictureof a unified global
economic system.The description of the Bretton Woods triad and the
multinationalenterprisescommunityasa kind of monstrous,anti-socialand
anti-environmental transnational cartel is clearly too simplistic as a
characterizationof the global economic field. This article rejects this
simplisticbinarystory.It pursuesa differentnarrative,which is basedon the
following thesis:the tradeandenvironmentconflict shouldnot beseenasa
uni-dimensional problematic, a clear binary discord, but, rather, as a
reflectionof multiple dilemmas– constitutedandnegotiatedby a myriadof
institutionalanddiscursivenetworks.

Developinganunderstandingof this conflict requiresa multi-dimensional
perspective.Oneof themajorblind spotsof thecurrentlegal researchin this
contextis its myopicfocuson theWorld TradeOrganization.The‘tradeand
environment’ researchprogrammehas failed to take into account the
pluralistic natureof the contemporaryglobal legal sphere.Far from being
homogenous,this sphereconsistsof multiple systems,which include,on the
onehand,traditional,treaty-basedlegalstructures(for example,theWTO or
the IMF), and, on the other, a-national, or private legal networks (for
example,the lex mercatoria); together,this diversenetwork constitutesa
complexweb of transnationalgovernance.1 The influenceof this ‘web’ has
notbeenconfined,however,to theeconomicrealm;it hasencroacheddeeply
into variousaspectsof our civic life – including the environment.

The thesis of global legal pluralism reconstructs the ‘ trade and
environment’ conflict, then, as a multi-faceted dilemma, which is not
limited to theWTO. It makesclearthat internationaltrade– with its various
ecologicalside-effects2 – is governedby multiple systemsof law ratherthan
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1 Thesea-national,or private networks,are not madeof the familiar legal sourcesof
public internationallaw,suchasinternationaltreatiesandstate-practice,butare,rather.
theresultof (private)normproductionby tradeassociations,independentprofessional
organizations,commercialarbitrators,andmultinationalenterprises.SeeG. Teubner,
‘ ‘‘Global Bukowina’’: LegalPluralismin theWorld Society’ in Global Law Withouta
State, ed. G. Teubner(1997) 3. The establishmentof the WTO did not impedethe
growthof thesea-nationalsystemsof law. On thecontrary,theeconomicenvironment
of expandedinternationalcommerce,which was facilitated and encouragedby the
WTO, providedfreshstimulusto theseprocessesof privaterule-making.

2 For thosewho still doubtthe existenceof theseside-effects,see,for example,R. Jha
and J. Whalley, ‘The EnvironmentalRegimein DevelopingCountries’(paperpres-
ented at a NBER/FEW conferenceon ‘Distributional and BehaviouralEffects of
EnvironmentalPolicy’, Milan, 11–12June1999,availableat <www.cid.harvard.edu/
cidtrade>andW.D. Sunderlinet al., ‘Economic Crisis, Small Farmers’Well Being,
andForestCoverChangein Indonesia‘(2001)29 World Development767.
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by any single system.A properanalysisof the trade-environmentconflict
mustbesensitive,therefore,to thecompositenatureof contemporaryglobal
law. This article takesa closerlook at oneof the ‘private’ manifestationsof
this multi-faceted confl ict: international construction law (the lex
constructionis) – an importantbranchof the lex mercatoria.3 The relevance
of this field of law to environmentalstudies stems from the fact that
construction activities – particularly those associatedwith large infra-
structureprojects– can generatesignificant environmentaldamage.4 Any
constructionactivity modifiesthe landor habitatin which it is takingplace.
This damage,is highly varied,andincludeslossof biodiversity,reductionin
the stability of land formations,andcontaminationof water resources.The
largevolumeof wastegeneratedby constructionoperationscancausefurther
environmentaldegradation.5

Theinterferenceof theconstructionactivity in theeco-systemandhuman
community,whichhostsit, couldgive riseto bitter socialdisputes,drivenby
conflicting interests,values,anddiscourses.This article explorestheway in
which international construction law has confronted this construction-
environmentdilemma.While this explorationtakesplacein thecontextof a
particularlegal regime,its methodologyandconclusions– in particular,the
critique of the private/public regulatory separationand the cooperative
regulatorymodel (which aredevelopedin sectionsIII.3 andIII.4) – should
be relevantto manyotherenvironmentaldilemmastaking placeat national
or transnationallevels.This alternativeregulatoryvision is consistentwith
the increasingrecognition among environmentalresearchersthat, to be
successful,environmentalpolicy mustadopta multi-dimensional strategy.6

The article proceedsas follows. Section I outlines the environmental
world-view,whichguidesthediscussionin therestof thearticle.Thisworld-
view is basedon a political interpretationof theecological‘project’. Section
II considersthenatureof the lex constructionisasanautonomoussystemof
law, and attemptsto unravel the reflexivity structureof this legal system,
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3 Theterm‘ lex constructionis’ wasfirst suggestedin C. Molineaux,‘Moving Toward
a ConstructionLexMercatoria: A LexConstructionis’ (1997)14 J. of International
Arbitration 55.

4 See,for example,the discussionin G. Ofori and P. Chan,‘ContractualProvisions
For Sustainabil i ty in Construction in Singapore’ (1999) 16 International
ConstructionLaw Rev.241.

5 Constructionactivitiesalsohaveindirectenvironmentaleffects,relatedto theimpact
of the constructionactivity on the generalsustainabilityof the local or global
economy,dueto their intensiveresourceutilization andenergyuse.Ofori andChan
note,for example,that in monetarytermsconstructionactivity utilizes up to seven
timesasmuchwood,minerals,water,andenergyastherestof theeconomy(id., p.
242).This article focuses,however,on the direct effects.

6 See,for example,T. Tietenbergand D. Wheeler, ‘Empowering the Community:
Information StrategiesFor Pollution Control‘ (paperdeliveredat the Frontiersof
EnvironmentalEconomicsConference,Virginia, 23–25October1998,availableat
the World Bank website,NIPR programme).

ß Blackwell PublishersLtd 2002



focusing on two key factors: i ts communicative patterns and its
organizational features.This dual exploration points to two prominent
featuresof the lex constructionis: that its main communicativechannelis
standardmodel-forms,andthat its norm-productionactivity is controlledby
few non-stateactors.The article focuseson one key internationalplayer –
the InternationalFederationof ConsultingEngineers(FIDIC) – which plays
a dominantrole in the internationalconstructionmarket.

SectionIII seeksto decodethe linkage betweenthe structural-cultural
attributesof the lex constructionisand its environmental(in)sensitivity. It
arguesthatthecontractualtraditionof the lexconstructionis, in particular,its
distinction betweenthe ‘public’ and ‘contractual’ orders,havegenerateda
legal culture that was highIy inattentive to the ecological aspectsof
constructionpractice.7 This hasimportantpracticalconsequencesbecauseof
the deepenvironmentalproblematicof transnationalconstructionprojects.
My goal is not confined, however, to an articulation of institutional
‘blindness’.I aminterestedalsoin developingpragmaticalternatives.To this
end, I draw a distinction between the contractual heritage of the lex
mercatoriaanda countercontractualvision, which depictsthe construction
contractas a semi-political mechanism,rather than a strictly private tool.
This conceptualchangeseeksto breakthetraditionalseparationbetweenthe
‘public’ and ‘private’ realms – a division that characterizesmost of the
standardcontractsin the constructionmarket.

Of course,the main challengelies in developingdetailed normative/
institutional configurations that would enable the realization of this
‘political/constitutional’ understandingof thecontract.Theseconfigurations
should have a reasonable‘fit’ with the commercial constraintsof the
transnational construction market. The article offers some practical
reflections,which seekto respondto this challenge.
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7 In exploringthis ‘inattentiveness’I wasguidedby the ideathatanycommunicative
structure(for example,the legal system)is necessarily‘blind’, or ‘closed’ to some
featuresof theworld. Thisblindness,or closure,reflectsthefact thatcommunication
emergesas a product of coordinatedselectionsat the level of inter-subjective
interactions.It is, in otherwords,the resultof a socialprocess,by which a unique
domainof possibilitiesis singled-outcollectively, and providesa backgroundfor
further selections.The emergenceof communication(or societal meaning)thus
comes,necessarily,at theexpenseof someotherpotentialdistinctions(or selections)
which were successfullyexcluded.Any observer– whethera humanbeing or a
socialsystem– by foundinghis or herobservationon this distinctionratherthanany
other,would fail to seewhat this distinctionexcludes.Only a secondobservercan
view this failure – butheor she,also,wouldbesubjectto thelimits of hisor herown
point of view. SeeN. Luhmann,‘ ‘‘What is the Case’’ and‘‘What Lies BehindIt?’’
theTwo SociologiesandtheTheoryof Society’ (1994)12 SociologicalTheory126,
137. Note, however,that this closureis not all ‘bad’. It alsoenablesthe systemto
act.Thus,changingtoo muchcanalsoberisky – it couldunderminethecapacityof
the systemto reactto externalperturbations.
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I. THE POLITICS OF ECOLOGICAL CO-EXISTENCE

Construction activi ties consti tute a highly visible ecological threat.
Environmentaliststend to view this industry, primarily, as a source of
ecological disturbance and disfigurement. Indeed, over the last years
constructionpracticehasbeenportrayed,increasingly,asanecologicalculprit.
This process of ‘demonization’ is at odds with the positive role that
constructionpracticehas played during humanhistory – in providing basic
human needs,such as safe dwelling and a tamed environment.The sharp
contrastbetweenthesetwo articulationsconstitutesa difficult dilemma. In
developinga legal responseto this dilemmaI want to contrastbetweentwo
differentenvironmentalworld-views,Bothhaveemergedasacounter-response
to the capitalist vision of ‘nature-as-a-resource’.The first has beenmostly
associatedwith the ‘deep-ecology’movement,which interpretsthe idea of
‘environmentalism’asa newform of ethic,which ‘gives to naturea socialrole
beyond being a means for human well-being’.8 This alternative, non-
anthropocentricethic seesthe motif of ‘domination of nature’ as the main
maladyof modernsociety,leadingto two possibleresolutionsof the nature/
society opposition. The first seeksto replace the hierarchical approachto
nature,which is characteristicof contemporarysociety,with an ideology of
strict bio-egalitarianism.The second seeks to conflate the nature/society
distinction, and to replaceit by a holistic vision, in which the boundaries
betweenhumanityandnaturearecompletelydissolved.

Thepracticalimplicationsof theseinterpretationsremainunclear.Strict bio-
egalitarianismcanonly leadto socialparalysis.If bothhumansandnatureare
sanctified,how arewe supposedto mediatebetweenthemif a conflict arises?
Theholistic vision is no lessproblematic.If humanityandnatureareconflated
into a unitary (non-hierarchical)whole, which becomesthe primary objectof
moral deliberation,how should we understandits various componentsand
envisiontheir intricaterelations(for example,in thecontextof a construction-
inducedconflict?). It seemsthat the only way in which theseinterpretations
could be implemented in practice is through a strategy of strict ‘social
asceticism’,which would call for a completewithdrawal from the industrial
systemanda returnto a pre-capitalistsociety.9 Only by adoptingthis vision of
stern ‘minimalism’ could the idea of nature as the embodimentof non-
instrumentalmoral valuebe given full effect

Bruno Latour’s environmentalphilosophyevolvedasa counter-thesisto
the ideasof deepecology.It offers, I believe,a morereasonableframework
for thinking abouttheconstruction-environment dilemma.Insteadof calling
for bio-sphericalegalitarianismor for the sanctificationof nature,Latour
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8 K. Eder, The Social Construction of Nature: A Sociology of Ecological
Enlightenment(1996) 207. See, further, A. Naess,‘The Shallow and the Deep,
Long-RangeEcologyMovement:A Summary’(1983)16 Inquiry 95.

9 SeeD. Forman,‘Putting the EarthFirst’ in Debatingthe Earth: TheEnvironmental
Politics Reader, eds.J.S.Dryzek andD. Schlosberg(1998)358.
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argues that ecological dilemmas should be conceptualizedas political
dilemmas.Thispolitical vision is basedonaradicalshift in theway in which
ecologicaldilemmasareobserved;a shift from essencesto relations.Latour
is not interestedin investigatingtheessenceof things,in attributinga-priori
labels to either humansor non-humans.His interest lies elsewhere:in
developingrich articulationsof theintricatewaysin which humansandnon-
humanscommingleandinteract,andof thewaysin which this commingling
transformsthern both (in terms of preferences,properties,and so on).10

Constructionactivity is a rich sourceof suchcommingling:it providesthe
setting for a very ‘tight’ or ‘intimate’ (in terms of space and time)
comminglingbetweenhumans,eco-systems,andtechnologies.

But themovefrom essencesto associationsdoesnot changejust theway
in which nature-societydilemmasareobserved.11 It alsoreformulatestheir
resolutionpath– from theethicalto thepolitical. To understandthis change,
Latour argues,‘one has to abandonthe false conceit that ecology has
anythingto do with natureas such’. Rather,political ecologyneedsto be
seenas ‘a new way to handleall the objectsof humanand non-human
collective life’ ; it is ‘a collective experimentation on the possible
associationsbetweenthingsandpeoplewithout any of theseentitiesbeing
used,from now on, asa simplemeansby the others’.12 By designatingthis
new ‘collective’, Latour seeksto reformulateour understandingof politics
andpolity. He thuschallengesnot just the deepecologists’dancebetween
sanctificationand equality, but also the traditional conceptionsof politics
anddemocracy,which haveconstructedthesenotionsasexclusivelyhuman
constructs.

Conceptualizingecologyasa political endeavourmeans– in contrastto
the visionsof bio-sphericalegalitarianismor humandominationof nature–
that the rights of both humansandnon-humanscannotbe decideda priori.
Rather,theserights canonly emergeandbe negotiatedthrougha revised–
‘ecologized’ – political process.The main challengelies, of course, in
developingpractical institutional structuresin which this new ‘ecologized’
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10 You couldfeel,act,andbeconsideredasabourgeois,ecologicallyindifferentcitizen
for a long periodbut thentherisk of a bulldozertransgressingon your neighborhood
couldturn you into a ‘greenwarrior’ or a greenvoter.And similarly, thebulldozer–
oncea ‘neutral’ technicalartifact – could be transformedinto an anti-naturetoken.
SeeB. Latour, Pandora’sHope: Essayson the Reality of ScienceStudies(1999)
174–215.

11 This move doesnot meanthat we haveto abandonall our prior distinctions.One
such basic distinction is between communicating beings, non-communicating
beings,and societies(networksof communications).SeeN. Luhmann,Ecological
Communication(1989). However, the political shift proposedby Latour provides
one possible (and in no senseprivileged) standpoint from which the relations
betweenthesedistinct realmscould be conceptualized.

12 SeeB. Latour, ‘To Modernizeor to Ecologize?That is the Question’in Remaking
Reality: Nature at the Millennium, eds.N. Castreeand B. Willems-Braun(1996)
221, 234.
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polity could be realized.13 It is on this point that the law andlegal scholars
canmaketheir mostsubstantialcontribution.Devisingregulatorystructures
is, after all, what the law hasbeendoing from the momentit emergedinto
the socialplane.

From this perspective,the solution to the construction-environment
dilemmalies in the political domain.My critique of the lex constructionis
follows this line of thought in that it does not attempt to proceed,
deductively, from some universal solution to the trade and environment
conflict. Rather,I explorethecultural andinstitutionalfeaturesof this body
of law, andexaminehow it couldbetransformedin orderto facilitateamore
inclusive‘ecologicaldialogue’which will give naturea more‘proper’ voice
vis-à-vis its humanassociates.

II. THE FEATURESOF THE LEX CONSTRUCTIONISAS AN
AUTONOMOUSLEGAL SYSTEM

1. Thebasicstructureof the international construction market

The internationalactivity in theconstructionmarkettakesplacein a limited
segmentof theglobal constructionmarket– that which involveslarge-scale
projects(suchasairports,harbours,sanitaryschemes,mines,petrochemical
plants,andso on).14 The internationalmarketfor constructionserviceshas
expandedsubstantiallyover the last decade;15 supportedby the conclusion,
in 1995,of the WTO Agreement.16 Constructionprojectsarea multi-party
operation. As such, they generatea complex web of contracts.17 In
internationalprojects,the principal partiesare generallythe host nation’s
government, the project sponsors, lenders, contractors, operators, and
insurers.Thecontractualframeworkcanvarysubstantiallybetweendifferent

83

13 Latour, op. cit., n. 10, p. 214.
14 For a more detailed discussionsee the WTO report ‘Construction and Related

EngineeringServices:BackgroundNote by the Secretariat’(1998).
15 id., para.12. The sizeof this marketis huge.In most industrializedeconomiesthe

shareof constructionin total GDP is between5 and 7 per cent (id., para. 7).
Constructionservicesaretraded,primarily, throughtheestablishmentof commercial
presenceat the site of the works, either by local subsidiariesor through joint
venturesbetweenforeignanddomesticfirms. A goodproxy for thescaleof thetrade
in constructionservicesis thetotal revenuesof thetop 225internationalcontractors.
According to the WTO, total revenueshavegrown between1994 and 1996 from
$62,219.4millions to $126,777.2millions, a 104percentincrease(id., table1, p. 9).
This economicexpansionis likely to yield a parallelexpansionin the legaluniverse
that supportsthe global tradein constructionservices.

16 Particularly important in this contextare the new GeneralAgreementon Tradein
Services(‘GATS’), and the Plurilateral Agreementon GovernmentProcurement
(Annex 4 to the WTO Agreement),both signedat Marrakeshon 15 April 1994.

17 For a more detaileddescriptionof this complexcontractualframework,seeG.D.
Vinter, Project Finance(1998).
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project types, However, most constructionprojects include the following
threebasictypesof contracts:a constructionagreement,in which theproject
companyand the contractoragreeon the terms of the project; funding
agreementsbetweenthe project companyand the lenders;and insurance
contracts.Where the constructionproject concernseither an infrastructure
service(public utility) or theextractionof naturalresources,the contractual
frameworkmight include,in addition,a concessionagreementin which the
hostgovernmentgrantsthe projectcompanya long-termright to engagein
the relevantindustry,andanoperationagreement,which setstheconditions
for the operationof the service.18

Of this complex contractualweb, internationalconstructionlaw deals,
principally, with the construction agreement.In that respect, the lex
constructionis does not represent the whole legal complexity of the
constructionendeavour.However,from an environmentalperspective,the
constructionagreementis probably the most interestingelementof this
contractualweb, as this is the ‘legal space’which dealsdirectly with the
ecological-physicalaspectsof the project. Any attempt to influence the
environmentalimpact of a constructionproject shouldfocus, therefore,on
the structureandcontentof the constructionagreement.

2. Theemergenceof the lex constructionis: basiccommunicativepatterns

The lex constructionis is a product of standardizedcontracts,technical
guidelines,andarbitrationawards.19 Standardcontractualforms constitute,
however,the most importantelementin this discursiveuniverse:they form
the principal communicativechannelthroughwhich the lex constructionis
evolves,andmaintainsits reflexivity.20 While eventhe mostpopularforms
arerarelyusedunamended,21 theyhaveaprofoundeffecton theformationof
normative expectationsin this market. They underpin the negotiation
process,andaccompanytheconstructionprocessfrom beginningto end.The
common usage of standard contracts generates substantial economic
advantages,which seemto ensurethe durability of this practice. It has
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18 A commontype of operationagreementis an output purchaseagreementwhich
commitsthe hostcountry,over a specifiedperiod,to purchasea minimum quantity
of the project’soutputat an agreedprice.

19 See B.J. Tieder, ‘The Globalization of Construction – Evolving Standardsof
Construction Law’ (1998) 15 International Construction Law Rev. 550, and
Molineaux,op. cit., n. 3.

20 See J. Sweet, ‘The American Institute of Architects: Dominant Actor in the
ConstructionDocumentsMarket’ (1991)WisconsinLaw Rev.317,andTieder,id., p.
552.Therearesignificantlinkagesandcross-dependenciesbetweendomestic-oriented
forms and internationally-oriented standardcontracts,see, for example,H. Lloyd,
‘PrevalentPhilosophiesof Risk Allocation – An Overview’ (1996)13 International
ConstructionLaw 502.For reasonsof spaceI do not considertheseinterlinkageshere.

21 See W. Hughes and D. Greenwood, ‘The Standardisation of Contracts For
Construction’(1996)13 InternationalConstructionLaw 196,204.
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reducedthetransactioncostsof enteringinto aninternationalprojectandhas
contributedto the evolvementof tenderingas a conventionalmethod of
obtainingcompetingquotations.22 Public internationallaw (both customary
andtreatylaw) hasplayed,in contrast,avery limited role in thedevelopment
of the lex constructionis.23

Standardmodel forms constitute,then, the main channelthroughwhich
the lex constructionstransformsitself. There are, however,severalother
important communicative channels. Of these the most important is
international arbitration. Most of the transactionsin the international
constructionmarketare subjectto arbitrationagreements.This meansthat
the majority of construction-disputes are being adjudicatedbefore private
arbitrators,usually in one of the main internationalarbitration centres.24

However,the capacityof the arbitrationchannelto instigatelegal changeis
limited, dueto severalfeaturesof the internationalarbitrationfield: the lack
of precedentialpractice, the absenceof institutional cohesion (which
preventsthe evolvementof organizationalcustom),and the lack of a wide
and timely circulation of judgments.25 The increasingdominanceof the
International Chamber of Commerce (ICC) International Court of
Arbitration might rectify, in the future, this lack of organizationalcohesion,
and could thus increasethe role played by the arbitration channelin the
evolution of the law.26 The work of scholarsconstitutesanotherimportant
communicativechannel.Scholarlypublicationsarea particularly important
sourceof internal observationfor the lex constructionisbecause,unlike
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22 By ensuringacommonbasisfor theevaluationof tenders,seeN. G.Bunni,TheFIDIC
Form of Contract: The Fourth Edition of the Red Book (1991) 3. The WTO
AgreementonGovernmentProcurement,which is basedontheideaof equalaccessto
governmentalcontracts,hasalsocontributedto theexpansionof thetenderingmethod.

23 Theinterventionof public internationallaw in theconstructionmarketwasgenerally
limited to projects with transboundaryeffects. For a generaldiscussion,see R.
Lefeber, Transboundary Environmental Interference and the Origin of State
Liability (1996)19–46.

24 SeeLloyd, op.cit., n. 20,p. 509.Nationalcourts,particularlyin EnglandandWales,are
anothersourceof interpretation.Arbitration awardsfrequently refer to decisionsof
nationalcourts,seetheextractsof ICC arbitralawardson constructioncontracts,which
appearedin theICC InternationalCourtof Arbitration Bulletin, vols.2(1),9(1),and9(2).

25 Whereasnewelectronicformsof storinglegaldata,suchasLexisandWestlaw, have
changed significantly the pattern of communication in other legal spheres
(particularly in the United Statesof America), in the arbitrationworld, awardsare
still availableonly in a printedform, with poordevicesfor sortingandordering,and
eventhatonly aftera substantialdelay.As wasnotedabove,theICC hasmadesome
effort to rectify this problemby publishingextractsfrom ICC arbitral awards.

26 The prominenceof the ICC arbitration centre seemsto be guaranteedby the
common stipulation in FIDIC’s contracts that a contractualdispute should be
submittedto ICC arbitrationif it cannot be resolvedin a lesscontentiousway: see
C. Wade,‘FIDIC’s StandardFormsof Contract– PrinciplesandScopeof the Four
New Books’ (2000)17 InternationalConstructionLaw Rev.5, 9. Otherarbitration
centres,suchastheLondonCourtof InternationalArbitration, havefailed, sofar, to
establishthemselvesasprominentplayersin the constructionarbitrationmarket.
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arbitrationawardswhich tendto provideanextremelyscatteredandepisodic
portrait of the law, the work of scholarsprovides a comprehensiveand
updatedobservationof the law – particularlyof new standardforms.27

Unlike domestic legal systems,in which legal changeis effectuated
throughtwo differentprocesses– legislationandjudicial decisions– the lex
constructionischangesprincipally through the channelof standardcon-
tractualforms.Its reflexivity structureis thusmuchmorelimited thanthatof
domesticlegal systems.This observationleadsto two relatedpredictions.
First, that the lex constructioniswould be much more influenced by its
history: legal practicesmight persistevenwhenthe historicalconditionsin
which they were formed ceaseto be relevant. Becauseof its limited
reflexivity, we might reasonablyexpectsuch persistenceto be more per-
vasive within the lex constructionisthan in a domestic system of law.
Second,theevolutionarypathof the lex constructionisshouldbemuchmore
sensitiveto the institutionalnatureandstructureof the organizationswhich
control theproductionof standardforms.28 I will revisit thesepredictionsin
the courseof the discussionof the opennessof the lex constructionisto
environmentalconsiderations(section III below). The following section
examinesthe institutionalstructureof the lex constructionis.

3. Theinstitutional settingof the lex constructionis: exclusionanddominance

Theinternationalmarketfor standardconstructioncontractsis dominatedby
a small group of internationalorganizations.29 This private control of the
norm-productionprocessstandsin contrastto the WTO realmin which the
norm-productionprocessis dividedbetweena contractual,inter-staterealm,
andan independentjudicial system.The main playersare the International
Federationof ConsultingEngineers(FIDIC),30 the InternationalEuropean
ConstructionFederation(FIEC), the British Institution of Civil Engineers
(ICE), the EngineeringAdvancementAssociationof Japan(ENAA), the
American Institute of Architects (AIA), 31 and the InternationalBank for
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27 See,for example,the commentarieson FIDIC’s RedBook by E.C. Corbett,FIDIC
4th – A Practical Legal Guide: A Commentaryon the International Construction
Contract (1991), and Bunni, op. cit., n. 22. Forums li ke the International
ConstructionLawReviewfulfil a similar role.Thecapacityof scholarlypublications
to effectuatelegal changeremains,however,quite limited.

28 Neither of thesepredictionsshould lead, a priori, to a conclusion that the lex
constructionisis inefficient or ecologically indifferent. One cannot rule out the
possibility that a legal system will develop very sensitive private-legislative
mechanismsthat will compensatefor the absenceof judicial innovations.

29 For a recentsurveyof theseorganizations,seeTieder,op. cit., n. 19, pp. 554–79.
30 The acronym stands for the French title: the Federation Internationale des

Ingenieurs– Conseils.
31 AlthoughAIA modelformsarenot meantto be usedin internationalprojects,their

widespreadusein the United Statesmarket(Sweet,op. cit., n. 20) hasturnedthem
into a significant transnationalbenchmark.
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Reconstruction and Development (the World Bank).32 Other key
contributorsare UNCITRAL and UNIDROIT, through their more general
work on universal contract models.33 UNCITRAL was involved also in
specific work on the constructionmarket.34 International legal firms are
anotherimportantplayer.35

I would like to focus,however,on oneprominentplayer in this group–
the InternationalFederationof ConsultingEngineers.36 This doesnot imply
that the other players are not important, but FIDIC enjoys a dominant
positionwhich justifies, I believe,this specialattention.The discussionthat
follows examinescloselythe structureof FIDIC’s contractualproducts,and
the institutional frameworkthat facilitatesthe norm-productionprocess.37 I
will nonethelessmakecomparativereferencesto thecontractualproductsof
two otherorganizations:ENAA andthe ICE.

FIDIC wasfoundedin Belgium in 1913.38 It is anassociationof national
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32 TheWorld Bank’soperationaldirectiveshavea largeinfluenceon theoperationsof
other public lending bodiessuchas the Asian DevelopmentBank, seeTieder,op.
cit., n. 19, p. 555. To someextent the World Bank also influencesthe lending
practicesof private financial institutions.

33 SeeTieder,id., pp.558–72.In thatcontext,thepublication,in 1994,of UNIDROIT’s
Principles of International Commercial Contracts was particularly important.
UNIDROIT’s principlessetthemselveswith the ambitioustaskof creatinga model
contract law for cross-bordertransactions,seeK.P. Berger, ‘The Lex Mercatoria
Doctrine and the UNIDROIT Principles of InternationalCommercialContracts’
(1997) 28 Law and Policy in Internalional Business943. UNCITRAL’s most
importantcontributionwastheadoption,in 1993,of theModel Law on Procurement
of Goods,ConstructionandServices.This modellaw deals,however,only with pre-
contractualselectionpractices,anddoesnot addresscontractperformanceissuesor
the settlementof disputes(Tieder, id., pp. 561–2).

34 In 1988 UNCITRAL published its ‘Legal Guide on Drawing Up International
Contractsfor the Constructionof IndustrialWorks’ (1988)which wasquite widely
used,especiallyby developingcountries.Anotherandmorerecentcontributionis a
‘Legislative Guideon PrivatelyFinancedInfrastructureProjects’(2001).

35 See Y. Dezalay and B. Garth, ‘Merchants of Law as Moral Entrepreneurs:
ConstructingInternationalJusticefrom the Competitionfor TransnationalBusiness
Disputes’(1995)29 Law and SocietyRev.27.

36 For the centralrole of FIDIC in the constructionmarketseeICC, ‘Extractsof ICC
Arbitral Awardson ConstructionContractsReferringto the F.I.D.I.C. Conditions’
(1991) 2 ICC International Court of Arbitration Bull. 15. The ICC notesin the
introduction to this collection that: ‘In recent years constructiondisputeshave
representedsome21 per cent of casessubmittedannually to ICC arbitration. A
significant portion of theseconstructioncasesis governedby the F.I.D.I.C. . . .
Contract (International) for Works of Civil Engineering Construction or on
conditionsmodeledon the F.I.D.I.C. Conditions’ (id., p. 15).

37 Thisaspectof FIDIC’s work hasreceivedlittle attentionin thelegalliterature.Mostof
theliteratureconsistsof legalanalysisof FIDIC andotherinternationalstandardforms.

38 The following description is basedon a paper by John Bowcock who was the
chairmanof FIDIC’s ContractsCommitteeat the time: J. Bowcock,‘The FourNew
FIDIC Formsof Contract– Introduction’ (FIDIC New ContractsLaunchSeminar
Series,September– December1998),availableat <www.fidic.org>.
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memberassociations;thus,it doesnot includeasmembersindividual firms
of consulting engineers.The original founding countries were France,
Belgium,andSwitzerland.FIDIC’s currentmembershipcircle transcendsthe
limited Europeanmembershipof its inceptionperiod.By September2001
FIDIC’ s membership encompassed sixty-seven national member
associationsrepresentingsome560,000professionals.39 FIDIC is governed
by an executive committee and several specific committees and task
groups.40

FIDIC hasdominatedthemarketfor internationalconstructiondocuments
since the 1960s, with its standard forms of contract for engineering
constructionand for the provision of mechanicaland electrical plant. The
first form, ‘Conditions of Contract for Works of Civil Engineering
Construction’, which came to be known as the ‘Red Book’, was used
mainly for largeprojects,suchasinfrastructureandhydropower.Thesecond
form, ‘Conditions of Contract for Electrical and Mechanical Works
including Erection on Site’ (also called the ‘Yellow Book’) – was used
mainly for the constructionof industrial sites. Both forms have been in
widespreadusefor severaldecades.41 FIDIC’s Red Book was particularly
dominantin theworld market.42 Theprominentstatusof theRedBook was
affirmed by the World Bank, which has incorporatedit into its standard
bidding documentsfor procurementof works.43 Otherprivate associations,
suchasthe British Institution of Civil EngineersandENAA of Japan,have
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39 The information was drawn from FIDIC’s website, <www.fidic.org/federation/
default.asp>,visited on 26 September2001.

40 TheseincludeanAssessmentPanelfor Adjudicators,BusinessPracticesCommittee,
ContractsCommittee,CapacityBuilding Task Force,Integrity ManagementTask
Force,QualityManagementTaskForce,SustainableDevelopmentTaskForce,anda
Risk Management Forum. The data were drawn from FIDIC’ s website,
<www.fidic.org/about/committees.asp>,visited 26 September2001.

41 The Red Book was first publishedin 1957 and its fourth (and last) edition was
publishedin 1987.The Yellow Book’s third edition waspublishedin 1987.

42 For a comprehensivecommentaryon the RedBook, seeCorbett,op. cit., n. 27,
andBunni, op. cit., n. 22. The RedBook hasbeenamendedseveraltimessince
1987. In 1999 FIDIC publisheda new seriesof contracts,which replacedthe
Red Book. The detaileddiscussionbelow is basedon FIDIC new contractual
products which, as will be explained below, are quite different from their
predecessors.

43 See the World Bank StandardBidding Documentsfor Procurementof Works
(‘SBDW’) May 2000, electronic version available at <www.worldbank.org/html/
opr/procure/workspage.html>,visited25 September2001).TheSBDW arebasedon
thefourtheditionof theRedBook(1987,reprinted1992with amendments)andthus
do not reflect,asyet,FIDIC’s mostrecentforms.See,also,Molineaux,op.cit., n. 3,
p. 59. Additional indicationof the normativestatusof FIDIC’s modelformscanbe
foundin therecentdecisionof theWorld Bankto baseits newtrial edition(2000)of
Bidding Documentsfor Procurementof Simple Works (of Small Value, Short
DurationandLow Risk)on FIDIC’s ‘ShortFormof Contract’(1999).A copyof this
sampledocumentis availableon the World Bank website,id.
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also producedimportant standarddocuments;44 however, none of these
documentshas received the samekind of international stature that was
achievedby FIDIC documents,in particularby the RedBook.

The process through which FIDIC has produced its most recent
contractualproductsprovidesa goodillustration to the institutionalbounds
of the lex constructionis(or, in other words, to the opennessof the norm-
production process). These bounds tend to perpetuate the ecological
insensitivity,discussedin the following section.In 1994FIDIC decidedto
update the Red and Yellow Books, by initiating a long and varied
consultationprocess.45 This consultationprocesswas mainly restricted,
however,to FIDIC’s naturalaudience:its membersandotherrelevantgroups
such as law firms, contractinggroups, and financing institutions.46 The
consultationprocessdid not extendbeyondthelimited circle of thepotential
usersof FIDIC’s forms. FIDIC has not consultedother groups,such as
environ-mental and labour groups, despite the fact that international
constructionprojectscan havea large influence on the life of the people
that thesegroupsrepresent.

Theinstitutionalprocessbehindtheproductionof FIDIC’s newcontracts,
reveals,therefore,a clearpatternof exclusion:thecontractswereformulated
in the closedorganizationalsphereof the constructionindustry (including
relatedaffiliates like financial institutions).47 Groupswhich werenot partof
this closedcircle wereleft out. The exclusionof othervoices,suchasthose
of environmentalgroups,providesone explanationfor the environmental
insensitivityof FIDIC contracts,which will be consideredin moredetail in
sectionIII below. However, it would be wrong, I believe, to explain this
insensitivity simply in terms of cartelistic behaviour.48 The cultural
orientation of FIDIC cannot be reducedto the businessinterestsof its
members.This non-economicbackground(to which I shall returnin section
IV below) indicatesthat the organizationalclosure,which was sketched
above,could be altered.

89

44 SeeTieder,op. cit., n. 19, pp. 576–9.
45 See,Wade,op. cit., n. 26.
46 id., p. 7.
47 Thedraftingprocesswithin otherprofessionalassociationsseemsto follow a similar

patternof exclusion.See,for example,the discussionof the AmericanInstitute of
Architectsmodelcontractsin T.L Stipanowich,‘ReconstructingConstructionLaw:
RealityandReformin aTransactionalSystem’(1998)WisconsinLawRev.463,526.

48 For this typeof argumentin thecontextof standardization,seeG. Spindler,‘Market
Processes,Standardisation,andTort Law’ (1998)4 EuropeanLaw J. 316.
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III. ENVIRONMENTAL CLOSUREAND STANDARD
CONSTRUCTIONCONTRACTS

1. FIDIC’s model forms: a general exposition

Thissectionseeksto exposeandcriticize theenvironmentalrecordof the lex
constructionis. Whereasthedomesticscene,particularlyin theUnitedStates
of America and Europe, has experienceda burgeoning wave of legal
innovations,coveringdifferent aspectsof the environmentalproblematic–
from corporate liability (moving from traditional notions of individual
liability to newformsof collectiveliability), pollution control (usingmarket
mechanismsrather than strict emissionstandards),to new regulatorytools
(such as broad disclosure requirements and eco-labelling),49 the lex
constructionishasshownlittle ‘environmental’ innovation.It hasmaintained
in generalan attitudeof indifferencetowardenvironmentalproblems.This
section seeksto explore the nature of this indifference through a close
examination of some of the model forms that dominate the global
constructionmarket, in particular the new seriesof contractswhich was
publishedby FIDIC in 1999.I will try to assessto what extentthesemodel
forms incorporateandgive voice to generalenvironmentalconcerns.50 Two
other model forms, ENAA’s Model Form of International Contract for
Process Plant Construction (ENAA Model Form) and the ICE New
EngineeringContract (NEC) will be used as an additional comparative
source. I have chosenthese two model contractsas a secondpoint of
reference,because,althoughtheydo not enjoy thesameuniversalstatureas
FIDIC’s contracts,theyarealsousedcommonlyin internationalprojects.51
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49 See,for example,G. Teubner,‘The Invisible Cupola: From Causalto Collective
Liability’ in EnvironmentalLaw andEcologicalResponsibility, eds.G. Teubner,L.
Farmer and D. Murphy (1994) 17–48, discussingnew doctrines of collective
liability, and Tietenberg and Wheeler, op. cit., n. 6, pointing to information
strategiesasa new form of environmentalregulation.

50 The analysisof FIDIC’s new forms doesnot intend to provide a comprehensive
analysisof their provisions.For a more generalanalysis,see,for example,P.L.
Booen,‘The ThreeMajor New FIDIC Books’ (2000)17 InternationalConstruction
Law Rev.24, andWade,op. cit., n. 26.

51 As wasnotedbefore,oneindicationof theinternationalstatusof FIDIC’s RedBook
was its adoptionby the World Bank. The ENAA’s Model Form of International
Contractfor ProcessPlantConstructionwasalsoadoptedby theWorld Bank,andis
usedin its ‘StandardBidding Documentsfor Supply and Installationof Plant and
Equipment’(November1997,revisedJanuary1999),electronicversionavailableat
<www.worldbank.org/html/opr/procure/workspage.html>. For a commentary on
ENAA’s Model Form, seeT. Wiwen-Nilsson, ‘The 1996 Edition of the ENAA
Model Form – International Contract for Power Plant Construction– A Brief
Review’ (1997) 14 International ConstructionLaw Rev. 273. ICE’s NEC series,
which wasfirst publishedin 1993(a secondeditionwaspublishedin 1995),hasalso
significant internationalprofile: seeM. Barnes,‘The New EngineeringContract–
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Before proceedingto review the environmentalaspectsof FIDIC’s new
contractsit might beworthwhileto considerthegeneralstructureof thethree
model forms, which constitutethe core of FIDIC’s new contracts-series.
FIDIC’s new line of contracts52 reflectsa changeof thoughtin FIDIC. The
new contractsfocusmoreon the apportionmentof responsibilitiesbetween
the parties,thanon the project’s type.Thus,the emphasiswasshiftedfrom
‘civil’ versus‘electricalandmechanical’worksto ‘works beingdesignedby
the Employer’ versus ‘ works being designed by the Contractor’ .
Accordingly, the specialtask-groupestablishedfor this purposedecidedto
developa new constructionbook to be usedfor building/civil/ engineering
works designedby the employer or by his representative,the engineer
(henceforth, the Construction Contract). Conversely the new Plant &
Design-Build Book was designed to be suitable for plant/building/
engineeringworksdesignedby (or on behalfof) the contractor(henceforth,
the Plant Contract).53 In addition, FIDIC issueda completelynew model
form, basedon a two-partyapproach,entitled the EPCContract.54

Both the new construction contract and the plant contract kept the
traditional three-partystructure,which was usedin the contracts’previous
editions. Within this framework, the engineer,whom the employer (the
procurerof the works) employsfor this purpose,administersthe contract,
monitors the construction work, and certifies payments.Whenever the
engineeris requiredto determineanycontentiousmatteror settleanyclaim
for time extensionor extracosts,he or sheis first requiredto consultwith
eachof thepartiesin anendeavourto reachagreement.If agreementis not
achieved,the engineeris requiredto makea fair determinationin accord-
ancewith the contract. If the engineer’sdeterminationis not agreedby
eitherof theparties,or if a disputeotherwisearises,thepartiescanforward
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An Update’(1996)13 InternationalConstructionLaw Rev.89, 95. TheNEC series
comprisessix differentoptions,which all sharethesamecoreclauses.I will usethe
NEC optionF: ManagementContract(November1995)asmy referencedocument.

52 The contractswere publishedinitially in 1998 in a test edition. All my comments
refer to the 1999edition of the contracts.

53 SeeWade,op. cit., n. 26, p. 8. In theconstructionjargonthe term ‘employer’ refers
to theentity which initiatedtheproject.In manycasesthis would bea governmental
body of some sort; the term ‘contractor’ refers to the entity which would be
responsiblefor the actualexecutionof the project.

54 These three short titles are used in FIDIC publications, the full namesbeing:
‘Conditions of Contract for Construction(for Building and EngineeringWorks
Designedby the Employer)’; ‘Conditions of Contractfor Plant and Design-Build
(for Electrical and MechanicalPlant, and for Building and EngineeringWorks,
Designed by the Contractor)’; and ‘Conditions of Contract for EPC Turnkey
Projects’(EPCstandsfor engineering,procurement,construction).SeeFIDIC, ‘New
DocumentsReadyForEdmonton’(1998)1998/2FIDIC Q. Report2. A fourth form,
which was also publishedin 1999 – Short Form of Contract – dealsmainly with
small-valueandsimpleprojects.It is thuslessrelevantto the internationalmarket,
andwill not be referredto in the following.
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thedisputeto a disputeadjudicationboard(DAB).55 If eitherpartydoesnot
accept the DAB’s decision and the parties fail to reach an amicable
settlement,the matter must be finally settledby internationalarbitration,
usuallyunderthe ICC Rules.56

During the work on updating the Red and Yellow Books it became
apparentto thespecialtaskgroupthat thereis a demandin themarketfor a
contractthat takesa two-party approach,where the engineerplays a less
prominentrole in the administrationof the contractresulting in the EPC
contract.57 This demandwas a reflection of the increasein the numberof
privately financedinternationalprojects.58 The move towardprivate forms
of financing triggeredthe developmentof severalnew modelsof project
delivery. Theseinclude the Build-Operate-Transfer(BOT) model, and the
Build-Own-Operate(BOO) model.In theseconcession-typearrangementsa
privatecompany59 (theconcessionaire)is grantedtheright andobligationto
provide an infrastructureservice,usually by the stateor a municipality.60

The service, whether gas, power, water, transport, sanitation, or
telecommunications, is providedundertermsand conditionsspecifiedin a
contractor licence.The concessionairetakesoveroperationalresponsibility
andat leastpart of the commercialrisk of serviceprovision.61 By granting
the concessionthe state eliminates the need to pay for the construction
servicesoncethe work is completed.

ln suchprojects,theconcessionairetakesmostof theresponsibilityfor the
financing, construction, and operation of the project. The uncertainty
associatedwith BOO or BOT projectsincludes,in addition to the ‘normal’
risksassociatedwith the constructionprocess,alsothe risksassociatedwith
the project’s future cash flow. In order to limit their risk exposure,the
lendersseekto limit the uncertaintiesassociatedwith the contract,both by
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55 TheDAB comprisesoneor threepersons,which shouldbe jointly appointedby the
parties,either at the commencementof the contractor on an ad hoc basis.The
conceptof DAB wasimposedon FIDIC by the World Bank,which wasnot happy
with the original Red Book framework, which appointedthe engineer– despite
beingpaidby theemployer– astheinternaldisputes-adjudicatorof thecontract.The
DAB conceptis discussedin moredetail below.

56 See,Wade,op. cit., n. 26, pp. 8–9.
57 id., p. 9.
58 id., p. 10,andWorld Bank‘PrivatizationandEnvironmentalAssessment:Issuesand

Approaches’in EnvironmentalAssessmentSourcebookUpdateNo. 6. (1994).
59 The constructioncompanyand the operatorof the infrastructureservicemay be

different entities.
60 I aminterestedheremainly in thoseconcessionarrangements,which includebotha

‘service’ element(the operationandmaintenanceof the facilities andthe supplyof
the infrastructureservice)anda ‘construction’element(thedesignandconstruction
of the new infrastructure).However,someconcessionarrangementsmay include
only a serviceelement.

61 SeeP Guilaim and M. Kerf, ‘Concessions– The Way to Privatize Infrastructure
SectorMonopolies’WorldBankPublic Policy for thePrivateSectorSeries, October
1995,4 at <www.worldbank.org>.
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eliminatingthe ‘engineer’asan independentcontractualpersonawith semi-
arbitral powers,and by placing the majority of risks associatedwith the
constructionof the facility (for example,marketandtechnicalrisks) on the
construction contractor.62 The EPC Contract ref lects the special
requirementsof privately financedmodelsby placingthetotal responsibility
for the designandconstructionof the infrastructureor other facility on the
contractor,and providing a higher degreeof certainty that agreedcontract
price andtime will not be exceeded.

2. Environmentalconcernsand FIDIC modelcontracts

The way in which FIDIC (and other) contractsdeal with environmental
issuesreflectsa commitmentto a strict public/privatedichotomy,andtheir
understandingof environmentalresponsibilityis very mucha productof this
dichotomy. In analysing the contractual treatment of environmental
problemsI will usethe conceptof environmentalimpactassessment(EIA)
asmy focal point.EIA constitutestodaythepreferredregulatoryresponseto
the construction-environmentdilemma,aiming to providea comprehensive
frameworkin which the ecologicalimpacts(including long-termeffects)of
constructionactivities canbe assessedanddealt with. The EIA doctrineis
basedon the idea of ex-anteassessment– on the adoptionof a forward-
looking approach,which seeksto examinethe environmentalimpactsof a
project at an early stage.Becausethe EIA processis conductedbeforethe
commencement of the construction project – with all the financial
commitmentsthat comewith it – it opensthe way for an early detection
of ‘environmental’ mistakes(for example,problemsof location, or basic
design flaws). EIA enables,therefore, the prevention of nonreversible
actionsandcostly financial commitments.EIA alsoprovidesa mechanism
for blocking thoseconstructionactivities, which are completelyuntenable
from an environmentalperspective.The extent to which FIDIC’s new
contractsincorporatethe conceptof ‘environmentalimpactassessment’can
provide,therefore,a goodindicationof their ecological‘sensitivity’.

Beforeturning to thedetailedassessmentof FIDIC forms,it is importantto
make more explicit the ecological challenge that is faced by the lex
constructionis(this would help us to assessthe environmental‘failings’ of
this legal system).Thescopeof this challengeis determinedby thesequential
fashionin which theconstructionprocessis observedby the law. Thestandard
constructioncontract (FIDIC’s or any other) doesnot normally govern the
contractualphasein which the EIA processtakes place. The construction
contract regulatesthe ‘main phase’of the constructionproject, the detailed
designand execution.In contrast,the EIA processis usually part of a ‘pre-
contract’ evaluationprocess,in which the procurerof the works assessesthe
feasibility of the developmentplan and considerspossiblealternatives.This
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62 SeeWade,op. cit., n. 26, p. 11.
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assessmentprocesscomprises,usually, in addition to the EIA element,other
studieswhich examine,for example,thefinancial feasibility of theproject,and
its compatibility with local land-userequirements.63 This stageis governedby
a separate set of consultancy contracts, and by extra-contractual legal
requirements.64 The constructioncontractholds, then,a posteriorposition in
this contractualsequence.

The legal separationbetweenthe different phasesof the construction
projectcreatestwo difficulties. The first concernsthe issueof implementa-
tion and monitoring. the secondhas to do with unforeseencontingencies.
The first problem points to the needfor a contractualmechanism,which
could ensurethat the conclusionsof the EIA are actually implemented.
Propermonitoringproceduresshouldform an essentialelementof anysuch
mechanism.The importanceof follow-up mechanismsstemsfrom the fact
that both the regulatoryauthorityandthe developermay find it temptingto
usethe EIA asa ‘pseudo-analysis’.65 From the authority’sperspective,the
EIA processcould be perceivedsolely asa pre-decisionmechanism,which
culminatesin the authority’s final decisionto grant (or refuse)a develop-
ment consent,and as suchhasno post-decision(for example,monitoring)
implications.Fromthedevelopers’point of view, oncetheprojectis granted
a formal consent,theyhavelittle interestin developingandimplementinga
monitoring and post-auditingprogramme,which would enable them to
implementtheEIA conclusions(andprovidetheauthoritywith a convenient
supervisingmechanism).The EIA literaturepoints, indeed,to that lack of
properpost-EIA monitoringasoneof the key problemsin the currentEIA
practice,both in the developinganddevelopedworld.66

The issue of unforeseencontingenciespoints to a different problem,
which stemsfrom the(unwarranted)tendencyto treattheconclusionsof the
EIA processas a closed and final set of prescriptions.This perception
ignores the fact that the EIA process,which is conductedbefore the
commencementof theproject,cannotprovidea completedescriptionof the
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63 See,for example,UNCITRAL (1988),op. cit., n. 34, pp. 9–13.
64 The separationbetweenthesetwo phasesis further exacerbatedby the fact that in

most casesthe preliminary studieswill not be conductedby the contractorthat
wouldbeengagedto constructtheworks,butby anotherfirm (mainly becauseof the
risk of conflict of interests).In complexprojectsthis principle could, however,be
compromised(id., p. 12).

65 ‘Pseudo-EIAs’indicatesthoseEIAs which arecarriedout with the singleobjective
of gettingtheprojectcleared.irrespectiveof the trueenvironmentalcosts.SeeA.K.
Biswas,‘SummaryandRecommendations’in EnvironmentalImpactAssessmentfor
DevelopingCountries, eds.A.K. BiswasandS.B.C.Agarwal (1992)240–1.

66 For a discussionof the problem of compliancemonitoring in the context of the
developingworld seeid.; andsee,also,for example,B. Dipperet al., ‘Monitoring and
Post-auditingin Environmental Impact Assessment:A Review’ (1998) 41 J. of
EnvironmentalPlanningandManagement731,735(discussingtheEU), andL. Canter
andR. Clark, ‘NEPA Effectiveness– aSurveyof Academics’(1997)17Environmental
ImpactAssessmentRev.313,323–4(discussingtheUnitedStatesof America).
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project’secologicalimpacts.Oncetheprojectunfoldsthereareboundto be
some environmental‘surprises’. Coping with the problem of unforeseen
contingenciesrequires more than a mere implementing mechanism.It
requiresthe developmentof reflexivity procedures,which would encourage
the partiesto reassessthe environmentalimpactsof the project (evenwhen
suchimpactshaveno functionalimplications),andwouldprovidetheparties
with clearproceduresthroughwhich theoriginal designor work-programme
could be updatedin responseto suchcontingencies.

The discussionso far has pointed to two main legal challenges(both
related to the sequentialnature of the construction process):post-EIA
monitoringandunforeseencontingencies.Noneof theseproblemsis treated
by FIDIC contracts(or by theENAA andNECforms).For reasonsof spaceI
will not enterhereinto a detaileddescriptionof the contracts.67 I will only
makesomebrief referencesto theactual– andunsatisfactoryway– in which
FIDIC contractsdeal with the environmentalissue.A direct referenceto
environmentalconcernscanbe found only in oneclause,which is common
to the construction,plant, and EPC contracts.Article 4.18, which is titled
‘Protectionof the Environtnent’,providesthat:

TheContractorshall takeall reasonablestepsto protecttheenvironment(both
on andoff‘the Site) andto limit damageandnuisanceto peopleandproperty
resultingfrom pollution, noiseandother resultsof his operations.

The Contractorshall ensurethat emissions,surfacedischargesandeffluent
from the Contractor’sactivities shall not exceedthe valuesindicatedin the
Employer’s Requirements,and shall not exceedthe values prescribedby
applicableLaws.68

While the inclusion of Article 4.18 in FIDIC’s new forms doesreflect an
awarenessof environmentalissues,its limited coveragemeansthat it cannot
provideanadequateresponseto manyenvironmentalconcerns.Theduty of
careimposedon the contractorby Article 4.18is limited to the contractor’s
operationson andoff the site; it doesnot cover the broaderand long-term
ecologicalimpactsof the constructionprojectasa whole.69 Moreover,this
provision makes no attempt to deal with the challengesof post-EIA
monitoring or unforeseencontingencies.The ENAA’s model form and the
Institution of Civil EngineersNEC do not include even such a limited
provision.
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67 For a more detaileddiscussion,seeO. Perez,‘Ecological Sensitivity and Global
Legal Pluralism: Rethinking the Trade and Environment Debate’ (PhD thesis,
LondonSchoolof EconomicsandPolitical Science,2001)ch. 6.

68 Article 4.18 of the constructioncontractusesthe term ‘specification’ insteadof
‘employer’s requirement’.

69 Article 4.18 can be enforced,of course,only by the employer.The questionis
whethertheemployerwill botherto enforcethisprovisionin thosecasesin which its
breachdoes not affect the successfulcompletion of the project. I did not find
examplesfor such litigation with respect to FIDIC contracts(which does not
necessarilysaythat therewereno suchincidents).
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FIDIC’s new contractsdo not include any other clear environmental
provisions,or, to that extent,any direct referenceto a pre-contractualEIA
statement.This is alsothecasewith respectto theNEC andENAA’s model
form. The main other (indirect) route through which the ‘environmental’
issueentersinto the contractualuniverseof the industry’s standardforms
concernsthe contracts’generalcomplianceprovisions,which require the
partiesto comply with the applicablelaws of the hostcountryin the design
andexecutionphasesof the project.70 Thesewould include,of course,any
environmental regulation, The underlying assumption behind these
provisionsis that it is the responsibilityof the ‘external’ law to regulate
the environmentalaspectsof the constructionactivity, including the EIA
process, and any post-EIA requirements. The compliance provisions
constructtheecologicalside-effectsof theconstructionactivity, asa ‘public
order’ dilemma– a dilemmathat lies outsidethecontractualrealm– andas
suchshouldbe regulatedby the statewhich hoststhe constructionproject.

3. Critique of the contemporarycontractual responseto the environment-
constructiondilemma

The responseof the lex constructionisto the construction-environmental
dilemmais, then,basedprimarily on a strategyof deference,which seeksto
externalizetheresponsibilityfor regulatingtheenvironmentalaspectsof the
constructionactivity to the ‘extra-contractual’realmof the law of the host-
state.This is achievedthroughthe employmentof ‘compliance’provisions,
which appearin most of the standardforms. The fundamentalassumption
behindthe deferencemodelis that the contractis a privateorderingdevice.
As suchit cannotandshouldnot interferewith the kind of issuesthat fall
undertheambitof the‘public order’.Sinceenvironmentalproblemsareseen
aspartandparcelof this ‘public order’ theyareenvisagedasfalling outside
the boundariesof the contractualregime.The contractualorder has,under
this vision, no original role to play in the field of public order. Its only
contribution is to provide legally recognizedaddresseesto which external
ordersmay be directed.The environmentalclosureof the lex constructionis
is a clearproductof this private/publicdivide.

This sharp distinction betweenthe private and public orders, which
characterizes the lex constructionis, has strong roots within the lex
mercatoria. The purposeof the lex mercatoriawasunderstood,historically,
asprotectingbusinessexpectations;the primary task of the lex mercatoria
wasto renderbusinessrelationsmorecalculable.71 The lex mercatoriawas
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70 SeeArticles 1.13,2.2,of theconstructioncontract,andArticles 1.13,2.2,5.4 of the
plant and EPCcontracts.See,also,Articles 9.3, 9.4, 10.3,and 10.4 of the ENAA
modelform, Articles 18.1,31.2,95.3(healthandsafetyrequirements),and19.1and
21.2 (generalcompliancerequirements)of the NEC.

71 See H. Collins, ‘Formalism and Efficiency: Designing EuropeanCommercial
ContractLaw’ (2000)1 EuropeanRev.of Private Law 211,216–17.

ß Blackwell PublishersLtd 2002



seen,therefore,as having no interestin other forms of expectations.This
‘interest’ had to be imposedfrom the outside.The growing debateamong
scholarsand practitionersof internationalarbitration with respectto the
linkage betweenmandatoryrules of law and the lex mercatoria is one
exampleof the influenceof this legalconception.72 Thequestionunderlying
this debatewasto what extentmandatoryrulesof law, or issuesof ‘public
policy’, should interfere with the ‘law of the contract’, This questionhas
usually arisen in proceedingsfor enforcementof foreign arbitral awards,
wherethe ‘public policy’ argumentwas invoked as a groundfor refusing
enforcement.The questionhasbecomeespeciallyimportantin the field of
competition law, An increasingnumber of casesdeal with the question
whetheran internationalcontract,which is seenas inconsistentwith the
competitionlawsof thecountryin which it wasmadeor wasintendedto be
executed,shouldbe given effect.73

While therearevaryingopinionswith respectto how far mandatoryrules
can interferewith the realm of the lex mercatoria, andhow the contentof
theserulesshouldbedetermined,74 thelegaldebateis, nonetheless,basedon
the sharedand uncontestedassumptionthat the private realm of the lex
mercatoriacanmakeno positivecontributionto the realmof public order.
The debatehasfocusedexclusivelyon the questionwhetherpublic law can
(and should)encroachinto the private order of the contract.The opposite
questionhas never been discussed.75 As one ICC arbitrator has put it:
‘Agreementsandcontractualobligationsmaynot beextendedto thefield of
public orders’.76
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72 TheNew York Conventionon theRecognitionandEnforcementof ForeignArbitral
Awardsrecognizesthe violation of public policy (or ordre public) asa groundfor
refusing recognition/enforcementof foreign awards(see Article V.2). A similar
provision is included in UNCITRAL Model Law on International Commercial
Arbitration (1985),seeArticle 36.

73 Thetwo leadingcasesaretheUSSupremeCourtdecisionin Mitsubishiv. Soler473
US 614 (1985), a caseinvolving the applicability of the US ShermanAct to an
arbitrationconductedunderSwisslaw, andtheEuropeanCourtof Justicedecisionin
CaseC-126/97EcoSwissChinaTimeLtd. v. BenettonInternationalNV [1999]ECR
1–3055,wheretheECJconsideredthisquestionin light of theEU competitionrules.
For a moredetaileddiscussionof thesecases,seeA. SheppardandN. Nassar,Final
Reporton Public Policy asa Bar to Enforcementof Arbitral Awards(2000)19–20,
and D. Hochstrasser, ‘Choice of Law and ‘‘Foreign’’ Mandatory Rules in
InternationalArbitration’ (1994)11 J. of InternationalArbitration 57, 75–9.

74 For a detailed discussion of this debate see Sheppardand Nassar, id, and
Hochstrasser,id.

75 This questionwas discussed,however,in the domesticcontext,see,for example,
note, ‘Private Law Making by TradeAssociations’(1949) 62 Harvard Law Rev.
1346, 1367 and M.C. Dorf and C.F. Sabel, ‘Constitution of Democratic
Experimentalism’(1998)98 ColumbiaLaw Rev.267.

76 SeeS. Jarvin, ‘International Chamberof CommerceCourt of Arbitration: Award
Renderedin CaseNo. 3902in 1984’ (1984)2 InternationalConstructionLaw Rev.
49, 52 (which includesa reportof the case).
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However,the translocationof the distinction betweenthe contractual
andpublic ordersfrom the lex mercatoriato the lex construcionis is highly
problematic from anenvironmental perspective. Indeed,it underminesthe
capacity of the lex constructionis to ‘see’ the deep environmental
problematic of the constructionpractice.There are two aspectsto this
legal ‘blindness’. The first is political; the secondis functional. From a
political perspective,thereis a problematicgap betweenthe fragmented
legal image that is generatedby the lex constructionis, and the actual
socio-environmental intimacy that characterizes the construction
endeavour.Constructionactivities,which encroachdeeplyinto the social
and ecological locali ties in which they take place, are highly
contextualizedactivities;theyare‘webbed’into their socialandecological
surroundings.This embeddednessis highly incongruent with the imageof
an isolated‘businessrelation’, which underscores thecontractualtradition
of the lexmercatoria. Thefragmenteddiscourseof the lexconstructionisis
‘blind’, in other words, to the community that is fabricated by the
interferenceof the constructionendeavourin a particular geographical
spaceanda delimited time horizon.

This ‘blindness’of the lex constructionisprovidesaconvenientsettingfor
the externalization of the project’s environmental costs to the extra-
contractualcommunity. In that respectthe contractualtradition of the lex
mercatoriagoeshandin handwith the economicconstraintsthat surround
the constructionmarket.Economistsview the legal contractas a tool for
enhancingthe economicvalue of the businessdeal for its parties. This
economic vision, as its legal counterpart, provides no basis for the
considerationof thoseinterests,which are not partiesto the ‘deal’.77 The
notion of ‘efficient risk allocation’ further illustrates how this logic of
externalizationoperates.In order to maximize its economic value the
contractis expectedto provide the partieswith an efficient risk-allocation
scheme.This shouldbe achievedby allocatingparticularrisks to the party
best able to manage them.78 Any other allocation would inhibit the
realizationof a surplus-maximizingtransaction.Theeconomicvision clearly
encourages the parties to allocate environmental risks to the extra-
contractual community, when they can do it without any external
consequences.79
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77 Under this economicvision, a perfect, or completecontract is that which ‘fully
realize[s]thepotentialgainsfrom tradein all statesof theworlds’, seeI. Ayresand
R. Gertner,‘Strategic ContractualInefficiency and the Optimal Choice of Legal
Rules’ (1992)101 YaleLaw J. 729,730.

78 SeeL.W. CarterandG. Bond,FinancingPrivate Infrastructure(1996)67.
79 Indeed, the idea that ‘ third parties’ might need protection from such

externalizationis usedto justify in the nationalcontext– the encroachmentof
the ‘freedom of contract’ ideal by mandatoryrules. A prominent example is
antitrust laws, which restrict the powerof private partiesto enterinto exclusive
dealingagreements.
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But the private/publicdichotomy,and the sharpapportionmentof roles
thataccompaniesit within thecontractualdiscourseof the lex constructionis,
is problematicalso from a functional perspective.The assumptionthat the
extra-contractual realmcanprovidetheregulatoryservicesthatareexpected
from it underthedeferencemodelis highly questionable.Thecomplexityof
theconstructionendeavourrequiresa cooperativeregulatorystrategy,which
would bring together the problem-solvingcapacitiesof the constructing
agents,the regulatory establishment,and the community that hosts the
project. Thus, for example, successfulenvironmentalassessmentmight
require the involvement of both local knowledge and highly technical
capabilities.Assessingtheenvironmentalandsocialimpactsof a projectis a
‘fuzzy’ andunboundedtask.Thereis no clearcandidateto whom this task
can be delegatedon exclusive terms. The sharp distinction betweenthe
internalandexternalordersinhibits the evolvementof suchflexible, trans-
domain collaborations.The fact that the regulative capacitiesof many
developingcountriesarehighly limited furtheremphasizestheneedfor such
collaborations.80 It is important to note in this context, that the existing
international regulatory framework cannot, in its current form, fill the
regulatoryvoid that characterizesthe developingworld.81

4. A differentcontractualvision?

Any attempt to incorporate environmental concerns into the lex
constructioniswould require, then, a changein the current conceptionof
theconstructioncontract.I believethat viewing theconstructioncontractas
a semi-politicalmechanism,ratherthana strictly privatetool, canprovidea
usefulbasisfor transformingthe currentenvironmentalinsensitivity of the
lex constructionis. This transformationshouldseekto breakthe traditional

99

80 Thus, for example,in many developingcountriesEIA is not required,and, even
whenit is required,tendsto bepoorly implementedandmonitored.SeeBiswasand
Agarwal,op.cit., n. 65,andtheWorld Bank,op.cit., n. 58,p. 4. TheEIA issueis, of
course,only oneaspectof this institutionalweakness.Similar regulatoryproblems
exist in the supervisionof industrial pollution, see,for example,S. Pargalet al.,
‘Formal and Informal Regulationof Industrial Pollution: ComparativeEvidence
from IndonesiaandtheUnitedStates’,World BankPolicy ResearchWorking Paper
1797(1997).

81 First, the activities of transnationalcorporationsare not subjectto a general(and
binding) systemof internationalsupervision.Second,the issue of EIA itself is
subject to a limited international regulation. Even when there is some sort of
international regulation, it is limited, usually, to projects with substantial
transboundaryeffects.As it currently stands,internationalenvironmentallaw does
not seek to regulatethose constructionprojects which are containedwithin the
boundariesof onejurisdiction,evenwhentheyinvolvemultinationalcooperation:C.
Klein-Chesivoir,‘Avoiding EnvironmentalInjury: the Casefor WidespreadUseof
EnvironmentalImpact Assessmentsin InternationalDevelopmentProjects’(1990)
30 Virginia J. of InternationalLaw 517, 527.

ß Blackwell PublishersLtd 2002



division (betweenthe public and private realms) that characterizesthe
regulatoryspectrumof the modernwelfare state.The cornerstoneof this
alternativevision is theideathatanyconstructionactivity creates,throughits
interference in a singular geographicalspace,a micro ‘polity’, which
consistsof the inhabitants(humansandnon-humans!)of this space.82 This
micro-polity is not just a reflection of commonspace/timeboundariesbut,
moreimportantly,of acommondilemma:howto cope,collectively,with the
potentialimpactsof aproposedconstructionproject.Indeed,thefact thatthis
dilemmarequiresa collectivesolution is what makesit political.

Under this view the constructioncontractshouldconstitutean integral
partof theconstitutional’frameworkthroughwhich this collectivedilemma
is resolved,The constructioncontractis conceptualized,then,asoneof the
tools throughwhich the project of ‘ecologizing’ our political life could be
realized.‘Ecologizing’ is interpretedin the spirit of Bruno Latour – not as
the sanctificationof naturebut asthe inventionof new political procedures
for managingthis construction-induced‘collective’.83 The deferencemodel
andthe private/publicdichotomythat informs it are,of course,inconsistent
with this constitutionalvision. This constitutionalvision fits nicely with the
ideaof EIA, which is perceivedby manyobserversnot just asa technocratic
decision-makingtool but asa consensus-buildingmechanismthat aspiresto
bring within its boundariesall thosewho might beaffectedby a construction
activity.84

The more difficult question,of course,is how to translatethis abstract
vision into asetof realizableinstitutionalpractices.Thisquestionis explored
in the remainingpart of this section.In seekingpossibleimplementation
pathsI focuson two key points,which seemto meto bethemostpromising.
The first arguesfor the incorporationof an environmentalmanagement
system(EMS) into theconstructioncontract.Thesecondseeksto modify the
disputeresolutionmodel that dominatesthe constructionworld. Consider
first the issueof environmentalmanagement.The main advantageof the
EMS conceptis that it providesa way to integratetheenvironmentalcause,
in a systematicway, into the decision-makingstructure of a business
endeavour.As such,it providesa way to bring someof the ‘externalized
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82 As a ‘micro-constitution’theconstructioncontractshoulddevelopdeepersensitivity
to thedetailsof thesocialsituationin which it is embedded,where‘social situation’
depictsthe totality of societies,living organisms,andphysicalenvironment,which
interactin the contextof a particularecologicalproblem.

83 SeeLatour, op. cit., n. 12, pp. 234–5.
84 See, for example, O. Renn et al. (eds.), Fairness and Competencein Citizen

Participation: EvaluatingModelsfor EnvironmentalDiscourse(1995).The World
Bank adopteda similar cooperativevision, which views the processof EIA as a
cooperativeeffort thatinvolvestheborrower,theBank,theaffectedpopulations,and
local NGOs; see the World Bank, ‘Public Involvement in Environmental
Assessment:Requirements,OpportunitiesandIssues’in EnvironmentalAssessment
SourcebookUpdateNo. 5 (1993).
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parties’ into the contractual universe of the lex constructionis. The
environmentalmanagementsystem of the International Organizationof
Standardization,the ISO 14001, is the most likely candidatefor such
incorporation,sinceit is currently the mostwidely usedglobal EMS.85

The ISO 14001 standardand its most important rival, the European
EcoManagement andAudit Scheme(EMAS)86 arebasedon a similar vision,
which is to createa frameworkthatwill encouragethecertifiedorganization
to improve, continuously, its overall environmentalperformance.87 ISO
14001attemptsto achievethis goal througha very simplescheme,which is
based on five general principles: commitment and policy, planning,
implementation, measurementand evaluation, and finally, review and
further implementation.What links theseprinciples togetheris a general
commitmentto a dynamiccyclical processof ‘plan, implement,checkand
review’.88 Linking this cyclical processto theenvironmentalobjectivesthat
were set out in the pre-contractualEIA should provide a mechanismfor
implementingandreviewingthe conclusionsof the EIA.

The integrativeandreflexivevision of the ISO 14001andEMAS seemsto
provide a good settingfor confrontingsomeof the key problemsof the lex
constructionis. As was noted before, these problems emanatefrom the
discontinuitybetweenthe ‘pre’ and ‘post’ phasesof the contractualproject.
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85 In 1998therewere5,637ISO sitesagainst2,141sitesfor the competingEuropean
scheme(EMAS), see Anonymous, ‘ISO 14001 and EMAS Sites World-Wide’
(1998)5 J. of the Instituteof EnvironmentalManagement3, 6. By the endof 2000
the total numberof ISO 14000certificateshasrisento 22,897;see‘ISO Surveyof
ISO 9000 and ISO 14000 certificates – Tenth cycle: up to and including 31
December2000’, availableat <www.iso.ch>.

86 ISO 14001 (1996) Environmental ManagementSystems– Specification with
Guidancefor Use is the actual managementsystem.A secondstandard,the ISO
14004 (1996) Environmental– ManagementSystems– General Guidelines on
Principles,SystemsandSupportingTechniquesis a guidancemanual.TheEuropean
schemewas establishedin 1993 by Council Regulation(EEC) 1836/9329 June
1993,OJ L168, 10 July 1993,1, andbecameoperativein 1995.The 1993scheme
was revised in 2001 by the Regulation (EC) No. 761/2001 of the European
Parliamentandof theCouncilof 19 March2001allowing voluntaryparticipationby
organisationsin a Community eco-managementand audit scheme,OJ L114, 24
April 2001, 1 (henceforth EMAS II Regulation). The EMAS II Regulation
incorporatesISO 14001as its environmentalmanagementsystem(seeAnnex 1 of
the revisedregulation).EMAS II imposes,however,severaladditionalobligations
that go further than the requirementsof ISO 14001, particularly in the areasof
environmentalimprovement,externalcommunication,and employeeinvolvement.
Fora reviewof theISO14000series,seetheISOwebsiteat<www.iso.ch>,andP.C.
Murray, ‘Inching Toward EnvironmentalRegulatoryReform – ISO 14000:Much
Ado AboutNothingor aReinventionTool?’ (1999)37Am.BusinessLawJ. 35; for a
review of the EMAS II Regulation,seethe EMAS website:<www.europa.eu.int/
comm/environment/emas>.

87 SeetheISO 14001introductionat vi, andArticle 3.1,andArticle 1(2) of theEMAS
II Regulation.

88 ISO 14001,Annex A.1, at 6; Murray. op. cit., n. 86, pp. 45–8.
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This discontinuity tends to impede the efficient implementationof a pre-
contractualEIA, and, as suchcontributesto the culture of ‘externalization’
which characterizesthe lex constructionis.89 In order to createa temporal
continuity betweenthe different phasesof the constructionproject, the main
contractshouldprovidebothamonitoringmechanism,whichwouldguarantee
that theconclusionsof thepreliminaryEIA areactuallyimplemented(in both
thedesignandexecution of theworks),anda mechanismfor copingwith the
problem of unforeseencontingencies.A possible responseto the latter
challengemight be to createa mechanism of secondenvironmentalreview.
This contractualmechanism shouldfulfill two goals.First, it shouldprovide
an opportunity for re-evaluating the conclusions of the preliminary
environmentalassessmentin light of any new information (for example,
unforeseenchangesto the original design or unpredictedenvironmental
effects).Second,it shouldprovideclearproceduresfor programmerevision,
which would enable the parties to incorporatethe conclusionsof such a
‘second review’ into the working programme.90 Thesetwo tasks fit quite
naturally into the managementcycle of the ISO 14001standard.

Somefeaturesof the ISO 14001standardare,however,inconsistentwith
the constitutionalvision that was promulgatedabove.In the first place,the
ISO 14001 is designedto operatemainly within a given organizational
structure– usually a businesscorporation.In contrastconstruction activities
involve, usually,a multiplicity of agents(owner,designers,constructors,sub-
contractors,suppliers,andfutureoperators)whooperateeithersimultaneously
or in a sequentialfashion. The ISO 14001 system does not provide an
adequateanswerto this institutional complexity, and it would have to be
modified accordingly.91 A secondshortcomingof the ISO 14001standard,is
that it gives the organization a wide discretion, both in devising its
environmentalplan and in designingthe environmentalindicatorsaccording
to which it will measure its performance.92 If the basic‘regulatory level’ is
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89 The emphasison the post-EIA problematiqueis consistentwith the World Bank
understandingof the EIA process,which views the ideaof post-EIA auditingasan
integralpart theEIA process.SeeArticles 12, 13, 15 of OperationalDirective 4.01
on EnvironmentalAssessment(1991,updated1996),andAnnexC to OD April 2001
(EnvironmentalMitigation or EnvironmentalManagementPlan).

90 Article 13 of thenewFIDIC forms,which dealswith ‘VariationsandAdjustments’,
canprovidesomeguidanceto theway in which sucha reviewmechanismcouldbe
designed.However,Article 13 is basedon aneither/orrisk allocationthat is, again,
at oddswith the cooperativevision that is advocatedhere.The provisionsof the
NEC that deal with programmerevision (Articles 31, 32) can also provide useful
guidancefor devisingsuchprocedures.

91 For example,thenotionof continuousimprovementwould haveto beinterpretedas
project-specificratherthanorganization-specific.

92 SeeMurray, op. cit., n. 86, pp. 49–50.The introductionto ISO 14001providesthat:
‘ . . . this international standard does not establish absolute requirements for
environmentalperformancebeyondcommitment,in the policy, to compliancewith
applicablelegislation and regulationsand to continual improvement’, ISO 14001,
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low, asmight be the case in manydevelopingcountries,the commitmentto
continualimprovementmight not meanmuch.93 Oneof the challengesof the
lex constructionis and the construction industryasa whole is, indeed,to fill
this gap.The integrity of the initial EIA hasa crucial role in this context.

A final weaknessof the ISO 14001framework,is its undemandingposition
with respectto public participation.TheISO 14001standarddoesnot view the
notion of public consultationas an integral elementof the environmental
managementsystem.94 The involvement of the public is, however, a key
element of the contractual vision, which was promulgated here. Public
participationis importantboth in the contextof post-EIA monitoring,and in
thecontextof secondenvironmentalreview.In that respecttherevisedEMAS
regulationprovidesa moreprogressivemodel,bothby introducingdemanding
disclosure requirements,95 and by requiring any certified organization to

103

introduction,at vi. Organizations certified underEMAS II will facehigherdemands.
This was achievedby introducingthe conceptof significant environmentalaspects.
Article 1(2) of theEMAS II regulationstatesthat ‘The objectiveof EMAS shallbeto
promotecontinualimprovementsin the environmentalperformanceof organisations
. . .’. Article 2(b) defines‘continual improvementof environmentalperformance’as
‘the processof enhancing,yearby year,the measurableresultsof the environmental
managementsystem related to an organisation’smanagementof its significant
environmental aspects, basedon its environmentalpolicy, objectivesandtargets. . .’
(my emphasis).The notion of significanceis definedin Annex VI (Article 6.4).

93 Note, also, that under the ISO 14001scheme,a firm can legitimately respondto
nonconformanceby reducingthestringencyof its declaredgoalson thegroundthat
the initial goals were ‘inappropriate’ (as long as the new goals comply with
regulatory guidelines):J. Switzer and J. Ehrenfeld, ‘IndependentEnvironmental
Auditors:WhatDoesISO 14001RegistrationReally Mean?’(1999)Environmental
Quality Management17, 27.

94 Article 4.4.3of ISO 14001requirestheorganizationonly to ‘considerprocessesfor
externalcommunicationon its significantenvironmentalaspectsand[to] recordits
decision’(my emphasis).Furthermore,the ISO 14001standarddoesnot requirethe
publicationof an annualenvironmentalstatement(seeISO 14004,Article 4.3.3.1).
This of courseraisesthe questionof the public accountabilityof the scheme.This
approachto the disclosureissuereflects mainly the concernof the United States
businesscommunity that such extensivedisclosurewould act as a platform for
criminal or civil litigation, and not as a platform for constructivedialogue; see
Murray, op. cit., n. 86, pp. 53–4.Respondingto theseconcerns,severalUS states
havemadeanattemptto providefirms with certifiedEMSprogrammeswith eithera
statutory immunity from liability or a qualified privilege. For a more detailed
discussion,seeMurray, id., pp. 53–62.

95 The organizationsthat will register under the new schemewill be required to
publish,on a yearlybasis,anenvironmentalstatement,which shouldprovidedetails
of the environmentalperformanceof the organizationagainst its environmental
objectivesandtargets(Art. 3, sub-paragraphs(2)(c) and(c) and(3)(b) of theEMAS
II regulation).The environmentalstatementshall be verified by ‘environmental
verifier’ (Art. 3(2)(d)). Further details with respectto the objectives,structure
(including data requirements),and modes of publication, of the environmental
statementare given in Annex III. Art. 3.6, which dealswith the issueof public
availability, encouragesthe certified organizationsto use various communicating
channels– including electronicpublication,libraries,andso on.
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engagein trueandopendialoguewith its employeesandthepublic at large.96

The revisedEMAS regulationthus makesan attemptto go beyonda purely
‘disclosure’ model, in which the deliberationis perceivedonly as an ad hoc
exercise,towarda model in which the dialoguebetweenthe organizationand
thepublic is perceivedasa continuousprocess.This approachfits nicely with
the constructioncontext,whereit is critical that any deliberationwould take
placebeforethe project is completed.

It is importantto understandthat this proposaldoesnot seekto transform
the constructioncontract into somemonstrous,all-embracinginstrument.
Thus,I donotbelievethattheconstructioncontractshouldprovideadetailed
environmental performance schedule, or act as an environmental
managementmanual.Rather, this proposalseeksto encouragea greater
use of the construction contract as a coordination mechanism.As a
coordinatingdevicethe contractcan,and should,refer to externalsources
suchas the World Bank’s EIA guidelinesor the ISO 14001standard,only
modifying them when required.97 The technical modalities of such
incorporationarenot complicated.Indeed,FIDIC model forms alreadyuse
this ‘legislative’ method,albeit in relation to quality assurance.98 I believe
that this idea could find some support within FIDIC, which has been
involved over the last few yearsin an initiative to introducethe conceptof
EMS to the constructionindustry.99

A secondarea,whichcouldbeusedto advancemy ‘constitutional’vision,
concernsthe issueof disputesettlement.As was notedabove,most of the
model forms includean arbitrationagreement.This meansthat mostof the
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96 Thus, Article B(3) of Annex 1 of the Revised Regulation, entitled ‘external
communicationand relations’, requires that the organizationshall be able ‘to
demonstratean opendialoguewith the public andotherinterestedpartiesincluding
local communitiesandcustomerswith regardto the environmentalimpact of their
activities,productsandservicesin orderto identify thepublic’s andotherinterested
parties’concerns’.Article B(4) of thesameAnnexrequirescertifiedorganizationsto
involve their employeesin the operationof the environmentalmanagementsystem,
through,for example,suggestion-booksystems,project-basedworking groups,or
environmentalcommittees.

97 As the EMAS II regulationdoeswith respectto ISO 14001.
98 Article 4.9,which appearsin almostidenticalform in theconstruction, plant,and

EPCcontracts,provides that: ‘The Contractorshall institute a quality assurance
systemto demonstratecompliancewith the requirementsof the Contract.The
system shall be in accordancewith the details stated in the Contract. The
Employershall beentitledto audit anyaspectof thesystem,. . .’ This is theEPC
version.Theconstructionandplantcontractsdiffer only in that theyusethe term
‘Engineer’ instead of the ‘Employer’. A similar provision could be used to
introducean ‘environmentalmanagementsystem’(‘EMS’) into the contract.

99 FIDIC publishedin 1995,in cooperationwith UNEPandthe InternationalChamber
of Commerce,a resourcetraining kit on environmentalmanagement,which was
inspired, largely, by the ISO 14001 standardand EMAS. However, FIDIC has
viewedtheconceptof EMS asa purelymanagerialnotion,andhasmade,sofar, no
attemptto incorporateit into its model forms.
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disputesin the global constructionmarket are adjudicatedbefore private
arbitrators,usually in oneof the main internationalarbitrationcentres.The
arbitrationuniverseis, however,a closedworld; it givesno voice to those
partieswho areexternalto thecontractualorder.This closure,which means
that non-partiescanraiseclaimsagainstthe contractualorderonly through
the ‘external’ court system,supportsand perpetuatesthe private/public
separationwhich was criticized earlier. Breaking this separationclearly
requiresan alternativedisputesettlementstructure.

The ideaof DisputeAdjudication Board(DAB), which wasadoptedby
FIDIC’s new model contracts,can provide a useful starting point for
thinking aboutsuchan alternativestructure.100 The DAB is constructed
as an internal adjudicator/mediator,which shoulddeal with any dispute
before it is forwarded to an external formal arbitration.101 The main
advantageof the DAB conceptis that by being in placeat the outsetof
the project, before the emergenceof any dispute, it ‘is able to have
personaland contemporaneousfamiliarity with the development of the
work underthe contract’andto establishregularcommunicationwith the
parties.102 This closecontactwith the project’s ‘reality’ distinguishesthe
DAB from a post-disputelegal adjudicator,who necessarilyrelies, in
constructing her judgement, on documents andwitnesses,ratherthanon a
direct knowledgeof the project.It is this closecontact,which makesthe
DAB’s opinion with respectto any disagreement moreacceptableto the
parties.Of course,to createthis distinctionbetweenthe DAB anda legal
adjudicator, it is essentialthat the ‘DAB’ be appointed by the partiesat
the commencementof the contract,and will familiarize itself with the
project beforethe occurrence of any dispute.103

Under the current construction contract the DAB members are
appointedby the parties.104 This arrangementis unsatisfactoryfrom my

105

100 SeeArticle 20 to FIDIC new model-forms.The DAB shall compriseeitheroneor
threepersons.

101 Both partieshavetheright to submitthedisputeto formal arbitration,usuallyunder
the ICC Rules, if they do not acceptthe DAB’s decision,and fail to reach an
amicablesettlement(Article 20.6of FIDIC’s new forms).

102 G.L. Jaynes,‘FIDIC’s 1999 Editions of Conditions of Contract For ‘‘Plant and
Design-Build’’ and‘‘EPCTurnkeyContract’’: Is the‘‘DAB’ ’ Still a Star?’(1999)17
InternationalConstructionLaw Rev.42, 45.

103 The constructioncontract establishesexplicit proceduresto enable the DAB to
familiarize itself with theprojectprior to anydispute.Theseincluderegularvisits to
thesiteandallowing theDAB to requestdifferentdocuments(suchasa copyof the
contract documents,progressreports, variations instructions, and so on). See
Articles 1–4 to the ‘ProceduralRules’ annexto the ‘GeneralConditionsof Dispute
AdjudicationAgreement’appendixof the constructioncontract.

104 Article 20.2providesthat ‘If theDAB is to comprisethreepersons,eachpartyshall
nominateonememberfor the approvalof the otherparty.The partiesshall consult
both thesemembersandshall agreeuponthe third member,who shallbeappointed
to act aschairman’.
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perspective,becauseit doesnot provide a voice to the extra-contractual
community. A possible solution would be to appoint a public
representativeto the DAB, The power to appoint this membercould be
conferreduponanacceptablethird party.105 This membershouldhavethe
right to acceptcomplaintsfrom the public andinitiate internaldiscussions
within the DAB. A moredifficult questionis how to link this transformed
DAB with the arbitrationworld. To makethis proposalmoreappealing,it
might be more realistic to limit any public-initiated deliberationto the
informal discussionsat the DAB, and not to carry them further to the
arbitrationphase.While this would formally give the contractualparties
the right to overruleany public-initiated DAB decision,I believe that it
would not stopthe DAB from havingsomeimpacton the socialreality of
the project. It is clear, however, that this idea requires further
experimentation.106

Thealternativecontractualvision thatwassuggestedin this sectioncould
find somesupportin thenewcontractualparadigmsthatappearedrecentlyin
the constructionmarket.Both the ICE managerialmodel,which views the
contract as a stimulator of ‘good management’,107 and the ‘partnering
ideology’of theEganreport108 indicatesanincreasingwillingnesswithin the
industry to adopt novel contractualmodels. The concept of partnering
providesa useful counter-metaphorto the public/private image; the ICE
model,for its part, includesseveralinterestingideason thequestionof how
to use the construction contract as a management tool. Particularly
interesting is the attempt of the ICE NEC series to create a flexible
framework,which would encouragethe partiesto seek‘win-win’ solutions
to unexpectedproblems.109 However,while thesenewparadigmsdo signala
willingnessto experimentwith alternativecontractualmodels,they do not

106

105 Such procedurealreadyexists in the contract for caseswhere the parties fail to
nominatea memberor chairmanto the DAB. SeeArt. 20.3.

106 Foramoredetaileddiscussionof theDAB concept,seeJaynes,op.cit., n. 102,p. 45,
andC.R. Seppala,‘Letter to the Editor (Reply to Jaynes)’(2000)17 International
ConstructionLaw Rev.1.

107 SeeHughesandGreenwood,op. cit., n. 21, p. 197 andBarnes,op. cit. n. 51, for a
discussionof the ICE new engineeringcontract.

108 J. Egan,RethinkingConstruction:Report of the ConstructionTask Force to the
DeputyPrime Minister, JohnPrescott,on the Scopefor Improvingthe Quality and
Efficiencyof UK Construction(1998).For a further discussionof the ‘partnering’
paradigm, see B. Colledge, ‘Obligations of Good Faith in Partnering of UK
ConstructionContracts’(2000)17 InternationalConstructionLaw Rev.175–7,and
Stipanowich,op. cit., n. 47, pp. 568–9.

109 See,Barnes,op. cit., n. 51, p. 93. TheNEC includes(Article 16) an ‘early warning’
procedurewhichobligesthecontractorandprojectmanagerto giveanearlywarning
with respectto any matter that could increasethe total cost, delay completionor
impair the project. It thenprovidesthat either the contractoror the projectmanger
can initiate an ‘earning warning meeting’ in which solutions to the unexpected
problemshouldbe sought.
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provide,in themselves,an appropriateconstitutionalframework,sincetheir
structuresstill retaina strongprivate/publicperspective.110

IV. THE ENGINEERINGETHOSAND OTHER CONTRIBUTING
FACTORS

The alternative contractualvision, which was sketchedin the previous
sections,couldfacestrongresistance.The‘externalization’cultureof the lex
mercatoria is driven by strong economic interests, which cannot be
disregarded.The contractual changes,which were proposedabove, are
likely to increasethecostof theconstructionproject,andassucharehighly
inconsistentwith theeconomicperspectiveof thecontract.111 What I would
like to do in this concludingsectionis to point to somesocial processes,
which, together,could overcomethis economicpower.The first processis
internal to the constructionmarket.It hasto do with the cultural contextin
which FIDIC operateswhatwe might call the‘engineeringmilieu’. I believe
that this uniqueinstitutional ethos– a productof specialvalues,technical
competencies,and accumulatedexperience– could be conducive to an
attemptto changetheenvironmentalcontoursof the lex constructionis. This
uniqueethosdistinguishesFIDIC from businessorganizations,in which the
edict of profit-maximizinghasa muchmoredominantrole.

Theengineeringethosis primarily aproductof theuniquetrainingpathof
civil engineers.Civil engineersare trained to provide solutions to very
pragmaticproblems:how to constructbridges,high roads,chemicalplants,
andsoon. Traditionally, it wasnot their job to guaranteetheprofitability of
theprojectonwhich theywereemployed.Rather,asonecommentatorput it,
‘their prime responsibilityis to ensurethe safetyand functionality of their
projects. Economicsare important but slightly lower than safety in the
typical engineer’shierarchyof values’.112 Thepragmaticorientationof civil
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110 The new partneringinitiatives, both in the United Statesandthe United Kingdom,
still perceivetheir audienceas the constructioncommunity, that is, the owner,
contractor,subcontractors,anddesignprofessionals.The inhabitantswho populate
the project surroundingsare still not conceived of as part of this emerging
‘partnership’,seeEgan,op.cit., n. 108,paras.36–37,andC.L. Noble,‘Friend of the
Project – A New Paradigm for Construction Law Services in a ‘‘Partnered’’
ConstructionIndustry’ (1998)15 InternationalConstructionLaw Rev.79.

111 The introductionof an environmentalmanagementsystemandthe establishmentof
a DisputeAdjudicationBoard(DAB) would increasethe costof the contract.See,
for example,Murray, op. cit., n. 86, p. 43, fn. 48 (for the cost of ISO 14001
certification) and Seppala,op. cit., n. 106 (discussingthe cost implicationsof the
DAB). Thesecostsshould be sharedby the contractualcommunity as a whole.
Placingall the costson oneparty (for example,the contractor)would not only be
inconsistentwith the political vision promulgatedabove,but would probably be
untenablefrom a financial perspective.

112 D.S.O.Russell,‘Insights From the ThreeGorgesStudy’ (1994)21 Cnd.J. of Civil
Engineers541,545.
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engineersmeansthat environmentalconcernscan be incorporatedquite
naturallyinto thesetof technicalobjectivesandconstraintsthatconstitutea
particular ‘engineeringproblem’. From an environmentalperspective,the
weakercommitmentof the engineeringcommunity to the edict of profit
making constitutes a convenient setting for an agenda of ecological
transformation.The cultural framework in which FIDIC operatesoffers,
then, a receptive terrain for green ideas;113 it distinguishesFIDIC from
economic-orientedorganizationssuchasthe WTO.114 Indeed,over the last
decadeFIDIC hasmadea substantialeffort to developgreaterawarenessof
environmentalissuesamongits members.115

Therecentenvironmentalawakeningwithin FIDIC hasnot found its way
yet to its normative products. It would be wrong, however, to dismiss
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113 A similar processoccurredin the chemical industry. In the wake of the Bhopal
tragedy in 1984, the chemical industry establisheda voluntary programme,the
ResponsibleCareProgramme,which soughtto improveenvironmentalstandardsin
the chemicalindustry worldwide. SeeF.L. Reinhardt,‘Bringing the Environment
Down to Earth’ (1999)77 Harvard BusinessRev.149,152–3.

114 While one of FIDIC’s principal tasks is, indeed, to stand ‘as the rightful
spokespersonfor the businessinterestsof the industry in the global forum’ (FIDIC,
EngineeringOur Future (1998)i, my emphasis)the businessperspectiveis not the
mainethosby which theorganizationorientsitself. Thus,in thesame1998reportwe
can also find the idea that FIDIC’s mission should be ‘To promotethe business
interestsof membersin relation to the provision of technology-basedintellectual
servicesfor the built and natural environment,and while doing so, accept and
upholdour responsibilitiesto societyandtheenvironment’ (id., p. 25,my emphasis).
Of course,to what extent thesebroadercommitmentsare realizedin practiceis a
matterfor empiricalanalysis.

115 Thiseffort wasreflectedby aseriesof pro-environmentaldocumentsandstatements.
In 1990 FIDIC publisheda policy statementtitled ‘Consulting Engineersand the
Environment’,which promulgatesthe environmentalcommitmentsof a consulting
engineer(it calls, for example,on each engineer,to ‘evaluate the positive and
negativeenvironmentalimpactsof eachproject. . . [and] suggestalternativesto [his]
clientsif environmentalrisksemerge’(Art. 8)). Anotherrecentreport,FIDIC, id. – a
strategicactionplan that shouldguideFIDIC into the twenty-first century– states
that oneof the objectivesof the organizationwould be to promotethe commitment
of FIDIC’s membersto environmentalsustainability.Institutionally, this effort is
coordinatedby a special task force for sustainabledevelopment.In 1999 the
sustainabledevelopmenttask force issued another strategy paper, ‘Sustainable
Development in the Consulting Industry’ (1999). The paper is particularly
interesting in our context becauseit is guided by a participatory outlook. It
encouragesFIDIC membersto contributeto the involvementof key stakeholdersin
the constructionprocess,to be willing to engagein a dialoguewith the general
public in largeandcomplexprojects,andto contributeto the developmentof new
institutionalstructuresin which thisparticipatoryoutlookcanbeadvanced(id., p. 8).
While the paperdoesnot makeany referencesto FIDIC contractualproducts,its
generalmessageseemsto be consistentwith the contractualvision proposedin this
article. All of the documents referred to above are on FIDIC’s website:
<www.fidic.org>.
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FIDIC’s greeninitiatives asmerecheaptalk.116 I believethat asa locusof
technicalexpertiseandprofessionalpride,FIDIC hasa real potential(much
more than businessorientedorganizationssuch as the WTO) to act as a
bridgebetweentheenvironmentalandbusinesscommunities.Severalrecent
social developments make this scenario more reasonable. These
developmentscould provide the necessarycounterforceto the economic
motivationswhich lie behind the externalizationpraxis. They include an
increased environmental awareness within the realm of international
finance,117 the increasinginternationalpresenceof environmentalNGOs
and the news media,118 and the growing impact of transnational
environmentallitigation.119 Thesedifferent phenomenapresenta common
threat to the discourseof externalization, in that they encouragethe
participantsin constructionactivities (throughdifferent means)to consider
moreseriouslythe ecologicalconsequencesof their activities.

A final point. It is importantto emphasizethat theproposalsmadein this
article do not seekto achievesomekind of ‘perfect internalization’.While
adoptingnew proceduresfor project managementand disputesettlement
shouldextendthe discursivehorizon of the lex constructionis, they could
alsocreatenew blind spots.Although I believethat in a transformedform
FIDIC’s contractscould be moreattentiveto environmentalconsiderations,
some undesiredeffects are unavoidable.In particular, the reliance on
standardeco-managementsystemssuchas the ISO 14001could subscribe
the contractualpartiesto a certainway of constructingand understanding
environmentalproblems.The technicaloutlookwhich characterizesthe ISO
14001standardmeansthat environmentaldilemmaswould be constructed,
primarily, as technical problems of managementand engineering.This
technocraticbiascould be further exacerbatedby the cultural background–
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116 ‘Cheaptalk’: a costlesssignalor communication.It shouldbe notedin this regard
that FIDIC’ s environmental awakening is supported also by economic
considerations.The report Engineering Our Future argues that the increasing
demandfor newenvironmentallyrelatedservices,suchasenviromnentalassessment
andenvironmentalmanagement,offer newbusinessopportunitiesto theengineering
profession(FIDIC, id., p. 22).

117 Seethe discussionin P. Thompson,‘Bank Lendingand the Environment:Policies
andOpportunities’(1998)16 InternationalJ. of BankMarketing243; S. Williams,
‘U.K. Ethical Investment:A Comingof Age’ (1999)8 J. of Investing58; andK.A.
StrasserandD. Rodosevich,‘SeeingtheForestfor theTreesin CERCLA Liability’
(1993)10 YaleJ. on Regulation493.

118 Seethe discussionin G. Jordan.‘Indirect CausesandEffectsin Policy Change:the
Brent SparCase’ (1998) 76 Public Administration713, and P. Wapner,‘Politics
Beyond the State:EnvironmentalActivism and World Civic Politics’ (1995) 47
World Politics 311.

119 Seethe discussionin F.K. Juenger,‘EnvironmentalDamage’in TransnationalTort
Litigation: Jurisdictional Principles, eds.C. McLachlanand P. Nygh (1996) 199,
and A. Rosencranzand R. Campbell,‘Foreign Environmentaland HumanRights
SuitsAgainstU.S. Corporationsin U.S. Courts(1999)18 StanfordEnvironmental
Law J. 145.
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the engineeringmilieu – in which this conceptwould be invoked. This
interpretative‘bias’ couldleadto themarginalizationof otherpointsof view,
which offer different understandingsof the relationshipsbetweenhumans
andnature.

There is no clear answerto this problem. For me, the most plausible
responselies in expanding the reflexivity of the contractual package.
Flexibleparticipatoryproceduresshouldplay a prominentrole in this effort.
Theseproceduresshouldenablethe public to participate,in a meaningful
way, in theassessment(andmanagement)of constructionprojects.120Only a
genuine commitment to involve the public in the assessment and
managementof the constructionendeavourcould guaranteethe necessary
‘plurali ty of thoughts’ which is needed to overcome/supplement the
technocraticorientationof theeco-managementconceptandtheengineering
milieu.
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120 Thereis an increasingrecognitionwithin internationalbodiesof the importanceand
valueof public participation,seethe World-Bank,op. cit., n. 84 andUNCITRAL,
op, cit., n. 34, p. 202.See,further, Dorf andSabel,op. cit., n. 75.
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