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This paper is about trade design and legal doctrine. It describes the Association of Southeast
Asian Nations (ASEAN) Free Trade Area, current efforts towards building an ASEAN
Economic Community, and also ASEAN’s wider aspirations in seeking to build a “mega jumbo-
jet” with ASEAN as the fuselage, East Asia as one wing and South Asia the other through a
complex network of free trade agreements (FTAs). Our attention is drawn principally to the
formation of regional trade agreements under which no MFN doctrine applies at all; thereby
allowing further, smaller FTAs to be formed in the shadow of such regional agreements under
Article XXIV of the GATT-WTO Agreement. More than that, the recent innovation of bilateral
Tariff Reduction and/or Elimination Agreements under the Early Harvest Programme (EHP) not
only creates an exception to MFN, it replaces the idea of having some multilateralised
concessions as between all the members that make up ASEAN as a whole. In that sense, there is
no “ASEAN-China deal” as such, at least not substantively, beyond a multilateral framework
under which the real deals get done separately and bilaterally. ASEAN’s FTA policies are
therefore used to illustrate, and to test, the claim today that the MFN doctrine has fallen into
desuetude. For example, is this loosely assembled regional organisational approach the direction
which future FTAs might take? How large a scope or area might such regional FTAs cover?
Should this be considered undesirable somehow? How might we refashion trade law doctrine so
as to promote the “multilateralisation” of FTA concessions instead — a function traditionally
performed by the MFN doctrine?

1. Introduction

Nations enter into FTAs for a variety of reasons. There is still an absence of consensus as to
whether FTA policies should be analysed primarily in economic or strategic terms. This is
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especially so in relation to the choice of FTA partners. Is the choice of China as an FTA partner
by ASEAN to be measured primarily in strategic terms, in trade terms or both?' Similar
questions might be asked, for example, in relation to the United States-Singapore FTA
(USSFTA). As Singapore’s then trade minister put it in relation to the USSFTA “[a]part from the
benefits of increased trade and investment...both sides wanted the agreement for strategic

reasons...[i]t also signals the U.S.’s long-term commitment to Asia”.?

But taking a legal and institutional perspective could also yield important insights. From an
ASEAN perspective, one observer has recently highlighted the danger of China-India trade
“bypassing” Southeast Asia, a danger which ASEAN’s current process of ‘“economic
integration” can perhaps address by adding something which neither India nor China at present
has — a reliable legal-institutional framework for China-India trade.® Yet others have focused on
the variety of dispute settlement procedures which a range of FTAs currently employ and the
potential weaknesses of such diversity in terms of their efficacy.® Elsewhere, multilateralists
point out that smaller and poorer nations are at a disadvantage in bilateral negotiations instead,
and that policy questions concerning the equitable distribution of global wealth can therefore
only be addressed multilaterally, and not through a global proliferation of FTAs.’

Viewed from a legal and institutional perspective, do ASEAN’s FTAs contribute — i.e. do they
add positively - towards the “architecture” of trade and investment? Parts Il and Il of this paper
describe the trade and investment policy-aims and behaviour of the countries of Southeast Asia,
acting both individually and collectively. Part IV deals with the impact of these policies on the
global trading system, particularly as they might affect multilateralised trade concessions
through the Most Favoured Nation (MFN) device.®

2. ASEAN'’s Path to Southeast Asian Economic Integration

We consider the history of ASEAN economic integration in this part while turning in the next
part (Part 1) to ASEAN’s FTA negotiations with trading partners outside ASEAN.

A. Background

ASEAN’s history in this regard is largely that of the creation of the ASEAN Free Trade Area
(AFTA) and beyond.” Some have argued that the true impetus for AFTA arose out of the 1997
Asian financial crisis.® Notable amongst the official statements of the period are the ASEAN
Heads of Investment Agencies’ 1998 “Statement on Bold Measures”. However true this
observation might be in identifying a further impetus for the strengthening of AFTA, the history
of AFTA pre-dates the financial crisis. AFTA was initiated in 1992 at the Fourth ASEAN
Summit held in Singapore.® Looking back at the financial crisis with the benefit of hindsight,
some observers have criticised AFTA for having been conceived during a period of hubris; a
time when there was both much talk of “Asian Values” as well as a “precipitate” expansion of
ASEAN membership.'® Others emphasize ASEAN’s resolve during this period:*

After all, ASEAN has announced an ambitious and far-reaching ASEAN Vision
2020 and, amidst the crisis, undertook to proceed with its implementation with the



Hanoi Plan of Action.

In any event, the Ha Noi Action Plan saw the use of the term “ASEAN Economic Integration”,
based on an open regionalist model. The present Secretary-General of ASEAN, H.E. Mr Ong
Keng Yong has also observed that:*?

[Clollectively we are a market of 520 million with a combined GDP of US$580
billion and total two-way trade of US$781 billion (in 2000). In other words, ASEAN
is about half the size of China in population and GDP. But we are a bigger trader
than China; China’s external trade in 2000 was only US$474 billion. ASEAN is the
fourth biggest trader in the world after the EU-15, the US and Japan ...[and]... all
major economic powers in the world are our key cooperation partners.

We must not draw the wrong conclusions from this. Jusuf Wanandi, a veteran observer of
ASEAN’s movements has cautioned recently that ASEAN cannot in and of itself become the
driving force behind the East Asia Community-building process. This is since “[i]t will take
some years before ASEAN has enough strength to face and balance the North East Asian

economies, which constitute...80% of the region’s economy”.*®

Wanandi’s point is well-taken but what is notable today is that the history of ASEAN free trade
can no longer be viewed in isolation from ASEAN’s more comprehensive ambitions not only to
accomplish some considerable degree of trade liberalization, but also to pursue economic
integration (the AEC) and to become a security and socio-cultural community with the two
pillars of having (also) an ASEAN Security Community (ASC), and an ASEAN Socio-Cultural
Community (ASCC)."

Recall that ASEAN’s focus was not always on economic integration.”> What is said here needs
also to be viewed against ASEAN’s larger geo-strategic, social, cultural and political backdrop —
and which encompasses a vision of human security in Southeast Asia in the broadest,
contemporary sense.'® ASEAN in the aftermath of the Cold War was something of a security
organization in search of a new identity and a new mandate. In the immediate post-Cold War
period, some commentators had forecast the coming collapse of ASEAN. For them, ASEAN
was an organization in search of a mission with the abatement of the historic Cold War threat of
Soviet incursion into Southeast Asia.l” ASEAN, they said, had cut its teeth battling the
Vietnamese occupation of Cambodia, viewing this as the first realizable sign of the erstwhile
USSR’s ambitions in Southeast Asia. The lessons of cooperation were security-based in nature,
and such a loose and indeed notoriously sluggish organization would falter in the absence of a
common external threat. A principal culprit many pointed out is the cumbersome process of
decision-making in ASEAN; namely, the musyawarah practice of consensus decision-making.
This “ASEAN way” of decision-making has been something of an object of derision, especially
on the part of external observers and skeptics within ASEAN.*®

Following the Asian financial crisis, some saw hope for a new role for ASEAN. This was
viewed against the backdrop of the economic and human challenges faced by the region
following the severe effect the crisis had had on the Southeast Asian economies. But the
doomsayers lingered on. According to them, the crisis was not so much an impetus to push
ASEAN ahead but was instead merely a symptom of the malaise of ASEAN’s domestic
institutions, particularly the absence of sound regulatory institutions in Southeast Asia and the
inherent instability of ASEAN economies.'® Corruption, the absence of transparency, nepotism



and the like — these are the Southeast Asian characteristics that, even today, come quickest to
mind.

ASEAN is not yet over that period of negative press coverage and negative popular public
perception. But perhaps there is room for cautious optimism. Today, we see an ASEAN which
has never been more energetic in its efforts to steer Southeast Asia to a secure position in an
increasingly challenging global landscape. ASEAN is becoming more than both a security and
an economic organization. Even with the grave threat of Southeast Asian-borne terrorism and
religious extremism, and the grave economic divide between ASEAN’s richest and poorest
nations, the perception within ASEAN is one of cautious hope and optimism. Weathering the
financial crisis has added a dose of reality, the diversion of foreign direct investment has added
a sense of cohesiveness if not urgency in maintaining ASEAN as an attractive recipient of
foreign direct investment (FDI), and the multiplicity and complexity of threats, the need that in
turn creates for transnational political and regulatory cooperation, as well as the need to act as a
singular, preeminent advocate of the Southeast Asian economies should cause us to take
Southeast Asia seriously.

B. From the 1992 Inception of AFTA to the 1998 Ha Noi Action Plan

AFTA was initiated in 1992 through the Framework Agreement on Enhancing ASEAN
Economic Cooperation, and the Common Effective Preferential Tariff Scheme (CEPT).?
According to the 1992 CEPT Agreement, the original six ASEAN member states agreed to the
elimination of quantitative restrictions (QRs) and other non-tariff barriers (NTBs) as well as to
reduce tariff rates on intra-ASEAN trade in goods which meet the 40% ASEAN content
requirement. They committed to a tariff reduction to the 0-5% range within 15 years, beginning
1 January 1993. Currently, more than 99% of the items on the inclusion list for the original six
members have been brought down to that range. As for the newer members (Cambodia, Laos,
Myanmar and Viet Nam), 66% of the almost 80% of total products which have already been
moved into their inclusion lists are already within the 0-5% range.?

AFTA had taken one year to negotiate before signature in 1992. It precedes both NAFTA and
the WTO Agreements. From its inception to the Ha Noi Plan of Action, the targets originally set
for the achievement of the 0-5% tariff target for products which meet the 40% ASEAN content
requirement in the case of the original six members were shifted twice, from the original target
date of 2008 (i.e. 15 years from the inception of AFTA) to 2003 in 1994,% and again, from
2003 to 2002 in 1998.2 According to the Ha Noi Action Plan, the current target dates for
achieving the 0-5% range are 2006 for Viet Nam, 2008 for Laos and Myanmar and 2010 for
Cambodia based on the “10 year” formula (i.e. 10 years from the date of their membership of
ASEAN).*

(i) The Ha Noi Action Plan

At Ha Noi in 1998, during the Sixth ASEAN Summit, the ASEAN Ministers pushed forward the
target date for the “completion” of AFTA from 2003 to 2002.> According to that target, tariffs
on goods should by then have been brought down to no more than 5%. According to the
Preamble to Part Il of the Ha Noi Action Plan, the aim of “economic integration” (dealt with in



Part 11) would be to create:*®

...a stable, prosperous and highly competitive ASEAN Economic Region in which
there is a free flow of goods, services and investments, a freer flow of capital,
equitable economic development and reduced poverty and socio-economic
disparities.

(i) The “Two-Track” Approach

(a) Goods: The ASEAN Integration System of Preferences

For the goods trade, the Ha Noi Action Plan covered trade liberalisation, customs harmonisation,
standards and conformity assessment as well as other means of trade facilitation.”” A two-track
approach was adopted for trade liberalisation as between the older and newer ASEAN members.
The aim was to:?

a. Maximise the number of tariff lines whose CEPT tariff rates shall be reduced to 0-5% by
the year 2000 (2003 for Viet Nam and 2005 for Laos and Myanmar);

b. Maximise the number of tariff lines whose CEPT tariff rates shall be reduced to 0% by the
year 2003 (2006 for Viet Nam and 2008 for Laos and Myanmar); and

¢. Expand the coverage of the CEPT Inclusion List by shortening the Temporary Exclusion
List, Sensitive List and General Exception List.

The two-track approach was adopted in order to bridge the development gap between the
various ASEAN Members in accordance with the Initiative for ASEAN Integration, ASEAN
Ministers also agreed in Ha Noi to implement the ASEAN Integration System of Preferences,
involving the extension of tariff preferences to the newer members of ASEAN by older,
established members.?

(b) The Investment “Three-Prong™ Strategy

To further the ASEAN Investment Area (AIlA) through individual and collective action
according to the agreed schedules and timetable,® a three-prong investment strategy was also
adopted at Ha Noi comprising (1) cooperation and facilitation, (2) promotion and awareness,
and the (3) AIA liberalisation programme itself. The central strategy, in paragraph 2.2.a of the
Ha Noi Plan consisted of the abovementioned two-track approach. The two-track approach was
taken both to coverage and time-lines so as to:**

Immediately extend national treatment and open up all industries for investments.
However, for some exceptions, as specified in the Temporary Exclusion List and the
Sensitive List, these will be progressively liberalised to all ASEAN investors by
2010 or earlier and to all investors by 2020 in accordance with the provisions of the
Framework Agreement on AlA.

This is followed by a non-exhaustive, illustrative list of policy objectives to realize ASEAN’s
three-prong investment strategy.*



By and large the three-prong strategy seeks to further the regime created under the 1998
ASEAN Framework Agreement on Investment, the 1987 ASEAN Investment Treaty and its
1996 Protocol. Notable features of the 1998 Framework Agreement are the inclusion of pre-
establishment rights for ASEAN investors,® exclusion of portfolio investments, provision for
Market Access in respect of all industries subject to exceptions,® National Treatment for
ASEAN investors subject to a “Temporary Exclusion List” and a “Sensitive List”,* and MFN
treatment subject to waiver.*” The Framework Agreement envisages National Treatment for
ASEAN investors by 2010 and for all other investors by 2020, subject to exceptions.

The earlier 1987 ASEAN Investment Treaty had provided for investment screening,® MFN but
not National Treatment, * the standards of “full protection” and “fair and equitable
treatment”, * what approximates the Hull standard of compensation,* and compulsory

investor-State arbitration.*?
(c) Services: Negotiation Coverage of All Services Sectors and Modes of Supply
As for services, a notable in-principle commitment in Ha Noi was to open up negotiations for all

services sectors and all modes of services supply.*® In addition, Part | of the Ha Noi Plan laid
out a framework to strengthen ASEAN macroeconomic and financial cooperation.

C. The ASEAN “Bali” Concord Il

This was followed up in 2003 by the Declaration of ASEAN Concord Il of 7 October 2003 (Bali
Concord I1) comprising two general parts — a “Declaration” and “Framework”.

(i) An “Open” ASEAN Community

Paragraph 1 of the declaratory part of Bali Concord Il (hereafter, “Bali Il Declaration”) is a
watershed in the evolution of ASEAN economic integration.** In declaring the establishment of
the “ASEAN Community”,* paragraph | states that:*

An ASEAN Community shall be established comprising three pillars, namely
political and security cooperation, economic cooperation, and socio-cultural
cooperation that are closely intertwined and mutually reinforcing for the purpose of
ensuring durable peace, stability and shared prosperity in the region...

Paragraph 2 drives home the capaciousness of the ASEAN Community concept:*’
ASEAN shall continue its efforts to ensure closer and mutually beneficial
integration among its member states and among their peoples, and to promote
regional peace and stability, security, development and prosperity with a view to

realizing an ASEAN Community that is open, dynamic and resilient...

The notion of an “open” ASEAN Community is particularly notable, and paragraph 7 elaborates



further, stating that:*®
ASEAN is committed to deepening and broadening its internal economic integration
and linkages with the world economy to realize an ASEAN Economic Community
through a bold, pragmatic and unified strategy...

Paragraph 9 — the “RTA paragraph” — reinforces an “open regionalist” ASEAN policy:*
ASEAN shall build upon opportunities for mutually beneficial regional integration

arising from its existing initiatives and those with partners, through enhanced trade
and investment links as well as through 1Al process and the RIA...

(ii) The “Framework™

The Bali 1l Declaration then goes on to state that the ASEAN members thereby “adopt” a
“framework to achieve a dynamic, cohesive, resilient and integrated ASEAN Community”
(hereafter, “Bali Framework™). Part “B” of this Bali Framework, entitled the “ASEAN
Economic Community” (hereafter, “the Community”), states that:>

The ASEAN Economic Community is the realisation of the end-goal of economic
integration as outlined in the ASEAN Vision 2020, to create a stable, prosperous
and highly competitive ASEAN economic region in which there is a free flow of
goods, services, investment and a freer flow of capital, equitable economic
development and reduced poverty and socio-economic disparities in year 2020.

The Community is premised upon a “convergence of interests”, while employing “clear
timelines” to “deepen and broaden economic integration efforts”.>! So there are two dimensions.
Put simply, the underlying vision here is that of a perceived mutual interest amongst the
ASEAN nations to further economic integration in a disciplined manner.

Paragraph 3 adds that the Community itself “shall establish ASEAN as a single market and
production base”.*> One commentator has observed that:*®

Apparently, a single market is more than a common market, but how much more is
an interesting question. The Single European Act describes it as “an area without
internal frontiers in which the free movement of goods, persons, services and capital
in  ensured”. Criticizing...this  definition...[for  being]...imprecise...
[Lloyd]...defines a single market “as one in which the Law of One Price must hold
in all goods, services and factor markets”, which means that “there should be a
single price in the regionwide market for every tradable commodity and factor,
expressing all prices in a common currency and adjusting for the real costs of
moving goods or factors between locations”. In essence, a single market requires
not only the elimination of border measures and full national treatment of beyond-
the-border measures applying to imports, but also harmonization of rules and
procedures across participating states.

Clearly, the economic divide between ASEAN’s older and newer members poses a problem in
this regard and so paragraph 4 states that:



The ASEAN Economic Community shall ensure that deepening and broadening
integration of ASEAN shall be accompanied by technical and development
cooperation in order to address the development divide and accelerate the economic
integration of Cambodia, Lao PDR, Myanmar and Viet Nam through IAl and RIA
so that the benefits of ASEAN integration are shared and enable all ASEAN
Member Countries to move forward in a unified manner.

In the eyes of ASEAN’s Members, intra-ASEAN cooperation is key in this regard, and so
paragraph 5 states in turn that:

The realization of a fully integrated economic community requires implementation
of both liberalization and cooperation measures. There is a need to enhance
cooperation and integration activities in other areas. These will involve, among
others, human resources development and capacity building; recognition of
educational qualifications; closer consultation on macroeconomic and financial
policies; trade financing measures; enhanced infrastructure and communications
connectivity; development of electronic transactions through e-ASEAN; integrating
industries across the region to promote regional sourcing; and enhancing private
sector involvement.

At the instigation of Thailand, Singapore and Malaysia, ASEAN’s trade ministers, meeting in

August 2006, are currently seeking to move the target date for achieving the AEC forward to
2015. This is expected to be confirmed during the ASEAN Summit at year-end in Cebu.>*

(iii) Other Pillars

Finally, there are the other two pillars mentioned earlier in addition to the ASEAN Economic
Community (AEC) - the initiatives for an ASEAN Security Community (ASC) and the ASEAN
Socio-Cultural Community (ASCC). These are dealt with in Parts “A” and “C” of the Bali
Framework respectively.

D. Towards a Single Market and Production Base: An ASEAN Economic
Community

Ha Noi was about completing the AFTA but with the Bali Il Declaration and Framework,
ASEAN’s ambition is now clearly fixed on the creation of an ASEAN Community. According to
Bela Balassa’s oft-quoted “stages approach”, there are several varieties of economic integration,
evincing both differences of kind and degree, be it in the form of a:*°

...free-trade area, a customs union, a common market, an economic union...[or]...
complete economic integration. In a free-trade area, tariffs (and quantitative
restrictions) between the participating countries are abolished, but each country
retains its own tariff against nonmembers. Establishing a custom union involves,
besides the suppression of discrimination in the field of commodity movements
within the union, the equalization of tariffs in trade with nonmember countries. A



higher form of economic integration is attained in a common market, where not
only trade restrictions but also restrictions on factor movements are abolished. An
economic union, as distinct from a common market, combines the suppression of
restrictions on commodity and factor movements with some degree of
harmonization of national economic policies, in order to remove discrimination that
was due to disparities in these policies. Finally, total economic integration
presupposes the unification of monetary, fiscal, social, and countercyclical policies
and requires the setting-up of a supra-national authority whose decisions are binding
for the member states.

So what is the ASEAN Economic Community? We should think things and not words, as Oliver
Wendell Holmes once said, but one answer (albeit in “words” for ASEAN remains at that
stage)™ is that there should be a “single market” and a “single production base”, with “free
movement of goods, services and capital”. As the then Prime Minister of Singapore put it,
echoing paragraph 3 of the Bali Il Framework (above):*’

[TThe need for ASEAN to press on with economic integration remains as urgent as
ever, if not more so. We must push towards an ASEAN Economic Community: a
single production base and a single market, with free movement of goods, services
and capital. This is the only way to make sure we remain competitive in the face of
growing regional and bilateral FTAs, post-Cancun.

In other words, what Balassa would probably call a “common market”, but not a customs union
and certainly not anything like the European Union. According to Ambassador Pierre Gramegna,
for example, speaking at the United Nations University in 1997:>®

...ASEAN is a pure intergovernmental organization where decisions are taken by
the ASEAN foreign ministers on the basis of consensus or unanimity. The EU ...is
more than an intergovernmental organization, which became clear when France
practised the vacant chair policy in 1966. The Union has its own special legal status
and extensive powers of its own. On the other hand the European Union is not a true
federation to which national parliaments and governments are subordinate in
important matters.

Speaking of the Council of Ministers, the Commission, the European Parliament and the
European Court of Justice, he points out that nothing that is truly like these organs exist in
ASEAN.

But this is not to say that ASEAN cannot have highly similar aspirations in some respects,
indeed this is what prompts the comparison in the first place however inapposite it may be in
some other fundamental ways. The argument has been made, for example, that ASEAN must
strengthen its institutions, particularly (as we shall see below) in the context of its FTAs with
major powers like China. As another observer has argued, ASEAN should rely on a rule-based
and institution-oriented regime in these wider relations precisely because it may be dealing with
a major power.”® Moreover:®

Institutional theory suggests that before the development of an institution, it is likely
that all basic actors are rational and autonomous individuals interacting on the basis
of rational choice. Governments are only acting in their self interest and thus will



look out for their own gains. If however, like the EU, strong institutions are
developed, particularly institutions that act as a supranational “honest broker” and
one that acts as a supranational “impartial arbitrator”, it is likely that would secure
the interests of all members rather than favoring any particular member or a group
of members.

While that may be to peer too far into the future, it at least identifies an important factor in
moving the ASEAN project forward, and one which ASEAN leaders have a rational, self-
interested reason to pursue.

3. Intimations of ASEAN’s Wider Trade-Architectural Aspirations: The
“MEGA JUMBO-JET” Metaphor

The discussion below considers ASEAN’s drive to conclude FTAs with the three “ASEAN + 3”
nations (China, Japan and Korea) as well as India. It will also consider FTAs and FTA
negotiations between individual ASEAN nations and these countries as well as other countries
in the wider Asian region and with countries outside the region. So far as ASEAN’s FTA and
FTA negotiations with China, Japan, Korea and India are concerned, we will discuss the aim
purely of having a network of FTAs, at least at the initial stage, linking these partners with
ASEAN as a whole purely on an “FTA model”.

We will therefore put aside a range of overlapping and competing visions - for example, the
East Asian Summit (“EAS”),** the deeper “East Asian Comprehensive Economic Partnership”
proposal by Japan in 2006,% a Free Trade Area of the Asia-Pacific which would avoid the
“Asia-bloc” outcome of the previous two proposals, and to embed such forms of regionalism
within a wide Asia-Pacific geographical area,®® and finally, the Indian-proposal of having “Pan-
Asia Free Trade Area”, possibly including Australia and New Zealand within it.** The reason
we put these visions aside is hardly because of their lack of importance — indeed each has the
potential to transform ASEAN’s future, and to transform ASEAN’s vision of the future.
However, they have not advanced as far in actual practice as the network of FTAs which
ASEAN has entered into or is in the process of active negotiation with China, Japan, Korea and
India.

A. A “Mega Jumbo-Jet”

The drive towards the AEC is but a first step, the occasional cautionary official statement
notwithstanding. ASEAN, it appears, aims to move in widening circles, encompassing a pan-
Asian vision of the benefits of having an open, liberal Asian trading system and the following
statement probably captures ASEAN’s policy aspirations at the present time:®

Strategically positioned between China and India is Southeast Asia. We are a
significant market of half a billion people - equivalent to the whole of Europe...
ASEAN is also jointly and individually negotiating Free Trade Agreements with
China, India, Japan and Korea. So the economies of Asia are being integrated too.
By 2025, it will be a different Asia, more integrated and less divided.



Singapore as a small, open trading nation has perhaps been a vocal advocate of ASEAN trade
liberalization and of the region’s economic integration. So it might be appropriate to start with a
somewhat Singaporean visual mental imagery:®

I like to think of new Asia as a mega jumbo jet that is being constructed. Northeast
Asia, comprising China, Japan and Korea, forms one wing with a powerful engine.
India, the second wing, will also have a powerful engine. The Southeast Asian
countries form the fuselage. Even if we lack a powerful engine for growth among
the 10 countries, we will be lifted by the two wings.

What does the mega-jumbo jet metaphor involve?

B. ASEAN’s “Open Regionalism”

We have already mentioned ASEAN’s “open regionalist” policy. Nothing prevents ASEAN
members from extending the same preferences extended to ASEAN Members to non-Members
as well. At least one study has shown, for example, that two-thirds of the goods coverage of the
six original ASEAN members under the CEPT has also been liberalized multilaterally under the
GATT following intra-ASEAN liberalization. This minimizes the risk therefore of trade
diversion by substantially minimizing the difference between intra- and extra-ASEAN tariff
rates.” One inference we might draw is that open regionalism has thereby allowed AFTA to
serve as a kind of building block for global trade liberalization, and not as a stumbling block.
This is supported indirectly by a study by the International Monetary Fund (IMF) finding no
evidence of FTAs causing trade diversion in Asia. That study explains Asia, and especially
ASEAN’s, higher “openness” towards non-Members as having been due in part to two decades
of unilateral concessions during the 1980s and 1990s.%® We might also speculate further that
there is no reason at least in principle that an East Asian Economic Community could not
eventually result in wider liberalization outside of it under an open regionalist policy.®

But this clearly is not a foregone conclusion, and the proposition itself needs to be assessed
more carefully in light of what we do know. We know that ASEAN wants to build an economic
community because it represents a market the size of Europe and so as to allow ASEAN to open
up (not close) trade with China, and also with India and Japan. The ASEAN Economic
Community or AEC is therefore meant to allow ASEAN members to negotiate liberalization
more effectively, and to seek bigger and better cuts for the trade in ASEAN goods and in
ASEAN services particularly in light of China’s rise.

The eventual creation of a “single ASEAN economic space”,”® however it might be described
according to Balassa’s typology, does not preclude the fruits of liberalization being spread more
broadly. We might quibble about whether the GATT-born method of trade negotiations through
reciprocal concessions best serves the ideal of liberalization, or whether it is not only second-
best.”* But whatever imponderables there are to this question, the test for the mega-jumbo jet
lies, today at least, in the conceptual policy device of an open-regionalist policy. This is the
common thread that should run through the ideas of the ASEAN Economic Community as well
as ASEAN’s vision for Asian trade liberalisation and perhaps even, one day, some manner of
integration. What does ASEAN’s open regionalism really mean?



C. ASEAN + 3 & India

(i) China and Japan

As early as the ASEAN Economic Ministers’ (AEM) meeting in Chiengmai in October 2000,
the ASEAN secretariat had proposed studying the possibility of economic integration amongst
the ASEAN + 3 (Japan, China and Korea). Following the absence of a consensus amongst
ASEAN members, however, the Chair proposed a study of the feasibility of FTAs amongst the
ASEAN + 3 members. This was accepted at the AEM and the ASEAN secretariat then put the
proposal during ASEAN’s meeting with the Ministers of Japan, China and Korea in Chiengmai.
In the following month, Chinese Premier Zhu Rongji proposed an ASEAN-China FTA joint
study at the ASEAN-China Leaders’ meeting in Singapore.

Subsequently, the AEM-MITI meeting in Ha Noi in September 2001 established an Expert
Group (EG) to commence a Closer Partnership Agreement (CEP) with Japan. The EG met
several times prior to the AEM-METI meeting in Bandar Seri Begawan in September 2002 at
which the AEM and METI recommended the commencement of negotiations on a framework
agreement. That recommendation was accepted during the ASEAN-Japan Leaders’ meeting in
Cambodia in November 2002. As Hatakeyama Noboru puts it: "

[T]he stimulus caused by the Japan-Singapore Economic Partnership Agreement
(JSEPA) [concluded in ...] towards FTAs in the Asian region has led to the reaction
on the part of China, which has invited another action by Japan...[and Hegel would
have called this]...a dialectical development.

At present, the ASEAN-China (/China-ASEAN) Framework Agreement is already in force and
it is anticipated that the ASEAN-China FTA will have been concluded by 2010 with the
ASEAN 6 (i.e. the original six Members of ASEAN), and by 2015 with all the ASEAN
countries. On 1 July, 2005 the ASEAN-China Trade in Goods Agreement came into force,”
overlapping with a separate track under the Early Harvest Programme for the liberalization of
trade in goods which will be discussed further below. The Early Harvest Programme was
implemented in January 2004.”* The ASEAN-Japan negotiations were only launched in 2005
with a target date for an eventual ASEAN-Japan Closer Economic Partnership Agreement by
2012.™

(ii) Korea

Korea, because of concerns with agriculture, has been slower than China and India in its
response, but has now caught up. Noboru observed dryly in 2003 that:

[Tt was President Kim Dae-Jung who proposed establishing an East Asian Vision
Group (EAVG) at the second ASEAN plus three Summit Meeting held in Hanoi in
December 1998. The EAVG came up with a recommendation at the fifth ASEAN



plus three Summit Meeting...to establish an East Asia Free Trade Area (EFTA) that
would mainly consist of the ASEAN plus three. So it is a bit ironic for Korea not to
be ready for an FTA even if it is only between Korea and the ASEAN countries.

Indeed Korea had earlier, in 2002, concluded an FTA with Chile, but that is best seen as a
cautious first-step. Following Korean President Kim’s visit to Japan in 1998, there has since
been some movement, at least at the level of officials, towards a Korea-Japan FTA.”" Thus
Korea should, in fairness, be judged according to its cautious stance overall.

In the case of the ASEAN-Korea FTA (AKFTA), the leaders at the ASEAN Economic
Ministers+Republic of Korea (AEM-ROK) Summit in November 2004 have since:

...agreed that (i) negotiations for the AKFTA commence in 2005 and be concluded
within 2 years, (ii) that ASEAN-6 and Korea eliminate tariffs for 80% of all
products by 2009, as a key milestone in the realisation of the AKFTA.

An executive summary of the ASEAN-Korea Experts’ Group (formed following the ASEAN-
ROK Summit in Bali in 2003) report was used to guide the negotiations.” In December 2005,
ASEAN leaders signed a Framework Agreement with Korea.*

(iii) India

During the Cold War, ASEAN turned towards the importance of China, especially in the
position China not India. In 1971, India had signed a Treaty of Friendship and Cooperation with
the Soviet Union. For all ASEAN’s talk of non-alignment, the coalescence of ASEAN through
its opposition to the Soviet-sponsored Vietnamese invasion of Cambodia was the glue which
held ASEAN as an organisation together. In this, ASEAN preoccupied itself with China from
the Sino-Soviet conflict to the US-China rapprochement. Subsequently, US-China-USSR
relations continued to be a major preoccupation throughout the 1970s, as was US-China-Japan
relations in the 1980s. But today India is on the rise and ASEAN turned towards India.®*

This reorientation includes ASEAN’s current FTA negotiations with India, in addition to
ASEAN’s policy of concluding FTAs with its ASEAN + 3 partners, namely China, Japan and
Korea. To this end, the Framework Agreement to Enhance ASEAN-India Trade and Economic
Cooperation was signed on 8 October 2003, and the target date for an ASEAN-India FTA
(AIFTA) with the ASEAN 6 is currently 2011. The target date for an Indian FTA with all the
ASEAN Members is 2016.%

(iv) The “Multi-Track’ Approach

None of these efforts preclude a multi-track approach. What follows is a glimpse of the current
state of FTA negotiations involving ASEAN nations pursuing a multi-track approach. While it
may be hard to discern the exact trade policy (and strategic) thinking of individual nations, the
attraction of a multi-track approach may be likened perhaps to having a gearbox and a gear-shift
mechanism in pursuing a comprehensive trade policy. For example, if country A, acting



collectively with countries B and C is pursuing an FTA with country D and the negotiations
stall, policy-makers in country A would have the fall-back option of pursuing a bilateral directly
with country D itself. In the long run, this may be seen to promote and not impede the formation
of wider agreements as a temporary, partial answer to the so-called “convoy problem” — i.e. that
trade liberalization moves at the speed of the “slowest” trading nation.?* A multi-track approach
could allow for greater flexibility in achieving trade liberalisation.

(a) Bilaterals with the ASEAN + 3 Nations & India

Individual ASEAN countries have been pursuing FTAs with China, India, Japan and Korea. A
classic example is Singapore which has concluded FTAs with all the above but for China in
relation to which negotiations have only recently been resumed, following earlier controversy
over a visit by (then) Deputy Prime Minister Lee Hsien Loong to Taipei. Malaysia and the
Philippines both concluded FTAs with Japan in 2005 and 2006,* respectively while Thailand-
Japan negotiations are still ongoing. Thailand had earlier concluded the China-Thailand
Accelerated Tariff Elimination Agreement.

Such accelerated tariff agreements are the result of an amendment to the ASEAN-China
Framework Agreement on Comprehensive Economic Cooperation (hereafter, “China-ASEAN
Framework Agreement”). Under its Early Harvest Programme (EHP), tariff concessions by the
parties are intended to have been immediately realised. However, controversy arose over the
possibility of free-riding where country A’s concessions are immediately realized by all other
Framework Agreement Members under the MFN clause without sufficient concessions in
exchange. In a sense, this was a negotiating wrinkle since a pre-condition was the similar
inclusion of the same products in the EHP schemes of MFN-treatment beneficiaries. However,
the Philippines and China had failed to establish an EHP scheme, while others feared
competition from efficient Thai farming. Malaysia broke away and proposed an innovative
clause that would allow it to negotiate bilaterally with China in return for Chinese concessions
under the EHP. ® Thus, the tariff acceleration agreement was born.®

(b) Other Sub-Regional & Cross-Sub-Regional FTA Negotiations Involving ASEAN Nations

Aside from these bilaterals, there are also other sub-regional and cross-sub-regional initiatives
involving ASEAN nations such as Thailand with India, amongst others, in relation to the Bay of
Bengal Initiative for Multi-Sectoral Technical and Economic Co-Operation (BIMSTEC) FTA.
Myanmar too is a party to the BIMSTEC FTA, and which includes India. The other parties to
the BIMSTEC FTA aside from Thailand, Myanmar and India are Bangladesh, Bhutan, Nepal
and Sri Lanka thereby covering a swathe of nations bordering the Bay of Bengal. The scheduled
date for BIMSTEC’s entry into force was July 2006.%

Finally, Malaysia recently concluded its Agreement on the Early Harvest Programme (EHP) for
the Malaysia-Pakistan FTA,® while Singapore-Pakistan negotiations are on-going.*

(c) Bilaterals and Plurilaterals involving ASEAN Nations and Trading Partners outside Asia



And outside Asia altogether, Singapore has concluded its FTA with the United States as well as
with the European Free Trade Area (EFTA), Jordan, Panama, Australia, New Zealand and with
Chile in the context of the Trans-Pacific Strategic Economic Partnership (SEP) Agreement. And
there are on-going negotiations with Bahrain, Canada, Egypt, Mexico, Pakistan, Peru, Sri Lanka,
Kuwait, Qatar and the United Arab Emirates progressing at different speeds.*

Likewise, Malaysia is currently negotiating with Australia, New Zealand and the United
States. ®* Thailand has concluded its FTA with Australia, > while US-Thailand FTA
negotiations are on-going.” The Philippines, in addition to its FTA with Japan is negotiating
with the United States. Brunei as we have already seen is a party to the Trans-Pacific SEP
(which includes, in addition to Singapore, both Chile and New Zealand).

(d) The Slip-Stream of the Jumbo-Jet

So if we hear talk of a mega-jumbo-jet being constructed today spanning the breadth of South-
to-East Asia, with Southeast Asia in between, we also see individual Southeast Asian nations
pursuing the slipstream of that jet, but going beyond South Asia and East Asia. What does all
this mean for the architecture of international trade (and investment)?

4. ASEAN & Trade Law Doctrine

There are three features in the legal architecture of ASEAN’s latest trade liberalization treaties
which should be noticed.

First, as we have seen, ASEAN member nations have adopted a multi-track approach. Some
ASEAN countries are negotiating FTAs or have entered into FTAs with countries which
ASEAN as a whole is also negotiating or has entered into FTAs or Framework Agreements with.
Individual ASEAN countries have also negotiated or entered into FTAs with countries outside
the ASEAN sub-region (i.e. cross-sub-regional FTAS), or even outside Asia (i.e. cross-regional
FTAs), or some combination of these. The absence of an MFN provision - whether we are
talking about an MFN clause limited in scope only to more favourable treatment given to others
outside the FTA, or one that is more expansive and includes more favourable treatment given to
those within the FTA membership - does what GATT Article XXIV essentially does. It removes
the discipline of MFN treatment and allows for preferential treatment of one sort or another
instead.

Secondly, ASEAN has entered into FTAs with non-WTO Members - currently, Cambodia and
Laos with the recent accession of Viet Nam into the WTO.* The question in such a case is
whether WTO disciplines in relation to the formation of FTAs also apply to FTAs between
WTO and non-WTO members.

Thirdly, an ASEAN-wide FTA may utilize a “framework approach” instead, or at least at the
outset. Here, the substance of the deal may not involve any multilateralised concessions at all.
This is what happened in the case of the China-ASEAN FTA where, under the Early Harvest
Programme, separate tariff reduction or elimination deals are concluded bilaterally. We may



compare this sort of innovation in treaty-making with the case where there exist multilateralised
concessions but no MFN requirement. In the latter case, so long as tariffs are kept within bound
rates, better treatment given to, say, another non-FTA member under the first FTA through a
further bilateral deal (i.e. a second FTA) will not require similarly favourable treatment being
granted to members of the first FTA. Another example would be where an FTA member (where
there are more than two) enters into a further deal with a second member without conferring
similar benefits to a third FTA member — this is the case with China-ASEAN and with tariff
acceleration under NAFTA. But neither of these cases is tantamount to a third, more extreme
example which we will discuss below — namely, the case where there are no multilateralised
concessions to start with, even if this might just be a half-way house on the way towards fully
multilateralised concessions between all the FTA members.

We have already dealt with the features of a multi-track approach above. The discussion that
follows deals with the second and third features identified above.

A. The “Non-WTO Member” Problem

(i) The “Textualist” View: “Any Other Country” in Article | & “As Between the
Territories of Members’ in Article XXIV:5

There are at least two approaches to whether an FTA concluded by a WTO Member with a non-
WTO Member is permissible under Article XXIV of the GATT. According to the first, the
GATT-WTO provides an answer somewhere in the text of the agreement, or in the proper
interpretation of the text of the agreement - what | call here the “textualist” view.

According to this view, GATT Article | states that MFN treatment applies to treatment accorded
by “any contracting party” to “any other country”. Thus, at first glance, the “any other country”
formulation would not be limited only to WTO-GATT contracting parties. But this begs the
question. What, exactly, is the relationship between Article XXIV of the GATT-WTO and
Article 1?

Putting aside the special procedure under Article XXIV:10, does anything in Article XXIV
extend the exception from the MFN obligation in Article | to FTAs between WTO contracting
parties and non-parties? If not, the special procedure would have to be relied upon to justify an
FTA with a non-WTO member country which seeks exemption from the MFN obligation in
Atrticle | of the GATT-WTO.*

So far as the proper interpretation of treaties goes, we might also turn to the practice of the
GATT 1947 contracting parties. Such practice has been equivocal, both in terms of the
individual instances in which the question arose, and over that extended period of time. The
various incidents during which the question arose in the history of the GATT have been amply
treated by Professor Won-Mog Choi in an unpublished manuscript.®® The GATT Working Party
review of the Latin-American Free Trade Area (LAFTA) in 1960 states that “[d]oubts were
expressed...[as to conformity with paragraphs 5 to 9 of Article XXIV of GATT]...in view of the
fact that some member States were not contracting parties to the General Agreement”.®” How
much doubt by how many members, and how many members would be required to establish



such doubt dispositively? Similarly, in reviewing the European Free Trade Area (EFTA) when it
was first formed (i.e. the Stockholm Convention), “certain members of the Working Party...had,
so far, the greatest difficulty” in accepting that anything but the special procedure under Article
XXIV:10 could justify MFN-exemption in the case of an FTA with a non-contracting party.®
Finally, in relation to the Working Party’s review of the UK-Ireland RTA, Ireland was
encouraged to accede to the GATT.%

In a recent article, Professor Choi concludes that the question is ultimately to be governed by
the language of Article XXIV: 5.2%° Paragraph 5 states that an FTA shall not be prevented from
coming into being “as between the territories of contracting parties”. But, as Choi points out,*™*
this was due to a deliberate amendment to earlier proposed language during the drafting of the
ITO Charter. Originally, the language proposed in the ITO draft Charter of 1947 would have
permitted an exception to the ITO Charter MFN obligation in the case of FTAs between ITO
parties and non-parties.’® However, Article 44 of the ITO Charter in its final form confined this
exception instead to the formation of customs unions or free-trade areas “as between the
territories of Members” of the 1TO.!® In Choi’s view, the amendment to the originally
proposed language was, in all probability, made in response to France’s request during the
Havana Conference to form a customs union with Italy, which was not then a GATT Member.'*
Article 44 was adopted into the GATT by way of special protocol in June 1948, becoming
what is now Article XXIV:5 of the GATT-WTO. France agreed on condition that it would
receive a waiver in respect of the Franco-Italy Customs Union.

Thus seen, GATT practice, indeed the intent of the Framers of Article XXIV:5 was, or so it may
be argued, that FTAs between GATT/WTO Members and non-GATT/non-WTO Members
should not enjoy the exception provided for under Article XXIV (i.e. Article XXIV:5 which says
the formation of FTAs shall not be prevented) to the MFN obligation in GATT-WTO Atrticle 1.

(if) Subsequent Practice under Article XXI1V:10

However, as Choi admits, subsequent practice beginning in the 1960s in relation to Article
XXIV:10 which allows for a two-thirds majority of Members to approve an FTA between a
Member and a non-Member, contradicts this understanding. Following the establishment of
EFTA and LAFTA, opposition had grown to Article XXIV:10 when FTAs with non-GATT
Members became more common. Choi surmises that the States which found this new opposition
were especially the “powerful States in Europe and North America” which “exercised their
influence” so that the normal review procedure under Article XXIV:7 was applied instead of the
special approval/exemption procedure under Article XXIV:10. Today, the issue seems to have
gone away with a pragmatic stance having been adopted by GATT (/WTQO) Members since.
Choi cites the example of the Japanese delegation’s sentiments during the Committee on
Regional Trade Agreements’ (CRTA’s) review of the Interim Agreements of the FTAs between
the European Communities and Latvia, Lithuania and Estonia: %

The representative of Japan said that, despite the fact that Latvia, Estonia, and
Lithuania were not members of the WTO, his delegation expected them to respect
the obligations of GATT Article XXIV and GATS Article V.

If we are allowed to speculate a little, it might be supposed that a systematic study of CRTA



practice in reviewing FTAs will reveal that the standard CRTA “no progress” report, as is to be
found in today’s CRTA reviews of FTAs may be also in part a hangover of this historically-
rooted pragmatism on the part of GATT/WTO Members. Nonetheless, ASEAN’s recent practice,
with Laos and until only recently, Viet Nam remaining ASEAN non-WTO Members, highlights
the continued resonance of this problem under the rules of the GATT-WTO. It is one trade
regime-design issue which Southeast Asia’s FTA practice has thrown up for renewed
consideration as we peer into the future(s) of global trade law and policy design.

Creating an MFN exception for WTO Members in their FTAs with non-Members who, by
definition, are not obligated to multilateralise their concessions is arguably anathema to what
the WTO stands for, as well as to the spirit of GATT Article XXIV which is to promote trade
liberalization and not create further exceptions to it. But in a sense, as the recent example of
Viet Nam shows, this problem disappears soon enough as non-WTO members eventually
become WTO members.

B. “The China-ASEAN Tariff Acceleration Precedent”

This brings us to a more serious problem than the one discussed above. Recall that under the
China-ASEAN Framework Agreement,’®” a tariff acceleration agreement allows a China-
ASEAN Framework Member to avoid multilateralising its concessions under the Framework
Agreement’s (i.e. the FTA’s) Early Harvest Programme. Putting aside the Enabling Clause or the
Article XXIV:10 special procedure, this raises the question of whether the Framework
Agreement’s design would ultimately be WTO-compatible under the usual GATT-WTO Article
XXIV approval procedure (i.e. the “prompt notification” of the CRTA under Article XXIV:7).

Under the normal procedure, the Framework Agreement would have to fulfill the “substantially
all trade” requirement for intra-FTA trade under GATT Article XXIV:8, even if it fulfills GATT
Article XXIV:5’s requirement that “duties and other regulations of commerce” applying to the
non-FTA members should be “not on the whole higher or more restrictive”.*® Could it be
argued instead that a tariff acceleration agreement should be considered separately, or even
under the different (and more relaxed) disciplines imposed for an “interim agreement” within
the meaning of GATT Article XXIV:5?

Interestingly, the “substantially all trade” requirement under Article XXI1V:8 does not apply in
the case of an “interim” agreement, and it applies only to a final, full-blown FTA. Instead, the
principal discipline applying in respect of an interim agreement is a surveillance mechanism
under Article XXIV:5(c) — whereby a “plan or schedule for the formation of...[the
FTA]...within a reasonable period of time” should be given.'® Nonetheless, if other WTO
Members consider that an FTA that fulfills both the “substantially all trade” and “not higher or
more restrictive” requirements would not result within such a reasonable period, they could
make such recommendations as they see fit.'*°

Be that so, allowing for such tariff acceleration agreements restricts the fruits of tariff
liberalization within a regional trade agreement. It reduces or eliminates altogether the MFN
device’s scope for application under a geographically expansive trade liberalisation regime. One
might say this is no different from resort to tariff acceleration elsewhere, such as under
NAFTA’s Article 302. According to Article 302, for example, tariff acceleration may be trilateral



(i.e. between all three parties) or bilateral, in which case it would raise substantially similar
questions.'** The China-ASEAN tariff acceleration clause is therefore a mimic of NAFTA’s
Article 302 in this sense. But there is a conceptual and practical difference, and this is what
makes the China-ASEAN tariff accelerator clause a precedent. In NAFTA, except for
agriculture, there were substantive multilateralised concessions between all three NAFTA
parties even if subsequent tariff acceleration might still take place bilaterally. In the case of
China-ASEAN, however, the tariff acceleration idea goes towards the basic design of the FTA
itself.**? China found itself with 10 countries knocking separately on its door. As the tariff
acceleration notion was conceived, there was to be little in terms of a “deal with ASEAN” as
such — the “ASEAN” dimension being but an empty box to be filled later by separate, bilateral
deals. These individual deals have little or no interconnection — namely, the grant of MFN status
by ASEAN members to each other.

5. Conclusions

I have outlined an area for the creation of FTAs outside the scope of Article XXIV. Put simply,
WTO regulation of FTAs only go so far, it seems unless we adopt the view that the WTO also
regulates FTAs between WTO Members and non-Members.

It makes sense to think that the WTO not only might or does regulate such situations, but that it
should. There is no evidence, or at least none yet, that ASEAN is less committed to the WTO
than it was before. More trade liberalisation in Southeast Asia and in Asia generally would only
fulfill the aims of the WTO, particularly as it is envisaged under Article XXI1V:4 of the GATT-
WTO. which states that: “The contracting parties recognize the desirability of increasing
freedom of trade by the development, through voluntary agreements, of closer integration
between the economies of the countries parties to such agreements”. That is the spirit of WTO
permissiveness in relation to the formation of FTASs.

It is not unreasonable, or unexpected therefore that the WTO may have sound legal and policy
reasons to regulate FTAs between its Members and others to ensure the achievement of the
general aspiration of greater global trade liberalisation. Putting aside whether as a matter of
legal doctrine Article XXIV:5 should therefore be read in the use of the words “between the
territories of contracting parties” to preclude FTAs with non-Members (i.e. by applying the
MFN obligation in Article 1), it might be thought that it should be read in such a way as a matter
of WTO policy.

However, our study of Southeast Asia’s treaty behaviour raises another question. If WTO
Members wish to enjoy the MFN-exemption under GATT Article XXIV in the case of FTAs
with broad geographical coverage, can they also say that individual FTAs once constituted
should become an MFN “no man’s land” under the GATT-WTO? And indeed under the FTA too
because the FTA contains no MFN obligation of any sort? Is this the darker side of “open
regionalism”? The problem of trade diversion is clearly much more than a symptom of the
spaghetti bowl effect of complex, multiple rules of origin (RO0s).™ It is also a legal design or
architectural problem. That is why GATT Article XXIV imposes the disciplines it does on FTAs
and customs unions — to ensure that, eventually at least, such FTAs lead to multilateralised or
non-discriminatory concessions.'** So what does it mean, for example, for an indeterminate



number of countries being smaller than the number of WTO Members and the total number of
trading nations to disapply the unconditional MFN doctrine altogether in their treaty design?
Would our answer be determined at least in part by how large a number of nations that
involves?™™® What if it were the total number of WTO Members minus one? ASEAN’s recent
practice and broader aspirations especially in the precedent set by the China-ASEAN
Framework Agreement, prompts us at least to ask these questions.

Much of course depends on whether we view a broad disapplication of the MFN doctrine, in
Southeast Asia or elsewhere, be it in the guise of an interim agreement or something else
altogether, to be anathema to trade liberalization as a matter of sound policy and principle.**°
But some might consider the Earl of Grenville’s advice to the British Minister in Washington in
a dispatch of 12 February 1885 as good advice still more than a century later in respect of the
future of global trade design as a whole:*’

The value of the clause in its usual form consists precisely in its absolute
character...most-favoured nation clauses would cease to have any utility if it were
open to one of the contracting parties, by subsequently attaching conditions to the
grant of particular favours to third parties, to refuse such favours to the other
contracting party on the ground that the clause did not operate in cases where such
conditions had been attached.

Viewed as such, ASEAN’s policy of open regionalism, a policy which could counteract trade
diversion, also creates a trade regime-design challenge. ASEAN today has a choice as to
whether it will just seek out other “mutually beneficial regional agreements” with key trading
partners, or whether it will eventually seek to multilateralise its FTA gains more broadly.™® For
individual Southeast Asian nations, will they continue to seek out individual FTAs? This is the
principal difference between Southeast Asia’s trade regime design and, say, that of the European
Union.™

Furthermore, Southeast Asia’s experiment with China could establish a wider precedent. Even if
it were seen, in all fairness, as only an interim measure which is itself intended to accelerate
tariff reductions in the face of practical negotiating complexities, resort to the China-ASEAN
tariff acceleration model does at least suggest that trade liberalization in Asia or indeed
elsewhere could yet take place according this kind of “three-layered wedding cake” model. The
WTO and its regime of multilateralised concessions are perched above, region-wide FTAs lie in
the middle while bilateral FTAs form a further, bottom layer. In principle, there could be an
infinite number of layers, but as with wedding cakes the bottom becomes the “largest” layer —
i.e. there could be a shift towards more-and-more bilateral FTAs.*?® As for the “highest” layer -
the WTO and multilateralised concessions — only that is real even as it comprises the smallest of
the different layers. What then becomes the true value of the middle layer? In what way does it
provide support for the top layer — i.e. in what way do region-wide FTAs further the objectives
of the WTO, when compared to bilateral FTAs?'%

From the WTO viewpoint at least it might be asked how all this, if it transpires more fully,
should shape our future thinking on the disciplines which the WTO currently imposes on FTAs.
122 One way of addressing the economic policy issue could be by way of specifying more
closely what “open regionalism” should mean - i.e. a concept of open regionalism which is
linked, be it directly or indirectly, to the eventual furtherance of multilateralised trade
concessions.'® Thinking through ASEAN’s “non-WTO Member” and “tariff acceleration”



features has served to illustrate the legal-doctrinal and trade design dimensions to this issue.
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