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Introduction®

The World Trade Organization is made up of 148 Member States.? It is the
prototype of an interstate institution with each Member State having one vote.
Although there are obvious inequities in such a democratic system, where economic
power renders disproportionate influence, decisions are still required to be made by
consensus. As such, even the smallest developing country can play a significant role
even as an obstructionist State in negotiating new trading rules. Perhaps due to this
power, it is the last bastion of sovereignty for certain States.® Since decision making
is totally within the realm of the Member States, the Secretariat has little autonomy to
alter their working procedures substantively, limiting how far it can engage civil
society.*

The ethos of the international trade system is to liberalize the trade in goods
and services. lronically, the sovereignty of the State is withered away in the interests
of opening up market access and breaking down trade barriers. The rules of
international trade aim to open up such barriers therefore impacting the availability
and quality of goods in the marketplace. Moreover, it can impact the ability of States
to regulate in the public interest where such governance leads to a violation of trade
rules.> Such encroachment provides evidence for citizens that the international

trading system has directly tangible effects at the level of individuals. It can easily be



seen as the agent if not the progenitor of globalization, mobilizing citizens to focus
their disenchantment on an international institution such as the WTO.

What has fostered this perception is the evolution of the WTO from the GATT
system. Under the GATT, only a few organizations were invited to GATT meetings,
such as the International Chamber of Commerce (ICC), with the only route to channel
civil society concerns about trade liberalization being through national mechanisms.®
Some non-state organizations did participate in the conference that drafted the ITO
Charter. In fact, the ICC has been working with international institutions for several
years before the ITO Charter discussions, working with bodies in the League of
Nations.” Some specific agreements in the GATT system also allowed for the
establishment of councils that provided for cooperation and consultation between
governments and NGOs.?

The advent of the Uruguay Negotiating Round broadened the international
trade mandate and thereby provoked wider NGO interest in the areas such as
agriculture, development and food safety.’ Academics joined such special interest
organizations in calling for a greater democratization of the GATT decision making
process.’® In addition, GATT panel decisions were under increasing scrutiny. The
Tuna-Dolphin rulings, holding that trade bans pursuant to US conservation laws
aimed at preventing dolphin by-catches in tuna fishing nets could not be justified
under GATT rules, were the subject of strong criticism by environmentalists.™

The number of agreements under the WTO umbrella now touches upon
several areas of domestic regulation. The GATT was essentially a system of
consensual reduction of tariffs. Now the WTO Agreements cover areas such as
intellectual property, agricultural reform, government procurement and environmental

regulation. Moreover, the rules based system enforced by a strong dispute settlement



body, has placed the concerns of individuals before a mechanism far abstracted from
democratic systems within each Member State. As the WTO broadens it mandate, it

concurrently becomes more vulnerable to attacks.

The Civil Society International Trade Community

Awareness in civil society about the WTO can be somewhat traced to how
trade rules began to encroach upon non-trade areas. Lessons can be drawn from civil
society engagement in other areas of international affairs. NGO participation in
international policy is entrenched in areas such as human rights and the
environment.”* Many international organizations have included NGOs into their
decision-making process, even allowing for NGOs to become “part of their
international legal personality”.** In relation to the environment, this is affirmed in
international declarations such as the Johannesburg Declaration and the Rio
Declaration.”® Many Multilateral Environmental Agreements’ Secretariats have
accredited many NGOs to participate in Conference of the Parties proceedings that
provides for open access to all formal sessions and sometimes informal meetings,
even being allowed to intervene in discussions upon the invitation of the Chair.*°
Civil society can even unite to thwart off the dominance of some States who aim to
confound, if not undermine the negotiations altogether.” In fact, the impetus behind
MEAs has been the efforts undertaken in widespread civil society campaigns.

Parallel to these developments, environmental NGOs (ENGOs) serve as an
example of civil society actors that have been at the forefront of non-trade movements
challenging the international trading system.*® Trade and environment is one of the

various “trade and” concerns that have undermined the legitimacy of the WTO in the

eyes of civil society. A common perception is that the WTO robs State legislatures of



the necessary policy space in areas such as environmental or health regulation.® The
Tuna-Dolphin dispute certainly motivated the environmental community into action,
seeing the linkages et al between trade and environment as a realistic problem rather
than rooted in abstract predilections. Developments in other areas such as labour
rights, intellectual property and investment also generated momentum for civil society
to find practical cause in their opposition, thereby stimulating new groups into action
that had not previously registered their opposition to trade liberalization.?

Civil society can appear to be harmonized in questioning the direction of the
WTO or the positions by its Member States. United in this challenge, the common
thread disguises the wider plurality in the civil society community. Some
organizations are supportive of the institution and even engage in dialogue in order to
advance their agenda. Others chose tactics including civil disobedience to show an
oppositional front to the WTO. The distinction has been categorized by John Foster
in his chapter as being “insider” or “outsider” groups.?* In addition, messages can be
entirely different on particular issues or represent either south or northern interests.?
The historical origins of NGOs are essentially western in orientation, revealing a
“missionary character”.?® Having such origins, northern NGOs may be advocating
for greater regulatory space, which can be pitted against the concerns of market access
to developed countries, increasingly voiced by numerous civil society organizations
from all parts of the globe. Such polarity can even exist within some issue or sector
specific civil society groups.?

Civil society represents a wider plurality of interests or what has been referred
to as WTO cosmopolitanicism.?®> Such interests can shape strategies and advocacy,
establishing different roles engaging with the WTO from providing information,

monitoring state activity and consulting on various committees, to lobbying public



opinion and street protests. Civil society input has been seen by some to be critical to
advancing trade negotiations and therefore lending it public legitimacy.?® Within the
civil society family, there may even be situations where certain groups may be uniting
despite having conflicting agendas. For instance, it was common in the United States
for environmental groups and industry associations to join together in “green and
greedy” coalitions in order to seek protectionist measures from their governments.”’
One does not have to search hard to see the irony of the Korean farmer, Lee Kyung-
Hae, who unfortunately took his own life on the streets of Cancun. Many civil society
representatives lamented the tragedy and championed his cause despite understanding
that he was protesting the potential withdrawal of protectionist government support by

the Korean government in the face of further agricultural liberalization.

External vs. Internal Tensions

Since some WTO Members symbolically view the institution as a pantheon
for sovereign decision making, inversely this fuels resistance to open the body to
outside interests. The one vote system serves to empower certain members that may
not have such weight in other venues concerning international affairs. According to
this view, civil society participation should not be facilitated to the point where the
sovereign inter-state basis is eroded.”® However, WTO Member obstinacy to such
participation places strain on the WTO that is attempting to build institutional links
with civil society in order to quell criticism about its exclusivity. By making such
inroads, the WTO gains legitimacy. In attempting to open up the institution in order
to develop better public relations with world citizenry, it is doing this at the risk of

estranging itself from the Member States.



A commonly held view is that the proper arena for NGO consultation is at the
national level, where the implementation of the WTO obligations, a product of
national law making, directly affects the citizenry. There is certainly an important
role for opening up civil society-member state dialogue precisely for this reason in
addition to fostering greater democracy and participatory decision-making. However,
diverting all civil society participation to the national level discounts the varying
levels of acceptance for such participation inside the WTO Member States’ polities.
Moreover, it is premised on the transparency of the international institution, which
informs positions advanced at the national level. Most WTO negotiations are
conducted in camera, with public exposure coming well after the meetings have taken
place. A focus on national level participation also leaves little room for transnational
NGOs, whose platform is comprised of the international and non state-specific
concerns of the international population.”® Moreover, it also overlooks that although
national decision making on trade originates in the national capitals, they can be
easily modified to suit the negotiating dynamic where trade-offs on national positions
are common. This can go unchecked absent involvement at the international level.
The high number of parties to the WTO intensify the trade offs made during the
process, opening up proportionately a higher number of decisions being made in

% 1t is here where the democratic deficit

vacuum bereft of civil society involvement.
emerges, since the reliance upon States, as an ample substitute to WTO-civil society
dialogue, to ensure that all goals reflected in the Preamble of the WTO Agreement
will be guaranteed in a negotiated outcome is misplaced.™

There is also a sequential basis supporting arguments against opening up the

WTO processes to civil society. Many WTO members highlight the problems

inherent in the WTO itself regarding a lack of transparency and the equality of arms



of Members. A “club” atmosphere still remains where only a small number of
influential governments play any significant role.*® Since the internal mechanisms are
in need of improvement, the time may not be appropriate to allow civil society have
greater access to documents and deeper participation in WTO affairs when WTO
members do not have such benefits. This external-internal tension played out in the
arena of dispute settlement. In 2000, the Secretariat had issued some rules of
procedure® facilitating the receipt of amicus curae briefs, in advance of the
consideration by the Appellate Body of the Asbestos panel decision.®® As party
submissions were being prepared and exchanged, the Appellate Body established a
procedure for considering briefs by private individuals or groups.®* This procedure
required the applicants to respond to a series of questions and to establish how the
brief would make a contribution to the dispute not raised by the government parties
themselves.

Although this did not prejudge the merit of the submissions, or whether they
would be deemed relevant in the dispute by the Appellate Body, it was seen by many
members as being outside the authority of the Secretariat. The acceptance of amicus
briefs was seen to be a political decision that could only be made by the Member
States. An emergency meeting of the General Council was called where several
Member States expressed their concern. Although the procedures were not annulled,
the Appellate Body did not accept any of the amicus briefs with no reasons for this
decision given.

The general concern was that civil society should be given greater rights than
the Member States. Many developing countries are unable, unwilling or simply lack
the capacity to bring disputes to the WTO. Considering that the NGOs having the

resources and capacity to submit amicus briefs would be predominately from the



north, this would only tip the balance further against developing countries who
perceptively suffer from a institutionalized bias in dispute settlement. The procedural
rules in the Dispute Settlement Understanding make it difficult for third party States
to participate. In fact, Morocco successfully submitted an amicus brief in the EC-

Sardines dispute instead of submitting a third party submission.*®

WTO Institutional Mechanisms — Modalities of Participation

The early days of the WTO saw the institution promoting the use of domestic
mechanisms to channel the concerns of civil society, seeing this as the more
appropriate forum considering that Member States are the prime drivers of the WTO
system. This was based on a premise that effective avenues for this form of
communication were available in all Member States. However, the WTO has begun
to open up its processes and procedures to civil society. Many documents are
available to the public, enhancing the institution’s transparency. Overall, the WTO
has shown a slow “cautious but steady movement toward more consultation with civil

society.”’

This has even had a knock off effect, opening up decision-making at the
national level to processes such as impact assessments®® and public consultation.
Civil society engagement is also formalized under the NAFTA under the Commission
on Environmental Cooperation,® as well as Mercosur through the Economic and
Social Advisory Council. CARICOM also has a Civil Society Charter that allows for
public participation including a CARICOM Forum. Several bilateral trade
agreements allow for public participation in the development of national

environmental laws and policies.”” Newly forming trade regimes are also providing

for civil society engagement in the formation of such regimes. For instance, the Free



Trade Agreement of the Americas (FTAA) negotiations include a Committee of
Government Representatives for the Participation of Civil Society. The FTAA draft
texts have been made available and opened up for public comment.*

The WTO is not subject to any prescribed rules regarding its relationship with
civil society. The Marrakech Agreement did call for “suitable arrangements for
consultation and cooperation with NGOs concerned with matters within the scope of
the WTO” although no details were added. This provision was based on a similar one
from the Charter of the International Trade Organization.* Further formalization of
such rules may have a minimal if not counterproductive contribution to effective
participation.** This would impose specific rules and guidelines that can keep such
participation within limited parameters that can be narrowly construed.

Article V(2) of the Marrakech Agreement states that “the General Council
may make appropriate arrangements for consultation and cooperation with NGOs
concerned with matters related to those of the WTO”. In 1996, the General Council
approved the Guidelines for Arrangements on Relations with Non-Governmental
Organizations.** This provided limited authority to establish more direct contact with
NGOs through various means such as symposia and briefings.*>  Chairpersons of
WTO Councils and Committees were permitted to meet with NGOs although they
would have to meet in their “personal capacity unless the council or committee
decided otherwise”.** However, the same Guidelines noted that NGOs cannot be
directly involved in negotiations and that the national level is where the “primary
responsibility is for taking into account the different elements of public interest which
are brought to bear on trade policy-making.”*’

In 1996, the General Council allowed NGOs to attend the WTO Ministerial

Conference. Approximately 108 NGOs were accredited to attend.*® Attendance was



limited to “attending” rather than “observing. Civil society groups were not permitted
to make a statement at the Ministerial although there were educational seminars set up
outside of the Ministerial. Accreditation is normally given only for Ministerial
Conferences that take place every two to three years rather than councils, committees
and other bodies that serve as the ongoing intergovernmental negotiating fora.*®

When an international institution uses an accreditation process, there may be
some selectivity about who is accredited based on the level of expertise of the
organization or the legitimate interest it has in the substantive issues.”® The three
minimum criteria applied generally to international institutions for the purpose of
accreditation are: NGOs must be distinguished from organizations established by
intergovernmental agreement; NGOs must be able to establish an expertise or other
interest in the subject matter of the institution; and, the accredited organization must
demonstrate that it is not part of any government and is free to express independent
views.>  When accreditation is received, such organizations may soften their
criticism of the WTO since the process has opened up channels of communication to
the benefit of their advocated positions.> Having a demonstrated interest in
international trade issues also favours the better resourced organizations that can
afford sending representatives to international meetings and/or produce an amount of
information material. This could even distort the trade agenda, where certain special
interests dominate the decision processes.® The presence of civil society at the
ministerial meetings appears to be increasing, despite the Secretariat not providing
any funding to assist NGOs in attending meetings >*

Another mode of interaction with civil society is the use of public symposia.
These first were introduced in 1998, with one focusing on trade facilitation and the

other on trade, environment and sustainable development. A high level symposium
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on environment and development was hosted by the WTO the following year. At that
event, a Joint Civil Society Statement called on the WTO to be accountable to
parliaments and civil society.™ Since then, public symposia have been organized by
the WTO Secretariat although the Secretariat has given more control to civil society
to structure the agenda. There is relatively little participation by the WTO Members
States although this could be attributed to being in a listening mode or the inability to
devote resources to ensure that a Member is present at the Symposium. How the
symposia actually impact negotiated outcomes is undetermined.

There are several additional ways in which civil society can engage in the
development of the WTO system. These modalities of participation can range from
participation in negotiations, observership at WTO Committee and Council meetings,
transparency of WTO documents that may allow for opportunities to comment, and
dispute settlement. Civil society groups can also provide expertise to the WTO in
addition to informing Member States of the issues and possible strategies prior to and
during the negotiations. However, documents in the WTO that are under negotiation
or discussion are not publicly accessible.*®

The most effective way for the WTO to maintain its transparency is through
its website. Here, viewers can see WTO documents, dispute settlement rulings,
calendars of meetings and other pertinent information indicating current activities at
the WTO. There is also a specific website devoted to NGO issues. However, despite
greater openness by the WTO through such ways as derestricting documents, there
has had little direct impact on changes to individual members positions.>’

Another conduit for civil society participation is being asked to sit on
delegations at WTO Ministerial meeting. In some cases, this can even include total

representation at a WTO meeting.® Some states are uncomfortable with the presence
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of non-state actors in a negotiating setting, disrupting the *“sociology” of the
discussions.®® This can facilitate a possible transformation of non-State views into
government positions although it is more likely that the civil society members chosen
will not deviate too much from the government positions. Failing to tow the party
line can result in self-marginalization from the rest of the delegation. However, the
recent breakdown of talks in Cancun can be traced to stronger developing country
engagement, possibly associated with the provision of advice by NGOs to national
delegations.

However, there has been an emergence of coalition building of developing
countries in the WTO, catalyzed by civil society initiatives. For instance,
organizations like the WWF have been pivotal in getting the fisheries subsidies issue
on the negotiating agenda, recruiting numerous countries representing a variety of
levels of economic development to push the issues. Similarly, the efforts of Oxfam
International can be seen as providing the necessary stimulus for West African
countries to call for a sector specific solution to the problems from agricultural
subsidies that their cotton farmers face in the international marketplace. Finally, the
successful campaigns of securing greater access to medicines under the compulsory
licensing provisions of the TRIPs Agreement is a product primarily of a partnership
between northern NGOs and developing countries.

There are very few provisions allowing for direct civil society participation in
WTO operations including monitoring implementation. One of these is provided in
the Agreement on Preshipment Inspection® — its Independent Entity oversees binding
arbitration between exporters and inspection entities. The Independent Entity was
established through an agreement with the ICC and the International Federations

Inspection Agencies. Both of these organizations have assisted the WTO in its
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operational work on preshipment inspection. Despite the limited formal role, civil
society advocacy performs an unofficial check on implementation.

In the future, there may be a larger role for civil society in monitoring
implementation. Considering the depth of civil society expertise, their increasing
legitimacy as well as the WTO, as an institution, having an interest in being more
inclusive, there may be some role in assisting in compliance review. Canada has
proposed that the trade policy review mechanisms be opened to accredited
observers.”! In addition to implementation, NGOs can also assist in facilitating the
ratification processes in various member States and highlight situations where a
county may not be acting consistently with their obligations.

NGOs may also have some impact through standard setting bodies that
contribute to WTO rule-making. NGOs are mentioned in the WTO Agreements with
relation to standard setting under the TBT Agreement. States are obligated to ensure
that local government and NGO standardizing bodies within their territories accept
and comply with the Code of Good Practice.®> Members are also to take measures
that have the effect, of directly or indirectly, requiring of encouraging such
standardizing bodies to act in a manner inconsistent with the Code. This establishes
an indirect obligation for such bodies although the State is exclusively responsible for
its enforcement. NGOs may also sit on 1SO standard setting bodies. For the Codex
Alimentarius Commission, country delegations often include representatives of
industry, consumers' organizations and academic institutes, in addition to
representatives of government. A number of international non-governmental
organizations also attend as observers.

Overall, there appears to be a divergence between the official mechanisms

available to civil society and what in turn has been more effective in practice to get its

13



message across. The existing modalities of such participation present limitations to
effecting any concrete changes in member state positions. Symposia do not engage
WTO Members in a critical fashion. Greater transparency perhaps contribute to a
more informed civil society but the timing of the release of official documents
perhaps comes too late to change previously made, and now entrenched, decisions.
Although these institutional pathways to the WTO are widening, it is more
challenging to discern any real impacts where decision-making is influenced by civil
society.

Despite the limited role of formal participation of civil society, there are less
tangible (or non-institutional) but equally effective influences that civil society can
generate in the WTO. Overall, civil society has heightened the awareness of the
concerns by highlighting the wider application of trade rules and its impact on the
ability of States to regulate. Through political activity, States have responded. In
fact, many States are using the data and expertise from civil society to inform their
negotiating positions. Readily apparent in Cancun, this has filled in the capacity gaps
for some Member States who lack the analytical ability and knowledge to match the
prowess of the more developed economies in negotiations. The overall results of the
Doha Round are perhaps the most opportune time to reflect on civil society’s
contribution to the outcome. In the interim, dispute settlement provides a high-profile
arena to manifest civil society concerns, offering a venue to critique particular aspects

of the international trading system.

Dispute Settlement
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Dispute settlement is singled out as a particular modality of interest in light of
its rapid evolution in the WTO system. The adjudication of disputes at the WTO
forms one of the three functions of the WTO: with the others being its executive and
legislative powers.®® In contrast to the closed nature of WTO legislative proceedings,
dispute settlement provides an avenue for openness and transparency arguably
rendering it, and perhaps the WTO as a whole, more legitimate and acceptable in the
eyes of civil society.*® In turn, some WTO Members have been amenable to posting
their submissions on a publicly accessible website.®

Civil society has used amicus briefs to channel their advocacy efforts,
innovatively borrowed largely from public interest litigation tools employed in
domestic jurisdictions.®® These efforts have been duplicated in international legal
proceedings.®” Although the use of amicus briefs is not explicitly permitted under the
rules of the Dispute Settlement Understanding, therefore constituting a non-
institutionalized pathway for civil society, its acceptance by dispute settlement panels
and the Appellate Body, has transformed the conduit to the WTO, giving it a more
institutionalized nature.

Attempting to participate in dispute settlement proceedings mirrors the
lobbying efforts of civil society approaching international institutions to launch
litigation proceedings.?® In fact, several claimants in WTO cases can be traced back
to efforts by affected groups urging, if not legally forcing, governments to bring cases
to the WTO. The use of amicus briefs may be effective where the WTO Member
State is not adequately reflecting the interests of civil society in their submissions.®®
These views may even have direct relevance to the legal questions before the panel
such as consumer tastes and preferences when interpreting the Technical Barriers to

Trade Agreement.”® The civil society groups that engage the dispute settlement
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process through instruments such as amicus briefs are seen to reflect a broad array of
interests, dispelling myths that this practice is predominated by northern based
NGOs.”* Moreover, NGOs may strategically see amicus briefs as a way to influence
the institutional changes in the WTO through the adjudicative process, especially
where the negotiating outcomes may fall short of civil society aspirations.’

There is no prescribed role for civil society under the Dispute Settlement
Understanding.”® Cases are heard in closed proceedings with the availability of
submissions resting solely at the discretion of the parties to the dispute. Despite the
formal state-to-state model of dispute settlement however, panels and the Appellate
Body have broadened the role of public participation by recognizing their discretion
to “seek information and technical advice from any body which it deems
appropriate.”* This includes the admittance of unsolicited amicus briefs,” as well as
correspondence.”® NGOs have even submitted amicus briefs with content relating to
their eligibility to submit them.”” Although the panels and the Appellate Body have
the authority to consider the NGO briefs, they are not obliged to accept such
submissions. In practice, such briefs are assumed to be reviewed by the Appellate
Body judges. The Appellate Body, in the Shrimp-Turtle dispute, even raised such
points therein in their comments to the parties to the dispute.”

As demonstrated in several WTO disputes, amicus briefs have been appended
to WTO member submissions.” Information in such briefs can complement the
country claims by providing additional technical, scientific or even policy analysis.
Although such opportunities will be limited to civil society organizations that carry a
significant amount of influence and corresponding resources, as well as advocating a
position akin to the WTO member, this does open up an avenue of participation that

could be pursued more often in the future. Even where no amicus briefs are
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submitted, civil society can still be instrumental in the preparation of country
positions elevating their chances for success in WTO litigation.®

Many WTO members have manifest concerns regarding the judicial
interpretation of Appellate Body’s authority to receive amicus briefs. Primarily,
many WTO members representing mainly developing countries, felt that the WTO, as
an institution, still had inherent barriers concerning their internal transparency, which
needed to be resolved before questions regarding external transparency could be
considered. Giving civil society rights to submit information in the dispute settlement
process, could result in members having lesser rights in the process. The recent EU-
Sugar dispute aggravates this concern since dispute settlement rules regarding
confidentiality were applied to an NGO who submitted an amicus brief, placing
obligations on the NGO corresponding with their rights to participate in dispute
settlement.®* Moreover, many countries in the developing world feared an influx of
northern driven NGO submissions that would bias the partiality of the adjudicators,
guaranteed in a closed inter-state proceeding. As discussed above, the disconnect
between Member States’ positions and the institutional need to have a more inclusive
dispute settlement system reached a zenith in the Asbestos dispute. Since then,
amicus briefs have been received although the decision to admit them rests solely
with the panels and the Appellate Body rather than being directed by the WTO
Secretariat.

As dispute settlement plays a vital role in the development of the WTO
regime, coupled with the protracted nature of negotiations, it is inevitable that civil
society will further their causes through amicus briefs. In fact, the frustration
associated with the slow pace of the Doha Round and lack of access some groups

have in attracting the attention at the national level, could be manifest in a larger
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number of submissions. More members states should begin to embrace the benefits of
having civil society including business groups contribute their expertise, buttressing
their claims in some cases. This may stem the obstinate position of some members

who would like to keep dispute settlement an exclusive inter-state affair.

The Cancun Ministerial

It is difficult to provide any qualitative evaluation of success flowing from the
Cancun outcome. The lack of any agreement reached in the talks can be viewed with
mixed feelings. Many countries both developed and developing saw a valuable
opportunity lost for further international trade talks in the direction of achieving a
good result for its citizens. The popular support for a non-outcome at Cancin was not
unanimous. Members of the business community were concerned about the failure
although this had less to do with the institutional fallout and more to do with the
predictability of the international trading system and ensuring market access.®
However, the absence of any result was also seen as a template for some countries to
assert their sovereign muscle, refusing to fall back from their negotiating positions in
the face of pressure from other WTO members. Developing countries have
previously been marginalized as a whole in WTO negotiations, based mainly on their
limited economic and political power in international affairs. In accordance with their
formal equality, their political clout augmented affording a venue to elevate their
demands as entrenched positions.

Parallel to the development of stronger presence of developing countries in
negotiations, NGO empowerment, measured by the impact that civil society had on

developing country negotiators, was also evident.%® Civil society certainly featured
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the highest in numbers at the Cancln Ministerial that were accredited (although many
non-accredited NGO representatives were on the outside of the compound).®* Many
NGOs provided free advice to developing countries and opened up a dialogue with
WTO Members. Many WTO Members, in turn, adopted positions that did not differ
too much from the claims of civil society.

It is difficult however to directly link civil society participation with the lack
of result or consensus at Cancun. Entrenched developing country positions were at
least informed, if not strongly influenced, by voices of civil society. However, this
may overstate civil society’s contribution to the collapsed talks. The WTO system is
already starting to uncover its weaknesses in trying to cover a broad agenda, with
many States continually calling for a minimization of the Doha Round agenda. Two
if not three of the Singapore issues (competiton, investment, and government
procurement) were effectively taken off the table in the face of a mandate of the WTO
members to agree to the modalities for negotiations in these areas.*® Adopting a bad
deal appeared to be a worse option to not agreeing to anything at Canciun — a
sentiment shared by many civil society members. Although any causal relationship
between civil society participation and the negotiating outcome is tentative at best,
what emerged at the Fifth Ministerial is that both civil society and developing
countries emerged as considerable constituencies that had to be accounted for by the

stronger economies represented at the WTO.

Conclusions

In order to gain a better understanding of how civil society has in fact

transformed the international trading system, and the underlying sovereign based
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system, it is important to look at this dichotomy in the overall shifting paradigm in
international law and relations. The role of non-state actors has flourished in many
areas of multilateral decision-making, each having unique roles in relation to the
international system that affords their participation. In turn, this has altered the role of
States not so much in their normative significance but in terms of their function and
the extent of the power they render.® This is consistent with the general
“federalization” in the international order with a wider plurality of participants.®’

However, the rooted inter-state system in the WTO imposes an artificial
barrier to any real and effective role for civil society. Although some progress has
been made in making the WTO more transparent and inclusive in terms of process,
the question remains whether such cosmetic changes can ultimately overcome the
“disenfranchisement” of civil society.?® If States remain to be the dominant actors in
the system, it will be hard pressed to remedy the “democracy deficit”.®® The
institutional mechanisms within the WTO that are available to civil society may
secure piecemeal gains. This complements the mainstream techniques of civil society
activities aimed to publicize issues, name and shame governments and generally raise
the public profile of issues that normally reside behind closed doors. Efforts at the
national level can parallel the use of such techniques in Geneva, bringing forth
changes in members negotiating positions.*

As the institutional response by international organizations to civil society
participation may accord with the transformation of international relations, including
its horizontal and vertical growth in the number of actors engaged in its development,
civil society will continue to play an essential role. Incidentally, the institutions
themselves become more transparent.” The concerns of civil society are already

addressed by Member States through consultations at the national level. Amicus
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briefs will be seen as a viable way to influence the judicial development of WTO law
and therefore more civil society actors will take advantage of the opportunity.
Ultimately, such evolution can be viewed as an agent for eroding the
sovereignty based WTO system. However, sovereignty is already under threat by
international trading rules that have tangible effects on the ability to govern in the
public interest.  Policy space is never more important than in the current
contemporary climate. Where civil society can be co-opted to assist in defence of
this, this may strengthen State efforts in this regard. Reflexively, civil society can

have legitimacy justifying its presence at the negotiating table.
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* For the purpose of this paper, the term civil society is intended to refer to the conglomerate of diverse
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